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and in law No, 10 of the Allied Control Council for Germany

(axt, II, (&), (b)). That is to say, within the limits of the

" prinoiple that the plea oan aunoeod. only in mitigation of
 pundatisent and nob 4n freeing the acoused fecm poral responsdbility.

16, The French triels include a numbor of cases in which the
aocoused werc Allied nationals or nationals of non-belligeront

ocountries, and other cases in whioh the victims were not Frenoh
nationals,

17. In one case (') the accused was & cltizen of Luxembourg,
'an allied country during the late wor, The acoused, a Luoien
Fromes, joined the ranks of the Gestapo as a Hauptsturmfthhrer and
was tried for murder, pillage and wanton destruction of property
oomuitted on French territory, Found guilty on all counts, he
was condemmed to death,

In another case () the acoused was a mtdonal of a
non-belligerent country, Spain, He was tried on two different
oounts: for"violations against the external security of the
Sta.te‘l', and for "murder and ill-treatment", __In both cases the
place of the alleged orimes was in Germany, where the defendant
was interned in ooncentration camps from 1940-1945 after having
been found in France as a 8pJ3.h:lﬂh Republican refugee, On the
first count he was charged with having "maintained relations
during the war with subjeots and agents of an ememy country",
aoting against the seocurity of the Frenoh State, and on the
seoond count with having physically ill-treated French, Belgian and
Spanish imnmetes in the camps and with having killed a Spaniard,

(1)
Trial of L, FROMES. Jwignent pronocunced by the Military
Tribunal at Lyon on 23rd Ngvember, 1945, FR, 17,

(2) :
Trinl of G, LENDINES MOMT'E, Judgment pronounced by the
Military Tribunal in Pards, on 25th Aprdl, 1947, FR, 112,




The defendant was acquitted on the first count and on the secomd
the Oﬁart ordered additional investigations,
18, In a nurber of cases the victims inoluded nationals of
allied countries such as Ioles, Russians, Yugoslavs, and some=
times even nationals of enemy ommtries,' such as Italians.“}
The _oﬂm’os involved were mostly ill=treatment, ‘toﬁm and murder,
~ The victims were either prisoners of war or internees or-deportees,
Apart from the cases in which the viotims of allied
and/or enemy nationality were included in French trials on
account of the fact that there were at the same time viotims of
French mationality, there are cases in which no i"rengh nationals
were involved at all,’ il
19. In al]. the above trials the juriadiation of tha French
Courts was baaed upon the fact that the oriminal offenoea were
perpetrated on French territory or on territory othmiaa falling
within the jurisdietion of French mthori'll;:l.eu, or else upon the
fact that victims of the war criminals tried inoluded French
nationals, All the ocases fell within the .q:cpi-ess terms of
 hrtiole'l of the Ordinance of 28th hygust, 19, velative to
the repression of war crimea.- ‘

: There is in this nothing remarkable or new in international )
law, However, the trials under review oonfirm the practice of
impl&nenl:ihg in war orimes trials general principlcs of penal law and
of subjecting the rules governing ‘the Jurisdiotion of war crimes
tribunals to the said prinoiples, '

_ There are one or two points, though, which should be
noted in connection with the laws of war and the protection of
human rights secured Ly their rules, One of these points concerne

(1) ;
Trials registered under Nos, FR, 39, 58, 104, 109, 120 and 122,
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the recognition of the rights of enemy alien mationals as being
covered Ly the laws and customs of war,
In one of the cases refeyred to above, para, 18 (1)

the defendant, a German, was oharged with having severely ille
treated Russian and Italisn deportescs and prisoners who were
placed under his authority as slave labourers in the province of
the Saar, The offences were committed in 1944, The trial,
which ooncerned no other nationalities than those mentioned,
resulted in a oonviotion of hasd labour for 10 years, '/ith
respect to the victims of Italian nationality the judgment is
undoubtedly based on a development of intermational law, In

the texts made available to ths United Nations Var Crimes
Coammission it is not olear whether the Jtalians concerned were
members of the Italian armed forces who one way or another
attracted the displeasure of their German allies after the
capitulation of Italy, or were oivilians who in oonneotion with
Italy's surrender were deported to Germany as slave labourers,
The Frenoh law under which the tricl was held (Ordinance of 28th
August, 1944) presecribes tho jJurisdiotion of French courts in
the following cases (Art, 1):

= jhen the offence is committed in France or in
territory under French authority;

= lthen the offence is committed against elither of

the following categories: a French national; an

individual under French protection; a person serving or who
had served under the Fremoh flag; a stateless person
residing in Frenoh territory before 17th Juyne, 1940;

or finally, against a refugee in Frenoch territory,

If the Italian vioctims were oivilians 4¢ is difficult
to see how they could be absorbed under eny of the above-cited

categories, unless they were reocognised as “refugees" or persons

(1)
Trial of R, RAITH, Judgment pronounced Ly the Military
Tribunal at Nanoy on 18th May, 1946, FR, 58,
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"urder French protection",neither of which, in the circumstances,
seem to be a m@r legnl construction, Theref;ara, it is
more likely thnt in this oase, the French court did in fact
nothing else than apply tho notion of "erimes against humanity"
as d.eﬂ.ned in the Allied Control Oouncil Law No, 10 and in the
Nuremberg chartar, that is to say, as a orime directed against
Yany oivilian population" including nationals of enamy countries,
If, on tha other hand, the Italian victims were members of tlﬁ
Italian foroces who were treated Ly the Germans as prisoners of

war and taken as such to France for forced labour, the solution

onﬂ":e baaia of either the French Ordinance or the concept of
"orimes against humanity" is'still more diffiocult, Members of
armed forces do not fall within the definition of "erimes against
rﬁmnity" and are neither suited for subjection to any of the
caﬁegoéies covered by the Frenoch Ordinance, In this case,

the developkent of the law would appear so much, the more striking
that it goes beyond the limits of the French Ordinance insofar

as it embodies thé laws and customs of war, and beyond the
concept of "orimes against humanity®, which, however new and
wide, does not cover military personnel among the victims,

20. Pinally, it wight bo wWorth madng scme remayks on the case
of the Spanish national tried for war orimés and for acts
directed against the external security of France (sec para, 17).
In iﬂ@ case, war orimes for which he was'tried were cammitted on
German territory outside the Fpench Zone of Occupation, namely,
in the ooncentration camp of Mauthausen, which lies in the
Russian Zone of Occupation, However, in this case, the part

of the trin_l concerning war orimes was held by a French Tribunal
on acoount of the fact that there were French nationals among the
viotims and that the agoused was in the hands of the French b
.authorities. The offences allegedly committed were clearly
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wor orimes in the teohnical sense: the defendant, being on
inmate in a German ooncentration camp, was oharged with having
I sided with the Germans and Lrutally illetreated other inmates,
exactly in the same manner as was done by the Germans themselves,
. However, the pOInf' in the onse is that the defendant
d4d not belong to o country at war with any of tho Povers engaged
‘in the oonflagration of 1939-1945; neither did he serve in the
armed forces of any such Power, On the oontrary, he was a
Spanish refugee in Prance at the outbreak of the war, and was
interned by the Germans as a. political suspeot, | Therefore, the
sole fact of having put him on trial pfoﬁ.dsn a very convenient
illustration of the hitherto already mii admitted prinoiple
that the personal status of & war eriminal, partioularly the
question of whether he is a national of a belligerent or neutral
power, is irrelevant, 'At the same time, it shows that, to the
extent to which human rights are covered by war orimes trials,
the contemporary system of international law is wide emough to
- extend penal retribution for violations of hmn:rig;l:ts in a2 great

variety of cases,

PART II,
Quislings and Traitors,

_ The Trial of Laval,
21, As pointed out at the beginning of this paper, no official

documents regarding trials of quislings and traitors by French
courts have been submitted’to the Unit;ad Nations \lar Crimes
Commission, SR

Yet, the importance of considering such trials and
assessing to what extent they m:l.éht be relevant for this Report
was obvious, In this respect it was particularly appropriate
to take into account the trials of Maréchal Pétain and Pierre Laval,
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They were the two leading personalities in the Viohy régime
" who'were both found puilty of and were convicted for treason
and collaboration with the cnemy,” Consequently, if information
of major importance could be found in regard to violations of
human rights and penal retribution thereof under Pre:ﬁh law, it
was to be found in the first place .in these two trials,
22, It has been possible to obtain an unofficial account of
the Laval trial, which reproduces a verbatim zmeoord of the pro=
ceedings of the Cowrt, Although unofficial, this acoount can
‘safely be regarded as aocurate;lmﬁng been published in the
well-knomn collection of important trials edited by Maurice
Gargon, the reputed French barrister, (1)

Unfortunately, nothing of the kind could be obtained
regarding the trial of Pétain, so that the present analysis is
perforce restricted to one omly of the two principal Frenoh

trials of quislings and traitors,

23, ' As previously mentioned (2) the trial of Pierre laval is

of limited value to this Report, As could be expected the

main, or rather, the sole object of the trial vams to establish
whether the defendant had committed high treason or not, as a
leading member of the Vichy régime, Therefore, insofar as
violations of human rights camc into the picture, they did so only
inasmuch as they were incidental to the alleged treasonable
activities of the acocused, This is apparent in all the various
stages of the trial, namely in the indictment of the prosecutor,
in the course of the proceedings of the Court and in its judgment,
In 21l these stages the place allotted to such violations is
comparatively insignificant, and there is no express reference

to "human rights" by nome, but only in substonce,

(1) See work cited above, p, 2, para, 2, n, 1,

(2) of, above, para, 2,
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However, to the ¢xtent to which such violations were
the objeoct of the prosecution, of the proceedings and of the
Mnt, the information vhich concerns them can be regarded as
valuable, Its ohief value lies not so much in the magnitude of
the trial within the field of French national and international
affairs, It lies more in that trials of traitors vhioch i.nolule
violations of human rights as punishable under pemal law are a
novel phenomenon, and that in view .of the sims deolared in the
United Nations Charter and of the purposes of its organs
entrusted with‘ plromoting a mare effective protection of human
rights, they are weloome source of information of how this
proteotion is operating on a national.level, I

The Court,
24, Pierre Laval was tried by a High Court of Jystioce in=

stituted by an Ordinance of 18 November, 19k, (1)

The Court was formed for the specific purpose of
dealing with charges appinst pefsons having teken part in the
activities of the sd~called Vichy povernment, The campoctence
of the Oourt‘ over accused persons included the head of the State,
heads of the Government, ministers and other’ high officials
holding responsible positions, such as Secretaries of State,
Governors General, High Comnissioners and the _1ﬁua. (2)

The Court was composed of three julges (magistrates)
and 2 members of the jury, The judges wére the first president
" of the Court of Cassation; the president of the Criminal
Chamber of the Court of Cassation; and the first president of
the Court of Appeal in Paris, The members of the jury were

(1)
Cf, Journal Officiel de la République Frangaise, No, 128,
19 novembre, 1944, p, 1382-1383,

(2 o, irt. 2.
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chosen by drawing lots from two lists drawm up by the Provisiomal
COonsultative Assembly, Helf of those nominated and chosen were
Senators or Deputies on st September, 1939, (1)

The oriminal investigation was oafried out by a
special commission upon charges submitted to it by the Prosecutor
General, (2) Tpe indictment was drewn up by the Prosecutor
and approved by the commission acting as a Chamber of Prosecution, (3)

The procedure before the Court was that of a regular
penal court competent in similar cases (Cour d'hssize), with.
the difference that all decisions and sentences were taken and
pronounced after joint deliberation of the judges and the jury,
The Court was empowered to impose any: punishment from a fine to
the death penalty, and to pronounce the nation;\l indignity end
confiscation of property of the defendant, The julgment was
final glving only the right to subm:l.t a plea for pardon, (&)

The trial began on M:h Ooctober 1914.5 and was terminated
a few days later, on 9th October, Iaval was found guilty of
the ohargm; and was condemned to death and executed on 15th Ootober,
He had lodged a plea for pardon, which was rejected by the Head
of the French State, (5)

he dmr 8

25, Laval was indicted under two ocounts:

(1)

cf. Art. 3.

(2)

cf, Arts, G and 7,
BG) o, art, 9,
&) - or, art, 10
(5) This position was held at the time by Général de Gaulle, as an

interim post until the setting up of a definite constitutional
régime in post-war France,




23
(a) for "oonspiracy against the internal
seourity of the State",
&;.x:d
(b) for "intelligence w:l.th..t..he enemy with a
view to favouring the latter's enter-
prises in oonneotion with his owm",

All the charges submitted under these two counts
oovered the period of time¢ Laval was member of the Vichy
Government, He entered the cobinet of f‘tain on 23rd June
1940 as Minister of State, and on 1lth July 1940 becaw Vice=
Premier and suocessor-designate of Pétcin as head of State, He
was dismissed by Pétain on 13th December 1940, and was returned
to pover in Ayril 1942, vhen he became Fremler, o post which he
kept until the liberation of Prance in Aygust 1944,

It is mainly under the second count that violations
of the individusl rights of French citizens were involved,
although it is possible to trace some¢ violations of a braader
significance undor thosfirst ooumt,

All the evidence regarding violations of human rights
was submitted only with a view to proving high treason, but as
such the said evidenoe enl viplations formed a distinet part of
the triel, '

% charge of conspiracy against the inturnal seourity of the
e

26, This charge consisted in that the accused was alleged to

have caused and personally brought about the end of the con-
stitutional basis of the III Republic, Ly the abolishment of its
demooratic foundations, and by installing an authoritarian Statc
with Maréchal Fétain, mt its head, The indictment specifiod

that the defendant brousht about on 10th July 1940 "the suppression
of the Presidency of the Republic, the cumilation of a1l p-wers

in Pétain's hands and the adjournment of the Purliement sine die”,
His motives in doing so were allcped to include the wish to sce

Germany win the wer, and one of the reasons for wishing for a
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German victory vas alleged to be his hatred of Great Britain, (1)

Upder this count, and s part of acts which undermined
the "internol aeaurii;y of the State", the prosecution included a
apéoifio charpge which concerns the violation of civie or
politiocal rights of Frenoh oitizens, The charge consisted in
that the Vichy Government disbanded the so-called Conseils
généraux, which had & Mtion approaching that of a local
parliament, and abolished the election of mayors in tovms with
a population of more than 2,000 inhabitants, (2) However,
this was not developed beyond the point of a fact briefly
mentioned as oonourring to establish the violation of the "internal
security of the State",

The charge of intelligence with the enemy,
27. Most of the information regarding human rights is to be
found under this count, '

The main charge consisted in that the defendant in
collaborating with the enemy undertook legislative and exccutive
measures in order to "adapt the French constitution to German
institutions", and acted with o view to shaping the French state
on the model of Nazi Germany,

It is in these measures that violations of human rights
of French oitizens were involved and werc the object of the trial,

28, Referring to the period when Laval became Prime Minister in
1942, the prosecutor submitted facts regarding persecutions of French
citizens on racial, relgious or political grounds:

"the so=called French policy (of Laval)
became then an cntirely German policy: persecutions
(were started) of Jews, Freemasons, commnists and
members of the Resistance fram all parties; the police (was)
put at the disposal of the Gestapo; 22,000 arrests (were

(1)
Cf, op, cit., p. 27=20, 267=269, 273-27k,

(2)
cf, cit,, p.177-181, with the defence of Laval on this point,
and D, 276,
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"made) in Paris during the night of 15/16th Jyly". )
The prosecutor made a specific case of the perseocution
of the Jews upon the Nazi model:

"On the 30th October 1940 appeared a law

signed by Pierre Luvd, then Vice-Premier, exoluding

+ & whole category of Frenchmen from the French
community, (namely) baming the Jews from all
public fimetions and from most professions,,, A
law of 1lth December 1942,,., forced the Jews to
report,,.,for the purpose .of inscribing the word "Jew"
in their identity cards, as well as in their ration
cards, in order t? suaka it easier for the Gestapo
to detect them," (2

29, Another charge was submitted for introducing, by legis=
lative and executive measures, compulsory labour with the pure
pose of foreibly transporting French workers to Germany:

",+ . Voluntary enlistment having become a

rare occurrence, Laval resorted to corpulsory measures,

First, a law (was enacted) for the "use and orientation"

of man-power, subjecting men and women to any work the

Government would find useful, After this a ban(was

imposed) on employing workers without permission,..

Then compulsory labour (was introduced), real

organised conscriytion, (establishing) markets of

slaves to Le ¢ :livered to Germany; ration cards
: were denied to those not complying,.. and all this

was accompanied Ly the atrig?st instructions issued

to the Regional Prefects,"

Instructions issved by Laval on 12th Jyly 1943 were
quoted as an illustration, showing that the defendant had warned
medical officers not to exampt workers on the groﬁtxl of "physical
ineptitude without good reason”, Ipn this connection the medical
officers were threatened that tliey would be forbidden to exercise
their profession, and the administrative persomnel in charge of
conseription was threatenced with internment, A passage quoted
was to the effect that "the Government had undertaken to send

220,000 workers, This obliyation must Le abided by", OF

(1)
of, or. cit,, p. 29,
(2) cf. op. ci.t,, Pe 276.
) or, op._cit, 1. 29-30,
(@) Cf, op, cit,, p. 20, Sce elso p, 267-288.
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On the other hand, ovidence was submitted to show that the
defendant had not only violated the rights of those conscripted
for slave labour, but also of members of their families, On
11th June, 1943, following a broadcast made by Laval where he
warned those evading labour conscription in that sense, a law
was enaoted presoribing internment, imprisonment and fines for
members of. the families of those not reporting for labour
dutdies, (1)

Finally, the Secretary General of the National
Federation of Deported ‘orkers and their Families was heard as
a witness and testified about the forcible transfer of
785.600 workers to Germany, He read to the Court a number of
telegrams signed by Laval or by his subordinates and contaeining
instructions to make the scheme effective, The witness also
testified that about 220,000 workers were "conscripted" by in faot
being arrested at random in the streets, and that about 50,000
workers disappeared or lost their lives in Germany, (2)

The Defence,

30, The aoccused plcaded "Not Guilty" to all counts, Regarding
the charges involving violations of human rights he adopted a
general line of defence, He contended that whatever he did was
undertaken under the duress:of the ooccupation And in order to mvert
much worse measures which the enemy would have introduced without
a French Government during the occupation, On specific points,
such as with regard to the instructions and laws signed by him,
he either cveded & direct answer or let it Le understood that he

was not personally responsible for the tenor of the texte themselves, ()

(1)

Cf. op, cit, p. 288-289,

(2)
Of, op, ecit, p., 233-237,

(3)
Cf, for instance, op, cit,,p. 131 and 252,
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The Judmment,
31, The accused was found guilty on both counts submitted
by the prosecution and condemned to death,
Of all the charges involving violations of human

rights the court retained the following in its judgment:

(a) The dissolution of political or

administrative bodies constituted by

elections, which involves the violation

of civic or political rights:

(b) the persecution of Jews:

(e) the mass deportation of workers "out
at the disposal of Germeny with a vtﬁr to

assisting her in her war effort,"

(1)
Cf. OEI Oitl, P. 305-509.
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HUMAN RIGHTS: _ PREP.RATORY PnFERS

INFORMATION ON HUMaN' RIGHTS IN TRIALS
OTHER THiN THOSE HELD BEFORE THE
INTERNATIONAL MILIT.RY TRIBUNALLS

THE LEGAL DASIS .ND JURISDICTION OF THE COURTS. .

BY_G, mmp, LL,B,; LEGL OFFICER

Shortage of time has prevented & complete
analysis of these aspects of war crime
trials from being made, It is hoped,
nevertheless, that the following notes ;. .
will be of interest and of use to" the
United Nations in their work,

A, LEGAL B4SIS UNDER INTERIL.TIONAL LW

: o
L, In so far as a Court tries enemy nationals for war crimes committed
against nationals of the country whose authorities have established the
Court, the jurisdiction of the Court is based on the undoubted right under
international law of a bellifferent to punish, on copture of the offenders,
violations of the laws and usoges of war committed by eneny nationals
against the nationals of that belligerent,

2. In so far as such a Court tries encmy nationals for wer crimes
comnitted against Allied nationals (or persons trcated as such) other
than nationals of the country whose authoritiecs hove established of the
Court, jurisdiction may be bascd on either _

(a) the general doctrine callcd Universality of Jurisdiction
over War Crimes, under which every independent State has
in International Law jurisdiction to punish pirates and
war criminals in its custody regordless of the nationality
of the vxctm or the place whc.re the offence was committed; or

the doctrine that a State has a dircet interest in punishing
the perpetrators of crines if the victim was a national of an
ally engeged in a comwon struggle againost a common enemy.
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Ordinance No, 7 of the Lilitary Governiwent of the United States Zone
of Germany, which becane effective on October J.Bth 1946, provided, -in the’
words of its article I, for "the establishmcnt of M:Ll.t.tary Tx-'ibun'\la vhich
shall have power to try and punish persons charge. with offlences recognized
as crimes in Article II of Control Council Law No: 10, including conspirac;.t..
to coimit any such criuwes,"  .rticle II(a) of the Ordinance, as vill be scg:
presently, referred to Law No, 10 as one i the legal sources.frau which the
power to promulgate the ‘Ordinance ‘aroseé.\*/It is in pursuance-of this
Ordinance that, the wiilitaxry Tribunals'were set up to ¢onduct tl-f rigls
commonly refetrred to as 'the "Nurcmperg "ubseqp.ent Proceedings" ! 2).icoording
to the Opening Spaech of the Proseeution ‘in one of these ‘trials, that of
Josef Alstltter anq. 15 others, Ordinance No, 7 was enacted "for the purpose
of irplementing Lew No, 10 of the allied. Control Couno:l.l for Garr.amw, and Yo
carry out’the purposes therem stated"y irad : _.;_.. '

Ordinance No., 68 of the British Zone of Jﬁmm Q,ut“"‘ "[jn‘a“up
8 new system of Control Comnission Cqur$s; "Iiaw No, 10 is ot dirdetly "
referred to in this Ordinance; but p&.r:a.graph '3 of the:lattér :Lno]ndaa -
within the criminal offencesvhich Control Gomission Courts ah&ll hﬂve; .
Jurisdiction to try: "All offences under any pwoclomati5n, daw, Ordinance,
Notice or Order issued by or under the ‘authority bf thf}&JJ.ied Control
Couneil. for Germnxw :i.n force in the Britiah ,?.one »

- —— g S — e e e — i — i ————

—_

See pp. 29 - 30, , o ji !

'I‘hme.Trla.ls are the IoJ.'I.owin,_. Case No, 1, T £ZL <i Karl Brandt.aul.,
22iethes s, Case No. 2, Trial of Erhard Milch, Case. No. -3, Trial of

Josef AltstBtter and 1.5 others, Casé No. 4, Trial of Oswald Pohl and I

17 others, Case No. 5, Trial of Friedrich Flick and 5 others, Case N., 6,
Trial of Carl Krauch and 22 others, Case No, 7, Tri0d, of Wilhelm List

and 11 others, Cas¢ No. 8, Trial of Ulrich Greifelt and 13 others, ;
Case No, 9, Trial of Otto Ohlend orf and 23 others, Case No, 10, Trial - ""
of Alfried Krupp von Bohléh und Halbach and 11 Others, Case No. 11,

Trial of Ernst von Weizseecker and 18.others, '

See Pe 280
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proclamation, are deemed to be equivalent thereto,"(1)

The gian Ministry of Justice and Police in its explanatory

. memor tated that the reference to Allied legal interests had
been included in the proposed law in order to make it clear thet it
would be within the ccmpetence of Norwegian Courts, where dcsirable,
to try alleged war oriminals for offences against the laws and customs
of war committed in Allied Countries.

There seems no reason why the same would not apply to offences
against the laws and customs of war cumitted against Allied nationals!

in Germany, _

, (i1) The requiremcnt laid down by the French and Norwegian war
orines enactments, among others, to the effect that an allege. war
crime must be shown to have offended not only the laws and usages of
war but also municipal 1?' is not without its accompanying difficulties,
It has already been seen(3) that Klinge was cnabled thereby to claim
that the retroactive application of the Ordinance under which he was
sentenced to death was contrary to a more fundamental document havimg
validity in the municipal law of Norway, namely the Norwegian Constitution.
A minority of judges of the Supreme Court indeed voted in favour of his

appeal,

(1) The provisions of the Civil Criminal Code quoted in the text above
run as follows:

"Art, 12, Norwegian Criminal Law, except when otherwise specified
or laid down by agreement with a foreign country, is applicable to acts
which have been committed.s...

(4) abroad by a foreigner when the act either

(a) is included among those dealt with in the following Articles
of this law: (Here follow a series of paragraph numbers.) or,

(v) is a crime which is also punishable a.ccoi*din.g to the municipal
law of the country in which it was committed provided that the
defendant's terporary or permanent domicile is Norway,

Where the punishablility of the act is Jdependant on or influenced
by an actual or premcditated resvlt, the act is considered to have been
comnitted both where the act was actually comnitted and where the result
took place or was intended to take place,

Art, 13, The proaecuti-m of crimes mentioned in Art, 12 (4) can
only be carried out according to Royal decisaion,

Whenever & person is prosecuted in Norway for an act for which he

has already been prosccuted in another country, the punishment already
suffered must, as far as possible, be deducted from the new term of

punishment,"
(2) Seen 11,

(3) See p,11,































wm

(b) has taken pert ‘in political,’ ecoromic or any other kind of
oppression of the Slovak nation, especially any person who has terrorised
or plundered the Slovak people, fought with the German .xmy on the
territory of the Czechoslovak Republic against the Red .rmy, the other
Allied armiies, the Slovak uprising or thc partisans in Slovakia, or who
has in the course of such action committed murder, robbery, arson,
extortion, or has been an informer or committed other outrages or acts
of violence, or been in the service of Nazi Germany or Harthy's Hungary,
of has ordered or aided the deportation of Slovak nationals abroad, or
been guilty of any other act against the Slovak national intereat » shall
be sentenced to death ror his crime." , ot

11 isdiction of Polish Courts over .
" Wer Crimes and Treasonable Et;vitio's
The types of offences which fall within the jurisdiction of the
Polish Courts for the trial of alleged war oriminals and traitors are
succinctly -set out in Articles 1, 2, 3, 4 and 9 of the Decree of
11th Decefiber, 1946, which provide as follows: .

"Article 1

- Any person who, uaistmg ‘the authorities of the German State, or
of any State allied with it, :

(1) took part in committing acts of murder against the civilian
' population, ‘members of the armed foroes or prisoners of war; or

(2) by giving information or @Getaining, acted to'the detriment of
persons wanted or persecuted by the a.uthorities on poli.t:.cal,
national religj.oua or racial grounds,

1s liable to'the death penalty."

"Article 2,

Any person,who, assisting'the authorities of the German State, or
of a State allied with it, acted in any other wanner or in any other
circumstances than thos¢ indicated in Article 1 to the detriment of
the Polish State, or of & Polish corporate body, or of oivilia.na »
members of the armed forces or prisoners of war, v

is liable to imprisonment for a
period of not ‘less than three

_ Yyears, or for life, or to the
death penalty,"

Artigle 2

Any person who, taking advantage of the conditions created by the
war, compelled persons to act under threoat of perseccution by the
authorities of the Gernan State, or by a State allied with it, or acted
dn any other manner to the detriient of persons wanted or persecuted
by the said authorities,
is liable to imprisonment for a
period of not less than three years,
or for life,"
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"irticle 4, Para, 1. .
Any person who was a member of e crininal ofganisation established
or recognised by the authorities of the German Staté or of a State
- allied with it, or by a political agsociation vhich acted in the
~ interest of the German State, or a State allied with it,

is liable to inprisemment for a '~ "
period of not less than three

years, or for life, or to.the
dﬂ&thpen&lv. A

Para, 2,

A crininal organisation in the meaning of f'ara. 1is a group
or organisations 5 &

(a) mi'ch_htia as its ains thecormission of crimes against peace,
war crimes or crimes against humanity; or - '

(b) which while having a different aim, trics to attain it through
. the commission of crimes mentioned under (a)y’ ~

llembez;ship of the following organisatins especially “is
considered oriminals ; R e

(a) the German Nati’nal Sscialist Workers' Party (National Sozialistische
Deutsche arbeiter Partei - NSDAP) as regards all leading positions,

(b) the Security Detachments (Schutzstaffeln - S.S.);

(c) the State Secret Police (Gehedme Stoats-Polizei - Gestapo),

(2) the Security Service (Sicherheits Dienst = S.D,)a" -~
"Article 9, ¢ [

.

The provisions of the present Decree are applicable to criiimim.‘l. y
acts ¢committed between Septenmbexr lst, 1939 and May 9th, 1945." A

‘Article 6 provides thats

"Article 6.

To inform against or to hand over to the authorities of the German
State, or of a State allied with it, persons wanted for a common crime
is not punishable, provided the person responsible for giving information
or handing over acted in the greater public or private interest.,"

12, Jurisdiction of Yugoslav Courts over
War Crimes and Trcasonable Activities

Articles 2 and 3 of the Yugoslav Law of August 25th, 1945, set out
the types of offence which fall within the Jurisdiction of Courts acting
under that Law;

"Arti 2
1., As a criminal act against the people and the state is considered

an act aimed at the forcible overthrow of or threat to the existing stete
system of Democratic Federal Yugoslavia, or sny nenace to its foreign

2 3
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As has been seen,(l) these Courts continued to exist in the ,
British Zone, from the tine when the latter came into existence until the
setting up of the Control Cormission Courts, under Ordinance No, 68 of
the British Zone, ~ Paragraph 2 of Ordinance No, 68 makes the same
provision as Article II paragrpah'l of the Suprene Cormander's No, 2,
with the substitution of "Control Commission Courts" for ™iilitary
Government Courts", of "L».tish Zone" for "ocdupied territory", and -
of "Commander-in-Chief" for "Supreme Cormander, allied Expediticnary
Force", For purposes of greater clarity, commas have been placed at
the 'beginning and end of the phrase "other than civilians", .

Paragraph 3 of Ordinance No, 68 makes the following provision,
which is similar to that of paragraph 2 of Article II of Ordinance No,2:

"Criginal Jurisdiction
3« Control cxﬁsai..on Courts shall have'_ Jurisdiction to tryg-
(a) All offences against the laws and usages of warj

(b) &1l offences under any proclamation, law, Ordinance,
" Notice or'Order issued by or under the autherity of
the Allied Control Council for Germany 'in force in
the British Zone, or by or under the authority of the
Suprene Canmander of the Allied Forces or of the
Cornmander-in-Chief'y e s

(c) All offences against German law,"

’Pa'ragraph 4 of Ordinance No, 68 adds a provision reclating to civil
Jurisdiction: - ' : f

"4s The Control Conmission Courts shall exercise such
Jurisdiction in civil matters as the Coimander-in-Chief may
by order publishcd in the Gazette, from time to. time direct."

tﬁcles 1 and 2 of Ordinance N
Germany2/) provide thats

"Article 1,

Military Government Tribunals are competent to try all war crimes
defined by international agreements in force between the occupying
Powers- whenever the authors of such war crimes, cormitted after the
lst September, 1939, are of enemy nationality or are agents, other than
Frenchmen, in the service of the eneny, ond whenever such crimes have
been committed outside of France or territories which were under the
authority of France at the time when the crimes were committed,"

(LU S

“"Article 2,

These crimes are punishable by all the penalties which such
Tribunals are empowered to pronounce, including the decath penalty,"

Article 1 of Ordinance No, 36 lays down that: Ly,

'Military Government Tribunals in the French Zone of Occupation in
Germany are competent, in virtue of Law No, 10 of the ullied Control
Council concerning the punishmient of persons .responsible for war crimes,
crimes against peace and crimes against humanity, to try the crimes set
out in that law,'

(1) see p. 8.
(2) -See p. 8.
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" Ae__The Intornational Military Tribunal for the
Trial of German Major flar Criminals, - bt

PR

Violations of human rights of German citizens and Statolosn
persons, for which the National Socialist Régime is considared’
responsible formed the qub_joct mnttor of thcr_ tr,i.al baforo \the Inter-
national Military Tribm;a.‘t at Nummborg: thoy also form the subjoot
of a numbor of trials which a.ro bo:lzng _I_mld. bofom thq mynicipal
courts (military as woll as oivil)_ ostablished in Gormany ( and Austria)
by the four occupying Fovers; amd they arc boing doalt with by tho
ordinary Gorman courts, _ ,

Tho Intornational Military Tribunal, oroatod by the Agrcomont L2
of 8th Muguet 1945, diffews in its chargetor, in its jurisdiotion and
in the law which it applicd from thé othor courts vhich hava boon
concarned with thosu violations of Ilunan rights that aro of intcrost
in this conncobions: For this reason;”and in viev of 'it‘a ‘diitstanding
importanco, it is prnposod, first of a.'.l.l, to dovotc a soparatc dmptor
to the Nuremberg cri.ul (ne fu:- as it was concernod - ith violations of

human rights of Gcrman cit:n.zrma uncl btatoloaa pursons.)

ls Tho Intcrontional Charactor of tho Tri.bum:l

/ Tha Nyromborg Tribunal is an Int ma.tional Trimmal. ‘It came iy
into om.atonco by virtuo of an Agmomunt bctv'oen tho Govornmnts of the
Unitod Kingdom, tho United States of dmorion,  tho UsS, SoRey and (tha
provisional Gov.rrment) of the anch R,.public.l It on.mna.toa in
fact, like any othor intcrnational court or trn.uunal in an mtumat:.oml
treaty.

The great majority of writcrs who deal with the Nuromborg Trial
have never questioncd th'.o international character of the 'J.‘x'ilunalo.“}

It has, however, becn mxgguatud( 2) that tho lurcemberg Tribunal can only

———— . . W W =% - — —

(1) Cf, Lord Wright - War Crimcs under Intcrnational Law: The Law Quarterly
Reviow, Vol.82 (Jamary 191|-6), pPel0 Gt s0q,; GyheFinch: The Nyremberg
Trial and Intorrational Law - The Amgrican Journal of Intcrnational Lavi
Volel4l (January ",’)’.p{‘), Pe 20 at 50Qe; Quiney Wright: The Law of the
Nurcmborg Trial - Ths Amcrican Journal of Intornational Law, VolJsld,
(January 1947), 1«38 ¢t s0q.; HeKglscns "Will the Nyremborg Trial
conagtitute a Proeoudent?” - Intornational Law Quarterly, VoleI, Noe2,
(1947), Ppel153 at s0qe.

(2) GeSchwarzenborgaer: "The Judlgment of Nuremborg" - Tulane Law Review,.
Vole XXI (March 1947), ps329 ¢t s0q,
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in a formal sensa bo oonamorod as an 1.ntcrna.tiona.']. tribunal and that,
in aubatanoa, it is a mmioi,pal tri.hxm.l of ‘axtrobrdinary jurisdiotion,
vihioh thoe four Powors, purtion to th.o Agroomnt of’ 8th August 1945,
shara in commone:, It has boon a.rguod tha.t by doglla'hgg tho ‘Allies
booam tho joint sovercigns of qumy and. that "1ittle’ importance
noed bo attachod to tha oiroumstanco that tho joint sovereigns
xnroilod thair Ju.riad:l.otio.n as tho fountain of law and Jjustice in
Garmany by:an 1ntornati.ona:|. trou.ty, for this mode of co-ordinating :
thoir soverieng wills is not 8o mich do¥ormined’ by tho objoct of thoir
Joint doliborations as by thn charactor of tho joint. sovoreigns as
four distinot subjocts of intornational 1)

The mnictpa.l character of tho Tribuml, ‘the argumont oontiruos.
could ha.nily ba quuatiomd, ha.d. it bogon ostablished by ono State after
this Sta.ta alom h.ad oonqmmd Gormany’ inatoad of four victorious
Powara vhigh combinod thoir offorts towarda tho same ond.(z) ;

Tho vi,ow that it was tho intcntion of tho partics in substanca
to aatablish Joint nd.lﬂ: ary tribunals under municipal law rathor than
a truly 1ntornat:l.oml tr!.btm&l has Boén inforred chicfly from a stato-
mont of Mr. Justico Jackaos, who doclaraed in the oourse of the Nuremberg
trial: . " 2

~ "ono oi; tho roasons this (Tribunal) was constitutcd

as a military tribunal instoad of an ordinary cowrt of

law was to avoid thoe procedontecreating effoct of what is

oila st 16 ABLS are oA onHiaAry. SuHeLeL ol * (1)

It has been pointod out that "if the Tribunal had boen conceived
by the Powera as an international tribunal.thore was no not.adf to guard
oither against procedont control or against tho precedont-orgating
offoot of tho judgmont on tho municipal law of tho four Poworss If,
howover, the Tribunal was a joint tribunal undor munigipal law and had

not becen given tho status of an extraordinary tribunal by, being

(1) Gs Schwarzenbergor: opscite, pe33ke
(2) @, sohwarzenborger: opscit, pe33ke
(3) G, Schwarzenborger, opecit, pe33k4e

(4) Quoted by Ge Schwarzonborger, Pe333.
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laboiled. a military tribural, it could at loast have boon argucd that
- tho Judgront of the Tribunal had such effccta, "(1)

Tho present roport scoks to show no more than that, in‘the opinion
of tho groat majority of tho leading writcrs on the subjoct, the Nurem-
borg Tribunal is to be considored as an international tribundl, but
that this opinion has boen ocontestod, Without assuming to docide a
question which, to some extent, is controworsial, it is pointcd out that
it was not tho Control Council for Gormany but the Governmonts of tho
- :United States of Amerdoca, Groat Britain, Franco and tha Sovict Union

(3) .

which cstablished the Trimnal(z) and appointod its momberse

That it was not the intontion of tho partics fo the*Agzreomant of
.8th August 1945 to orcato "joiht military tribunals undoy municipal law
seems to be shownby tho Preamblc of 'tho' Agrocment whoroin tho four-
signatories doclarod that thoy wore acting (not as the sovoraigns ovor
the former Gemman torritory but) "in tho intorcst of all tho Unitod
Nations,"(#)

In addition, it hos boon' stressed that tho 'Agroement makes no
difforence betvioen Gormany vhose national govornment had been
abolishod and replaced by a condominium govornmont of the four Occupant
Powiers; anmd the other BRuropean Axis States over vhich thq asignatories
had not assumed sovcreign legislative pover, Tho Agrecment was con-
cluded - not for the pzﬁsoéution"of'(}omn var oriminals only, but
"for the prosomztion'ldf.' Europoan Axis war cr:i.mit;aIB. "(5?- It vas an
intérnational tréaty vhich oxprossly demotoed tho tribunal ‘crcatod by

it as an "international” tribunal amd vhich was conoluded not only by

the four Occupying Powors, but also by the many other Unitod Nations

(1) G. Schwarzonbergor, opsoit, pe33ie

( 2) irteI of tho Agroonent of 8th hugust 1945 ("sesaftor consultation
with the Control Council for. Germanyeee"). ,.

(3) Article 2 of the:Charter, -
(4) H. Kglscn, op.cit, pe168.
(5) H. Kelson, opyecit. pelGE.
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vhioh-adhered to it, after being invited in Article 5 of the

‘Koroonsht $0-85 ko 1)

Wi :" : '_:-kr__

oo !}ba Judpmnt of‘ tha Internatioml Hilitu.ry Tri.buna.‘l. d.erivaa the
: Tr:l.bund.'a Jttlr.tsdiotion from tm different aources. It sta.tuz "the
iy mking of the Chu'ter vas tha exerciae of the sovemign 1agia1at:l.ve
er by the oountriea to wtrl.ch the Germa.n Reioh unoonditionally

! mmndered and th.o ulﬂoubted right of theae oountriu to legialate
Jfor tha ooaup.ted territoriea ha.a been reoo.g‘r‘:i'aed. 'by the oivili.sed
,_mrld.... g : .”

X The pigna.tory Pov:em o:-ea,ted this Tr.i.buna.'l., defined the law it
_was to admim.atar and ma.de the regulatmrm for tha pmpar conduct of

% ECh i

ey tho trial._ In doing ao they have done together what a.nyone of thﬂm

might h.ave donn ni.ngly, for it ia not to be doubted that any nation bas
the ri.ght thua to set up apeoial oourts to a.dminiatar la.w With
regard to the Oons,t:.tution of ths court, all that tha dofend.anta are
antitled to aak is to raoeive a fa.ir tria.l on the fa.ota and law, o(2)
Thug tha Jur:l.sdiotion of the Txd.hma.l is baaed, 1n tho first
instanca," on the joint aowroignty oi‘ thc f;)ur All:l.ed Powura over
Germny. By th.o Barlin Daolara.tion of 5th Juna, 191;.5, tlw four _
Allied Pywars, then :Ln oanplete control of Gema.:v, aammd suprams
v wthority with reapeot to Gemamr including all the powara poaaeaaed by
the Gﬁman Govemnont, the High Commd. and any Sta.ta, nmni.oipa.‘l or
looa.l govonmnt, or auth.ority" ' Tho purpose of this moasure vas "to
make proviaion fox' tha oossz:.tion of am; mrthar hoatilitioa on thae

; pu't of the Gcman a.nwd forooa for tha maintananoe of order in G-amanar

(3)

ard .fOJ' tha'.admin:l.s.tratiqn Of tho muntwioooo

LA SRR P Ak La
(1) H. Kelsen, ‘opecit, p.168;

(2) Judgment, p.38.

(3) Preamble of the Doola.mtwn ‘of 5th J'um, 191»5. q\zoted ‘by Quinoy
Wright, op.cit, ps50. .




b

It is held fha.t a State may acquire sovereignty owver a territory
by declaration of annexation after subjugati n of the territory, if .
that declaration is generally recognisod by the other Stateos of the
world; and it is a faot that tho Berlin Deomi-a%ﬁn hag boon recog--
nised not only by the United Natdons but also by mutra.l Statosy (1)
'This Declaration, however, d.i.ffemd from thﬂ usual deola.ra.'tion of Ly
annexation in that it was by several States, its purpoaea woro nta.tod.
and it was declared not to offect tha annoxation of Gema.tw."(z)

It has been argued that the gma.tor rigi;t oomprd.nos tho lossér
ono, and that therefore a State or States which aro in a position to
annex a torritory appoar to be ontitlod. to declare tho lossop polioy
of oxercising sovereignty tempora.rily a.nd. for apooiﬂc purposaso
Tho Berlin Declaration has been constructed in this waye The oxoroiso
of powers of logislation, ad.jqdic#tion‘ami administration in Germany

by tho four Allied Powers is thus permissible under international law
and limited only by the rules of international law applicable to -
sovereign States in territory they have sub,jti:ga'.té'd. From this it
follows that the parties to the Agreomant of 8th August 191,5, had the
power to enact the Chartor annexed to the Agmonnnt as a lag:l.slat:l.vo

aoct for Germany, provided thoy did not transgross fundamontal * prinoiploa
of justice which even a oconquerer ought to obaonm tmmrda tha'

(3 3 0 y - W
inhabitants of annexod territorye _) g i3 '

In the passage of the Judgment quotod. alove, (4) mfommo is

further made to the international basis of the Trihmal's Ju.d.ndiotiono
It has been pointed out that the vmrda of tho Jud,gwnt which are rela-

" vant in this. connection: "...for it is not to be doubted that any
nation has the right ‘tih.ua to sat up sPeoi.al oourts to administer lnw’ o(5)

(1) Quinoy Wright op oite D503 of.- Ae Finch, opecit, pe22;
Ge Schwarzenberger, opscit, Pe339, oto, P

(2) Quincy Wright, opecit, pe50.

(3) Quincy Wright, op.cit, pps50-51.

(4) Judgnent, pe38. (cf. ps5 note 2, above
(5) Idem,
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is \aubjeot to cqrta.tn qualificationse * For 1ntama.tiona3. law 11n:|.ta
the orl.nﬂ.nal :)ur:l.gd:l.otion of a State;" ‘thére is no dcubt, hov;aiar., tlut
wary Sta.te h.aa the authority to. set: up apaoial oourta to try any pernon
within its mstody vho comdts:war orimes - at least if ‘such offenou '
th.maten 1ta ucur'j.ty.(1) It is believed that this Jurindiotion :La i
broad enough to cover the Juriadiotion over viola.tiona of hzmn ri ghtu
of German citizens and Stateless persons which the Tr:l.lnmal aaatmed.( )

A third source of the ;}uriadiotion of tha Intemati.bhal Military
Tribunal is suggested by the Pmamble of 'bha Aaremnt of - the 8th
Augnst 1945, - It says that the "a:l.gna.tor:l.ea" when. conolyding. the: Agree- .
m,nt, were "aoting in {'.he intemata oi’ a.11 the United Nations", and Art,
5 of 'bln Asreemm d.eolama that "any Govamlmnt of the United Nations -
may adhere to this A.greomnt" . s ‘is hold by Suinoy Wright 3_- that:...
also Arte5 d‘ ‘the Mbicow Deolaration a.nc'l Art.z( 6) of the Chartor of.
the United Na.tiom aupport to some axtent the idoa that tha four Powore,
aoting. in' the interest of thn Unitod Nationa. haﬂ. the right to legis~-
late for the’ entire oommity of nations. ,Hﬂ points out that “the"
Chartar o« the Uni.tegi‘Nat:l.ona assumod that @hn Organisation oould
declare prihciples binding on_'mn-nsém}»ers. | It is, in his view, . '
therefore possible that t"hn Unite&. iiatilﬁna which croated the Agreemént
of 8th Augist 1945, intonded to act for the commnity of nations as'a °

vhole, thus making uhivqrﬁal'int'emtionﬂ law,

S e

(1) Quinoy Wright, ‘opecit, pel9e

(2) As this part of the R port deals exclusively with tho jurisdiotion
over violations of human rights of. German citizens and Stateloss
persons-no attempt has been made here to examine the wider .

- question of the jurisdiction conferred by the Charter in its full
extent, . (Cf. However, Part of this Report, pe. ) As to the -
Universality of Jurisdiotion over War Crimes, of. H,Lauterpacht,
The Law of Nations and the Punishment of War Crimes, Thé Brifish
Year Book of International Law, 1944, (Vole2l), pe63 ot seqs
Quinoy Wright, opscit, pe45 and the authorities quoted thore.

(3) Opeoit, pe5l.

-
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| The Judgmnt of the International Military Tribunal does not mah
amr referance to this conceivable source of its jurisdiotion. Qunicy

Wright, too, is of the opinion that it is not nocessary to eamploy the

source, since the right of the pfl;'t_ies to tho Agraeemont to .giv‘ro the
Tribunal the Juri@otion .vhi.ob; it Ia'ssorted is amply supported by the
poai.t:lon of these povers as tho Government of Gemany or 'by tho
sovereign right of ea.ch of thom to exomiao unj,\rema.l Juri.sdiction

over the offences atat;ed. o _ Syl ) Sk

* 3s_The Law epplied by tho Tribunals .
Article 6 of the Charter annexed to tho Agroomont of 8th August -
1945, enumerates the offonces falling within the Tribunal's ‘jurisdiction.
Tho provisions of Afticle & are ih thd words of the Judgment, "binding
Upon the Tribunal as tho law to be applied to ﬁhd-aaao‘“)'

As early as January, 1946, Lord Wyight oxprossed the viaw( 2) that

" it was not the Agreement which gavo the acts defined in Articlo’ 6 of
tho Charter the character of offences, but that these acts wore plhced
by the four Powers under the jurisdiction of tho Tribunal te'caiise”they
wore cohsidered as offences’ al ready ﬁnﬂer existing lawe He continued;
"On any other assumption the court would mot be a court of law but a -
manifostation of power."  The Judgment exprésses tho same’view:
"The Charter is not an arbitrary oxercise of poworon the part of the
" victorious ndtions, but in"tho view oY the Tribunal, "as will be ‘ahqwn,
it is an sxpress:.on of international law’ exiating at “the time of i‘lﬁa
. cmati.on, a.nd. to’ that extent is itself a oontr.‘l.‘lqution to. 1r_1_tormtiona1
la.w'(z’) _ : O - Lok

It is not neoaasary to d.eal hero with. thoso ‘parts oi‘ f.in “Judgment
| vm,toh set out tha.t ;h.e prov;l.siona of tho Ghartor oonoaming arj.mas

(1) Judgmont, pe3s "

(2) ™ar Cpimes under International Law, The Law Quartcrly Raeviow,
Vole 62 (January, 1946), pells

(3) J‘mnt' PO}SH
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against peace are mercly doclaratory of intornational law as 1._t
oxisted before tha execution of the. Agreemont of 8th August 19453 for
although the violations of human rights which arc alone of intorest
in this part of. the Report, = i.e., ‘violations of human rights of
German citizens and Statoloss persons - wore reforred to in Oount Opo
of the Indictment, the restrictive interpretation given by the
Judgment of the provisions of tho Charter relating to the "oommon b
plan or oonnp:l.raoy“( ﬂinoma&aa tho importance of thoso pmvisiom
. Whaich concern orimes against humanity as a logal basia for tho punishe
mont of violations of human rights of German citizens and Statoloss
personss. . 35,
~ Artiole 6(c) of the Chartex’? provides that orimos- against - |
humanity "oommitted egainst shy 0iviliAn population boforo or during
the war" - "whether or not in violation of the domestic law of tho
country where perpetrated” fall within the jurisdiotion of tho

International Military Tribunsl if they arc connooted'with any'drime

within the jurisdiction 6f the Tribunsl" (that 12 orimes against’
peasd, or war orimes)s - 1 V- ol '

It is obvious that these provisions were chiefly meant to extend
the jurisdiotion of the Pribyml to acts of’ inkumanity which wero
committed by the Nazi-régime against Germans and Stateloss porsons.

The authorities differ as to whother acts mentioned in Artiola
6(c) of the Ohartes -oohabitute ‘Sriies undsr in¥ormational Law when
undertaken in a State's own torritory against ‘its own nationals,
Quincy Wright points t:)ti‘l:(3 ) that aocts of this kind have ropcatodly led
to a "humanitarian intervention" by othor States.: He further rofers
to the numerous Conventions vhich place States undor an obligation to
réspect cortain fundamental rights of minorities, backward pacples,
workers and other persons within their jurisdiction. - He mentions

(1) ©f. below, ppe10 et seqe
( 2) As amonded by the Pmtoool of 6th Ootobor 1945. cfe
(3) Op.oit., Pe60, '
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finally that the aots which constituto orimos against humanity havo
ropeatodly been the subjact of extradition troatics and that the
Statea havn thua recognised the duty of co-oparating in bringing to
Justi.oo persona gmlty of such crimes.

In oppoa:l.tion to thase and other yeighty arguments, it has boon
contended Qh;tt.j;mm_ is no .rule of international law, customary or
ﬁonwntic{x;gl, osta.bliqt;ing criminal responsibility for every m:l.aﬁao
of national. soveroignty. In particular, those of the acts montionod
in Article 6(c) of the Cpartor which were committed in poaco timo are,
according to this view,covorod by the concaption of exclusively domestic
Jartstiskioge )

The Intemational Military Tribunal examined with groat care 0“4
whether tt_m crimes against humanity charged against the defendarnk wore
committed in connection with or in furtherance of a policy of planning’
and waging aggressive war or the porpetration of war crimes as
defined in Article 6(b) of the Chartor; and tho Tribunal declined "to
make a general declaration that the acts before 1939 wore orimos a
against humanity within the meaning of tho Chartor '(‘97)

As has beon said a‘nr:n"e,(3 ) evory State is entitlod undor intor-
national law, to set up special courts to try any person within its
custody who commits war orimes - at least if such offences throaten
its security; orimes ag.inst Bumanity committed -in connection with
crimos against peace, or war crimes in the tochnical sonso of the
word, sppear to fall within this category of, of‘fanooac(h)

It can 'h‘; said, therofora, that at tte+time of the creatibn of
the Charter; an international basis existed for the -jurisdiction ovop:
crimes against humanity ,conmot;:d with crimes against pecace or war
cr.lmsgs)nml that the Tribunal confined itself to the jurisdiotion over

(1) G.A. Finch, opecity pe23s G Schya¥zonborger, oii;oit, Ppe353 and
35khe ! : ;
(2) Juignent, p.65. . _ e ) N R T N S e

(3) p¢6, abo Ve, " v

(l..) Cfs howavery, "Note on the Nyromberg Trinls", signed P.D., The Law
Quarterly Review, Vole62, July, 1946, ppe230 and 231, whore it is'
said that the provisions of Art.6(c) of tho Chartor v.hinh consider
orimes against humanity committed in connection with crimes against
peace or war orimes as crimes under international law are "the only
element of novelty in the law" (that is in the Charter)s Cfe also,
G. Schwarzenberger, opecit, pe35l et.saqs

(5) of. pe7, note 2, atovo.
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this type of orimes against ",lgmity.

Violations of human rights of Gaman o:lt:l.mna and 8-|;a.teleu _
peyrsons are mentioned in Count I 'of the Irﬂiotmt( ).'m oonnuo‘hton
with the measures taken by the Nazis in ‘order ﬁ.rst to seim i
totalitarian control of Germany and “then to oonaol:l.da.to thoir poaition
of powars N

Under the tnading' "The acquiri.ng of totalita.rl.a.n sontrol of
Germany: "Political", the following' is; stated.

" In order to accomplish their aims and’ purposan, the Na.a‘.t
conspirators prepared to seize control over Germany ‘to assure that
no effective resistance:-ageinst them could ‘arise’ wi.thin Germa.m
itself," 5

In thin oolmeoti.on, it is aa.'l.d that a fow weeks nfter Hﬂ&ler'
appointmnt as Raioh Chancellor tha clauses of thg Woinar Gomtituf.ion
g'tmrantaeing personal li.berty, freed.om of speech, of the Press, of
a.uooiati.on and a.asombly werd suspepded, that tho Naz:!.a ahortly e
aftorwards semmd. th.e pa.ssage by the Reichstag of a "La.w for the
Protection of the Peopla and the Reich" giving Hitler ard the members
of his ca.binet genary pomrs of lagislation -and that again a short .
time later all poli.ti.co.l pa.rties except the Nazi Party were prohibited,

The Indiohnant _goes.on to descri'be hcw the Nazis satabout the .-
"oonsolidation of .thai.r msiti.on of power within Germany, ‘the oxter=
mination of potentli;.l intema.l maista.nop and the plaoing of" the
German mtion on a military footi.ng « . This policy imluded the
mduotion of the Rai.ohata.g to a bod.y of Nazi nominees; the’ ourta.ilment
of the fmam of popula.r elections, the transformation of the statea,
provtnoaa apd mni.cipalitiea, wh:l.ohzl_had formerly e xeroised semi= -
autonomous pomré, into hm'dly more than administratiye organs of the '
ocentral pwﬁm'ﬁ;‘;‘th MQ of oi‘vil‘gox'\ranta; and the ressriction
of the iwmnqe of the judiciary, which was rondered su‘bdp_n'rﬁ;ﬁt-

T

(1) Inddotment, Gdunt I, Bactish IV (D) and (E), Procecdingsy pe

" fis
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alleged in the Indictment that "in order to “mako the Gorman peop1e :
amenable to theid wiil and to pmpm “them psyohologioally for war" 3
the Nazis reshaped the oauoatmnal aystem and pm{mnaﬂg the aducation

and training of the German youth, ‘that- they impoaed amqaowiaion of all .

cultural activities a.nd. oontmllod the d:lauomim.tion ‘of infomabioli ‘and’
the expression of opinion within Sormany as well as the. mmnt of

._; 4’8

intolligence bf-all. k:i.nds fmm and into, Gormmw

Under th.e ‘hoading "'L‘ho Acquiring of Totalita.ri.ah con‘brol in demmy: _

Econmn:lc", the Ihdiotmnt next describes how tho Nazis, a.f'tar thny had
gained politi.oal ‘povier "orga.nisod Go:;mamr s aconmy to givo of’foot to
thoir political “aims"; e.nd it proceecds tq ahow tow tha Nazis uscd. tho
poli.tica.‘l. and oconond.c oontml of" Goma.rv, which they had ga.:l.md. by
imumrable violations of individual and oiv:l.c rights. gutma.m:ood by, thq
Woeimar onsti.tution, for tha roalisation of' their aggmgaive planss
firin In the submission of the" I‘ndio'hnont, the maauma ad.opted. by ‘the.,
Na.z.is 1n i‘urtherancq of their intant:,ons to ‘acquiro totalitarian contml
-iof Gernw and then to consolidate their powér within tha.t oountry, aro
to be gonsidered as "stops doliberately taken' to carry out the common |
o plan" (S It followa that all violations of ‘civil and indivi.dual rights
..whioh enabled the Nazis to gain apd to ratain power:in Gema.mr,
:qovomd. by Artiole 6(a) of the Charters ' . . S
F It is now pmpoaed to examine the atfitude of the Tribunal tovards

tho ahova mentioned aul:missiona prasented by the Prosecut:l.on.

The Judghent b_ag:l.ns by raviwing the growth. of the Nazi. Party "to
a position of supreme power from which it oontrollad thﬂ destiny of the
vhole German people and paved the way f‘or the' hlloged_.‘ pomnd.saion of all
the crimes chargcd against the defendants, "(2) i

It examines the originmd aims of the iink Bikisky: W sn Aty e
Party programme, which was i:mclaimed in dem{;;ry 1920, and remained
unchanged untilthe dissolution of tt';e NSﬁAP in 191.:5,. fon'g’-;shadomd the

- — - -

(1) Judgment, pel43e
(2) Judgment, pe3e




=1l
atrocities against the Jows, the maaur;m }or large-scale rearmament,
the seizure of Aystria and Czachoslovakia, a.rd. the mr.(. ) ,
Gontinuing, the Jud gment :ppeak_t_l of the politfcal activities of
tho Party and of the loadors of th'e- NSDAP who, as early as thair first
olection ‘campaigns, hardly tmubled to oonooa.l thoir intention of
destroying tha democratio atmotum d the Weimar Republic anmd’'replacing

it by a totalitarinn régime "whioh would enablo them to oa.ﬂ'y- out .
(2)
"

"their avowed policiss, without oppoaiti.on. 2 ik DL e

 The first stops towards the mali.sation of this aim werd taken
within a fow weoks of Hitler's appointment as Roich' Chancellore . -In e
TP Judgnont draws attention to the Roichstag fire,
which was used by Hitlor and his Gé.bimt'a.ﬁ a pretaxt for passing a, .
dooreo suspending the _congtituﬁional guarantees of ‘freedom;  and points
O T T P L dooree, a substantial
numbeir of ‘mambers of the parliamentary oppo&ition was taken into
“pmteotiv_n custody", with th; final result that the Reichstag,.
intimidated by thaso”_-a.rﬂ similar measures, passed the so~oallaed "Enabling
Aot" which gave the Hitler Cabinet full legislative powsrs including
tho power to deviate from the Constitution.

In tho paragraphs which follow the Jﬁémnt describes frﬁ'_masuroa ./
which served the NSDAP for tin oonsolidation of thoir position of powar
within Gomarw.( k) In this oonneotion it moalla tho violations of civic
and individual rights which were set forth in the Irﬂiotmnto( 5) o Ty
judgment evidently considers those violations also as part of a poliocy
which ‘aimod at the elimination of all oppositich, the complate control

‘of Germany's political and economic life, the uniting of.tha people in

support of the Nazi Govelmmnt's policies in particular tha policy of

(1) Judgmont, peks

(2) Judgmént, p.5Se

(3) Judgmont, pé .

(4) Judgment, ppe7 ot seq.

(5) Section IV (D), (E), ofep.ll et seq., aboyes
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large-scale rearmaments, - the organisation of the nation's resources
8o as bost to aerva the purpoaoaofmrmﬂwhiol;{, in this way,
prepared for war, Yat, in thia part of the Judannnt it already
bacomas o]aar that tha Tr:l.hzflnl does not share the opinion of the
Prosecution, \mioh regardod any participaﬁon in these polto:l.al
the romlti.ns vi.ola.tions oi‘ oi.v:l.c and indiv:ldiml rights as oonstitutins
evidence of a pa.rtioipa.tion in a oonapiraoy dooiarod criminal under
Article 6(a) of the Oharteru e e

The history of tho Naai Party and tha'ééépa which 1t taok, first
to soize and. th.en to retain power i.n G'ema:w, are ro\d.amd by tha
Judgment l\em:l.y in order to show "the bankgmurﬂ ‘of ‘the aggrossive
war and war or.lmaa chargud in the Irdiotmn 4 (1)Whon this ha.l been.
done, and only than, the Judgmnt turna to "the question of the
existonoe of a common pla.n and the quaation of a.ggmaaiva WaXe (2)
It is only after it has ‘examinad 'I:ha activities of the Nazi Party in
Germany tha.t the Tribunal tu.ma to Goun'ta One and To of the Indistment
and to t he fa.ots whioh appaar miavant 1n comeoti.on vl'th thems "Tha
Tribunal now turna to ths considera.tlon of tha orimes agdinnt POa00e
Count One of tha Indiotmnt ohargea “the d.efendants vith oonsp:l.ﬂng
or having a oomon plan to oomit orims againat peaces Count Two
of the Indiotment chargos the dofendants vith comiltting speoifio
orimes againat pea.oe eses It w:l.ll "ba oonvcn:l.ont to consider the
question of th.e exiatonca of a common plan and the question of

(3)

The Judgnent gaea on to obaervo that in "Moin Kampf™", Hitler

aggressive war togethor ..."

had already sta.tod thn a:ima of h:.a foreign policy, which were later
to lead to war It next doals with the all-important meetings of 5th
November 1937, 23rd May 1939, 22nd August 1939 and 23rd November 1939,
where Hitler disclosed his concrete plan of aggression to his oonﬁdantaf.(!") .

(1) Judgment, pe3.
(2) Judgment, pel3s

(3) Judgment, ppel2 and 13
(4) Judgment, ppell = 17
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. The: Jdgmont. then discusses tho navaml aggmaaiw a.cta and
aggrossive’ wars ,undefrtaken bty the Nazia, the i.nmion of Anstr:l.a. being
the, first and tho var against the UsSAs ‘tho Laste' 1)

In gonoralterms tho Judgnent pmnaunma s.ts';pini.on on the con-

.,00pt uf the Prosadttion referred to abowo(z)in the seation daaling
-, With "fhe ‘Law a8 to tho Comton! Plan or anapiraay."b ) Bumria:l.ng
.. the argams ht* of the Pposacution, it dbnlma: "The Pmaemtion says in
affect, that any significant participition in the afgai._:-a of - tho
. Nazi, Party or Governmnt is evidence of. a 'pa;'-tioipati&:in a conspiraqy
that is in itself orimim:l.;"'(‘*) “and it continuesi "Conspirecy is not P
defined in tbn‘Clm;?'qr tut in the opinion c:;f the Tribunal ‘thu ?:wonspiraéy
mist_be cleakly outimbd' in its criminal purposes It muat not be too
far removod from tha timo of decision and of aotion- ‘l‘he planning to
or.i.m.nﬂ mest not rost mercly on tha dnala.ra.tions of a Pa.rty
progrerme  such.ns are found in tho 25 points’ of tha Nazi. Party axmumed
,in 1920, or the palitical affirmations e:cpreaaad_ in "Mein I_(mpf" in
later yearss - The Tribunal must éxamine wtmttﬁr a oonomté plan to wage
yar existed, and detormine the participants in that conarete plans (5)
- The Jydgment then obaams once more that the aa:l.zure ot‘lpo:mr
by tha Naz. Party and tha mbsequnnt extena:l.on af :l.ts power ovor all
spheres of Germahy's eoomnﬂ.c and sooia.l 1life must be remamhorod mn
the later plans for waging wars are exnmined (6) and 1t dnc.la.roa. "Thn.t
plang were made to wage wars as aa.rly Pa 5th Novembar, 1937(7) and

probably before Lhat, is appercnt,.. (8) In the opmion of tho Txd.hmal,

De—LED s e aliede wole e

(1) Jlﬁw&t: -?ﬁcl?-ﬁfo

(2): Page-13, atoves

(3) Judgnent, pel et seqy’

(). Judgmapt, peli3s st lar " : :
/0 (5) Judgment, pelide : ;
3 :‘(6) Ofs Judsnent. 2% and pe 15 above,

(7) The first of ihe meotings mentioned on p.1%above in v.h:.ch Hi,tlar
disclosed his conzieis plan of aggressiona '

& akad

(8) Judgn&" ] p,:FJ" .
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notion of tonspiraocy, as defined by the Jydgment, that he was not found
gailty on Count 1, Thus tho Judgment continues: "Before the date of
tho Austrian aggrossion Prick was ‘concernsd only with domostio
administration within tho Rcich..; ﬁanaoquont].y, the Tribunal takes
tho viow thz;t Frick was not a mombor of the common plan or conspiracy
%o wage 'aggrguiw war as dofined in this Juagmnt."(‘) 3

The Wnt arrivos at a similar conclusion vhon daalir'x's"w:l.th- 'l;l'aol
"Leadorsh:.p Corps" of tho Nazi Party, the Goatapo a.nd. &D., and the 8.8.
It v-‘a.a, 1.n ttn wor&a of': the Judgmnt, "the prina:y purposas of the.
Loadership L?or;fs from its boginningese to assist the Nazis in obtdining
and, iaftiar Janmary 30th; 1933; rotaintng oohtrol of tho German statd,"(2)
In its oxamination of, tho dotailed activities of th@.s-orsani'nti.orr,' tho
Juame'nt‘ 'atatm inter slis, that it was ono of the tasks of ho
Loadarahip Gorpa to ensure thb hignost poaaiblo pmportion of "Yes" 8
votes in the plobiso:l.toa, and that h:l.gh mnld.ng political leaders
vore engaged in oollabomt:l.on with tho Gestapo and S.Ds, . 4n tracking
down poli.t:l.cal opponents, many of whom wore a.rrested and deported to
concontration ca;lms.(j) Contiming, the Judgment declares: "Phese
steps whioh. relato mervly to tho consolidation of control of tho Nasi
Pardiyare iob oriminal wnder the vibw of ths oonspirady to:wage '
aggrassive war which has previously been set forth.“") This is one
of tho reasons vhy porsons who had coased to hold the ppaitiona
onumorated in the Judgmont prior to the 15t Soptombar, 1939, did pot
fall w.i.thin th.o group of mombors of tho Leadorship Corps, which has -

baen doolared orim:l.nal (5)

(1) Judgment, pe99. In viaw of Lis activities concerning the
annexation of Austria, tho Sulotonland, Memel, Danzig, the
Eastorn Territories, otc., Frick was found guilty on Count 2
(Crimes against Peaca.) :

(2) Judgment, p.GB._
(3) Judgment, p.68.
(4) Judgmont, p.68.

(5) Judgrent, p.71.




20w

The view adoptod in regard to tho Leadership Corps applies,
mutatis mutandis, in tho cases of the Gestapo and S,D, and tho §,8,
The participation of those organisations in the so-called consolidation
of tho Nazi Party's poai"t:ion in Gormany is, in the oninion of the .
Tribunal, not less important than that of the Inadarahiia Corpss I,
this case, again, persons who resigned their rolevant functions before
tho 1st Soptembor 1939, did not fall within tho groups declared

oriminal, for the same reasons as woro set out in the case of the

1
Leadership Oo:-pa.( )

A view deviating from the opinion of tho Judghent, disoussed in

HtM'p’reood:l.i'ﬁ -ﬁa.:"a.graphs, appears to be reprosentod in the "Dissonting
0pini.on" of' thﬂ Soviot mmbor of the Intarna.tional Military Tribunal
Major-General Ju,riapruionoo I.T.Ni}d.tchanho. Dealing with "The .
Unfounded. Aoquittal of Defordant von PAPEN"(2) the learned judge begins
with amriaing thﬂ facts which, 4n his opinionm, “show von Papen'a

-’msponsibility. He pointa out, inter alia, that Papan revoked Bmoning'

.order dissolving the S.8, and S.A., "thus allowing the Nazia to maliso
their pmgram of mass tarmr;“ that "by the ‘application of bmtc
force (he) ddd away with the Social-Demooyatic Governmdiit of Braun and

'Severing"; he “participated in the purge jof .the Stato maoh:l.nery of all
paraonna'l he mnaidomd unreliablo from the Nazi paint. of viw; on thn
21st March 1933, ha si.gmd a dnome . ¢roating special polifioal tr:l.hmala"
ho also s:l.gnsd "nn ordcr grn.nting amnesty to . oriminals “osa ar.lms voro
committod i tho course of the "national revolistion"s - ' iy s

Fyom theaa and other facts the loarned judge oonuludca that "vonl ;
Papen sotively alded thc Nazis in their seizwe of povear"- and "usod "
both his efforts and hia connaotmns to solidify and stmngthan tho

Hitlerian terroristic régime in Gomangeees? v bis boAEE LT

As von Po.pon was only oha.r'god under Counts'1 and 2, '].1; ia obvioua

that ho ‘was wnsidemd aa having partioipated in tho" conapira.oy to
. 5 4 R

commit arims a.grd..mt poaoe. o

(M) wgmnt, Ppe75 and 79 -,
(2) Judgment, ppel37-8,

P
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The opinion of the Soviet member of the International Militaxy
Tritunal that the responsibllity for violations of civic and individual
rights.of German oitizens, which occurred in the period of consolidation
of tho Party's position in Germany, i8 to be treated as partioipation in
& conspiracy within the moaning of Articlo 6(a) of the Charter, can'also
bo deduced from Saction V, "Incorrect Judgment With Roga.td to thoe
Roioch Cabinet" (1)of the"Dj_saanting Opinion « Aftor 1t has. hoen
stated that the Raoich Cabinet was "the dimoting organ of tho Sta.to
with a direct and activa r6le in the working out of the oriminal
oenterprisecs", tb.a 1ogisla‘l::l.w activitics of thﬂ Cabinet which \r.tolatod
civic and indivi.dual rights guamntoad. by tho Weimar Constitution aro :
rovieweds The follow.i.ng onactmnta and moasures are mntiomd. inter
alia the daoreos ordering the oonfisoahon of‘ the property of all' _
comuniatio and uocia.l-domooratic organisations, respectively; the
law cf tha “Reoonstmct:.on of the Rei.ch" vhoraby democratic aleotionﬂ
were aboliahed for btoth central and: local reprosentative bod:l.aa, the
proviously mentioned Law of 7th April 1933, and others momby_politio.-‘
ally ur;z;eliablo porsons wore removed from Gévorr&mnt sorvice; the
destruction of tho froe trade unionsj tho creation of th Gostapo and
concentration camps; the Nurém‘burg laws against the Jows, ctce ;

It is in view of those activ:i.tiea, that, in the opiﬁion of the
Soviet membor of thn In..a"nat:l.onnl Militaxy Tri'bmml the Reich Cabinet

ought to be deolamd a crimino.‘l. org'mi.sa.ti.ono

Howevor, the "Dissonting Opinion" deals - apart from the caso of

HESS vhere the death penalty is considered more appropriate than the
sontence passed - exclusively with accused persons vho were acquittads
No dissenting opinion is oxpressed, for instance, on tho verdict
whereby FRICK was found not guilty on Count 1, nor on the findings
vhich excluded members of some organisations who had resignod thoir
functions prior to the 1lst Soﬁtc:mber 1939, from the groups leclared c
criminale The verdict concurning FRICK and the findings with rogard

— » e e - -

(1) Judgmont, pell2 et seqs
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to mombers d‘ wrta.in or ,51n:i.sat'iona follow, 2.8;has bauii.shown abmf )

from ‘tho op:l.nion of t:h.u Tribtmal that the partigipation in: the previoully
montiShed maasmras durm the "saizurg of power": and “"consolidation" *

s e (e

cannot’ bo q_ualifiad as pn.rt:.c:.pat:.on in a.conspiracy as- dofinod. by the

Tribunale s i g e

5. Violations of Human Rights 6f‘Garman Citizons and
Stateloss Porsons reforred to in Gount k. of tha. - -
Indictmen § ! Orimos ageinst HUMANLtY).

Count 4 of the Endictment, (2) compr*'aea or:i.ma against MﬁMty

committed within snd outside of Gelwany, comultted befo“o a.tﬂ during 5
.the var, . a.wi orimas: dirdcted agalnst co-—nationaia and al:l.ons. .

As this part of 'tha report is bonderied’ oxoluai‘ oly vita crima e
against humanity qommidited against G8rma cz.!:i.zens (a.nd Sta.toloas :
persons), 4b i firskof-all proposed tb oxbract thoso offcmca froxn
the material gontained im Lhd" Tnd':.c‘tmntg &n ‘.‘ (e

The md;;o‘nmt distirgiiskos betviean "mmier.‘ axtax 1n1na.tion,
enslavemant, deportaticoh, and other ‘inhimane acts uonmitted a.ga.:l.nat -
civilian pomulations Before and' during the war" 3) on tha o:o harﬂ,
and "persccutions om polibfanl; fracial, ‘or’ rol:u.g:.ous grmnds in

execution of andii cornoction vith the comfnm"“{:ian Aa) mnntionea. in

iy . 5 l_. -.'

Count 1,(5), on tho other hands  The Imllo..mont dous not, m'?:,"'ar,
contend that only the socond typo of Grimes” a.{'.:unat h:.xm:uuty (901800\-1-
tions, etc), is .conneated vith' 'a common plan, v 14 m.kes tho somo ol
contantion vith regard to the first type (\{urdqr, o.-rtc:m.na.tmn, otc)§6)
Neither does,the Indictment cdniand that ¢nly crima a.ga.:l.nst lmmani.ty

of the first type vure comhiffed baford and d.w:.nrr the w ar, for- it

et g o s Tt 4 gl 4“--- - ok

(1) pe 18 ot seqs
(2) Indictmenty Section Xe
(3) Indictment, Section X(A).

(4) The common plan to vhich refercics is made comprises not only
© imos agairst psaoce, Wut also war crimes and crimes against
humanitys. Cls Jidgmont, pell. and Pars of tha Report, p.

(5) Indicimen%, Sec'ion X(D},
(6) "This plan involved eeo manl.r and persecuticn of all who were,

or viho were suepcstod of boing, opposed tu the commor plan
alleged in Count 1" (Indictmoent, Section X - Introductions)
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samo applies to the restriotion of the Indopendence of the judiciary,
the removal of Jews from the Bench for political or racial roasons,

‘and tho discharge of civil sorvants of "non-Aryan descent, and of
thoso’ whose politioal viowa did not’ comply with the requirements of

the xdgma B:I.milurly, in the opinion of tha Proaemtion,

: -pa.rticipa.tion in the destrudtion of thﬂ fmo tmd.e unions in Gcmqrw.
the, attempt of thn Nutfoh&l-ﬂécialiat xﬂg:l.m 'l’-o subvert the Ainfluence
of. the U-mmhna over tho padpla,and, in pa.rt:.cular, over tho; youth
of Germany, the oduoational fnaaaums of the r&gim and its oontml over

' /“tho dissemination of mfoxmt‘ion ,and tha -oxprosaion of opiniqn vi‘l:hin

iy Geymany, . oonstitutas participation in a ccrmon plan to comdt yar
crimes, as sot oub in Udtnt Onge - T s
 These and similar violations of civic and individual rights of

L

Gexman cztizons remaing,” mmvpr, outaido tha field: covered - by Count
( ) . Tho or:ms a.guinat humanity (cpmittad. a,gainst GeYman citizens)
‘"~ hich are, Oontai:nod in the Indictment, _are violationa of the mtogr:l.ty
of lifg and. body, 4 violat:l.ons of tha ri@'tt to*life and
‘of the right to porsonn.l liberty, qmd ‘-'o a minor extent. - violations
of property x'lghts. They were d.:.reoted aga.ina'l: nembers of political
"% and re}igious groups, who wore doomod o be opporents of the National

Sooi;qlist_ régimc, and, above all, against the Jws,

. Tho field of violations of .hunan rights of' Goithan oitizons coverod

by Count 1 is widor than that of the violations of ‘this kind covored

by Count 4e And, morcovor, tm'violnﬁions in Count 1, so far as thoy

concarn Gemtm citizons, include those in Gount ki - Tho violations of
' huna.n rlghta of Garman citizons, which a.ppoa.r in’ Count 4, arc, in other

* . vwords, pa.rt of tho violations included in Count One,
. Tha Indictmont oites both a.cts of’ inhumnity and perseout:.on on

politioa.l, raoia.l or roligious gmmﬂs, vhich wum.ccmn:l.tted prior to

(1) 4s vasis for oompu-i.ng the -contents of Count 1 and Count L4, use .
+has been made of the Indictment and Judgment._ After examination /
of the' transcripts, some quali.tica.ti.ona may become necassarye
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The connection with (either) crimes against poace (or war crimds)
* required by Article 6(c) of the churtar(1) is established in’'the
dolndon of She Tuilatkents. by tho policy 4n' vhich tho orines against
h.una.nity.originated. .Tho Indictment emphasisos mﬁoatedly that thoy
were perQemtion, ropression and extormination of all civilians vho
‘vare considered by the Nazi régimo as hostile to the common plan or
donbtdreay desoribal on Oaunt Ta fz) ol I Y
To discover the opinion of the Tribunal, it is proposed firet o

axamine the section of tho Judgmant dealing with war crimes and orimoa
agninst hmngnity in gemral-(” :

Hore, we find that tho soction "Murder and Ill-trecatmont of
Civilian Population"( &) is concerned axclusivaly with war orimos and
orimcs against humanity committed during the war, It dwells ag§ somec
length on the brutal supprossion of all opposition to the Germn

occupa.tion authorities, but it roefrains from examiring the persacution

of opponents of the Nazi Government in Germany, as mentioned in the

Indiotment,

This sootion of the Judgmont alludes moreover to tb,eb rmoasures’
takon against Jews (during the war); and more -,espeoially‘to those -
diroctod against the Jows in occupiod territorios. It does not,
howavor, attompt o distinguish betweon Jews of Allded nationalitios .
and German Jewse

The fate of the German Jews before and during the wab is roviewad
in dotail in the section "Persacution of tho ‘Zl’.:r.-.'s"'?(5 ) This section
rocounts the discriminatory laws, enacted after the seizure of povor, 3
which limited tho offiices and pi:ofessions permitted to.Jows_; and the

restrictions which were placed on their family lifc and thoir rights

(1) Cf. ps10 above, and part:  of the Report, p.
(2) ©Of. ps above, particylarly foot-note Noe
(3) Judgment, ppeil=lbe

(4) Judgmant, pe 1.8,. et soq.

(5) Judgment, pe60 ct scqe
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of bitimmhip£1)

It is obsomd. that, by the’ au‘bumn of 1958, the Nazi poliocy
towards the Jowa ha.d reached thé Bta,go v.hare it .was direoted towards
the ocmploto exoluaion of Jaws from Goman lifas. - Amony the measures

; J.natanood aa 'belonging Yo this poriod wam: the organised Pogroms,
‘tho colleot:lw ﬁ.no- of - ;ma billion mu.rka imposed. on the Jews; the
-80lzure of Jowiah ostutu:s, the regulations matr:l,qting the movement

- :of Jaws to oertain specific ddstricts w.lthin oqrta,:ln hours; the
..'eraation of Ghettos, otcs =. Tho Judgmnt than turng to thé exter-

. -mination oi‘ th.e Je\"s during the war, The oi‘famea dasonbod. here

. oocurred mostly :’m tha occupied 'l:orntor.i.ea. Their ‘vicetins were

A

. millions of Jows, madnly of Polish and Ruaaia.n ordgine . ‘I’ 1;,’

... however,’ o].ear fmm the toxt that ‘the Jowa of o oountry were Bpmd.

‘Aftor dealing in. general terms w:l.th war orimes. and orimes
against luma.nity, the Jydgnent- disousses "The ‘Law Relating" %o 'ﬁ'tu'
Orimés and Ori.ups against meity"( 2) and states with" mspéct to the
arimes a.gainat humanity. of mtamat hore: "... There ‘is 1o dm'bt mt-
evar that pol:l.tioal opponents wam lmu'dered in Germany 'befom tho m
and that marw of thomvera kept in conoentmtion camps- inr oi.rotm— :
stances of gma.t hormr and. omelty. 3 Tha polioy of: termr wa.s
oarta:l.n.'l.y aa.rried out.on a vast Bca.'le o.nd, in. many ou.sea, waa
orge..niaed and systematic, The polioy of perseoution, mpress:].on and’
nl.mder oct‘ civilians i.n Gemany before the war of 1959. who' mm 1ikaly
to be hosti.lc 'I:o the Govarmnont '.ma most - ruthlessly ca.rr;l.ad out,

The parsemtion of Jevs duri,ng tho sam pariod is aatablishod bayond

A

(1) Ttﬁ Violations mformd i:o in thiﬂ passago :I.nterfom# partly vith

; fundamontel rights and. rmodam “which are not involvud in tho
orimos againgt humanity mentionod in the Indiotmopte (of. -

23 ot saqe abow). s . Howaver, in viow of the nogative
mitude of the Tribunal towards the question of' crimes against’
tumanity committed before. tho var, little praoti.oal :Importamo
atta.ohoa to th:l.a dif“emnoe. y

(2) Jud\gnont, pe60 at 80qe
(3) Judgment, .pe65.
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It remains to be examined in what manner the law established by
the Tribunal has.been applied in the sections of the Judgment dealing
with the asccused individually, '
~ The Tribunal declined to make a general declaration "with regard
to orimes against humanity committed before the war", It will ha.v,q,._‘
to be seen whother, at leoast in specific cases, inhuman aots Iqomn:l.ttclsd.
aga.inat German citizens bufore tho war were considered as orimas' |
again&t ‘bumanity within tho medning of Article 6 (o) of the Oha.rter.
Finally, as in the ‘opinion of ths Trlbunal, all inhumane acts

.. oltod inthc Indictment and committed duiing tho war constitute war
, orima or crimes against humanity vithin thﬂ msaning of tho Charter,

it. will probably:be possible’ to’ -aiscover among the offonooa for vhich

, the. a.cmsod have been held- responsible orifes a.gamat hmnanity

committed against German: citizdns or Statalass paraons during tho war.
Tho two aoctions of the genexai part of the Judgmont whlch deal,

‘ j.ntor a.lg_g...;;;lj;h crimes ‘ageinst. mundanity comit%.ad. ‘a.ga.inst German
. citizons and Stateleas persons, have alrdady baan'roﬁé\;:ad.(ﬂ

~ Opfencos of thig, type falling witnin thepz\u-wa.r pefiod arg,

_also, tho subjoct of tho parts of tho Julgiet' coicérhing Gooring,

) B ) '
'..r. Gl e ta Pdbi'e s

Frick, Streicher and Funke _
Of Goering it is su,id-( ) "Goering poraocuted ‘the' J‘ewa,

partimla.rly after the November 1938 nots, and not only in Germany

and for confiscating their proportye..."

w’mm he raised the billion Mark fund as atated clsm'hom...“(3 )

~ Concerning Erick, the Judgmend states: "Always rabidly anti-

.Semitic, Frick drafted, signcd anl’administered many laws designed to

eliminate Jews from German life -and gcorony. His work formed the
basis of the Nurapberg deqrdus, anl he' was asdtivé in e'ni"oroing them:
Rasponsiblo for prohibiting Jewa from following various professions

(&)

(1) ppe & et sad; aboves’

(2) Those and tha..following qudations are taken from the aeotwna of
“ the relevant parts of the Judgment ontitled "War Gli:nes and
Crimes a.ba.maﬁ iunmanity"s. -

(3‘)' : Judgment, pe 85.

A

() - Ju{i@ant, p-‘j9-
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¥ Tho. police officially fell under the jurisdiction of tho Raich

Minister of the Interior, tut Friok actually oxcrcised little contrel

over Himmler and police matterss However, he signod thc law
appointing Himnlor Chief of‘ the German Police, as weéll ‘as the. d.gqrioa

establishing and mgulat:l.ng the execution of ordors for protogtive”
oustody. - From ths mamr oomplainta he reccived and from the tqsti-

mony of witnesses the Tribtm:ﬂ oonolu&ea that he knew of: a.t;ocit:l.oa
commitod. i_n those OmpB.“( ) s K 8 IO B B

" g

‘"

And in regand to Stroichert "For his twonty-Pie- yoars of spoaking,

writing and. preashing ha.tredl.‘ofltvm Jows, Stréicher vas widely known

as "Jow-baitor No.1". In his s.plaochea .z;x:nd"'a;rt?.olos;- woak ai"tor waak,

month after month, he infected tha 'G;:rmhh:'ﬁiirﬂ':with the virus of anti-

Semitism and incited thﬁ Go.nna.n '[.:-aop]l.e-‘ ‘to active perseoutions. Each

issue: of the "Stilrmer" v.hich reaohad a circulation of 600,00 -in. 1935, :

wag filled with such a.rticlaa, oftan lewd’ a.tﬂ disgustinge. . i
"Streicher had charge _of‘ the Jewish boycott of lst April 1933

He advocated the Nuroniaerg. ;lal.cre;os of 1935, He was raspom}blo for o

the demolition, on 10th -’Luguat 1938, of the Synagogue in: Mwan'bex:.g, ;__.I:.

and on 10th November 1938 he spoke mblic:.ty'in'suwort of the Jewish

Pogrom which was taking placo at that times’

LY

"But it was ot only in Germany that this tlefondant advogated his

dootrinos. As early as 1938 ho began to call for the annihilation
of the Jowish raco... Typical of his teaching was a loading article in
September 1938, which termod fhc Jew a germ and a pest, not.a human
being, but "a parasito, en-onw ees Who must bo destroyed wwa'
"Other articlos urged that only vhen wor}d Jowry had boon: .

anhihilated would the Jewish problom have been solvel, and prodicted

that fifty years honco the Jowish graves "will proclaim that this
poople of murderers and ériminal s h.as,. after a.'.l.i, met its dg¢sarved .

fatee.s" A leading article of "Def Stﬂ:ﬁ’or" in May, 1939, shows

e

(1) Judgment, pp.99-100, ¥ _ i
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oloarl.y h:La aimt "X ;m.n:l.t:lw expoditibn must oomo a,gainat tho Jowa
in Russifees The Jaws in Rusaia mat Do killod see" .
"As the war in the early ata,gea proved. ,succeaahﬂ. in a.cquiriqg
i< il

more a.nd more territory for the Roich, *'St;reioher even intonsifiod h,’La

offorts to incite the Gomans against the Jows._ “fn thiTrgonnd are

.26 a.rt:l.olea from "Der St{lmm-" pu‘blﬁh.ed hetwuen Augu.ut 1941 and

Sontamber 19!;1;, 12 by Stmioh.ur'a own hand, which domandod ann.thila.tion

Lt o

and axtcrmi.nation in umquivooal tdms...

"With knoite ga of the oxtammatipn of thn Jews tn. the oocupiad

‘Eastern terdtordes, th:.a deforﬂant oontinued to wr:l.te and publish

‘_his pmpa.ga.rda of dnath...

"Streidher s incitement to mrdor and axtomina.tion at tho time

.’ When Jews in the East. were boing killed undor tho most horrible

; oond.itiona c'.l.ea.rly oonstitutoa pcraaeution on pol:l.tioai.l and raoi.a.l

gmunds in‘connection v.ith war or:lma as t'lofmod by the Chartcr, and

(1) e

conati.tutes a a'hu a.gainat mmanity 2 %
Of Funk it is said: "In his oapacity as Unlor—Sdcmta.ry in the

~ Ministry of Pmpaggnaa and Vico-Chairman of thﬂ Rc ich Chambor of

Culture, Funk had, pa.rt'icipa.tad’".in the oarly Nazi programme, of cconomic
&iscrithimti_.on. against the Jewse On 12th Nowmboi' 1938, af‘t.er tho
1 ; e

. Pogrom of November, .;. ho attended a meeting held under the Chairmane

ship of Goering to discuss the solution of the Jewish problom, and

proposed a decroe pmviding for. the ba."ning‘df Jows from all business

activit:l.es whi,ch Goonng issuod tho samo d.ay under tho authority of

_‘I:Ip"Fwn-Yaar Plan. Funk has testificd th «t ha was. shocked at the

outbreak of 10th. Noy_e_};nbé?, but on 15th November hé made a speoch
dgscribing these cutbroaks .a.u; a "violent oxplosien’of the disgust

of the German people"; and saying that the olhﬂi}nz}iion of the Jows

from aconomic 1ife followed logically their climination from

political lifa, o(2)

(1) J dgment, ppe.101-102,

(2) Judgment, p.103.




'Allied mtionnla during the war, = Consoquontly, it cannof bo

u’ 2-

Goering, Frick, Stroicher and Funk wore found guflty on Count U
qﬂ._ma against humanity committod against German citizons (and Stateloss

porsons) before the war constitute, howover, only part of thoir
ofrencoa, whioh include orimes against humanity committed agninst

demonatmtod with certainty in these cases that' thoir crimos against
ll.mhni.lty, conmd. ttod a.gaindg German qitizons ‘before tht war, wero
relevant for the verdict on Qount 4. Tpe 'last' paragraph of tho
aeot:l.on quoted abovos ) where the Judgnment deals with Strcichor, pointa
rather in the opposite direction,

~ More enlightenment can be derived from the parts of tha Judgment

which concern the accused organisationss In the part'mferring to

the Leadership Corps, under tho héaling "Aims and Activities," the
pra-war activities of the or;;anisation'm-'néviémd,(z) and it is
mnti‘omd that members of the- Lgadership Corps collaborated vith tha.
Gestapo and S.D. in searching for political’ opponents and contributod
to their arrest and detention in concontration cempse Under the
heading "Criminal sctivity" the.]’udgguent'says:" "Thosa at}apa v.hi.‘ch"'r'éiato
merely to the consolidation of control of the Nazi Party aré not
orinﬁ.nai. u:ﬂe;j_the view of the conspiracy to wage' aguressive wa.r,'(s)‘
Iv.i.hioh ha.s previoualy been set forth"s Porsons'who hava b;oa:i.gmd I
thoir mbership prior to 1st September, 1939, fall thérefore outsitle

the group daolared crimin&l.("')
In the case of the Gestapo and S,D.,. under the heading "de.minal

Aotivity“ it is said! "Originally one of the primary functions of tha
Gestapo was the prevention of any political opposition to the Nazi
rdgime, which it performed with the assistance of the S,D,  The

(1) Page 31 above. - : '
(2) Cf. pe 19

(3) No reference is made in the Judgment to crimes ‘against hmnn.nity
committed by members of this organisation before the war and to
the opinion of the Tribunal with regard to such ofi‘oncoa. (of
Pe at seq. abova,, F ‘

(4) Judgment, pe.71.
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prinoipal weapon used in porfoming this function was the oonoontmtion
camp. Te Geataqgo ses Was responsible for thd-dotenticn of pol:l.t:loal
priaomrs in thoae campse | Goatapo of‘ficiaﬁd‘ were uaua.'l.ly rosponaibla
for the }ntermgation q:‘,‘ politioal prisondz# ‘ni "tﬁo campa.

"The Goatapo and, the s_n. also dealt wtta charges ‘of ‘troason and
with questiona mlating to the Pmsn. the Churohes a.na thﬂ Jowa.  As
the Nasi 'program of anti.-smnitic persaoution increaaed. in intansity
the role playad by thoaa groups became inomasingly mportant. In
the early moming of 10th Nowmber 1938, Heydrtqh sont a telegram to ;
all of'fices of the Gestapo anc'l S.D. _ ti,ng instmctiuns for the g
organiaa.tfwn of th.e Pogroms of that data, and inatmctin.g th.em to
arrest as ma.mf Jews as the pmon qould hold. “aspacia.’.lly rich onas"
ese By Novam'ber llth, 1938 20,000 Jtms ha.d ‘bean a.rmatoi and many
were sent to. concontra.ti.on camps....(“) |

In a su‘baequont passage, the Judgment d.ea.ls vith orimes againat
humanity ocmnitted in the.ocaupied. tarritories Guring the ware It
then arrives at the following "Oorclusion": "The Gostapo ‘and S,D.
were used for vpurposcs which \'fgm.‘c;:l,minal under the Charter inﬁbivi'l..'né '
thepersecution and. oxtemination of thé' Jews, brutalities and k:l.ll:l.ng.s;‘:
in ooncentratlon caups, exoesses in the administration of occupied.
territories .. (2 )A group of membors of the Gestapo and S,D. more
closely d;ﬁnet_i in the Judgment was declared criminal: "Tho basis for
this finding ia the participation of the organisation in war crimes
and crimes againsk.humanity--connected With the war,"(3) "iiem,"too, /
persons who had cedsed to be members prior to lst Septembar 1939, are
excluded from the crimina.l gmu'po

In the case of thc‘S. S., the ‘pio.ture'is siniila.:: to that in the
case of the Geata.pc: a.n_d'. S.D. -Hon;, too," under the heading
"Criminal Activity", the Judgment specks of offences against German

(1) Judgment, pe73e
(2) Judgment, pe75.
(3) Judgment, p.75.

f
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A "tl:itiz'éna committed bofore tha ware To mnti.on one aexample only:

™ ¥vom 1934 onvards the S,8, vas responsible for tho guarding and
adminiatration of concentration campa. The evidence leaves no doubt
that tho ‘consistontly brutal troatmnt of the i.tmtoa was aarriod ‘out
g S AT the genoral poli.cy of tha S.S., vhich was that tho.

: imatoa were ra.ci.a.l inferiors to ba tnated. only wi.th contompt”s (1)
L J\-lao in the caag of the S.8. (as in the caso of tho Loadarahip
Gorps a.nd the Gestapo and S.D; ) persons ‘who ‘belongod to tho orga.ni.sa.-
ti.on only before the, war,. ieGe” durin.g a poriod in wh:i.ch nothing . but-
crimos against humanity committed against German citizona and State-

less persons (bef'om thq war), can be ch.a.rged aga.inat the organisa~

tion(z) are excluded from the gwup daclared oriminaly * They are tho'

porsons wvho left the organisation prior to 1ha lst Soptombor 1939,.
'l:hnt is, before the organisation te'came msponai'ble for war crimos
and or.tmes against. humanity other than tha ty'pa mntionod aboifo. ;
The samo principles were a.pplied in th.e case of thu S.A.. Of tho
S. A the J wdgrent says: "The 8, A Was also usod to diasomimto Nazi
idoolom' and propaganda.and placed pa.r‘bimlar emphnsis on anti~-
aemitic pmpa.ganda. | ' Lot pe.
"After the Nazi advent to power and pnrticularly a.ftor tha
eleotwns of‘ 5ta Manoh, 1933, the 8. A plnyad an impor‘l:ant rbl_o in
eatabliahi.ng; a Nazi reign of terror ovar Gemnr\y. The S.As was |
involved in outbma.l:ca 'of wviolence ag:u.nat thﬂ Jows .d.nrl was usad to
arrest politicul opponents and 40 guard ooncuntmtion campa, wh,em v

they aub,jacted their prisoners to brutal miatmatment.

(1) Judgmnt, Pe77. .

(2) The part played by thesc organi.satn.ona (in particulpr by tho
Gestapo and S,D,) in the atrocities committed in Austria and.
Gzachoslovakia before the lst September 1939, raiscs legal

problems which have not been touched upon in this sgetionof-' -

tho report (cf. however, part P . But nothing to be

said in this connection affacts the argument put forward im ‘- :

the text above.

€

L










37w
Europe to a lifetime of slavary," 'Fui'ther, thore is evidence that
in August 1944, tho Londership Corps had knowledga of tho daportation
of 430,000 Jews from Hungary, ik,
. As to the Gestapo and 8,D., tho Judgmont says: "On the 24th

Jamary, 1939, Heydrich, Chief of tho Sscurity Police and S.D., was
oharged with furthoring the am:l.gration; ;vacua.tion: of Jews from 3
Gormany, and. on 3lst July 1941, vith bringing about a complote Bol‘.l;t.j:op
of tho Jewish problem in German dominatod Buropo, A4 special aao_t‘i.on
of the Gestapo office of the RSHA undor Standartenftihrer Eiolunﬁnn was
80t up with responsibility for Jewish matters ... Local offioe; ;)f the
Gostapo.were used first to suporvise the omigration of Jows and later
to deport them to the East, both from Germany and from the torritorios
occupiad during the war, (1) _ The"Jwigneni; continues wath tho '

notorious history of the Einsatzgruppon and the wholosale slaughter

(2)._.'_ '

of. Jowse , .
" Desoribing the oriminal activities of the S.8,, the Julgnent

says! . .. - '
" ‘Through its control of the ‘organisation of thﬂ polioa, :
particularly the Security Police and S.D., the 8.8, was involved in

all the crimes which have boen outlined in ?hs saction of this
Judgment dealing with the Gestapo and 8,D, "(3) . , -

Montion has already baen made ‘of the responsibility of the S.S, as
establishod by the Tribunal, fqr the guarding and administration of"
oonoent;'a.tion co.mps.(‘*)

In rega.bi to the irdividual defendants acoﬁaed, the Jydgment
states, inter alia, that Goering war "the creater of tho oppreasive -

programme against the Jows ... at home and a.broa.d;"(s) and that

Kaltenbrunner, as chief of the RSHA since 1943 was .responsible for

(1) Judgment, pp,73-74.
(2) Judgnent, pe7ke
(3) Juagnent, pe77.
(4) ©f, pe33-3Le

(5) Judgment, p.86.
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" tha ‘offenoes which have been discussed in connootion with tho
Gestapo and S,D, (1) :

“According to thp Judgment, Rosc.nborg is held roaponaibla for tho
gonfiscation of Jewiah proporty. As Hmiater for OQoupi.ed. Eaatcrn
Territories (from 1941 onwarda) "hc h:lped. to fonmla.te the po‘l:l.o.tea
of ees Gxtermination of Jowa S and sot up tho administration whi.ch
cabrried tham out "...' "his dimotivas providad for tha seg.rogation of
Jews ultlma.tely in Gh.ettos, his Bubordinates enga.god in maaa killing
‘of Jewa.u" In Deoember 1941, "Rosonberg mﬂa the suggostion to
“Hitler ‘that in a case of shooting 100 hoatagos Jews only be uaed."(é)

In the opmion of tha Tribuna.l, Fmr;k, too, in his capa.ci.’gy of
Governor Genero.l of the Occupiod Poliah Terxd.tory, i.a to be held »
mspomibla for the persacution of the Jews in the Gomra.l' Govermnf;nt.
"The area ori.gina.lly contained fmm 2,500,000 to 5,500,000 Jaws. They
wem foroad in Ghottos, subjeoted to discrimma.tory laws, dnprivad of'
the food necessary to a.void starvatzon and, ﬁ.nally, syatomt:l.cally and
brutally exteminated..n By. 25th Ja.m&r}': 194#, Fr!mk Oatimﬂtetl that
thoro were only 100,000 Q‘awa lefts" (5) A e

~ The crimes against humanity, against German oitizens and -

Stateless persons,; both before and during the wir, for which:Fpick, -
Stroicheg and Funk were held responsible have beon mentioned: aboves

Schierach, as, the Tribunal established, was implicated in the
persecution of the _Jews.(‘i)_- X T e i3t SRt 1

The examples of crimes against humanity committed against.German
citizens and Stateless persons dt:wipg-tlfm var, which are instanced in
the Jydgment, were, speaking .gﬁnorully, .direetod-against Jews-regard«-

less of their nationality. The Judgment indibtatés,’in 8né 'or two

(9 o o

passages, that there were German Jows amongst the Victims;

rule, no attention is paid to the nationality of Jewish ?ictiiné.

(1) Judgment, ppe93 and 94 (cf. pp 32 and 33 above.)
(2) Judgment, ppe95 and 96. -
(3) Judgment, pe97e

(4) Jydgment, pellle

(5) cf. for example, Judgment, Pe7k4 and Pe 37 aboves




.......

; 'that those deorges aJ.ao affootod Geman nmomll both befom and |,
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Crimos against humanity, committed against Gorman citizons other

“than Jews, during the war, are only sparingly mentioned in the
'J'udgmnt. All that can be iiaoovomd, indeed, apart from the facts

stated in the general pa.rt of tho Judgwnt and recorded ahm,(i)

are one or two remarks in the section concerning Fricke, There, 4t

is aaid, that Frick signed the decreas cstablishing: Gastapo Juris«
L dioﬂi.on over concantration camps, including the oxamtion of orders

for protectiva custod.y.( ) Tho Judgmont points out in aovoral passagos

.'-'-r
-

ﬂur:lng the war. ¢ sxy?le
No defarﬂant was t‘ound guzlty on Count 4 (Oriltna against

- Humanity) merely in view of orimes against rnmn:[ty oemnittod againat :
Gormon oitizens and Stateless persons during the wars ‘I‘ho gomral

opinion as to those of‘foncos held by the Tnbuna.ltj) howe\rur, leaves

no doubt that ‘they wore oonaidored as falling within th.o Ju.ri.ad:l.otion

‘of the Tribunel .and vere tho refore te.lcan into aaamnt.

- 6 Sumiary and Conclusions,

- The' conclusions reached so far may be mmnariﬂodzers followss

1. The International Military Tribunal is, :i.n subabanoo as
well as in name, an lnternatio nal tribunal,

It has been suggosted in certain quarters ﬁhat Iit was tha
LHANLEER o 1He: partien o the Eqraemant of Bth Augush- 1945 who,
debellatio had becoms ‘the joint sovereigns of Germamr, to establish
in substance, joint milité.kjr tribuntls under mnicipal law,
rather than a truly intemational tribunal, - On the oth.er hand,
it must be po:.ntad out that the Tribunal. originated like any other
international court or tribunal, in an intemational treaty and that

it was not the Control Council for Germany but the Governments of tho

(1) Cf. Pe O_t 804, al:mre.

" (2) Judgment, pp.99-100.

(3) Judgnent, pe65 (of. ppe28-29 above).
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is broad enough to cover the jurisdiction over violations of human
rights of German citizens and Stateless persons, which tho Tribunal - :
aamd.“) :

(c) A third source of the jurisdiction of tho Tribunal is
suggosted by the Preambla to the Agrecment of8th august 1945; it says
that the "signatories" when concluding the Agreement, m.re "aoting din :
tho interests of all the United Nations"; and ‘Article 5 of tho
Agreamont declarcs that ‘"any Government of tho United Nations may
adhore to this Agréemsiit’s ' Legal vritérs have poirted out that
also Apte 5 of the Moscow Declaration and Arte. 2(6) of tho.Charter of
the United Nations sup ort, to some oxtent, the idoa that the Four
Powers, actihg in tha interost of ‘the United Mations, had the right to
logislate £ thé éntirc community of nationse - Pl o N R

The Tribunal does not make any reference to this probably concoi-
vable source of its jurisdiction. y

3+ The provisions of the Chartor annexod to the Agreement of
8th August 1945 are' the law applicd by the Tribunal, = Tho acts

dofined in the Charter d.id not- acquire’ the character of offonces. only

by virtue of 'the Chart'cr; '.‘bhey werc offaences under intornational law - -

already at thd time of the oreation of the Charbers

With regard to crimds against peace, this has beexr shown in
great detail 153' tha Judgmont., ‘As tho lagal basis for the
punishment of violations of himan r:’;.ghf.s whioch are.of interést in
this part of the report, i.e. the violations of humdn rights of
Gorman citizens and Statelcss perscns, will chiofly be found in the
provisions'of the Charter concarning crimes against humanity, it
seemed appropriate to oxamine first, ‘whother these provisions of
the Charter are merely declaratory of international law as it

oxisted beforé the exooution of the Agusement of 8th August 1945e

_y =

(1) ©Of. Pe 7s Note 2
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Or:lmaa a.gainat hmani.ty, as defined in Art. 6(0) of tho Chartar -
covor aota of 1nlnmanity, and persacution on political, racial and
rolig:l.ous grounds, oomitted within the territoxy of a Stnte against
its ovn mtiona'ls, vhecher thny fall within the :period beforo or
durlrg thn war. _ :

Tho qu.estion ;ﬂmtypr the Charter, insofar as it inocludos this
type of orimes against humanity, is "an oxprossion of intornational
law, oxisting at the time of its cmation“,“) is controversial.

The Judgmnt ropoatedly strossos that the jurisdiction of the
Tribl.mnl ia limi.tod to those crimes agoinst humanity which are conncoted
with or,i.mas against peace or war crimes and only atrocitios whero the -
Tr:l.’mnal fourd sufficient evidenco for thi.a connection were taken into
aooount in the vaniict.

It has been said bofom that mtermtmnal law authorises evory
State to set up special courts to try any person within its custody
who commits war o.d.mea, - at least if such offences threaten its
seourity; it appears that this ;jur'isd:l.ction oomprlaaa orimes a.gninst
humanity oonneotod with orimes against peaca or war orimess It ia,
thorofore, sutmittad that at the time of the creation of tha Charter
an internationa.l ba.azl.s. ‘ax:lsted. for the juriadiction over crimes
against mmanity oonneoted vd.th crd.maa a,ga:.nat peace or var crimes;
and that tt_:; trib).nal cqnfined. itself to the jurisdiction over this
type of ori.ms against humanity. ‘

be Th.e core of tho Nuremberg indiotmant is "the common plan or

oonspiraoy" to commit crimes againat poace (Count 1 of th.e Indiotmnt).

All dafervle.nts were charged with this offence and it is, at tho sama

time, the only offence charged against all of them,
In thﬂ submission of the Indictmont, the measures of the Nazis

intonded to promote their 2ims first to scize totalitarian control over

Ge rmany and later to oonaolidate their position of powor wj.thin Gomzmy :

are to be oonsi.c;emd as "steps deliberately taken to carry out tho
(2
common plans" The destruction of the parliamentary systom; the trans-

(1) Juigment, pe38e

(2) Judgment, pel3.

(-~
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formatioh of tho Status, provinces andminioipalitdss, vhich had
formerly oxbreised semi-autonomous povars, into a:dminiatmtiw
‘organs of tho central governmontj the. purge of the civil service;
' tho restriction of the independonco of the juddciary and thoir
* being réendered ‘subservicnt to,-Nasii onds; the supproaai.?n_ of; .mmonts
and groups which the Nazis mgam_ﬂ,qd as -obstacles to tlrn“ir.r;tontion
of total control in GOma.ny, such as the suppression of tha froo
trade unions, tho attempt to subvert tho influence of the Gh.woh.os
over-the peoplé and in particular over the _y‘outh‘ of Gormany, and tho
persacution of pacifist groups; interferaonce with tho cducational
systom; the strict control of the oxpression of gpin.ipn and the dis-
semination of information; the system of terror against. opponents and
suspected opponents.of the régime, their imppiﬁpmﬂn'f wvithout .
judicial process, their detention in concentration camps m_ﬁm they
woere subjected ‘to degradation; despoilment, enslavement, torture and
‘mirder; the pélicy of relentless parsecution of the Jows, otcsotc. -
‘all these vislations of civic.and individual rights, which sorved tho
Nazis to gain power in Germany.snd to.refain it, are covered by Art.
6(a) of the Charter, as concqived by tho Pmsemti_,on. o
This ambitious scheme of the:Prosecution mioh tmats all

violations of tho fundamontal rights Qnd fmodoms of Ggman oitizons, .
' guaranteed by the Weimar Constitution, which ca.n bo tra.ood back to
the Nazi rdgime, as phages in the oxecoution of the "oommn plan" -

that is as crdmes against peace vhich fall wiﬁp?.n_t,h_o .jur:l.sdiction
* of' the Ipternational Mjlitary, T_'rj,'btuw.l,_ - Was mjootpd."‘b& the Tribunal,

The Judgment, too, considers the v:v.olat:.ona oi‘ c:l.v:l.c and

individual rights of German. oitizens ci'l:od in th.e Indictmont as part
of a policy, the aim of which it was to oeliminate all oppoaition; to
control oomplofely the political and oconomic. life .q_f Gannam', to

unite thﬂ people in support of the policies of the Nazi Govarmmnt,

in particula.r of their policy of Targe scale re-armament; to organiso

the resources of the nation so as to scrve bést the purpoaea of var =
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and. thus to prepare for war itself. Yot, in the.opinion of the
Trlbunaﬂ., all this forms pa.rt of a policy whioh in iteelf, 1is not
oriminalj it preogded tho aonnp:;rw;_r, which 'is oriminal u;ﬂq;'_m.G(o)
of tho Oha.ﬂ:ei', creating its po],itioﬁ and edonomic pra;:'équiuiteag
a oonspiruoy to be criminal, must oontm round a r::onomte plan
"alea.rly outlined in its ‘oriminal pu.rpoae"' % and “not too far removed
£oom A btile P - Q6608kOR B soVoHY ) 1

Only those accused whose participation in conorote plans of this
sort were proved, were found guilty on Gounf:“ 1'of the Indictment,

(Common Plan or Gonspiracy)e _;+They were Goering, Keitel, Racder and
| Neurath, who were present at ope or more of the meetings where Hitler

d.iacloded. his plans of. aggmauion égaim't ‘Austirfa, Czechoslovalkia and
Polandl Heaa, whose int.tma.ta ralationahlp ‘with Hitlor pla.oes it
boyond doubt that be knew of thia a.nd similé® plans of Hitler's though
ha d:l.d. not take part: in any of those matiﬂsﬂi Ribbontrop, who was
imrolwd in the diplomatio a.oti.vities praoeding the aggression against
Pola.nd. ‘and Rosenberg and .Iod.l who pa.rticipated intho planning of the
attaok against Norway andﬁm Yugoslavia and m-mmm

~ On thé"other hand, Friok,, for many years the llin:tster of tha
Interior of the Hitler Régimﬂ. mom nespona.tbility for the vi.olationu
of advio and individual !'ishtn of German citizena ves oatabli.shod by
the 'I'rihuml _beyond doubt, e ot found gm.lty on Count 1, as "bafore
the date of the mtrian Aggmaaion he Wwas co;soermd only vith the
(2

domoatio aﬂminiatmtwn within the Raich. .

The opins.qr_» of tha Tpibunal tha.t,_‘msponuﬂiﬂity for violations

of human rights.of German oitizens during thé period of seizure of
power by the NSDAP and consolidation of its position in Germany
cannot be considered as participation in s. conspiracy in the meaning

of Art, 6(a) of the Gh&rter, u, furl:har ahown in the parts of tho

Judgnsnt dealing/with the a.ooused oggm&satipna. Also, the participation

e

(1) Jud.gnont, p.b,}.
(2) Judgment, p.99.
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of the Leadership Corps, of tho Gasinpo and 8.D,,'and of the 8 8,, in

violations of human rights of Gorman citizens, committed bofora the
. war, has boen proved sufficicntlys . Nevertheless, persons who ocoasad

%o bo members' of these organisations prior to tho firstiof September

1939, wero excluded from the groups deolared.criminal,

_ 5 ‘A examination of the Indic;tmnt insofar, as it refers to,
orimos against mmanity committed sgainst German oitisens and Stateloss
persons, shows that only a part of the violations of human rights dealt
with in Count 1 of the Indiotment have been brought under the notion
of orimes against mmanity, The destruction of the parlismentary
system in Germany and of the exiéting local govermment institutions,
the purge.of the ¢ivil service and tho j_udioiary rendering them subser
vient to Nazi ends, the aup';l;re‘saic-m.of the free trade unions, "the
elimination of the influence oi‘h the chumhos, the interferenco with
the. educatioml syatem, the oontml of th.o expression of opinion and
tho disgemination of mformtion, atc., all of whi.ch ara ocovered by
C‘oune One, remain outside the field covq::ad by Count 4 (crimos against
humanity) . o e

... Orimes against humanity (commtted agairst German oitiszens)
which are oited in the Indictmant ara v:l,olationa of the integrity of
life and body, violations of the right to 1if0 and of the right to
personal liberty, and, to a minor extenj:, violations of property rightse
Thoy are direotéd egainst mmbéra of poli’tioal and religious groups, '
who wore deemed opponents of the National Socialist Régime, and above
all, against the Jowss | ,

The category of offences classified in the indictment as orimes
ageinst humanity, was somewhat extended during the proceedings, but
tho fact remains that tho fiold of violations ¢of fundamental righta
and freodoms oi‘ Gorman citizens coverod by Count 1 is oonaidembly vider
than that covered by Count 4 and that moreover, the first includes
the lattery that, in other words, the violations of human rights of
Gorman citizens which are cited in Count 4 form part of those dealt

with in Count 1.
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Tho Indiotmont considors acts of inhumanity and persocution on
political, raoial or roligiou.a grounds, whioh were committed prior to
tho outbreak of war, mt lbsa ol‘ima against humanity than ttbao Whioh
£all within tho timo of ware The connection with (oither) orimes
against pbabo (or war orimes) roquired by Art. 6(c) of tha Oharter
is, in tho submission of tﬁe Indictment, shown by the poliocy from which
these' atrooities originateds  The Indictment stresses repoatedly that
they are to be .mnaidared. as persccution, mprass’ioh and exteminati_.on
of all civilians in Germany who were deemed hostile to the common plan
or onspiracy déscri‘md in Ooun'!;_ ls They are the maaux';d.a taken
during the period of the seizure of power and of consolidation of tho
position of the Nazis in Gormanys - It has beon said béfore that in the
opinion of thae Tr.tbuml, th.eaa mgasures formed part of ‘a poli.oy vah.toh.
in itseolf, was not ori.nd.nal, but oroated, the political aniaanm
basis for a oonspimcy eriminal undar Art.6(a) of the Chartere Tho
orimes agaihat tmmanity referred to in the Indictment are, therefom.
meraly connectod witi measures vhich proced.od. a oonapiraoy in the
meaning of m-..é(a) of the Charter as conceived by the Trdbunal d:inh. in
itsolf, however, did not constitutc orimes against poaca,(isce
participation in common plan or conspirecy to commit orimes aginst
posces) * , |

The Judgment states tha.t acts of inhumanmity and persecution
referred to in the indiotrCat which were committed before the outbraak
of war, consfitute orimes against humanity only if thoy were in
connection with any orime within the jurisdiction of ‘tho Tritunal and
declared, without eipmsaihg any view on the argument of the iimaemti.o_n_
A pdinf, that "it has not been satisfactorily proved

that thoy were done in exccution of or in connection with any such

.

crimo. "(1)
The Tribunal declined to "make a gencral declaration that the acts

before 1939 were crimos agiinst humanity within the meaning of the

onartor, (2)

(1) Judgnent, pe6S5e
(2) Judgment, pe65e
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The parts of the Judgment dealing with the accused individually,
montion frequently under healdings such as "orimes against poace",

"war crimes and orimes against humanity" and "oriminal activities",
atc., acts of inhumanity or persecution committed against German
ceitizens before the war, '

The verdicts in the cases of the Gostapo and 8,D.,and the S 8.,
show, howaver, cloarly, that such atrocities werec not considered as
offences which fell within the jurisdiction of the Tribunals Persons
Wi balshant 6 e crgants EtPons oily befare ihe var, that is,
during the period in which nothing but acts of inhumanity and persecu-
tion directed against German citizons and Stateless persons (committed
before the war) can bo charged against the organisations, are
excluded from the groups dcclared criminale Thoy are tho porsons
who left the organisations prior to the lst Septomber 1939, that is,

bofore the organisations became responsible for war crimes,. and crimos

against humanity, other than the type mentioned beforece - Tha same

principles were applied in the cdse of the S,A., which the Tribunal
declined to qualify as a criminal organisations

With regard to the inhumane acts charged in the Ipdictment and
committed after the beginning of the war, the Judgment states that
insofar as they do not constitute war orimes they constitute orimes
against humanity, as "they were all committed in e xecution of or in
n(1)

Orimes against humanity committed against German citizens and

connection with aggressive war,

Stateless persons during the war are referred to in the Judgment in
oxceptional cases only, and none of the accused was found guilty on
Count 4 solely in view of such offencess The opinion as to these
offences held by the Tribunal in general, however, leaves no doubt
that they were considered to fall within the jurisdiction of the

Tribunal and therefore *2ken into account.

(1) Judgment, pe65.
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NOTES

on the meeting of the Legal Staff with
Sir Robert Crakgie held on 13 November 1947

_—- Vi Ten i i

The neeting was held in order to determine the-final text of
the Report on Human Rights which 1s to bs submittéd to the
United Nations. : e SR

The {;;éoﬂnsmhﬁividual oontributgiom); have been examinedj
Docs, II1/96; II1/107; IIT/108; ITI/108(1); IIt/109; III/110;
IXY/NNY; TIT/112; II1/113; II3/114; I g °

A number of verbel amendments have been made and dlso a number:
of amendments cohnected.with the merging of the individual con-
Fributions which arc.to compose the Report as 4 whofc: These wdll
be cxplained orally .to members of Committée IIT at their next
neeting on Mgnday, 17 November, 1947, at 3.30 p.me

The following definitive scheme has been agreed upont

PREFACE

* (Being draftcd)

INTRODUCTION TO CHAPTERS Iié& I
. (Being drafted) .

MER 2
. THE NUREMBERG TRIAL
“h The Legal Basis of the Trial
Text in Doc. III/113, p. 1-5.

Bs - Jurisdiction of the Tribunal
Text in Doce III/ll}, p. 5=32.

C. Violations of the Rights of the Wictims of War Crimes

(Being draftec as Doo. III/119, to be ocirculated)




GHPTER * 1T
. THE TOKYO RIAL:

afwa 200
The Legal Basis of ‘the Trial
Text in Doc. III/108; p.“I-4
Jurisdiction of the Tribunal . 0
; “I'ezt ini Doc." ans p. 415 and III/lOB(l)
' Violatiom of the Rights of the V‘.‘ntims of la_; Grims

. Text inDoc III/109 "

Text n Doo 111/11,1

Note: It has bean decided to merge the text in
Doc. III/110, which deals with the rights of
the accused at the time of the trial, with
the text in Doc. III/112, p. 57-8, (00111113
under Chapter III, E, below).

Conclusions to Chaptors I and II

(Being drafted)
CHAPTER IIT
INFORMATION ON HUM:iN RIGHTS IN TRIALS OTHER

THAN T:! CONDUCTED BY THE INTERNATIO
MILITARY TRISUNALS

4. Introduction s AR f,

Text in Doc. 111/96, p. 310

B. LBF Basis end Jurisdiction of War Crime Courts
other t the International Militery Tribunals

Text in Doc. III/116 to be circulated

C. Violations of the Rights of the Victims of War Crimes
Text in Doc. IIL/1L, p. 2-36 y
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D. in which the Rights of the Accused and
ts of the Victims be sald to have co od
a ' of the Offence B Ui

Tho text of the Scction is sub-divided as follows, '
and is to be found in the following Dooumentsy

1. Extont of Responsibility of a Commande
“Toxt in Doo. IIT/12; p. 1-3.
Other Degrees of Lisbility
Text in Doc. III/114, p. 37-42.
Superior Orders

Text in Doc. III/112, p. 35-56,

4. I-egn_;itx mﬁer-'l{unicigal Law

~ Text in Doe. III/114, p. 42-45.

5. Necossity
Téxt in Doc. IIL/114, p. L6-LB.

€

60 mEﬁam

Text in Doc. III/1l,, p. 48-50.

7. The Defence of‘lligtake of Law .

Text'in Doc. III/114, p. 50-52.
8. The Defence of Mistake of Fact
- Dext in Doc. IIL/LA, p.52-53.
9. Solf-Defence '

Text 1!1 Doc. III/ll‘I-, p- 53- .“II'; .

Note: It has been decided to insert Part I of the text
in Doc. III/115 in the appropriate parts of this
'+ section. 1

E. Rights of the Accused at the time of Trial

Text in Doc. IIT/112, p.. 657-84.

P.; Conclusions to C}mpter III

(Being drafted)

PART II

INFORMATION ON HUMAN RIGHTS ARISING OUT OF
THE 4110 BETWEEN THE STATE AND
PERSONS UNDER 178 JURISDICTION

INTRODUCTION

(Being drafted)
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The remainder of the text will be considered at the next meeting of
the Legal Staff with Sir Robert Craigie, which will.tale*place before
the meeting of Committee III on 17 Nowvémber, ,1947. o -m.q text is being
dupl:loltoqvl'pr aitmdation to mberb. : wasias

The dimi.ou to be oom:l.domd. is pmpoud as follm:

A

A. Ji.lr:lsdiotion over Violat:lom of Human Rights of
German Citizens and Stateless, Persons committed
_within the Temtozy of the German Reich.

“1. The Intemtioml Military Tribunal for the
trial of German Major ‘I’ar Criminals.

(2) The Internativhal Gmracter of the Tribunal
(b) The J'l.lr:ladiction of the Tr.‘i.buna].
(c) The Law applied by the Tribuml "'.i
(@) Violations of Human Rights of Gegyman qu.:lw
and Stateless Persons: referred to in -
Count 1 of the Indictment
(e) ‘Vioclations of Human Rights of Germag Oitisens

and Stateless Persons referred to in
Count 4 of the Indiotment

(f) Sumary and Tonclusions

2. Munioipal Courts dealing with Violations of
Human Rights of German Citizens and Stateless

Persons.

The-sub-divisfon in this Segtion will be
similar to that under 1.

3e comlusiom. oo U

B, This Section could deal w:lth the triale of qdalingl
and traitors.

Doc. III/115, Part II, contains an acoount
of the Trial of Pierre Laval. ‘

GENERAL CONCLUSIONS

(Will be drafted if necessary)
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