
nm in IAV No, 10 of the Allied Ocxltrol Counoil tor GemtllV 

(Art .. II• (1t,), (b)), That ia to say, within the limits ot tho 

· prinoiplo that the plea oan suooeed only in mitigation ot 

. pmlabneut Md not in treeing the aoouaod ~an .ponal responaibUity. 

DI ,IUr1pc11otion 91[ Oou£t• agi tho §tntua ot J.oouft\\ &4 Vi.otyaa, 

l.G, The Prenoh trial.a inolude a nulli>or .of oa■ea 1n which the 

&OOl.l■ed wero Allied nationals or nat10Ml.s of non-bellieeront 

ooun11riea, nn:l other oaaea in which the victims were not Prenoh 

Mt1onala. 

17. In one 01\le ( 1) the aoouaed wo.a Cl oii:lzen of I.uxembr,urg, 

.an allied oountry during the late -r,nr, The aoouaed, o. woien 

Jranea, joined the ranks ot the Gestapo as a. Ho.uptaturmtabrer a.nd 

we.a tried for JIW'4er, pil.l..~ge and wnnton destruction ~ property 

o0111Ditted on 1'renoh territory. Found guilty on oll counts, he 

1"18 ooodemned to death., 

In onother oo.se (2) the acouaed waa a mtional or a 

non--belligerent country, Spain. He \'mS .tried on two ~t'ferent 

oounta: tor "violations a~inst the extel'.nnl aeour:l ty of the 

State•, anl tor "murder and ill-treat.mint", . .In both oases the . . 

plaoe of th& alleged orimea was in Germany, where the detemant 

was interned in concentration camps tras,, l9lt')-191t-5 afte~ h1:wing 

'been tOUJ¥1 in Pranoe as a Spnbish Ro~lioan retugeo. On the 

tirat count he was obe.rged with havinB 'wlinto.ined rolntiona 

dur1n£ the war with 8\bjeots ard agonts of an ,ellOIDY country", 

aoting against the aeourit7 of the Prenoh State, and on tho 

seoond oount with having phyaioo.lly 111,-troated French, De.le;i.an at¥:l 

Sp.,.nteh innates in the oamps and with having killed n Spnniard. 

(1) 
Trial of L. PRCKES. Ju:lpnt pronounced by the Military 

!ribmal at Lyon on 23rd N0 vember, 1945. PR. 17. 

(2) 
Tr1Al of G. LmDINES MCJPrE. Jud@nent pronounced by the 

Military TribW'll\l in Pnrio, on 25th April, 1947. FR. 112. 
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The deterdant was o.oquitted on the first count and on the seoon1 

the Court ordered aclditiono.J. investigations, 

18. :In a nunt>or ot on~ea the victims included nntiOMl.s ;,r 
o.llied countries suoh ae Fol.ea, Russians, ~oslavs, nnd sane• 

tiJDes even national.a of eneiqy countries,· suoh as Italians, ( 1 ~ 

. The crime~ 'involved were· mostly i~reatme-nt, ·torture am nurder. 
. ' 

The ~ct~ were either prisoners of war or internees or · deportee•• 

. Ape.rt from the oases in vhioh the victims of allied 

and/or enemy nationality were included in Frerich "trials on 

account of the tact that there uere at the same time victims of 
. . . ' ~ 

French nationality, there are oases in which no Prenoh nationals 
' 

\78re involved at nll. 

19, In all the above trials the jurisdiction at the Prenoh 

Courts wo.s based upon the to.ot that the criminal oftenoes wero 

perpetrated on French territory or on territory otherwise tnlling 
' . 

within the jurisdiction of French authorities, or else upon the 

f'aot that victims of the war oriminals tried incl\l(led French 

nationals. All the oases tell within the express terms ot . , 

l.t"tiole ·l of the Ordinance of 28th .f.ugust~ 1944, . relative to 

the repression of war crimes. 

• 

. There is in this nothing remarkable. or n~ in international ♦ 

law. However, the trials under review confirm the pra.otioe of 

imp~nting in wnr crimes trio.ls gene-ral· principles of pennl lnw and 

of subjecting the rules eoverning ·the 1h1risdiotion of war orimea 
' . 

tribunals to the said prinoiples. · 
. . 

There are one or two point·s, thouftl; · whioh should be 

noted in connection with the laws at wnr and the proteoticn of 

human rights secured by their rules. One of these points oonoerne 

.. . ..... 

( 1) 
Trial;, registered_ ~ N:>s. FR. 39, 58, l.Olt-, 109,· 120 nnd 122. 

. ' . "" ... .. 
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the recognition of the rie,bta ot e•av alien llt\tionala as being 

~ered by the laws and oust,oma ot war • . 

In one ot the oases referred to o.bove, paro.. 18 ( 1) 

the detend.o.nt, a Geman, was oharged ritb ho.ving sev~rely ill• 

t~eated Russian c.nd lto.l.ie.n deporteo11 and pri1oners who were 

plaoe4 under hi• authority ns al.Ave labourers in the provinoo o t 

the Saar. Tho ottenoe1 were o01111d.tto4-in 1944. The tri41, 

whio~ oonoemed no other nati!)nalltie1 than those mentioned, 

resulted in a oonviotion at haA'd labour tor lO yeo.ra. 1"/ith 

rea~ot to the viotima ot Italian nationality the j\llEPtJlt is 

undoubtedly baaed on a developnent ot internationo.J. law. In 

the texts ma4e ave.ilable to the Unlted ·Hations War Orimos 

Oamd.aaion ~t ia not olear whether the .Italians oonoerned v.ere 

members ot the Italian o.rmed toroo1 who one way or another , 

attracted the displeasure ot their Geralan allies after the 

capitulation ot Italy, or ,rere oivUiana wh~ in oonneotion witb 

~taly1 a surrender were deported to O.rmany aa slave labrurers. 

The henoh law under which the trial as held. ( OrdinMoo- ot 28th 

August, 1944-) preaoribea tho ~adiotion of Prenoh oourta in 

the tollord.ng oases (A.rt. l): 

• ahen tbe ottenoe ia oamaitted in Pro.nee or in 
te1Tltory Wider JTonoh authoritys 

- i7hen the otte~ ia ooaaitted anainst either of 
the folloring oategoriea: a Jlrenoh national; an 
inUvidual under Prenoh pzioteotion; o. parson serving or who 
had a~rved under the Prenoh ting; n stateless person 
residing 1n J'renoh torritory ~tore 17th June, 1940; 
or tinal]¥, o.gain•t a refugee in Prenoh territory. 

It the Ituian viotimll were oivilio.ns it··io difficult 

t~ •eo how they oould be absorbed wvl•r eny ot tho above-oited 

oa.tegoriea, unleaa they were reoogniaed as •refugees II or persona 

(1) 
TrW of R. RI\Iffl. JudPJMnt pronounced uy the Militnry· 

Tribunal at Ht.nay ~ 18th Mny, 1946. J'R. ~• 

I 
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"unler Frenoh proteotio~",neither ot \Vhioh, in the ~iroumstnnces, 

seem to b~ a proper legal oonstruotion. Therefore, it is 
I 

more likely tho.t 1n this case, the Prenoh court did in fact 

nothing else ~ban apply_the notion at "crimes {lgain~ h\lMnity" .. . . 
rus detined in the Alli~. Control Oounoil Lo.w No • . li() Ql'ld int be 

Nuremb~rg Charter~ that is to say, as a crime directed ago.inst 
. · 1 

"any o~vilion p~ulation", tnoluding nation~ . ~f enQIJ\Y countries. 

U, on ·the other hand, the Italian victims \78re ~ors ot tbit 

Ito.lien forces who were treated by the Germans as p~aoners at 

war and taken as suoh to FrE\nce for torced labo.ur, the solution 
.. 

on the basis of either the Prench Ordinance or t~ concept of 

"crimes agru.nst' hUIDllllity" is' still more diffioul:ts. Members of 

armed forces do not fall within the definition of "crimes against 

mnanity" and are neither suited for subjection to any of the 
. : t' ,I 

categories covered by the Frenoh Ordinance. In thi~ cnae, 

the devel~nt of the la\V would appear so much. the more striking . . 
that it goes beyond the limits of the French Ordinance insofnr 

as it embodies the laws an.1 _customs Qf war, and ~_eyond the 

oatoept of "crimes against humanity•, which, hcmcver new and 

wide, does not cover military personnel among the victims. 

20.. Finally, 1 t might bo worth mking sano remarks on the case, 
.• 

of the Spanish no.tional tried for war crimes and for aots 

directed a{1iinst the external security of France (sec para. 17). 

In his oaae, ,-mr ·crimes for which he was ·tried vrere ccmmitted on 
t • • 

German territory outside the French Zone of Oooupation, namely, 

in the oonoentration comp of Mauthnusen, which lies in the . . 

Russian Zone of Occupation, Horrever, in this case, the pnrt 

of the trio.1 concerning war crimes was held by a Frenoh Tribunal 

on aooount of the faot th.nt there were Fre.noh nationals ambng the . 
J 

victims and th t the a.~ f! <.:d was in the hands of the French 

authorities. The offen~es- nllegedly oorrmitted were clearly 

.. 

. 
• 
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.. 

' 
fflll' orimoa in the teohnioo.J. sense: the defendant, being on 

iniate 1n a German ocmoentration oemp, waa oharged with having 

aided with the Germana and brutally iU-treated other im,.tea, 

exact~ in the aame manner aa was done by the Germana thauelvea. 

, Honver, the point· in the ~ ia that the 'defendant. 

did not belong to n. oountry at war ~th any of tho Power• engaged 

·in tho oontlagration ot l9-'9•191t-5J neither did be serve in the 

ax,nod forces ot any auoh Paner. On the oontrary, ho was a 

Spanish refugee 1n Prnnoe at the outbreak ot the war, and ,p.a 

interned by the Germana a.a a .polit~ !luspeot. Tberotore, tho 

sole fa.at ot having put him on trial provides a very convenient 

illustration of the hitherto already well admitted pr1no1ple 

: .. that the pera<IMll ·status of n tm.r orill)inn]., particularly t.bo 

question of whether he is a national of a belligerent or neutral 

parer, is irrelevant. At the !!lame timo, it shows that, to the 

e~ent to \1hioh hwnan rieJits are oovere<! by wo.r crimes trials, . 

the contemporary system of international law .is wide eD0Us)1 ta 
I 

' er.tervl penal retriby.ti~ for violo.tions of hunan ri£91ts in o. great 

variety of oases. 

FART II. 

Quialinp.a and Traitors, 

The Trial of Laval. 

21. A.a pointed out at the beginning of this paper, no oftioioJ. 

<l~ts regardihg trials of quislines f.Uld traitors by Frenoh 

courts have been submitted to the United NE\tions \7ar Cl"imea 
..... 

Ooomiasion. 

Yet, the import(;lnce at considering suoh trial.a and 

assessing to whnt extent they might be relevant for this Report 

was obvious. In this respect it \78.S po.rtioularly o.pproprio.te 

to ta.lee into account tbe trials of Mar&ohal Peto.in nrrl Pierre Lnval. 

II 
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They were the ttro leo.ding porsonnlities in the Viohy r&gi.me 

,mo· flere both tOUJ¥1 cuilty of and were convioted for treason 

and oollnboration ,vith the enemy. Oonoequently, it information 

•· ot major importance oould be foond in i;o~ to violations of 

hman rights and penal retribution thereof wrler J'renoh law, it 

was to be found in the first place .in toose 17.vo trials. 

22. It has been possible to obtain an unofficial aooount ot 

the Laval trial, whio~ reproduoee a verbatim aeoord ot the pre>-

oeedings of the court_. Altoou{'Jl unofficial, this acoount oan 

· aotely be regarded as accurate,having been published in the 
• 

well-knam collection of important trials editeq by Maurioe 

Gar9on, the reputed Prenoh barrister. (1) 

Unfortunately, nothing of the kind oould be obtained 

regarding the trial of Petain, so that the present analysis ia 

perforoe restricted to one ouly of the t\vo principal French 

trials of quislings o.oo traitors. 

23~ :· As previously. mentioned (2) the trial of Pierre Laval ia 

of limited value to this Report. As could be e:xpeoted the 

main, or rather, the sole object, of the trial wns to establish 

whether the defendAnt had comnitted. higll treason or not, as a 

leading member of the V1chy rt$gime. Therefore, insofar as 

violations of human rights came into tho picture, they did so only 

inasnuch ns they were incident~ to the alleged treasonable 

activities ot the accused. This is apparent in all the various 

stages of the trial, namely in the indictment of the prosecutor, 

in the course of the proceedings of the Court ~ in its ju<lgJnent. 

In all these stages the place allotted to such violations is 

comparatively insignificant, nnd there is np express reference 

to "hum9-n rights" by ncme, but only in s,ubstc.nce. 

(1) Seo work cited above, p, 2, p r a . 2, n. 1. 

(2) Cf. above, ra. 2. 

. 
I 



• 

.,· , !'\ . 

' . . . 

, I 

-21-

However, to the yxtont to which· such violations wero 

the object of the prose~ion, ot the prooeedinga nnd '4 the 

.1msJnent, the informo.tioo \hich oonoerna them can be regarded aa 

· valuable, Its ohiet.' value lies not so much in the· 111t1gnitudo ot 

the trial within the field ot Prenob national ond intorne.tional -
affairs. It lies more in that trials ot traitors r-Alioh inol\Jle 

violations ot hurmn rights aa punishable under penal law o.re a 

novel phenanenon, and th~t in view .of tho oima deolared in t ~ 

United Hatiooa Charter and ot the purposes of its organ• 

entrusted with~ promoting a. mare effective protection ot hunnn 

right~, they are a welcome souroe ot· information of ·hQY thia . . 
protecnion is opera.ting on 3: national ,lovol. 

T),e G)urt. 

24. P1erre Lo.va,. was tried by a HieJ'l CQUrt of Justioe in­

stituted by an Ordinance at l8 November, 194,4., (1) 

The Oourt was t'ormod for the spooitio purpose of 

dealing with charges o.ee,inst pet'sona having taken ~ . _j,n the 

activities of th~ s~®llod Vi'chy government. The canpotenoe 

of the Court over o.ooused persC11s included the head of ~he State, 

head.a r1 the Government, ministers o.nd other high _officials 

holding responsible positions, suoh as Seoreto.ries of State, 

Governors General, High Camlissioners ar,l ~~ ·_like, (2) 

The Court was oanposed of throe judges (ma.gistra.tes) 

and 24 members of the jury. The judges were tho first president 

of the Court· of Olssation; the pr<3sidont of the Criminal 

Chamber of the Court of Cassation; and the first president ot 

the Court of Appenl in Paris. The members of the jury were 

( 1) 
et. J 0 urnal Offioiel de l a R~publique Frtmgai.se, No. 128• 

19 novembre, 1944, p, 1382-1383. 

(2) ct •. Art. 2. 
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chosen by drn\7ing lots tran two lista drawn up by tho PrOYiaiosl 

Oonaulto.tive Assembly. Hnlf of those nominated o.ul obo■en mtre 

Senators or Deputies on 1st September, 1939~ (1) 

The oJ'1min,.l investico.tion r,as carried out by a 

speoial ocmniasion ~on oharees submitted to it by the Proseoutor 

General.. (2) T.ho imiotment r,as drawn up by the P.roaeoutor 

... -

am approved by the o<lllllission acting· as o. Chamber of Prosecution. (3) 

T~e procedure before the Court was that ot a regular 

penal oourt ocmpetent in similar· oases (Oour• d1.k&1iae), vitll,· · 

the ditter~noe that all decisions and-sentences were taken am 

pronounoed aft.er joint deli~ration of' tho judges am the jury. 

The Court mus emp0178red to impose any• punishment trail a fine to 

the death penalty, and to pronounce t~ national indignity and 

oontisoation of property ot the dofem.ant. The jw.pnt was 

ti~ giving only the right to submit a plea tor pardcm. (4) 
( 

The _trial began on ~th Ootober 19lt-5 ~ was terminated 

a few cla)·a late~, on 9th Ootober. ~val was found guilty ot . 
tho ohargea nnd rma ooDiemned to deo.th o.nd executed on 15th October. 

He bo.d lodged a plea for pardoo, which ,1as rejC:1otod by the Head . . 
of the ·French State. (5) 

The Qlar5ea. 

25, Lo.val w~s indioted under two oounts: 

(1) 
Cf. Art. 3. 

(2) 
6 and 7. or. J\rts, 

(3) er. Art. 9, 
(4) ct. Art. lQ 

(5) This position w.s held at too t:IJOO by Gen.Sral de Gaulle, as an 
interim post until the setting .up of a definite oonsti tutional 
regime in post1nr France. 
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{n) ror ·"conspira:cy a.ea.inst the internnl 
security of the Sto.te", 

(b) for "intelligence '7ith . the enemy with a 
view to favouring the latter's enter­
prises in connection with his own" • 

. 
All the charges submitted under these two counts 

covered the period of time Laval was member of tho Vichy 

Goverrment. He entered the oo.binet of P&tain on 23rd June 

1940 as Minister of State, aril on 11th July 1940 beco10.:> Vioe• 

Premier and successor-designate of P&tf.'.in as herul of State. He 

wna dismissed by I'~tain on lJth Decenbor 191+0, o.rxJ. was returned 
I • , 

to p011er in A1 ril 1942, r.hen he became Premier, c. post which he 

kept until the liberation of France 1n iu@lSt 1944. 

It is mainly under the seoon:1 count that vio~.tions 

of the individual ri£4lts of French citizens were involved, 

although it is possible to trace so~ violo.tions of n broader 
. 

signifioanoe uridor tho4tirat count. 

All the evidence re~i?lfi violntions of human rietits 

was submitted only with a vie,1 to proving hi[h treason, but as 

such the so.id evi<lfJnoc en1 violations fonned n distinct part of 

the trial.. 

The charge of conspiracy against tho intt:Jmnl seouri~y of tho 
State • 

. 26. This. charge consisted in that the a.oousod wns nlle d to 

have caused and uersonally brougjlt a.bout the end of the con­

stitutional basis of the III Republic,. l>y the nbolishnent of its 

demoorntic foundations, and by installing an authorita.rio.n State 

with MartSchal Pltnin, IJl.t its head. The indictment specif'iod 

th t the defendnnt broucht nbout ~>n lQUi July 1940 "the suppression 

of the Presidency of the Ho ublic, the cumulation of all --wers 

in P6tnin1 s hAooo an ttie ndjournmont of tht: P, ... rliement sine c.ie". 

H1s motives in tbina so were nlli ,ie to include the wish to soc 

~nnany win th w r, nnd one of the rca sono f or ·1hlhi c f or a 
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Germo.n victory \"ro.a alleged to be his ho.tred of Great Dritain. (1) 

Under this count, nrd o.s pl).rt of nots ,mioh unlermined 

the "internal security of the State", the proseout1on included a 

apocitio charge which concerns the violat~on of civic or 

politi~ rights ot Pronoh citizens. .Tho oho.ree consisted in 

that the Vichy Gcwomment disbamed the so-called Conseila 

g&n&raux, mu.oh had n tunotion approaching tho.t of a looal 

par~ioment, am abolished the election ~ - mayors in to.ms with 

a population of more than 2.000 ~bitants. (2) Ho.·rover, 

this was not developed beyond the point of n tO:ot ·briefly 

mentioned p.s oouourring to establish tho violation of tho ~1ntomal 

seourity of the Stnte". 

The charse of intelligence ,nth the enan.y. 

27. ¥<,at of the information regarding huna.n rights ~.a to be 

found umer this count. 

The main charge consisted in tho.t the defendant in 

oollo.borating with the enemy undertook legisla.tive ond exooutive 

measures in order to "adapt the French constitution to German 

institutions", ancl acted with c. v~ to shaping the. French state 

on the model of Nazi Gerll\fllly. 

It is :in these measures tho.t violations of huno.n rights 

of Jrench .citizens were involved nnd 1ere the object of the trial. 

28, Referring to the period when Lo.val became Prime Minister in 

1942, the prosecutor submitted facts regardin g persecutions of French 

citizens on r acial, relgious or political grounis: 

• 

' • 

"The so-ca.µed French policy (of Laval) 
become then an cnti.J:'el.y German policy: persooutions 
('1ere sto.rted) of Je,1s ._ Freemasons, coom.mists o.nd 
members of tt.c Resistnnoe f'ran nll po.rtios; the polioe (was) 
put at the disposal of th~ Goatnpo ; 22.000 arrests (,1ere 

. (1) 

(2) 

er. 9P, cit., ? . ~7- 28, 267-269, 273-274. 

er. op. cit., p.177-181, ·.Ii.th the def\:nce of Lo.vnl on this point, 
o.nd P• 276. 
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"mnde) in Paris _during the nie,ht of 15/l6th July". (1 ) 

The prosecutor made n specific case of the perseoution 

of the J errs upo'1 th.a Nazi model: 

"On the 30th October 1940 a.ppeo.red a lc.w 
signed by PioITe Lava, then Vice-Premier, excluding 

, · . a whole category of Frenchmen trom tho Prench 
conrnwuty, (namoly) baming the J8\7s trcm oJ.l 
public ft.motions am tran most professions.,. A 
law of 11th Deoomber 1942 ••• foroed the Jaws to 
report, •• for the purpose .of ~scribing the word "Jew" 
in their identity cards, o.s well as in their ration 
oards, in order t9

2
Ql8.ke it easier for the Gestapo 

to deteot them. " ~ J 

29. Another charge Y1as submitted for introducing,. by legis• 

lat~ve- and executive measur~s., oompulsory J..,.bour with the pur­

pose of forcibly transportil'lf. Freooh workers to Germa.ey: 

. . 

" •• , Voluntlll'y enlistment having beoome a 
rare occurrence., Laval resort¢ to oorrg,ulsory measures. 
First., a l aw (was enacted) for the "use al{l orientation" 
of 11ll\ll-power., subjooting men and ,fQllon to any work the 
Government m)l1ld find useful. J.fter this a ban( v.e.s 
imposed) on employine workers withoot permission ••• 
Then compulsory laboor (was introduced), real 
organised conscription, (establishing) markets of 
slaves to be c • ivered to Gennany; ration Ol.\l'ds 
were denied to those not ccmplying ••• and all this 
wo.s aocoor.Jnnied by the strict~st instructions issued 
to the R0gional Prefects. 11 l5 J 

Instructions issued by Lo:vo.J. n 12th July 1943 were 

quoted as an illustration., showinc that t he defendant had warned 

medical officers not to ex.ampt YIOrkers on the grourrl of "physical 

ineptitude Yd thout good reo.son ;1• In this connection the medical 

officers were threc.tened th,. t t hey .would be forb idden to exercise 

their profession., ancl the a dministrative personnel in charge ~ 

conscription was thre: tenod with internment. A assae:e quoted 

was to the effect that 11the Government hlld 'lllilertaktm to send 

220.000 workers. This obliL-ati.on must be a.b ided by". (l.-) • 

----- "'• .. . ---·-·---- - - · 
(1) 

er. _Qj_"l ~~it ? I P~ 29. 
(2) 

Cf. o:e. cit t , p. 276. 
(3) er. ~ c~ p. 29-30. 

(4) 
Cf. .21?.!..£.!~~., .30[ s E: so 287-288 • • 0 
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On the other ho.nd, ovidenoe \To.a aubmitted to show that tho 

det'ondant had not only violated tho rights of those oonscripted 

_tor slave labour, but also ot meubers ot their t'Mdliea. en .. . . 

11th June, 191.-3, tollorr.lng a broadcast made by Laval "here he 

warned those evading lo.bour conscription in that sense, a law 

was ena-otod prescribing internment, imprisonment am t1nes ft% 

members ot the families ot those not reporting tor labour 

duties.. ( 1) 

F1naJ.ly, the Secretary GonerAl ot the National 

Federation of Deported ~7orkers and their Families was heard aa 

a witness and testified about the forcible transfer ot 

785.000 workers to Go~ny. He read to the Court a number at 

telegroms signed by Lo.val or by his subordinates and oontaining 

instructions to make the scheme etteotive. The witness o.lso 

testified tha.t nbout 22<?.000 workers . ,1ere "conscripted" by in taot 

being arrested at randan in the strt:ots, ancl that about .50.000 

workeh disappeared or lost their lives in GerJMn,Y. ( 2) 

The Defence. 

30. The aooused plca.ded "Not· Guilty" to all oounts. Regarding 

the charges involving violations of humo.n rights he adopted n 

general line of detenoe. Ho oontendocl th~t whatever he did was 

undertaken wxler the duress·. or the ooaupatioo bnd in order to avert 

much worse measures which the enemy would have introduced ·without 

a Prench Government durin~ the occupation. On apeoifio points, 

such o.s with regard to tht: instruotions am laws signed by him, 

' 
he either evaded o. direct unower or let it be unclerstocxl tho.t he 

• 

was not personally responsibl o for the t enor of. the t exts themaelvos. (}) 

(1) 
Ct. or, cit,, p. 288-289. 

(2) 
Of. op. cit. p. 233-237. 

(3) 
ct. for ins tance, 2E1 cit.,p. 131 and 252. 

◄ 
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The Judpnt. 

31. The o.ooused was toWYl @,lilty on both counts submitted 

by the prosecution nm condemned to death. 

Of all the ohnrees involving vio+ations ot human 

rights the oourt retained the following in its ju1e'Pl9nt: 

(a) The dissolution of politioo.l or 
administrative bodies oonsti tuted bJr 
elections, which involves the violation 
of oivio or political rights: 

(1) 

(b) the persecution of Jews: 

( o) the mass deportation of ,1orkers "put 
a.t · the disposal ot Germey with a_ vtw to 
assisting her in her war effort." ·•) 

----000---

Cf, op. cit,, p, 305-309. 
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UNITED fji\TIONS WAR ·CRIMES OOMMISSIQN 

I?ffi)@4;r.TION ON HUMe,+ .. f R:IGHTS IN TRI,J.,§ 

0'1HER T&'aN THOSE HELD BER>RE THE 

THE Lm/~ B.'.SIS .,J-,1) JURISDICTION 6F THE COURTS .·.·· . . .. ................ __.. ....... _,;;;;;;;__,_,;,;;;.,......,;_,,;;;;...,;;;_,....,;;;;;__,..,.,;....,;.,;;;;;....,;; .... __,;;;. , . ' 

BY G1 

.· •·. 
13RkND· 

... ~ 
I I, . . . .. ,. 

' . ., ·• '' . . . 
Shortage of time has ·prevented a complete 

. ana]Jrsis of these aspects of war cri~ . 
trials from being made. It is hoped, -~ 

... . -· . . . 
·nevertheless, that the followirig not.es • 1• • 

wi·ll be of interest and of use to ':the .. , . ' 
Uni te·d Nations in ~ir work; 

A I LEG.iJ.i BASIS UNDER INTERN. .. TIO:NttL L.~W 

\ 
• J 

, .. 

.• : ,, 

. 
:: i ' 

1. In so far aa a Court tries ener.iy nationals for war crimes committed 
against nationals of the country whose authorit it; s have eatabliDhod the 
Court, the jurisdiction of the Court is, based on the undoul1tuci· right under 
international law of a b<:lligcrent to punioh, on c o.ptw·e of ·thu offenders, 
violations of the laws and usngcs of war committe d by enenty nationt1ls 
against the nationo.ls of that belliger ent. 

2. In so far as such a Court tries e noff'(Y na tionru.s for war crimes 
comnitted against /Jlied nationals (or perauns trented .as such) other ' 
than nationals of th£; count ry whose o.uthori t :Les he.ve eat fiblished of thi 
Court·, jurisdiction 1ney- be bnsGd on either 

.. 
( a) the general doctrine co.llcd Universality of Jurisdiction 

over War Grire s, under which .ver independent State hos 
.in Internationnl Law· jurisJiction to punish pirqtes ruld 
war criminals in i ts cus t ody r o.rdlGos of the nationDJ.ity 

- ... · ~f t~ vi:ctirn or tl'ic.; :Place v,her e "the. offt-ncc· wo.s co111t1ittod; or 

' (b) the doctrine that u,. St f,te has a d:i.rLct intc:;rest in puniahing 
the p ' rpe tr:it rs o cr.tr,1 ·s if th victim was a national of llll 

&lly · nge:. ed in a c:01i I on str1:1ggle: ngalmt a comnon eneJl\Y. 
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. The doctrine called Universality of Jurisdiction which has received 
the support of the United Notions Wor Crir.les Commisoion and is s~nerol.J..y 
aooepted Q.8 80l4nd, received exhaustive treatment by Willord B. Cowles in 
an ~icle\ entitled Univer ali · of Jurisdiction over wo.r Crimea . 
(C~iforn.1.a Jew Review, Vo • J 1945 ; P• , n w: · earned · .. 
autor states, "••••• when it is a r.iatter ·or doing justice in plaoea ' 
where ordinary law enforcement is difficult or suspended, the military 
tribunals of the United States ••••• have o.cted on the prinoi"Dle that 
crime should be pwriehed beco.use it is ori'tle·. : · They :·hav~ had no oomem 
with ideas of territorial jurisdiction.... ·No evidence has been found 

' that &JV of the duciai~ns just discussed were the subja~t of protest by 
the governnents of' the accused persons. Certain it is that in none of 
these United States oases is there 81\Y evfdenoe ot a . c.:>naoiouaneaa on 
the· part of' the courts of any duty not to assume jurisdiction." The 
author then argued that "while the state v,hose no.tionals were directly 
affected has a primary interest, all civilized states have a very real 
interest in the punishn-.:nt of war crir.ies'', and· that "an offence ~nst 
the laws of war, as a violati~n of the law of' nati.:>ns, is a matter of 
general interest and concern". He oonoludod that "every independent 
state has jurisdiction·-'·to punish wnr criminals in its cuatcxzy regardless 

. of tm nationality of the victim, the time it entered the war, or the 
place where the offence was conmitted". 

J. In ao tor as a Court tries enenw nationals tor offences whioh do 
not constitute wor oriraes stricto senau (i.e. offences comnitted against 
other enelJ\Y national.a or neutrals'Other than those treated oa Allied 
nationals) jurisdiotio·n J.ll\Y be based on the undoubted right under inter­
national law of a belligerent, on the total brealrdown of the ene&\}' owil'18 
to debellatio, to ta.lee over the entire powers ot too latter, includil'l! the 
power to make laws and to conduct trials. Thus, by the Declaration 
regarding the defeat 'of Germany ~ the assWiiption of' supreme authority 
with respect to GermaJ\Y, made" i.,n ·Berlin on the 5th June, 12f~, the tbur 
Allied Powers occupying Geimaey . assw:led suprece authority. ( ·) The question 
whether or not the laws enacted and enforced by the Allied Powers as a 
result of this act technically respect the principle ot mllur.i orimen as, 
~, 111lla )>OOM sine lege does no\ ~tfeot the ccx:1plete lego.li"GY under 
Internatioqal ~w oftheir \~tions, (2_J 

4. ijome few of the eno.c~ments v.hi~h are set out later in. the present 
paper(3) provide for the trial of traitors ns well as tre trilll. of war 
criminals. In so far as the Courts set up umer such legisl_ation try 
··persons accused of troc.oonable offences they ore, of course, exercising the 
jurisdiction which any state has over its own ·~ubjects. f 

B-1 Lroii.L Bf.SIS UNDF.R MUNICIPJJ, LAW / 

The lego.l basis under Municipal Lo.VI of .the various Courts, Cormissions, 
and Tribunals · set up to try alleged war cri 1:1in~s necessarily varies some"1at 
from country to country, but it is not possible at tre . present stage to 
indulge in ony ·extensive co~are.ti ve stuey of the so~es_. under Uunicipo.l. 
Law of war crimes jurisdiction, It r.ley', neverthelesA be of value to indicate 
the relevant enactruents and the type of courts to which, in onch country, 
war cri1.1e trials ho.ve been ref erred, 

(1) 

(2) 

(.3) 

•. 

•:,,. 

·See, in this connection, Professor Hana Kelsen, The Legal Status of 
Gennany in ~ric~ Journal of International Law, Vol. 39, P• 518, 

; I 

Before .the breakdom of the enell\Y, the belligerent conmander has the 
right, subject to Hague Conven~ion No. IT of 1907, to legislate tor 

.. the territories under his occupation antl so to provide for the p.miah­
ment, inter aJ.ia, of offences 'by one enell\Y nati0nal agninst another. 

See pp. 20 - 27. 
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It i s [;'e w.c~,~ E'B.C~t; tha.t :m a.11 iecl' vror eri:i:rinal is entitled ·to . 
t:~l\l. by_ 1~lf:t; °:'r., ~our t, but thi~ docs not prevent his captors froc tr,ying 
h~. ~y a: f~vi 1 . co~t ahould they :~hocea .. to. do so •. ·~ For• .this po:J,-0~ .Qt. Y,~ew, 
the l':"Pfnic1p;:Q en~ctu~nts . concerning the trial of wtJr criminals fnll 1·nto · 
three ·~o.t·~~?r;i.~c,' o.9cording to v.hether they' (i)·.orclito new courts; or 
(ii) refer case:; of a lleged wor crimes to n ~:i1litory court for which lagnl 
provision ho.a aln;;c.cJy been macle; or (iii·) · refer · such cllSes to alrecid.Y 
existing qf vil _courto. 

T~ r ~levant United Kingclon and United Stntea ~unicipal provisiJns 
:f'~l,l ~·1to . the first clnss, The French Ordinance ·of J .. ugust 28th, 1944, is 
an eDCOmple of th~ .. secon~, v.hile the NorY1egirui enacti·.lElnts · illustrate the 
third. . . . . . ~ · · . . ., ' 

• • I • • • " 

· Thf jU£°~~-ion of the British i5ilito.r;y ·. bour.ts for the trial of' waz­
orici~ s ia bal:)(:ld 011 tho Roynl. Warrant dated 14th June, 1945, . .t\rrq Order 
81/45,. as omended. T!1e Roynl. Wa.rro.nt sto.tes that ·His Majesty , "deeaa i~ 
expedient to mnke provision for the trial ·-and punishment •of violo.tions 01' 
the :;Laws nncl usageo of war" comr;tl.ttcd during any war "in 'Vlhich he hoa ' ooen ar 
raa.Y '156 . ~g~ged.:" e;t:· any .. time after the 2nd Septoober, :.19}9 11 • • • 1lt. . .is His ··· : 
Mo.je-~ty's 11 \'lill and _pleasure" that "the custody, trial .'An4.:'P.~'!!°!l}Tt)~~-Jp~ 
pars.ms c~gcd wi-ti i such vl 0l.ations of the l'aws· and · usages (ff war" Jio.11 
be g9verned by t n 1;; ~ -gulo._ti:ms attache d to ·Hie .WcllTant. The·Royal warrant 
is bas~~--~~ . the Roy~ . P'.('~rogativc ;· v,hich; ·1n 'Ehglish law, is ~!nothi11g oloe 
than t~. :-1:-s~due . .: o:~· .cW,bi.t:ro.ry outhori_ty ·which at •-ony ~yen tine is legally 
left in.: ~he . hanr fi ..;f' .:t'h€:" Crown" (Di<?6Y' o·'.defiuiticm). (lJ 

, . • : • : • . ·• • 1 . . . •·. # • • 

The ~-1E:..t_e~ 9!~~~J1.~t~ Co1iT.ti.1:J~ are .fU'1 .1Jld institution which 
existed .J?r,.i.or to the _Constituti ·iri of' ·_the -•_Unite d St~tes of . • "\.t'ler-l:co.. They 
hav~ -Qc~n J esc · i bed as th~ ·...unerica.r:i· Ceumon Law war. C,ourts . .. -T~Y. were not.,._ 
created.by stQ. tute , · ut are r ecognised"by sto.tutc ·1n~0 Vrhereµs . t~ l3ritish.. 
Royo.1 '· Wruirarit . of ll~th Jui¥) , 19li5; ~l.l\S ·made regula tions for~ :~r~nl ~t' wnr 
criminals for al:!. Bri t ish Military· Courts in eJ.l thuatres of,1opt:ro.tions ond 
in all ter:ri tori cs under the jurisr l ction of the UniG.cd Kingdora Govcr.rnent 
anl a.nae : · forces, .i.ho United Sta.t i::a- ·authorities, on the otp~r hund, ho.ve 
made differ~nt pr ov.i.:::i,ms for dif'ferent territories, , narae.l.y foJ' the 
Mediterranean, European, Pncific and China Thui.t r~~ .of Operat~ :,rw ( sE.e P'• 18 
of this dOC\JD€ nt ~ pp. 12-15 o:f ,:i.ocuraent III/114). \ ?.) · . . · 

. .. 
Provisi':Jns simila t0 ·tho~e contru.:ie d in the Roynl .W~~ant have in thf? · 

Co1:unonweo.ltl of faIB tro.l .i.a been 1 au.e by an ..:..ct of Porlio.r.1ent (wo.r Crii.ie:a .~ct; 
1945; No • . 48/19]15},- ~:rul"Tn the Do;.1i 1ion of. Cnno.cla by ··nn Ord~r in Council, 
made:. under th o.utho :i. ty of the Wei= ,Ml;11surcs . • ct of Conada, nn¢1 ~nti tled 
_Tii.e War. Cri_.Ti10 s Re,il]~~l:_~i ns (C~}(P.C; 5831 ~f ,30.th .i~uc. st , -1945:; Vol. III, 
No. 10, c'ana.dia.."l Yf<<1 • Order::i and Regul ti ns ). The ·l Q.t ter v(Cr<;; re-eno.cte~ 

•• • • ;l: 3 • ~•" " ~ 

-~-'7~ ~ ---- ~·-.-·· :·· . · ... ~ .. --------·- --=---.- ,-.------. . 

(1) 

(2) 

. \ . . 
See also pp_.1"/!18 ·:• the r e sent': ili>C'Ul'J1.ent ·, •o.n\l pp .. 105-:10 of War Cri1~1e : 
:&J:~ .. ! .. )~!.J~qp·)r t s published . :':".Jr th e, Unit e Nati·.ms · War Cri .~ s Cor:-u;d:;a i vu 
by His M1:1.iesty '·s ~tatio.00r.1. Ot'fice , London, Volmae I~ T~ const i t u-. 
tionality ',Ulc1 legalit y or' ·the ¾yitl Warrant n.,cl of its indlvicluul pro-
vi3i Jns- hav.c s o fo.r not been chal.le nged in ony Bri-tish Superior Court o.;; 

ho.ve its ;~,'kfri r;an c::,w·1terparts , t hL. orders of the l\nerican ·ex~cutive 
auth ritics -~ ppointl~ Mili to.,ry C0r:1nissi Jns for the, triul' of "'vtar crir.ilMl:J 
und r tl e:. : a.vt•of tbc United .:>:t ute·El . · The l ntt,er have -bcen .revi(!w-eu by tho 
s· ,r eue Court o :· tb s Un · t er ,) ot es in the so-cc.lle1l S~bofeur cas·e, ox 
p u:!:' te 91,;. i __ ~-~-1--~_•__:l J_thc!.:~ '~ ~• 2) and · ~ t h case s ~n re Joi, ushl ta (19~) im. 
in r e H--; .. o. p.9L. 6 ) . :gul ti 1 ·6 of the !loyol ·.,arT t stn.teo explicitly 
truitthc' ~c.:cusc:,. · t. not e r.t i t eel to object to tr c Pre 3i ent or ony mcm ..,1· 

of the C:> Jrt o!' t °11e Ju ge , ... ,. oca .e , or to f fe r o.rzy spcciD.l pl ea to t he 
ju.ris J · ct i of Lh,. <)ourt . 

F r fu th-~. l.ct ·.i. ii r cgo.r in th0 Lo6 .1 
Mili ta~, C· .... 1, · z.: .i. .m :JU! '/e.r Cr :L:. 'l'rio.l 
76 - 79 An .dl ·· ll}. ---- . . --· 

B0 s is of' th t Uni t u l ~j tatcd 
w H;E9.!t ~, Vol. I , r,p . 73 , 75, 

,. 
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1n,an Act . of Jlst August, 1946. The Canadio.n a~ Australian war crime 
Courts are, like the British, Military Courts.(lJ . . . 

, ·. ;. The . co tence of French it r to try war crir.tl.nals • apart 
from oae a . ng .. the French Zone o Gcmony, is baaed on the Ordinance 
of August 28th, 1944 ~nderning the suppression of we.r crir.:ea, which, b;y 
vil'tue of Arti9le 6 thereof; ia applicable not only to Metropolitan Prance 
but also to Algeria ·ana. the Colonies. . 

The tirat paragraph of Article l of the Ordinance provides that persons 
guilty of offences under the Ordinonce shall be ~.ried by French Clilitu,y 
tribunal.a i~ acoorclanoe ·with the French lo.we ·in force. Trials held b;y 
virtue o~ the Ord.inane~ have token place before Pel'tlal'lent Military Tribunals 
and Military Appoal Tribunal.!\ for which legal provision already existed 
before its enactraemt fpr the trial of offe~s by French military peraOMel_­
Article . l.24, of the Code de Justice Milito.ire stn:t;es that1 "In time ot war, · 
~ere · shall be at least one Perl:lanent Mili~ary Tribunal in each ailitory • 
region1 ~ t;1e seat of this Militnr,y Tri.bl~ an?,11, in principle, be the 
chief tq~·.of._.~ military regi,:m ••••• 11 (JJ , 

,, _. . .. 
The · necessary starti~ point for a stuey of Norwegio.n law relo.t~ to 

the trial ot ?; or-lminol. s is the Lnw of Decer.1ber 13th, 194,6 (No. i4on 
the Kuilshmenot llbreign War Criminal.a, the text of which differs .::mly in 
one minor respect relating to punislr.Jent from that of a Provisi:Jno.l Decree· 
ot the same subject do.ted May 4th, 1945. In prorulgating tho Provisional 
Decree-, the Norwegian GoverJDent in LJndon acted in accordance with the 
resoluti.m adopted by the Starting at Elverum on April 9th, 1940, \4,) ana.-. 
with I 17 of the Norwegion Constitution, Yttlioh. provides thats "1'he King 
may mnke or repeal regulations concerning coJJDCrce, cuatana, trade and 
imuatry, and policeJ they Ill18t not, however, be at variance with the 
Constitu-£ion oi- the laws passed by the Storting • •• •. They shall operate 
provisional.J3 until tb:: next .Stortina. II The Lo.w was pa.seed by the Starting 
on December 12th, 1946, and was sanctioned by t})e ,King on Dececber lJth, 
1946. Paragraph l of ·the Law read.a as follows: . 

"Acts which, by reaso~ _of their character, come within the scope _of 
Norwegion criminal legislnti~n are punished acco~tl,ir.ig _to NorwegieJ1 law, 
if they were comraitted in violation of the laws ~ customs of war by 
enelI\}" citizens or other aliens who were in enenor service ~ under erxn-:zy' 
orders, and if the so.id. nets were cor.u.d. tted in No~ or were directed 
against Norwegian citizens or Norwegian interests." 

One result :Jf the words "arc punishccl . nccording to Norwegian law" 
is that in Norway, nb specilll Courts, ~.1ilitnry !>r otherwise, have been 
set up tot~ co.sos of o.llogod war crin~ Such proceedincs nre brought 
before· the ordinary Courts of the land. \:J'J 

(1) ,,, 
(4,) 

(.5) 

See al.so pp. 17 - 18. (2) For which see P• 10. 

It is intended to include in War Crime Trial Law Reporto, Vol. III, 
an Annex dealing with French Law Concerning Trials of War Criminals 
by Military Tribunals and by Milito.ry Courts in the French Zone of 
Gennany. . 

This resoluti . n gnve t he Norwegian Government full p ..>wer to talce 
any steps and to ~:lllke any clecisions v.hich they r.1ight find necessary 
unier war-time c~nditions. 

See P• 11. 
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The ooo.luoti.n[, uf !..• rfr1 trinl'3 uuf .:>.:c the: Df\nioh Civil Court8 (1) 4,a 
provide fr in the Dtlni ·h i1.d .Ji' P ·liru;cnt 1)f July 12th, 1946 on tfu 
Punishment of War Criminals, ·,hile ' 'th • Del ,·;10.11 Law of 20th June: 1947, 
rela t es _to{~~e compe t ence vf pelgi£ }fl,i!i;t~J:t.~~~ in the Wltter of 

1 ; •• • ~J?~~ethe Ac~t~f P~ilXi_~~tBg~)8r~e~!~ni~i.,1:e t~~-.~~ree _ of 5th August, 

· ·-.:.~- · .. · · · ·•. A lo.w Governing th~- Tri , l ; f' -'i'/ar Crininnls vr..~ 01~~te.ll by the Chinese 
.r1.uthorities ·_ on Oct b.. r 24th, 1946z ·. Article XlV ?f .. thia Lo.w _.provicles thnt: 

• 

. .... . . . . 

"Art. XIV. rlar criue casc.s shnll be within the jur;j.s ,iction of 
th~-M_ilitn.ry Trib~na ls 1'.)r- t he Trial of Wo.r Cri1~1inal ... , attached 
to ve.riou~ ij ilitary 0rga11isll.t i -:ms by or<.ler of the Ministry of.' 
Defence. 11 \3) . . · . 

• •• •• • • r , · • • • , • • . , ._ :. . • • - • ••• • 

..... ·. ·· ... -~t-~ ~tudy 0f the jur-i~~i~-ti m of the Nethe~lMds ; C ur.ts t;cyir!fZ 
allegc,l war crimimus, the r ekvo.n t ena.ctl':lents are the Extraordinnry Peno.J. 
Law Decree _ 91'_ :pecer,1be~ 22ncl, 1.943 .(Statute Bc.-k D. 61) and the Deoroes of 

_ 22nq ,Decer.1bei,, -1~4J - f$.'!; ~·tu te Book .D. 62) and of 12th June, 1945, ' ( S~~ ~ute 
Book F, 91) by which , s p6Ginl courts l\l'lv. n spucio.l Cour " do Caaso.tion 
were · set up havi ng jurisJ lction <:M:.' the crir.c s to which the Extraordinary 
Penal. Law Deer~~ is 9~l(lica_b_le. Those courts are c :.,mposcd of r,lili tary 
nnd civilian j .~ B .a, \ ) , . · 

. 
The Lo.w of .. ~ugust 2nd , 191;7; ~f the c;.;·o.nd Duchy of' Luxembourg provides 

for the trial ot:~l-l ~• ~:.l _W£-:t:_c.:r~~~~?:!.1.b~~~---~aur5 by a specially 
~:3tublished War Crimes ·c01.ll'.t,, . 11hich, :.i.ccorr.ling to. ~t-Acle 20 of the Law, 
is . t.o ·have a 1:1ix d civil unu. ·i:1i litary conposi tion. \-'} · 

: . -~ . 
The jurisc.licti .m ol' ~~~i~l1-f2.1::.1:EL_tz:ying ~~-~~no.ls nnd .tr :-.itors 

is bo.sed on various uecrees , .of which tht. c .:msol~.dutcd texts • were 
pronulgated by the PoJ. ' sh Mini s ter of Jus tice bn 0 9touer 31st nnd 

'· · December 11th, 1946 (See Ofi'i c .1.nl Go.z<-tte of' th€ Repuolic .of Polan-:!. 
17th' November, 1946, No. 59, ite,:1 327 a 1 15th l)ciceu r, 1946, No . 69, 
item 377). Polish trie.J.s of wur crii n. no.ls una. traitors are he l d before 

16
) 

civil courts, inclucli!'lg a sp~cl3lly ;sta Jlished Supreme Natioml· Tribunal) 

A Yugeslav Law f 25th A l.lst, lQJ,.5 govern::. tb:/--t!'ia.l of ,·,m;::cr.im'lnals 
o.nd traitoFs by !•~.!~•:w C~~~• Suoh c~f~nces £'.l'C tried by eith'3r ciy~l 
or military. courts, · according to the prov1:,1so11s of paragro.ph'S · l and 2 of" . 
Article 14 ·of the l aw: . 

"(l) 

(2) 

Criminal acts u r dcr thi e Law v.re tried• in the fi rst ins to.nee 
by the Pc p l e I s Co nt y Courts , or in t h e cnse of' military 
persons, by mi l i t ::-.::7 court :, • 

In particula rly i mportant c ::-.. es, Cl' i.1 ina l c u.,es under .rl.I"tlc lo 2 
of this Law are t o be tr ied by the Supreme· Courts of the 
f eder at ive u ni ts ·· o:c if th e uct is of' g neral state signigicunc~ ' . 
by the Ii · l i ta.i·.v Bench f the Sypreme . Pedcr:u Court, or otherwise , 
by the Supr eme F'eder ul Court . 11 l 7) 

•Provisions .f or he: t ri~-.Y!~-~~-s and irn.it..)rs :in Czechos lovnk i o 
were made by Decree No. 'ib" of J1me 19th, 1945, of the pr si<;lent of the 
Czechoslovo.k Republic , Law No . 22 of 2l .. t h Januo.ry, 1946, or the ~ovisional 
Na tio o.1 Assembly of th " R public , Lav, No , 2l~5 f 18th )?ecemb r, 194G, of 
the. Cons·tituent No.ti01 a l Ass1., ·,1 Jly o · the Repu lie , and Decree s Nos. 33/ 1945 
and 57 jl946: •of t h~ S .wul· N" i orw l Su 1,Ji l. :juch t rials wE;r.e to be held 
before specio.lly _ i ?fb! • •- - ·:, :L:~•s Courts .(8 ) 

... .. . ... 
_ ,.,. -- · ···- · - •·-• - · .. -

(1) Seep. 12. (2) St;C P • 2d. (3) See P• 19. 

(4) See P• 16 . ( ) .,e . p .. 12· • ( 6) See P• 24. 

(7) See P• 25. (8 t>OU P• 22, 

• 
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.. 
Ap~t trbm tho British and {!nited States Milito.ry Courts and Coamissions 

whi have been eatabliahed tor the trial or olleged war criminal.a ·1n · 
(for instance at WUppertal Md Hamburg in the British zone and o.t 

in the United Sta.toe Zone), several syetema of Military Govorzgent 
0o!£1p have also been act up, in the various z:.>ncs, with power to try ~ 
orimea and other ottenoee • 

"SUpreine legislatift, judicie.l and executive authority o.nd powers within 
the occupied territory arc vested in rne as Supreme Cor.ma.nd.er ot the .Allied 
Porcee and aa Mill tary GoverJV,r, ani the Mili tory Governccmt is established 
to exeroiae these powers u~ ey uirection. All persons in the occupied 
tem.tory ·will obey iml:)c::1iately and without question all the enactments and 
orders of the MilitllI')' Goverment. · !,ilitaxy Goverment Courts will bo 
established for the punialomt of ot'fenders. Roaiato.nce to the illied 
Poroea will be ruthle~sJ.y steeped out. Other serious offences will be 
dealt wit~ severely•" l l) · 

.. 
In his Ordinance No. 2, General Eisenhower, again acting as Supret:ie 

Coa:iand.er, oatELblishe<l Military Governcent Courts for the parta .. o~ Germal\Y 
ocoui:isd by the wes~ern Allieo. He also issued Rules of Procedure q.t.: rilitery 
Govern:ient Oourta,and, furt'1er, OrdiMnce No.l (Crime and Otfences).l2 

The Declaration states, inter~, that: 

"The Representatives of the Supreme Cocr.U\l'lds of the United Kingdcm, 
the United States of Al~~rica, the Union of Soviet Socialist Republics 'nnd 
the Prench Republic, hereinafter called the "Allied Represento.tivos", 
acting by e.u·,hori ty of their respective GoverJ1r.1ents and in the interests 
ot the United Nati.ms, accordingly r.lllke the following Dec-laration: 

. (1) 

(2) 

(3) 

"The GoverJL1ents of the United Kingdor.i, the United States of 
AJ:i,drica and the Uni~n of $Qvict Socialist Republics, and the Pr~visional 
GoTernoont of the French Republic, hereby asswne suprer.ie authority with 
reilpec~ to Gcrraany, inclu<ling nl.l tho powers possessed by the German 
Go\rerraent, the High Cor.nand and any sto.te , IIUnicipal, or local 
gover1100nt or authorit·y. The assi .. uapti.,n f or the purposes sto.ted above, 
ot, the said o.uthority and powers d.:>e s n~t effect · the annexation of 
Gertl8.J\Y"•'' 

ftolloa inserted • 

-Tho date of Pror:ulgation of Ordinances Nos. 1 and 2 was 18th September, 
1944-. See o.lao P• 27. 

British 001,oand Paper (1945) Cmd. 6648. 
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Articles I Md II of Proclanation rt.>.l establishing the Allied 
Control CoWloil run as followas 

"I. · AB a.nnowiced on 5th JW1e, 1945, suprecie · authority with r oapoct
0 

to Germany has been aasw,~d by the GovorJDents of the Uniteu States ~t 
.Ainerioo., the Union of Soviet Socialist· Republics, tho United Kingcl>o, nnd 
the PrJvisi )noJ. Governoent· of tho French Rcnublic. · · 

II. In virtue of tho supreoe authority ru-id po~ra thua ass
1WJCd by 

the four Governraents, the ContrJl Council has be~.n ostablished~o.rxl aupname 
· authority in onttora affecting Gertlf:UlY . l.\S a whole ho.a been corit'~cl.upon 
the Control CoW1cil. " 1 

. Section Ill of Proclamation No . l of the Control ·c ounci l pr ovides .. 
aa followaa 

•·
1'./,.ey r.dlitary laws, pr oclwJati:ms, ortlers, ordinnnocs, n0ticos, 

regulations and directives i s sued by or under the auth ::>ri ty of ttt, 
respective Conr:ianlera-in~hief for their respoctive Zones of Oooupation 
are o~ntinued in f orce iri their respective 2})nea of Ocoupati Jn." 

Shortly--af.ter -the -Declal·ati >n .pf Berlin,. the British. Uniteditates, 
French ond Russian-Z•Jnes were bro~t into b~ · IJ6. nnd the. juriaalot 1.m uf .· . 
General Eisenhower ·as Supreme Ca·,marrlcr over thq , western oocu1;ied territ.0r i nu 
081:le to o.n end. · ·: • . . ~\ ... 

,. ' 
.. , . :, .. ~ 

When, after .the·· Berlin Doclorv.tion of 5th June, 1945, General . 
· Eisenhower, in his capacity ;Jf Cor.nnnd.er-in.:Chief' of the i.oerion.n Fbrcos 
in Europe, took over the o.dr:ti.nintruti::m of the .:.r.:ierico.n occupntbn zono, 
he oode a Froclat1ati,m stating that, intor DJ.in, nll or .. ors by tm 
Military Govorncent, incluuing procll'\T.10,tions, lnws, r egul ations nnd ~:;,tices 
given by the Suprer:ie Cor:unander or .on his instruoti·ms, r craained 1n force in 
the .ArJerioo.n oooupatiJn zone unless repoalc<.1 Jl' al toro<l by t ho Co .. ,;Jrul(lEJr-: 
in--Ohief' hiJJeelf. The Military Government Or.i;i.nnnce No. 2 and the Hules 
o't Procedure in Military Government C0urts arc • t hcr ef ro, the bMis of 
Military G<.>vernraent Courts established in th1;; iu'Jerican zone of ocoupo.ti~n. 

Sir.lilarly, Ordinance No. 4 (C:mfirno.tb n of .Lcgislo.tion) .Jf tlcic 
British Z0ne, runs as followsa 

"Whereas on 14th July, 1945, t he Cor.r.1o.nucr-in-Chie f of t he Dr l tish 
Zone of C.:>ntrol assuraed all nuth ri ty ond power ther etof.Jr o posaeaaotl and 
exercised by the Suprece Couir.iander Allied Exp6di ti ,nary ~oroc wi thin t he 
British Zone, NOW IT IS HEREBY OHDERED as foll ws: 

Article I. 

l. All Military Governnent Procl~. e.t b ns , Or.c1i •wnccs , Lo.w~, Not i ceo , 
Regulo.ti ·;ns nnrl ot her eno.ct1il nta ru1d orJ.ers and all ar.ie ndnents ancl 
roodifications t hereof issued by or unuer the authority Jf t re Supr w o 
Conmander Allied ExpetlitiJnrry Fbrce a.nu eff ect i ve ·,lthin the Brit i s h Zone 
of Control -on 14th July, 1945, are her eby c :.i;1f i r Dc:tl and ( :iub jcct t o tlc 
provisiJns of Ju-ticle II ·hereof) will c?nti nue in force t hroughout the . 
British ZJne until r epealed or f:\l"Je nded by or under the authority of tfio 
Oom:iander-in-Chief of the British Zone of C~ntrol. 

Article II. 

2. J.,11 t he enact . cnt s I ntiJ nc in Article I her eof h 11 ·ih0r u t u 
context so re qui r es r o.dr,1i ts r ca ~ and c ,ns t ru no i f thr :> h:.>ut t ho 
e¥l)ressi n "C . uo.nder-in-Chief of the Brit i sh Z n fl of Contr Jl " w r e suli:3tit 1t1: 
ed f or the expr ss i on "Supr cne Cot.n an er .. 11i0 ~ E .. C ' i t i Jnary_ r e "• 
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,.,rtiole III. 

· ~-. · The British •Z.:,nc ot Contr·.)l is tho.t p:.>rtbn of Gen;umy which is 
o.~cupied bY, · the 1'..>roes serving unc.lor the corannnd q£, the Corxlllllder-in-Chief 

: of 'the Bri-tiah ~ed Force·s · Jf Occupati :)l'l in Geroany. _ . It do~s not 
include the British Sector ··or Berlin." · : · .. . . ;_ .. 

·· ·:: · · ·' ·)filitary Governnent Courts continued, thtiref~e, to. (?pcrntc in the 
. .. · British Z:>ne as under Ordinance ·No. 2 (wit~. omendr.1(3nts) .. u.n~~l 1st January, 
' ··· 1947, when · under -~~nance No. 68 they.:·~e ·replaced bi. tl·1 sy~tec of Control 

Comrai.sai:m CourtsJ. l) • , . . .. .. . . . .. . : . . .. 

. · ..... .' £ .French H~ Cp!lfina'nc1 in Germany wn~ creAt~d on ]5th June, 1945, and 
Ordinance No, l ? 28th July, 1945, of the French COf.Jil)nnde1•-in-Chief, wbloh 
was thus enacted o.fter the Berlin Declaration run after the er.1ergence of 
the four Alli~fcl ,z;,mcs, mainta'ined in fo.rce. the t~ Ordinances of the Suprerae 
Allied Co..nander' referreu to above. . . This br~et ~c~unt : ~f:-· the legal history 

· ·· . of the Prench ·Military Governnent TribunD.l:s is r<3Peo.ted ,in the Preamble to 
Ordinnnce Nos. 20 o.nd 36 of the French .Conmandcr-in~}µ~t, which me.lee 
provisi1ns regarcllng the . juriscliction of French Militor,y Goverrnent Courts.(2) 
" ' ' ':'' . . . .. ... 

Counci came into f~rce; its purpose, accor<ling to its _preacblc wa.a to 
. give e feet to the tenns of the Moscow DeclaratiJn of 30 October, 1943, o.ro 

. · the LOndon ·Agr·eeme·nt of 8 :.h.Uguat, . .- 1945, and the· Charter issueti pursuant thereto 
arid in order to establisl\ ·a. uniform legal. basis in Ge~l'\Y. _for the r,rosecution 
·ot ··war o.Pimino.ls aoc. othdr ·similAt offen.leris,-- other 'than, thos.e clealt with by 
the .. International Mili:tP.lY Tribunnl." . .. . · , . · · · 

. . . l. • 

· Law ·No. 10 reattirras the right of the Con,nander-in-Chiet. of eo.ch Zone to 
., ' •. ' •• i , 

establish within his · Z)ne tribunals for -the ~µnishn~nt, inter .cliu, of wo.r 
crime&. Artiole III thc::reof. · provicle ~ thQ. t: . ''Ea.en, <:>P0':.1,PYi ng authority,. 
within its Zone of occupation, . : .. . . 

(a.) shall have the right to cause pers ns within such Zone suapected 
of ha.vihg corrmitted a crir.w, including tho~e c;:~ge_d. wi tl l crir.e by one of 
the United Nati~m. to be arrested...... · 

(b) shall ho.ve the right to pause nll _perso1~s so arreste<l. Md 
charged, and not delivered to another o.uthority as. herein provided, or 
released, to be br~u.ght to trial bcfor~ an -appropx:i~te tri~unol•••••• 

•.; . . 

2. The Tribunal by v,hich pcrs :ms cha.rg. a· with offe nce s hereunder shall . 
be tried o.ni the rules .and procedure thereof shall b t: deten.1ined or de::,ignnted 
by each zone Command.er for his respective Zone •. •othlng herein is inten~cd 
to or shall impair or lirnit the jurisd iction or pqwer of flilY court or 
tribunal now or herealter est~blished in ney Zone by tne ,Cor.vJonder thereof, 
or of the interno.tio ·lil.l I i-litary Tr-ibu.(;lo.l _established ~Y. ,- the L:>nu::m Agreement 
of 8th August 1945••••••" 

The effect · f Law No , 10{ wi. thin the z, n s · of G · r,~a.ny must now be traced. 
By J.,rticle l of Ordi 1 o.nce No . 36 . o·f 25th February, 1946, the Fre nch Zone 
Coi.anander hllS ~ioply be stowe upon the existi11B dil~ to.ry Governme nt Courts 
in the French ~ne juri sdictLm over the offences s ot ·out in J..rt.icle II 
ot Law No. ~o.l}) 

(1) Se~ pp • 9 ard 28. .. 
(2) Seep. 28. 

(3) See P• 29. 



.. -'-•·· . . . . . 

' - 9 ' ... 

Ordinance No . 7 of the 1,;ilitary Governuont of ,th~ United States Zone 
of Geru1ru1.y, which becar:ie effect i Ve on Octy ber i8th·;· 1946,. p;g~ideL1 ., " iil the · · 
words or its ,u-t i cle I, for "the establiebn. nt of Military Tribun:us ,-.ilioh 
shall have power to try and punis.!'l 11ersons charge wit~ o,ffe~es" recogni~d 
as crimes in Ju-ticle II of Control Council U;l,w No •. l_O·, i1~ludina conspiro.cit :; 
to cor.vnit aey such crit.1es." ,u;-ti cle -II(a) of \iw Or<linance 1 as vd.U be .s~·qH 
preS(;Utl.y, referr,d .to_ Lnv, Nq. ~o as ;)~Q·,jr t.he , lcqo.J. ~ourcee_. trxi, ythich tl~~­
power to pro~lgo.tc tho ··ordi~o ·~ose., ·J;tt· is in purs~e-ot 1flis , . 
Ordlnnnce· that . ~ . ru il:i:~81')' Tribunal{'werer·,s.et up to co~uQt tl'J, t;riQla · ·: .. 
col?IIlOnly re~eh:c,q._. :to o.s··:the ;''Nur~.mperg· :ubs_e.quent l'ro·oeedi~gs".\ 2J;.oqorc!ing · 
to the Operu:ng _Sv~ech of the ~p.s~uti.>n ·11f.on~ ot those ' trials, tho.t of 
Josef ils~~t~~ "~q. -15 othefa,. ~ siinancc No•.· 7 was enact~d ~tqr the J?UIJ?~se . . 
of il-;Jlbl.eroo-nting Law N • 10 of' tr.e Allied Cont~l Council tor .. Gen~, rind .•to · · 

) , . .. . ... . ,. . . 
carry out :the fi-µrposes therein stated"... · 1 

• •• , •• ' · · - - ~·· ·· 

;. , . .... - · '

0 

I • : .. • .. .. . • • • ':'.t/: ·•( ,'.) ... ~ a i .. , .. , .·...- ' • •. 

Orcline.ooe No. 68 ot the ~itish Zo~ .. ~ i~~.-~~,:~;"f.;o~·up:~~:,: 
a new system of C :mtrol Oomnise:l.on ~~r,,~ ~i;~ . N9 • . ~ is ·iiil_f·~ ~J;y"' 
r~fen-ed to i~ this Ordi nMOe; ~t .. _~ph· · 1,. 9! . the : latter ~ll:idil.s . ·. · 
nthin the criminal offcncm v.hioh Control CC!a:iission Courts . ~all· ~l . · 
jurisdiction to tr.y: . 'lill ~ffences ~ ~~ lJ.POel~t~;~,: ::ln\f, Ord(ri.anoe, · ·.:: 
Notice or or~er issued by 'o~ .\lmer -the ··au:t}lotj.ty . if ,;thf.Aµied Control 

. I 

CoWIIIJil· for Ge~-, in' fo~qe in the ~i ti,h. ,Z()ne. 11 \ 3) : · .. · · : 
• • • • i . .. ·- . • . . . • : • ' •• • . ,. • \ .. > • • • 

::·, . ~.- . ' . 
,· ·-. ., •, · \ . 

.. ..,,~ ... . ,/ . : .~ \ . 

.. • : • .. . 
. :. ·' 

. . . , 

·~ -~· .... . 

· .. . 

. ~ . 

. . ·: .. 

.. .. ·· . . 

. .. . .. · . 

. , .... 

. , , .. 

. · " ' . . .. 
. !· ·::• . ·"' ::. . ..... 

.. . . 

. -­.... .. 

. ... ··· · · 

...... · i .. . i-···· -

. . · • 
· ... ....... . 
,. ..... 

. " t · 

. ,i , .. 

' . ~ 

(l) 

(2) 

(3) 

, , ·. -- -•'"'- - . ,. _,.,.. ______ _____ ,. ---~-- - --· ·· --
• ' .. 

See pp . 29 - 30_., 

.. ' . . .. . · . . . . 
. . • . . . 

... :._: 

. . . . . . ~ ,;: 
T~,.e::.Trio.J.s are t he foll,owin.:; : Co.se No.._ 1, ·1':: .i.J. . I ~ i:.."'l .Bra1~9:~wo,u:l . , ... .- :: · · ~ 
23~.• t!,eJ.;s .nCase No. 2, Trial of ·Erhard .Milch, C~e-:No. ·}, ' Trial of . ·,-, 
Josef Altst8tter an~ .1.5 oth€-rs, Co.se _No. -4i 'T1·io.J. of Oswald Pohl and . . ' ·; 
17 others, Case No. 5, Trial of Friedr.ieh ·Fl'ick and ·5 otht;~s, Case ~ .)· .. 6, ·, 
Trial of Carl Kro.uch_and 22 ·o'thera, bas ~ No. 7, · T,.·id.1 of W:l,lhelmList . · -.- · · .. ~ 
o.nd ll ot hers, Caa 1;; No • .- 8 , ·Tr ;i. f:\l of Ulrich G~ci ,:!'olt and 1-3 others, · - '' .~ 
Case No. 9, Tr iD-1 of Otto OhL n 'b r f r.u r · 23 other s·, Ca :-ie No. 10, . Trial·· · · ·· ·: • ·.•· 
of ilt'rie 1 Krupp v:.m ' B:ihlen tin<l Hu.lbach M d 11 Oth.era, .. •Case' No. ll, . 
Trial of Ernst von Wcizsa.echer and 18 .other.s . · . , 

See P• 28. 

, 
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o, THI.. JQRISD.IQTION ·. OF 

WAR CRIME COURTS 

11 · . Genoral l!e:ka 

Had time allowed, those provisions cl the enactments mentioned above 
\Wlioh cletine . ~e juriadictio~ of war crime courts could have been· made 
the eubjeot of· oonaidere.ble oomparati~e analysis and ·olaaaitication. 
lhilo it~ onJ.y boon ~••iblo \IDcler tbe o1roucatanoea .to· calm a litd.ted 

·nllber "Jt rc.•.rl:a o~ fl. oore general nature, it ~ nevertheleas ~en 
t~t ot uae t.J t.lE'.lce the following o.:>lJeotion ot jui-isd.ictional· · 
prOYi■i-?M e.a a. ~ WI~• for di.,...ion and thought. . · 

.. _ .· ' 

' , ... . . . . . ' 

. ··.: .• \ ,• 

It is possible to ·diaoern ·a difference between the Anglo-$8.xon and 
the pi-f"..01~ Continental legal. &.PJlrOaoh to the punishment of war criminals 
and the Prench, Norwegian •. panish,Netherlanda and :t,wcem~g proviaiona ~ 
be used to demonstrate the latter • 

. T.he first paragraph of /LX"ticle 1 of the French Ordinance of August 
28th, 1944, for insto.nce reads us f'ollowai'' ''EneD\Y nationals or a.gents 
of other than Prenoh nati;)nality who are serving eneiey administration 
or interests and who are guilty of crimes or dc,liots oonmitted since the 
begiMing ot hostilities, either in Fronce or-in territories under the 
authority of Prance, or against a French nationoJ. or a person under 
French pi-oteotion, or o. person sorving or having served in the French 
armed forces, or a stntelesa pors~n resident in French territory before 
June 17th, 1940, or a refugee residing in French territory, or against 
the property ot 8.1'\Y naturol pe.l"s:.ms enwr.erated above, and against al\Y' 
Prenoh corporo.te bodies, aho.ll be tried by French Military Tribunals ~ 
acoordAnce with the French laws in force, o.nd according to the provisions 
set out in the fil"Jsent Ordinance, where such offence~, even if coimni. tted 
at tt"ie time or er the pretext of' o.n exi,tfng state of war, ore not 
ustified the lo.ws and cust::ims of war". ~2 J When o. French Military 

Tribunal tr es o.n o. eged war cri nal, the judges decide first whether 
a provisi-:>n of the French Crirainal Cou.e has been violated and, only 
second.ls, whether this breach was justified by the> laws and customs of 
we.r. 

Again, the NorwegiM attitude towards the treatncnt Jf war criminnls 
follows tm generol C~nt~nental pract i ce by stres sing thnt, bef ore 
pun.iahment of any individual offend.er beco1:ies l e0ol, he must be shown to 
have offended o.gai nst s Qne specific provisi Jn of Norwegian municipo.l law 
as well as against the laws o.nd usages of wo.r. The Norwegion approach 
is shown in tre f i rst sentence of Ju-t!.0le 1 of t he Law of Decer.1ber 13th , 
1946 (No. l.4), .'14\cts 'l\hlch, by r eason of their cho.r cter, come within 
the scr;i of Norwe~inn crihlino.l l e~is lation are punished accJr <linr;· to _ 
lforweg an lo.w, ll' hey were · couvnit ed in violation of the laws and customs 
ot W by eneqy citizens or other o.l.iena viho were in eneJl\Y service or under , 
_......, orders, and •if the said o.cts were cor:mitted in No_rwoy ~r . ~~, 
(U.reoted against Norwegian citizens or Norwegian: inter ests .•••.•.• 11 l 

$ee p .. 16. 
Italics inserted . 

rt 
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~ conmentary of the Norwegi an Ministry of Justice and Polioe which 
explains the provisions of the Law claims that this attitude i s the same 
as _t~at adopte d in the Moscow Declaration, which provided thnt war 
criminals other than major war criminals were to be tried an:l punished 
in ~cordanoe with the. lo.we of the _liberated countries. The Ministry, · 
quoting Art. 96 of the Norwegian C:mstitution: "No-one 'CDl:J3' be convicted 
except accorcling to law, or be punished except accordlng to judicial · 
sentence• •••• ", then goes :.m to state thats · ''Norwegian courts can .only 
inflict punishment aocordi ng to provisi~ns of Nqrwegian- c1gil ~r , 
milit · ..cy law. The principle l~id down in Art. 96 of th.~ Constitution 
must be . interpreted in this ·_connec.~~:>n so aa to make · an:• orbi'tra.ry 
application of an undefined ·provJ·st-:,n- of _internati t.inal le.w inadmisaible. 
In No~, · intcm-ationa_l. law is n:>t i.l')corp;,ratcd · into· national law as 
an integral p·art, as :is t he cas&··±n ·various ·· r::1reign legal systems. 
Bef:,r e a rule o_f substantive international law can be npplie~ by Jtorweginn 
courts, ~t. nuet ·?8 i~~~rporatod into Norwegian nat~~nal lnw by n speciaJ. 
act. A ·Clear example of this is Arte ·92 bf our ajlitar,y criminal code_, 
which fixes the punishment f "r a tn,ical -war crime corani tte<l by C? llel'i\Y · ·· 
soldiers. · The pl'II'~a_ph .. is· baseJ. :>n the international refgulativos which 
arc t o be foun,. in tre Geneva Conventipn of· 1929,. i;:egard.ihg ttio

1 
.tr~atment 

of sick and wounde<l; (?f'• A.rt ~ ' 23f of the Hague Regulationsi" ·· . . -_ _. . · ~ 
. . ~. : 

It is to oo ·_ ~otecl, h:Ntever," that a Norwegian Co~t·,i's not ~eoluded, ,. 
from sentencing a war criminal· to death 1?1 .. the.~fap-t.·yhat ·.the ·umnic.iw ·: . . · _. , .. 
enactment enE\bling the supr~·. pcmalt:rto lie ·exaqted. -~or .his offe~ce ·. ·. , '; : 
was not pa.~~~d until t'ft-~ir :the · coimnission the~of~ ·. Acc~r ..'.li ngl.y, jµg.gme!lf .~ .: ~ •· · 
went against, -Karl Hans• H<~r1:-iann K;Linge v.fl~n lw · appealed .. to ~be .. s~--
Court of Nprway against .his bein~- condebned t.o Gl.eath: us· ·a war criminal . _,. . 
by the Eiqoivating ·Lasinanri~r~t t . {Court of' ,;.,ppe~ )., on D$lcembdr '8th, °19.~5~· · ·,. : .. 
Counsel ,~or Klinge -elairaeu t!io.t th:e L~nsrett had: upjtlst~ 'applie~ . .,. .· ·. 
the Provisional Decree of 4th May, 19.4,-~lJ under which _the .·s ente.noe of. · 
cleath was . pc.rr.iis_sible; · as .the crimes for :which the . defenclant h~ ~en, 
convicted _had been committed before the passing of _ that· Decree/ the '. ... .. 
punishment should have bef;! n r estrictecl tq the·: li.mi ts se ~ .by Arts·~ 228-;. ., . 
229 and 62 .. of the Civil Criminal Cq~e·, . acoor di_ng to which t~~ . death :.:. -~ . · 
sentence -could ,not have been passed; hi~ .arguineht was based on· Art. 97. 
of the Norwegian Constit~t•iortj · which provides ··tnatf . .. "No law mcy· be '. . . · ··. 
given retroaoti~e effect." 0~ 27tf February, 19_~?, ·howeve~, -ft:ir v~i~WJ · 
,reas :ms a maj6r3:ty dJf the Supreme_ Court .judgss reJec~c · t l1e ~ - ar~n~~•:\· . ;:·. , 

(1) This was t he pr ~c.cce~sor of the Law · of December ,+3th;~.- l~,:9.., .. :ond· 1:ia <,, 
on this point, the saf.le provisions. . · . ·: · : · .. .. -- ~- . , : 

. • J. • • 

. .. ' 

(2) The exa.; 1innt~ )n of Klinec 's appeal i nvolved the juq_ge~ in · ru1·· .... . · · · ' 
interpreta t b n of one of the.;)llost 'f'unqairental .pr ovisi .mr. ~'!,' the Norvll:3£:;~·on ... · ., : 
consti -tuti·m . It was perhaps i n llhe circwnst anoes inev~ t e.bl e . theref;?r ·e · . ·· . · .. , .. 
that inter esti n argwoc nt~ l;>ase on pr i nciple.a qf j ust ic~ a ~ public '_l?o+'ic~; .:.: · -.:.~ 
should have btle n raised . .Thus , Jud ~c Skau pointed out . t hat c i rcums t ruices . .. . .. .... 
like th.)se faci ng t he · Court c.ould · not have _been fores·ec.n whc.n ·t he cons titLr~_i , _ _, ; : ·, :. 
was drafted, and expres3ed t ho opinLm that i t seer.:iecl unr'ens .mable t ha.t 
provis ions made ·· f .)r- the pr ~te?.tt .,n af t he ·comraun.i. ty could be r e l ~ed _upon 1u:r_ · · ,·; 
an enell\Y of the sru-.1e co1:m1uni ty. To a llow such a pl ea ~o .•~ -iP~t ·,torward by ,·, . . : .: , ., : · 
fore i gn war orimin ~ls would be t'. vi l nti n of t he hi gh .' pr:LncipleS' which· we .. _ . .· .. 
t he foundation of .Art. 97 ru}l.l t he claim f or _justice whtch it support e , • . , · · ; __ : 
Judge Holmboe , .)n the other hand, c l µor].y r ardod . .hz1.• .97 . of_ th"' Const:t;~t:l:01;1_·-..: . 

• as a safeguarcl agains t de spo t isi.1, whose full ·effcc . ·.~f:\~ w~~t~ prc~el'V:i:ng .. 
eve n if cornpl c;te j ustice would , in comiequ.ence , .. not :bEf ~· .. me i n the present 
case in so f ar as Kli .0 ·uould t c unisliccl· too l enie ntly . Ju 1 r:e Larsson sai 
that hhe acce tanc ; f th{, vi ·vr f t he mi n JI"i t y ti.1:.i.)ng the jud0~s would of'f w 
the na tural se sc of j ustice . 

Ju .:e Sch j e l <l. r urJ an JUtlge Larssen seen to h{),v. c .:.>nsid.ere 1 i t cottec• 
t-:> inter i ,r ot the wor d "law" · n A.rt. 97 as inclu ,.· -:; . th e l aws C'J1 custon.~ 
of war s we l l s Nor w .,ian l a w, in oases l i' e the ,.me ).>~f or e -- h · Court. 
For a full o.ccouht f the tril:\.l , s e Volume III r· ·nor Gr ine Trial Law 
Renort s I>U l isl e for the Uni eJ. N tions W Cri1:1e o Cor, , fosi n by H.M. ~-' '. Sta t bnery Office , London, !Jl) • l _! ~ -

••:. 
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Similarly, Article l of the Dai1iah Law of. July 12th, 1946, on the 
Punishment of War . Criminals provides •that a .. tit a non-Danish subject, 
being in_ -the service o~ Genaaiv ~ serving -~~tone of ~~•a., alliea, 
has infringed the rules and ou!ltoms of i te national law. overni · · 
Occupation and War and : a~,por orme<l, J:l.iDe~ or ~o . e .· • tr ment of 
Danish interests, any geed puniaKable:per ae in Daniah law, -~ -• aptio·n 
can Qe .brought _against · ·suoh person · iii respect ot~ · crime ·o01111li t ~ and 
a punishment imposed in, a, panish court in pursuance ,of this Aoj;,·11 \.1.J 

' . .. . ... 
. Article l 9f .. ~he · Law o~ . 2~ A~~~, 1947 ~ on. the suppreus.~~n of 
war erk.es, of the ·Gro.nd D\10}\y ·of Luxembc1u11fprov='.4&a the.ta , . · 

' :. . . . . 
"Agents of other than Llae.mbourg nationality, . who ·are guilty· of 

crimes or delicts ·falllng wi~hin the competence of the Luxembourg:.,, .. 
. tribunals and which were conmi tted .after· the outbreak of hos ti.~~ ti~s, 
if these o1'fences were cor.rnit'ted at the time or under the pretdJft · ,yf 
the state '>f'. war and were not justified by the laws and -custorna .'of •-wru-, 
whttther suoh agents ~were captured within the Grand Bii:ohy or o,n eilentY"• ·. 
~~rritory or _Yihether the G:>verment secured thee by extraditio·ri~ shall 
be prosecuted. before a War Crime Court and ~cd in accordance ·with t~ 
Luxembourg lawa . in force and with the proviaons of• thtt presept. !:>.w1

11~1) · 

The Anglo-Saxon legal ~oaoh .to war crime 1;rials has been a little 
different in this respeot.(,i!J' ·.:· . . Instruments -such as the 'British 
Royal Wan-ant or the ··Uni tcd ·States · ~eatre Regulati~ns and Directives·, 
w~ich have .y!tlidity in the respective ·r:unicipal leglil systems,have provided 

.. iJ'.1 general te~ . that the Courts .operating under them shall have · jurisdiction 
~ver war or~a, bl.lt · the practice of these Co~s, in ·so t8f as they ·try 

, · war crimes stricto .' scnau, is to roqm,ro only t~~ a broaQh _ot the · lawa and 
usages·-of war 11118t -b<f·••h~. An enactment governing such a court ma.}' 

, sometimes attempt to dc:f'-:i.'ne' . tlie' scope oi'"_the tei-m "war crime. II. and further' 
the provisions -:Jf municiplll. ·10.w are ·often ·quoted, as nn!tlogies·, i P1 Counsel, 
and in British trials by the Juclge Adv:,cate or Legal Member, but the · 
violation of &I\V set of l~_gal r.ules . other than the laws·· ancl usagctJ of 
war (possibly as· 'interp:ccted ~n the ennctment) need not pe shown. . . . . , 

· 3. Conment1:1 on the "Continental Approaoh" 

( 1) It will be seen that for an offence t.> be punishable -um.er, 
for instance, tho Frenct war crimes law it nust be shown to have violated 
not only the laws and usages· of vro.r but o.lao the rel vant municipal laws. 
While the jurisdiction of courts .se1; up under such laws "as· the French 
Ordinance cannot ( in theory at leas·t) be witler than tha.t 'If cp~s, like 
the British Military .C.ourts, v,hich are sir.1ply empowcre to try violations 
of the laws and uso.gee of war, it can certainly be nnrrower than that 
jurisidiction. 

That this possibility is not a merely treoretical o~ was shoWJl by 
the successful appeal to the Cour de Oassation of Hugo Gruner, ex-Kreisleiter 
of Thann, against thq sentence of dcuth passed n hie (us on Robert Wagner, 
ex-Gaulei ter of 'Alsace, and others) by ·the Perr&lllllcnt Mili tory Tribunal at 
St~asbourg, wh1oh sat troc 231"~ A,pril -to 3rd M83, 1946. 

. . 
, · . i;runer was charged ani f:.,Wlc1 8\lil ty :>n .3J:.'d May of the preme i tated 
rru.rde~ of four British prisoners of )V8.l' on Genaari s ~ll, espite the plea 
put f orwf).rd on 23r<l li1Jril by his Counsel that the Tribunal l acked jurisdiction 
,;since the acts a.llE:; gcd had not been commi tt d either in France or in 

(l) Ito.lies inserted. 

(2) See PP• 17 and 18. 
.: 
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t.;rTit0~:.v u11-...: r t !i:: u thori y of France or awainst ·or to the prt,judice of 
i:uw :,f th<.. 11;r ;:;.:• ruJ i1enti med in the fit':.t pru.•agraph of the Ordinamo of 
28t h ,~u,~ust, 194 .. ?-. The Tribunal hat' rejocted this argument, stating that 
una<::r Art· cle 1 77 uf the f~~do Justice Militaire, too d~cisi .m on the. ·' 
ques-ti .:m whether a.n offonce cows withl.n the. jurisc!icti ::m of a Military 
Tribunal anJ the authority to conmt the trial to suoh Tribunal r~sta · 
with the jugo d 1 i :..l3~ructi:m; the Or<lcro f :,r Trial issued by th:; juge 
d' instl'uction ( ord:mnance de ronv(ll) have the sar.io eN'ect a~ 0rdera f"1' .. 
Trial issued by the Iniictments Divisbn of the Court of Appeal (an-ata' 
de ren ·0i). It ~.:.; an established principle that the 111.lr~t cw renvoi" 
iasued ·, ,y the C)tu•t of l~ppeal is co113ti tutive of the jurisdiction of tho 
Court to wh.i.ch it c01m1i ts the cnse for trial. '.n'l8 aarne principle 
appli~0. to tha Order for Trial issued by the juge d'instructi,m where 
such Order r -vlaccs the decision of too. Court of Jt.ppcnl. No ap1>oal 
1,ying a.g inst the Ord.el' ~f the •juge d • instructicl>n of 6th ~pril, 19/+6, 
it had bcoci ,\13 final., 

In its juclgmr,nt ... 1• Ju1,Y 2M;h,)9.6.,tha Qgur de . Ca.ssntio!}, after quoting 
the pro ..r~.HL) lIB 0f t he f irst paragraph of Article 1 of the Ordinance., 
p~j_nte '3 out I.hat -~113 '.l."dbunal ' s 0 01.s1 ·n 0f the 3rd Mey, 1946, o Lated 

.. th t Gr.imo:,:· \1/:\.s , :Jy t._:e 1:1.n:;v,ers DO.de to the questions Nos. 146 'to 153; 
.:r- :.LD.".'e · · til. t,y m.' .. oi.+r c t ., uf voJ.untru.·y houiciJ.e, each specified by. 
_uv~ti•.>1w b1:1 • .51 - .38 ·n thu f\,llowin,g tcr1as: "Is it proveu that on . :. 
too 7t h Oct ·,i,(ir, . 91-.1, . , at Rein •,oilt:r (Baden), a ·hor.1icide wo.s v ;;,lunta.ril.y 
cor:11. i ttcd .::t/Un<; t; · ehe .,crs::,n of' nn J~.n,slish priu :m.er of vr.:u· of u1lkno.~ 
.ddresa~ ·' 11Diu. t: i ..,, 1:ru::- :.lcr ir:a:11:) ,Jiately precede c.cco1:1paey or follow t~·--. ... ... . 

,:n.mJcr sot 01 .. t .i1 the ... ti.l qncst::. n? 11 

Tr. e er t .,li::.; ~t..t in t he ch'U'l}l.' against Grttncr· wer e shown by the ,._._..: 
::, lUWl:!::i:'S JW.u f, t . ::-.. :".re-in ',,ti ,noJ qu~sti,.Jt\:3 to ho.ve been cor.m t:ted. in 

i . ) 

(', ~~·.1nn;:.- IJ.E.!, in::::t t i · .i.),;J ' :'i lrt3 Jf soldiers of fill ,.llied llI'f.\Y an.:: were not 
. rm1g -U .J ; vA,j_.~h,. ac;~or ,:!i ir, to the ter;:1s cf the Ore. :i . .na.nce of 28th .. August, 
l9J-:-'1- , c..,ul J. b,, · .. v, ·,i:: u-L ..;c. bef or e l<"rcnch Mili t&y Tribunals an :~ tried 
r.i. cord.i : t 1"1 •e; c.:!1 J..a 11s . 

It ~ lL .. Me ' that , ::. n apply int; t o GrUncr p ... ovis.L ms of the s i9-_ 
f ::('• 1i.r '..1.::_, <.; , Ll ic de..: -: s i:111 which WM challeneed violate~ these pr0visi-:nw 
;...'.nJ. had n,.) 1-: aJ. ba:.1 i.1:1 o 

Tii · CJ :r , , : <._ ,•hcd Lhe ruline of 2 ,3r (l .pril, 1946, which r 0 j ecte::d 
th . arb •. :ic.nts of ,-l-t.lncr bas d ~n J. ; ck of c.Jr.tpetence, togetl'lt'.r w.i th the 
the juil . a1 ;1t O.!. ?re. M~', 1946, as .•nr as it related · to GrUncr. 

Since T.l!c~ , r• t<i .:: .. ,ntaine · in !.he: char ;<.; agai113t GrltnE.r ' iJ nut fall 
·,,.i. ti in tne jurb (.•.ic t 1.or 0 f. thi➔ e:r.:.. ... ti 'fl French Courts, th Court _stn t erl 
ti: t a r cf,!:.:e.1cc 1:,aci-:: I'0r r e -trial w,.s not possible and t h t G1: tlner wao 
to be f,.·oid if J:;., vr:i.., :1) 'c t einc· f or awtlter reas n or. requirt.;d by an 
~ lied fl V·-~·~ -~ ty . 

I t ;uuJ.,1 0c,, .. , J :, 1.l c uthcr · an , chat GrUner ' s offence v.oulcl have 
fallen \·ri t}::i.n the: j t i , · et.i.Ju , foj· ; 1 st~ncc, f the Norwe3i~n Courts. 
ftcr the ~<: tc . ce :.url!f• J.y quoteu ,llJ1~.rticlo 1 or th,c N n ·w 1.an Law of 

, c,ct:, t· l~':n, l9h , 1•,,J . 14) c nti ues : 

I e.c, :-:);>"{~F.:'. '1N , V'I. t vh~ t 8 T.'l,1 .Jf }J.P Civil Cr:j.Iil~ ?,l C '1 C .I.rt. 12, 
:') .r· r. ·a- ,J' I+ , r,.'. i,. wh i. ~li s 10u : · .1:. I'~f\ . ;t• 13, pa.ragrn hs l nnd }, the 

i::; · :,n a '.!. l · · · c.J.so t ·1' co, · u. t t cd n ~r t o he re jud.ice 
.. nt0rests ·,hich, M l a.i <l ~ Ym by Royal 

.. -···· . ~ .. - -- ··~··•- " ·- · - ·----------
(l) dt: · P• lu - 1:•.o 
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proclamation, are deemed to be equivalent thereto. n( l) 

The ?(Qfwegian Ministry of Justice am. Police in its explanatory 
mamorandun\~tated that the reference to Allied legal interests had 
been included in the propqsed law in order to make it clear th&t it 
would be within the o::mpetenoe ot Norwegian Courts, where desirable, 
to try alleged war orilllin&l.1 for ottencea againat the laws and ouatoma 
ot war oomitted in Allied Countries. 

I 

There seem no roason why the same would not apply to offence■ 
against the l,.wa and outstOCla of war orAIIDitted against Allied national.al 
1naorciany. . 

, (ii) Tho . requircc<.:nt laid down by the French and Norwegian war 
or:lmea enactments, among others, to the effect that an allege•.! war 
c1·ime nuat be shown to have offende<l not only the laws and usages ot 
war but also mnioipal 19-w, is n•Jt without its accompaJ\Ying· difficulties. 
It baa alrea~ been aeenl, that Klinge •s enabled thereby to claim 
that the retroactive application of the Ordinance um.er which he was 
sentenced to death wo.a . c 1ntrar,y to a more fundamental docur:ient ha'tug 
validity in the municipal law of N~rwey, namely the NorwegiM Constitution. 

- - ·~ A mtnori v of judge a . of the Supree>e Court indeed voted in favour of his 
appeal. 

(1) The proviabns of the Civil Cricine.l. Code quoteJ in the text above 
run &a follonz 

"Art. 12. · Norwegian Crltlinal Law, except when otherwise specified 
or laid <l::>wn by agreement with a foreign country, is applicable to aota 
which have been coaai t ted ••••• 

' 

( 4) &broad by n foreigner when the act either 

(a) is included am.>ng thooe dealt vri th in the following Art iolea 
· ot this law: (Here f..Jllow a series of paragraph nurJbers.) or, 

{b) ia a crime which is also punieh&ble e.coording to the mnicipal 
law of the c,,untry in which it wao conmitted provided tr.at the 
defendant's tecporary or pennanent d~micile is Nol"Wf\Y. 

Where the punishablili:ty of the act is J.cpendant on or influenced 
by an actual or preooditatod re&l•lt, the act is ounsidered to have been 
oommi tted both where tJ:i.e act wo.a actual]Jr cott:ii tted anu where the result. 
took place or was intended to t~e place. . , 

Art. l}. TM prosecuti.:;n of crines mentbned in Art. l2 (4) can 
only be ~ied out ~ccording to Royal decision. 

Whenever a ~ers0n is prosecute~ in Norway for nn act for "1ich he 
has alreaey been prosecuted in another country, the punishment alread3 
suffered llllSt, as far na possible, be deducted from · the new term of 
punishment." 

(2) See~ ll. 

(}) See p. 11. '. 
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A coro 3oneral difficulty, qowever • ari■es out of the need on the 
part ot tbB legislator to aee_to it that the mnicipal law is •uppJ:emented, 
where neceaeory, in order to ensure that the proviaiona of that i.~ are 
wide enough to prov~de against those war arimea, as the tore 1a 
understood in current legal thought, which it· was the intention of the 
authorities concerned to prosecute. · . . · · : 

Ttus,Article lot the ft'ench Ordinance of 28th August, 1941+ state■ 
that "in particular" oel'tain apeoified provisions of the Code 1'4~ 
and Code de Justice Militaire shall be the subject of proaeoutlon ii 
accordance wlfJi tfie proviaiona set out on p.10 of this document it they 
have been cOIIIDi.tted in the oircumatnnces described therein. Purther, 
Article 2 of the Ordinance lq■ down that certain war crimes shall be 
treated aa the violation of certain specified provisions ot the Codbsa 

•,u:ticle 2. The provisions of the Code Pdnal and of the Oode de 
Justice Milite.ire shall be interpreted as follows 1 

1. The illegal recruitment of armed forces, as specified in 
.Article 92 ot the Code P4nal, shall include all recruitment 
by the eneJI\Y or hia

1 

o.gents; 

2. Criminal. association, as specified in .articles 265 ot seq., 
of the Code Pdnal, shall include within its scope organisa­
tions or agencies engaged in systemn.tic terrioriem; 

. ... 

J. Poisoning, as specif_ied in JU-t. 301 of the Code 1'1!nal, sholl 
the exposure of persona in gaa chambers, the poieoni.ag of 
we.ter or foodstuffs, and tm depositing, sprin1').ing or applying 
of noxious substances intended to cause death; 

4-. Premeditated murder, as specified in .Art. 296 of the Code 
Pdnal, shall include killing as a form of reprisal; -

5. Illegal restraint, aa specified in .hl'ticles 341, 342 and 343 
of the Oode f!!no.l, shall include fo1·ced labour of civilians 
and deportation for. ruv reason Y1hatever ot any detained or 
interned person against whQm no sentence which is in 
accordance with thEa laws and custana of war hos been pronounced. 

6. Illegal restraint, aa spec~ied in paragraphs l ond 2 of 
Article 344 of the Code Peflal. shall include the employment 
on wm- work ·of prisoners ot -.r- or conscripted civilians; 

7. Illegal restraint, as specified in the ltlSt paragraph of 
Article 344 of the Code Pehal, shall include the employ-went 
of prisoners of war or civilians in order to protect the 
eneJJ\f; 

8. Pillage, as specified in J.rtioles 221· et· seq., of the Code de 
Justice Militaire, shall include the impositi un of collective 
fines, excessive or illego.l. requisiti9ning, confiscation or 
spoliation, the removal or export fruin French territory by 
whatever means of property of any kind, i ncluding movable 
property and money." 

1'.rticle 2 of the Luxembourg Law of .n.ugust 2nd , 1947, cont ins a 
similar collection of parn~ruphs~retb'gprovisions of the Code 1'1!nal 
of Luxembourg so o.s to cov r 'Wll"ious types of war crimes. 
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~re are very tewproviaiona in Norwegian oriminal law tireot.q 
and apeoifioall3 concerned with f'oreign wor criminals. The greo.t 
mJority ot the oN'enoes llhich ooulcl be punished as war crimes are, 
in their nature, covered by olauaea of the Norwegian civil and cd.litary 
oria1nal code a havi11f, aeneral application. There oan be no doubt, 

•: oW.cl the Miniatryrjthat M exeoutio_n carried out aa mean, ot repriaal 
oona1tut~• nurder (""• 233 ot the Civil ~-imi~ Coda). It ia equalq 
olear that t~ employment · ot prisoner■ ot war or civilian■ aa livi• 

· buttf.N· apinat enell\Y forces oan be claseified aa · na.arcSer, manslaughter, 
inflicting bodily injury, etc. c.-,llective tintta (contrary to the 
Hague ReauJ,aUo~ ), requisitioning, contilcation and the like r.118t 'be 
reg~decl aa •robbery. ltDY employment ot prisoner, ot ~ or oiviliana 
oon11r~ ~ the regulationa ot intcmatio~ law~ illegal conacription 
tor toroed labour, intert1Dent, deport~~ion~ etc., are ~o be regar~d ea 
illegal deprivation of freedom". · .' 

~ 
' . . ; 

I • • I • 

!he Miniati-y maintained, however, that, . '"'l'he Geman eoonomo 
exploi,a~ion ot No~ atMda in this respect in a olaaa .by itaelt. 
Ita scale am ~ forms in r,hioh it h~a been carried out lie in some 
reapeota· 80 .= tar beyond the uaual . conception ot . criminal 1 ... that it 
i■ dittioult o~ even ir.lpoaaiblo to regard the ditte'rent aota aa being 
within the scope of existing provisions of . the Civil or 11.:llitar,y Cr1rn1na.l 
Codes. In order to ocend this deficiena_y' the l&·ini~try conaider it 
rwcesaary to lq down a special provision w'.\ich oovera every kind of G, 
German exploitation in Norwl\Y performed by toroe or t~eat thereof••••• 
Aots like the excessive issue of currency note■, unreaaonable fixing 
of pricea, irresponsible exploitation ot oleor3;~ agNements, etc. can 
hD.rdzy be aasimilated with eny ;particular :ci-1.Jile .~e~ defined and 
covered by tho law. If crimi.nal prosecution against those ind.Lvidu.ally 
responsible in this connection should arise, it is deemed nece11ar,y 
that the law ahould give certain iastructiona to those administering . 
the law. Those regul.~tiona, however, should be given a ver., compre-
hensive though gc..neral form, considering the very var:led economic 
transactions which moy arise in this comection". 

Accord!~· the following provision ia Cl&dc. b,y Art. 2 of the Law 
on the Punishment of Foreign• Wor Criminals, 

~Contiaoation ot property, requisitioning, imposition of contribu­
tions, illegal impoai tion of fine~, ond BJ\Y other tom ot economic 
gain illegally acquired by force or threat of force, are deemed to be 
orimes ag~t the Civil Criminal Code, ~. 267 and .:.rt. 268, paragraph ). 11 

The Netherlands Law of JUl3 1947 -(Statute Book H. 233) has succeeded 
in following in a sense the Continental approach while at the same time 
ensuring that no war crime or cr·une againat humanity as defined in 
~ticle 6 (b) and (c) of tho Charter of the International Military Tribunnl 
will go unpuniQhed because of lack of jurisdiction on the part of the 
Netherlands Courts. Tha.t lo.w o.dds 3. new article 27 a to the Extra­
ordinary Penal Law Decree, -of which paragraphs l ~d 2 reads as follows: 

111. He who during the tim~ of the .present war and while in the 
forces or service of tl.e enell\Y State ie guilty of a war crime 
or llJ\Y crime against humanity as defined in J-.rt. 6 wner . 
{b) or ( c) of the Chnrter belong.rng to the London Agreement 
of 8th ~ugust 1945 promulgated in Our Decree of 4th ?anu.ary 
1946 (Sto.tute Book No. G.5) shall, if such crime contains at 
the same t iri1e the elements of a punishable act according to 
Netherlands Law, re:ceive the punishJ'Dfjnt laid down for such 
act. 

2. If such criLle · does not at the sw.1e time contain the elecenta 
of ·a punish~ble act according to the Netherlands law, the 
perpetrator shnll receive the punisnnent laid down by Netherlands 
law . for the act with which it showg the grettest aimilarit.y."(2) 

(1) Seep. ll. 
(2) Ital.ice inaerted. 

u 

,I 

,. 
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't• United Kinsdom and British Comnonwealth 
Eno.ctr:ients , · ' . 

• . ~ . . .. \' e. : r 

. ~ : -. 

The juri~dio'it.i.on ~r Bri~ishMi+ito.ry Court~ appointe~ fOf .t~e 
tri~ of war criminals derives fi'om the Royt,1 Warrant of 14th June 

-' !945, ~ Orq~ 81/l,5, of· wbiah Reg,_il&tlmi/lll"C>Yidea that the term' · 
~ .orime~.mee.ns a violation of the laws and usages of war comnitted 

dur~llg 8.1\Y-' war in v.hich, His Majesty nas been or may be engaged at 8.l\Y 
time s1nce·the 2nd Septem~~, 1939. 

. . 
· Similarly, the War Crilnes .Regulations of Canada of 30th August, 

1945 (later re.;.enflcted_ as a Statute of 31st August, .1946 ) define. a 
war crime simply ·as ••a violation. of the laws or usages of, war oonini.tted 
during .8.JJY war in, which Canada h~s ~een or ~ be engaged at 8.l\Y time, 
after the ninth day of· Sep.tember 1939"• · ·.. · : 

. :. ~ ·. . . "! · · ., 

The jurisdi~tion or Brithh. and. Canadi~ War . Crime: Couri?r, is . 
limited, then, to th~ tri~ of violations of :the lawa ~and ~sages 01' : .. 
war, and is therefore narrower •than the jurisdiction ·or,. e.g., tpe 
International Military Trimm_ai• esto.blished py too Four-Power 
Agreement of 8th .August, 194-5, ymich, according to ~icl~ 6.of its 
Charter, .has jurisdiction ·not only over- violations -or the .lawe, ·and 
eustoms 'of war (Ar:t. 6 (b)) but also over ~t the .Ohm?ter cails 
"crimes agains·t · peace" and "crimes o.gainst humanity 11 •

1 (.Art~ 6 (.11) and 
( C)) • .: • . . . ·. •~: : . 

. ·: . ·. ·.:, 
A Court trying only laws and usages of war b :not, however, 

limited to the trial of offence~ ag9,gist natioaa~'s ~f.·the countey . 
whose aut~orities set up the Court. tlJ Thus,, for'· instance in the. 
trial ot Otto Sand.rock ard Three Others .. before a .British Military 
Court at· Alrnelo, Holland, fi'orn 24th .. ·26th Noveml:jer, ·.194-5 , ·· ( the 
Almelo Trial), a British Military Court tr.ied and ·sentenC?ed ·Germon 
nationals for , offenc~s against, not on]J a-.British .. prisoner of .war, 
but also a Dutch civilian • . In the trial by a Brit-is~ Mi).itary Court 
at Singapore of W/O Tomono Shimio of the Japanese 1'.rn\Y, the &OOU8ed 
was charged, found guilty and sentenced to death .by;: ha'-1,Sing for having 
unlawfully killed J~rican prisoners of war at Saigon, French I.n<b-China. 
The lQc.us delicti commissi was French teITi_tot.y~ -the. -vic~i1;1s were 
United States nationals. · • · · ..;._.,_. __ 

.---- .. ~:.1: ..... - ' .: . . , . 

The jurisdiction of &istralian liiilitor.;t Qourts f<?~·-_ \he trial of 
alleged war criminals is rather wider than Oie£··of toe. ~itish and 
Canadian Mili tory Courts·. ... .. -~·•.:-· .- ; 

Article 3 of the Conmonwealth of Aust;~ii~ W~ Cr:Lmes Act of 
11th October, .1945 (No. 48 of 1945'). :ato.tes ~-~~-;:,-'' . . .. 

. .. 
. . 

: · "In. this Act, · unless th~ contrary in_~~nti .m appears • • • .. "war crime 11 

means: · · 

(a) 

{b) 

·'· :-} .:: ·. 

. . · ', ·· . 

a violo.tion ... of t.he · laws :and .usoges of'' war; or 
. . .. , ~ ' . . 

. . ·, 
aey war crime within t he me~ni~g .6f;the . instrument of 
apPQintment of the Boar.d _qf i nquiry appointed on -the 
thfrd day. of Septqmber ,, one · 'thousand -.nine hundred and 

·tort·• .. five, under the Natioi;i.~ Security -(Inquiri~s) 
Regulations (being Statutory R~les 1941, No. 35, as 
amended by Statutor ules 1941, Kos~ 74 and 114 and 
statutory Rules 1942, No. 273,) comnitted_ in O,lf3 place 
whatsoever1, ~hether within or beyond Australia , during 
any war.(21 · .. -•-. • . . ... 

. · •·4 .. 

(1) See above pp. 1 - 2. 
( 2) The Preamble to the Ji.ct contains the wor ds : "Wher as it is expe · nt 
to make provioion for the trial and punia~ot ·.of violations of the laws an, 
usages of war conrni tted during any war in v.hich His Majesty has bee,:i enga~e 
since the secontl day of September, One thousand nine hundred and th~y-nin __ 
against aey persons who were at any time r esident in .Auotralir.. or against 
certain other persons." 
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The Inatrument of ~ii:i.tmen~ _;referred to state■ that the expression 
"war orimoq includes~ .inter o.liaz . . . ~.. . -,-,- . 

. · .· . : ·· i: · :-, ·. ·" (:i). . ·Planning, pr_ep~ation·, initiation or weeing of a war 

. .. · .. . :-.:~: .:· .- . &ggreaaion, or a war in violation of international 
· ' ·: ,. ... · "=•· .. · treaties,.- aareeJJ1enta or aasurano~s ~ or partioipo.tion 
··. · ~n a ooamon· plan or conap~aoy for .the aocomplish­

ll!3nt ot aJ'\Y of :the foregoing." 

· . · · . rnie ·de,1n~:tion of "crime against peace"· is the same as that uaed 
in ~t, .. 6--(a) of, the Charter attached to the Fo'l,lr•Power ~ement of 8th 
August, .. 1945~ The efteot ot this is that "or*s against peace" fora 
part of tb: .term "war crime" aa defined by the J..uatralian' statute. 

The· 4\1.l,tralian 4Lot does not, on . tht otb.ar ~ compris~. · ·in 1 ts 
definition-~r:. "war cr,ime" crimeB against m:unantty within the ceaning of 
Art, 6 {o)•. ot _·ttle Charter _of the Intematioruµ Military Tribunal, 
exo~p~ln~r'ot qourse "crimes against humanitytt · ',vhich o.lso fall under the 
torm "vi.olations of the lawa and ouat.oms or· war. 11 · 

. · . --~/ ~ioular intere:f?those Australian prov;i.sions which detemine 
·the :terz-it9rial application of the .Act and' the extent· .of the jurisdiction 
of· Abl ·.Awstralian Military Courts. The Preambl~ states the expedienoy 
of making provision for the trial and punishment pt violations of the 
laws Bn<l, .uaages ·of war cotmdtted against "any pers9ns who were at any 
time · resident in Australia or against certain other persons". . The 
main 'basis t9r the power of Milij;ary' Courts is s'e~.tion 7 of the Aet, 
wh~ch provides · tpa.t 1 

-.,• udli t~ · court shali ' have power to tr,y peri.ona ch~ged with 
nr crimes ooac;tt 1::ed, at any place whatsoever, ·whet}:ler within Qr _ beyond 
Auatralu.,·· ·against er,y person who was at flJ'\Y tim~:resi~nt, in Australia, 
and f~;,that purpose, subject · to any directiQn. b.Y.·: the Governor-General, 
to sit a:t any· place. 'Whatsoey.~r, V1hether within-- ~l;' .1~.eyond A.usti:-alia." 

. ! ' .. ... ·' ~' ·t . . 

~i~ ia, however, ~ the fol16~ngi ,.. . , ·. ' 
. .. 

. "The provisions of this Act shall,app]3 inNlation to~ crimes 
ool'IIDitted,· in IU\Y plnqe whatsoever, whether .wi~n ~ beyo~•us~ralia, 
&gainst_Britfsh subjects. or citizens of 8.1\Y .Power ~~ed or associated 
with His Majesty in any wnr, in like 1n&J1ner o.s th~y app]3 in relation 
to war crimes oonmitted against person(who were at any time resident 
in Auatr~a. "· 

. \ 

Under the Act the Austro..lian Military Courts have, therefore, 
jurisdiction in·all cases where the victim had been either resident in 
AUatraliu ·or a Briti~ or~ ~ied subject. 

The jurisdiction of tho Australian Military Courts does not extend 
to crimes conmitted "against any civilian population", e.g., agai~t 
neutrals or enelI\Y subjects, because er~ s against other than British 
and allied nationals are outside the scope of the t~rm "war crime." as 
defined in the -~stralian Statute.. · 

. 
5, United States J;rovisions ·_ ·~ .' 

AS will be se~,(1) the United States authorities . 
have mode dif'ferent provisions for differ?~t. territories, and 

the jurisdictions conferred huve not been the· same. T~ ~owest 
jurisdiction is th,at veste~ in the llilitary Conmissioraappointed in the __ ,. 

(1) See Document III/114, PP• 12 ~ 15, where the, relevant. provisio'hB 
are set out. 
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-M~_to~anenn .Theatre of Operations, In the Mediterfanerui Regulati~na 
(Re~lati~n. l) the expNaaion "war crim,,.~ m¢ana a •'Vio'iat;~z:i. _of the lnwa 
~r .. ·o~~oma_ of ~. United States Oo-.isaions other tbo.n those ,;,.ppointed 
in· tne llediten-~elll) 'J't intre of Operl\tiona htwe, haever, beon e1i'powered 

, -
1 ,to ·try othe~. ofte.noei( in o.ddition to ~ .. crime■.. · · · · · .. 

. .. ·;-,: : . . 

6-, · The" .Juriadiot~o~ § Olt,;: p~riese W!f Q~iffic! 
~r1Wrii4~ . . , . . ·· : , , . .' ,. · . _ . . . •,. . 

. . . 
,•· • . ! ,: •. 1. ·•: -, . ........ : .. 

Article II of the Chinos~ Lo.w of Ootobo~:~tp, .. 19~·;:--~~~ 
the Trial ot War Ci.-iminals wcvides that: ·; . .- ; .. ,:.:~ · , .. ,,♦ ,- • •• • 

"JU"tiole II. A person who co~ ts an offence '.wliioh 'ra.li s . :.l.Pider -.-
8.1\Y one. ot. the following oateg9riea shru.l be considered· a' ·war criD)i.no.l. . . ... . :· . . . ; . .. 

~, · ' .: . . - ~ ·• . . 
J.. Alien ooobatan~s or _' non~omba~Qnts who, prior to . or ~t.¥,'~ll8 .. the 
war, violated an, Interno.t~ono.l .Treaty., Int~rnat:Lonal Co~vention or 
Interno.t~onal Gunrantee by p~anning, conspiring, prep~ing t.o start 
or suppor~ing, ~ aweaa~o~ _against the Republic of 9~1no., or doing· · 
the aace in an unlawtul war. . - ·- . .. . 
2. Alien oombatnnts., or noh-combatanta who during the war or a ! -'~ 
period of l'wstilities against the Republic of Chµw., .violate the · ... . ·· 
Law and Usages of War by directly or .. indirectly having recourse to .~ 
acts ot' cruelty. ·.;.· . .. 

' . 
. i . . . :·. : ... . .. 

3. '4,ie~ .oor.ibatnta . or ·non-oombatant_s wh~ during the ~ ·or a period 
of hostilities against the Republic of Chinn or prior to the occurrence 
of such circumstances., nourish intentioJ'.18. of ~~slQ.y:~- er~ing, or 
annihilating the Chinese. .. Nation am: ende!vour to· ~j;,ut . 1r · 
intent1ons by such oethoda· :as (a),.; killing., starving., ma~p~_ring_, .: 
enslaving, or mass deportation of its . ll!:),tionals, . (b) stup~fying ·the 
mind and controlling the ·thought of .it~ _nationals, : {c} ·di~tribut~ng, . 
spreading., or forcing people to consume., narcotic clruga or _forcing 
people to consume or be innoculated with_ poison, or desti:-~ing their .. .. 
power of · procreation, o~ oppressing ,an_d 1jyrnnnising them · uhddr~ raci~' ' 
or religious_' pretext, ··or ·trea'ting the~ inhw:ianly, · ·'_ · . .. . . 

, I , 

4.. Alien, combat~t~ o.r non~o~batants who ·during the • Vfb.r with, 6k'. . :· . 
a period <i>f hostiliti'es : against the RepupU_.c of Ch~11£!.., ·co1~t o.ots ··· , . 1 

other than those mentioried in· the thre.e previous sect~oris wt pwd.a~ble 
acoord~ng to Chinese Criminal Lo.w. II . ; .. .._ ! : . . . . . :· •, i . ' 

-~ .... 

...rticle ~ of the law_ e~ro.tes 3~ ,types of o-f fences whi _ctl. ·are ~ 
be deemed ,violatioris of tar l~ws ·and usages ·o.f war- within thq raeaning of 
Artiole II, :· Sectioh -:2~ b~t ii.re sai'd tQ, be incluued -Etnong . t he:,of.fences .' ,. 
raentioned in Section 2; t nd list is not therefore to be r egarded ns 
exhaustive. 

.' " --: •• IL • 

Article Fl --~es tbt( f oil~~~~-·pr~,;.isb ns; _. . .,i.'· · 

"ltiole IV; : · -JUJ: p.:.,irisi·n~ und.) .~ti~1e fr;.~~\~·..,~• · ' 
comnited 15etween 18th Septeober, 1931 .~ 4 -~1}9-.. S,weJJber .. .194-5-;•onl.3;· 
with the e?'~; ;E2?:~~-..Pf' Cose& • set ···otrt" '1:tY ·s·ection 1 o.nd 3 whi~~-~ , 
also S\.\o·j cct to prosecution." · 

.•.)' 

The protec t i 0n of ; ~hq p,Une:s ~ur:ts is .~t., -~C?wever, D:ffqtd~f .. . 
only ,tQ· .. Chine,w -No.tioruils·, . s :i,nce . .nr~!i-.cle. Vll ',:-·pr-ov1a.es that ·t • ~ ... . 

' : .. ~·.: :: .. ·' . • ·r.'1 . . . . 
"Article. VII. Alien cor.ibatants and non-coabntant s who corr,1i t~ed . 

any of the of fe nces provi ded under i'i.rt i cle II ag.'.).inst t he ~-J.1.ied Nations 
or their nationals , or agains t ali ens under t , e protec ti::>n of t he Chinese 
Goverwont ar subject to t he npplicat i on of the pr e s ent Law." 

. •• . • : J 

.. . · 
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. . . ' . : . : . . - .. . ' . . 

· · · · · ,:tt wiU be noted that the Ch:ine;e War Criue~ Law- reseoblea the · . 
4 u~tr~i~( 1 ) in -that both· prov~de . Court~ ~ting under the.ir proviaio~ 
with ~iadJ;otion -to· try, in ' o.4ditio_u tp .~le_ged wrir critle~·:proper . 
(i.e. violations of the- ·lo.ws a,m. usage.~ ot Wf!'l")i ,,mt ma.\' _be ten.14l'd .. 
. "crimes against .peace" (pf. ~icle, 1! _S-,q~iori 1·,o_r ~e Cnineae.:tawt- '' · 
~t not auoh ori,.1es against JiirilOirlty--u c,.o .nof at the aarll§ time · represent 
war crime■• Thus, while offences aeainst certain types of -victims 
other than Chinese and . A~~r~ian ~a tio~fl ~ . ~ -. tr.led before Chinese 
am J1uat,-aJ.ian Courta respecivel¥ :(cf. ~le:.VII. ot the Chinese · · · 
provision and Article l2 of the . Australian), ottenoea by 8net\V ~t~onal.s 
against ener.v nationals definitezy .qanJ)Ot be_ ao· .. tried • . _·_.: ::/ '.:.-.-~.:.:.:. . · . 

. , , .. ·. . . i \ . . ' . . . . . . . . . '(' . . . : . ·.' . 

7,- • ~•diotion ·ot the Greeic Courts over . ... 
War 1Criminals 1•. 

. .,· ..... , . .. . . ,.. :·. 

Ullder .. the .provisions of th~ ~reek Conat.;tut.ional. :I.Ct 73/1945 
(Gove~nt ;Cazette P• 250), ener.\Y national.a- J'i}ey:. b:f, .. tried before . 
Gree~. War er1'Je courts for 8.J\Y offence : which. would. "be; a. :violation 
of Article 6 ot the Charter of ·the lrite,rnatio.nal Military Tribunal. 
The Greek Courts .~herefare have_ ,jutj.adictiQn 9v~ q:r.imea. agai9it 
b.unanity a.net arir.1es aga~nst pes.ce ·as well ~ . over war :crimes. \ii:) 
Acta which•:. eorilti tutei ot,eiK:es agai~ t th8; Greek Ji'enal _ Code ~ -also 
be bl-ought before such Court·s when they have been cormii. tted by · enen\Y 
nationl~ ~ wer,e not jwJ~ified by the laws and usages of ~• . 

8. , J\,lri·sdiotio.~ · -ove:r Treasono.ble J~t~ ~- : : ; ;' 

. . 

.... 
'. , 

.. . • • t •• ·'· ' • • • • • • • ,. . • • • • • \ • • •. ,. , . 

:It should-· be noted that_ the Belginn, Czechoslovolc,- ·Poliah arid · _.., .. 
Yugo~lav enactraents •~nt~on~<3: above~·,-) pr~vide for .-'f;bc trial, no~ o~. 
of . war crimes but also ot . acts of a trf;;asonable nat\lrje. . .' · · . - . . .. ,. ,·. ' 

i• The Jurisdiction -~t .Belgian Mili~aey Tribunals. ·· _ .. . 
over War crimes ·and Certo.in Treailonable -~ots · 

• ; • ' ' • t • • • • • : • ; ... , . ' • 1 • • • • • 

Art:!,cl•· 2'•of the Belgte.~· .La~· "o:i: ·.June 20th·,. ·1947~ _ relating, .tq the ·. 
competence of Belgian 'Mili~aey-

1

T1'.i:bunel's i _ri t¥ matter of war orirJea 
prov:~des that: • • • · •· •· 

"Article 2 • . C~~-~ ·f'~ling· withi'1 the - ~~~~ti~n ~.f the Be~i~ · 
Cricind :code comnittec\ -' in violo.tion of . the · aw~~-~ customs ;.ot .war .. 
between 9th Moy, 1940 81\d !l.st June., 1945,' by persons who, at the time 
of the oocmiasion of tne o:ffenc~ ,.' w~re in . the enerqy for.cea• or the fore.es 
allied to 1;hose of t~e enemy of wh_atever" 15tanding, rut ~specitllly in · . 
the capacity of· a :runctiohary· in• the .,judj,cie.i and administrativ9< .~rvices, 
in the military or auxiliary services as an agent or inspector .of an . 
organisation, or ~ membeJi' · of a formation of ruv sort whatever, :wt10 is . · 
charged by such persons with o. cissio.n of or,y nature at all, shall be 
tried by military tribunD.ls in accordn_nce wi t)1 the provisions _of this. 
present law and those v.hioh' are not c:lntrary to the Code of Military ,· 
Penal Procedure." · 

A_pe.r,t from this general:, enactr,ient there exist certain • other. 
provisions relating · to the competence of Military Courts ove~ r:~ · • 
crir:ies and: ·treasonable offences coani tted outside of Bel~im •. . .article 1 

(1) 

(2) 

. (3) 

.;;;....;;;:..;;.;;_;;.;;;;~~;.;;..;;.--~ 1 . J • 

:-1;,. 

See rP• 17 - 1~ • . 

See a similar Danish provision refeITed to on p~ l5, of Doc • . lII/ll4·: 
J'or the provisions of Art~ole 6. of ~he Charter, see ~. Li,.tawak1'a 
papora. · 

See P• 5. 
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ot the , above-mt;ntione~ law stntes ·th~t: 

"Article 1. Arti'cle 2 Qf the Decree of 5th August; · 1~4J, 1.a 
replaced by the following text·: · . : ·1-) · 

Article 10 of the Preliminary Chapter of the Code of .. G.rir.1iqal 
Procedure, which erur;ierates the cases in which a foreigner can be tried 
~n Be~giuru for crimes coi.cl tted outside the territor,y of t~. Kingdom, 
1.s completed by the nddi tion of the following pi,.ro.graph: _. ,~ 

; i$: ~ ~••• I 

•
11Ltr. . In _time of war, aguins-t a Belgian citizen or o. · fqr,eigner 

resident in Belgium at· the tice of the outbreak .. of .hostilitie.s, a 
crime of ho1:1icide, wilful bodily injury, ro.pe, indecent• .tlasnul t or 
demncio.tion of the enen\}" 11 • 11 • 

. . 
The original .. rticle 2 made the snt1e provision except fo~ the 

o~ss:lon of the words "or a foreigner resident in Belgi\11.l at the time of 
the out,break of hostilities". 

. . 

Articles ·l and 3 of the Decree of 5th August, 1943,· ~~ve .be~~ amended 
• by an act of Farliament of 30th .April, .194-7, which prov;io.~s as f.ollon: 

• 

"Article 1. · . ·.• 
' . . · ). 

•• . "i , . _. . 

Articl e l of the decree of 5th August, 1943, cont:'eJ;Ting exceptivnal 
jurisdiction on. the Belgio.n courts in the i.w.tter of certain crimes and 
misdemeanours co1nni tt.ed . ciu.tside ,riational territory ;i.rl 1;~~-:!Jf w_ar is 
replaced by the .following article: . · • . . 

·.· 
\ .. . 

''The following addition .shall be made .. to Article , 8 .-o:t: -the 
preliminary :chapter of the Cocle of CrioinoJ., Pr~c~d~·: 

"Article 2. 

. . . 
'A Be_lgian who, in time of war, conlili tted O¥tside 
national territory, a crir.le or misclemeanour- ago.inst 
a national of a country allied to Belgiwn. ~s definp4 
in paragraph 2 of .:u-tiole 117 of the Criminal Code, 
can be tried in Belgium, either 0n .the reque.,~ _of'. . . : .:'-- ":..··_: 
the injured foreigner or of' his family, or on receipt 
of an official notice served to the ~lgi~authorities 
by the authori ti:es· of -the. country where .. the .- crir.-ie was 
committed or of the country of v.hioh tho_ i~ed party 
is or has· been a national. This .applies•even if the 
crime is not one- of those . mentioned in the .law of 

· extra.di tion' 11 ~ 11 
· 

• :· • • "J 

: . 

Article 3 of thedeore~ of 5th .i·&Uguat, -194};-, :i,.
0

:t r eplaced. b3' the 
following: · · .. · 

11.i~ticle 12"of th~-preliminary chapter of ·t }).e ·co~ of Criminal 
Procedur~ is replaced by the ,fol1owinb ,article: · 

'Except in p86es cove~ed by Nos. l o.nd 2 ~f nrticles 6 
' ' ancl 10, t he trial of crimes dealt wi. th in the present 

decree can only oo held if the accused is arrested in 
Belgium. 

However, when the crime has been cor:imitted in t ir:ie of 
war,the tria l co.n be held in all cases, provide · the 
accused is a Belgian, even i f he is not arr sted in 
Belgium, but if t he accuse is o. for i g11er, the trial 
can be hel d in Belgium if th accusea is foun i n ner.zy 
territory or is his xtr!l i i n con be obtain~d; the 
trial con o.lso be hel d in · l i;iw:1 i he co.s s 1ent ioned 
in th preceding po.ru o. h 1 ". 

11 
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Jurisdiction of the People's Courts in 
Czechoelovakio. over War CriJ:lino.la and 
Traitors 

The O&echoslovak Decree No. 16 of 1945, aa o.cended by Law No. 22 
of January 24th, 1946, Llakes detailed provisions rego.rding the types 
of offences punishable thereun:ler and the fenalties. atto.ching to each 
category ot o1'fences.1tie following provisions are of particular interest 

(i) Section l of .the Decree provides that:. 

(il} 

. . t 

"MIY person who during the ·period of ir.£1ioont , da~er to the · 
Republic (.see p_o.ra. 18} c.or:lli.tted, either on tpe_ -teITito:cy of the . 
R~ or··outside it, al"\Y of the following" offences un:ler •the; .. . . · _., 

Law on ~~ Pefence of the l<epiblic of 19th Marc~, 1923, No. 50 ·. ···:· . 
in the Collection of La~, is "t~ bo punia~ &.9~1.'ding to the prc,viaiona 
set out below: · ·.·.·:. 

,. j ' . 

conspiracy against the .Republic (:para. 1), is •to be sentenced 
to death; 

aey peroon guilty ot planning conspiracies (para •. 2), or of . 
threat ~ th!? security of the Republic {para. "3) ;· ·treason (p.ara. '9 
Art. 1), ~ '.~t'a.yal of . State secrets (para. 5, :la"t.- l), military 
treachery (para. 6, ·n.rts. l, 2 and 3) or of violence agaira t · . 
constitutional agents (po.ra. 10, Art. 1), is td· be ~entenced to 

. penal aervi tu~e for a period varying trom twenty ·.ye·~~ .. to a lite 
sentence an:l ' in the case of especially aggravo.tirig .- cir-cu:ist_ances 
is to be se'ritenced to death. II i . .. 

8eoticm 2 ct the Decree aakea it ·a pun:l.ahable often~ to _have 
been at the time of imninent danger to the Republic a·member of 
81\Y of _t~ following oreanisationa z Die Sohutzstaffeln der 
Nat·ionalsozial'istischen Deutschen ~bei terpartei (S .S), .:.. . 
Preiwillige Scnutzstaffeln (F.s·.), Rodobrana · (L\ Slovak fascist 
organisation) or the Szabadcsapatok (a Hunga.ri-an .fascist 
organisation o.ctive during the war in the Hungarian occupied 
part of Czechoslov~ia), or of other, not enumero.ted,organisations-
ot a similar kind.• · · 

(iii} AOOording ·to·-paragraph l of Section 3: 
.. 

•~(l) .t'U\Y· person who. d~ing the period of inJninent danger 
to the Republic · ( see para. 18) oarried out propaganda for or 
■upported the· Nazi or Fascbist movement, or who approved or 
defended the enell\Y goverJ'lllent on the territory-. of the Republic 
or &I\Y. of the illegal acts of the --occupation-.High Comnand az¥l 
the authorities and organs uncler i ta orru,rs duri_ng tlµs period 
in the press~ on the wireless, in films or p~s or at public 
gatherings shall, if not guilty of an offence punisha°!)le by a 
severer penalty, be sentenced tor ~s crime to p~nal servitude 
for from five to twenty years, but if he committed the said 
crime with the intention of destroyi~ the 1n9ral, national or 
state consciousness of the Czechoslovak people, and especially 
of Czechoslovak youth, he sho.11 be sentenced to pe na1 servitude 
for from ten to twenty yen.rs o.nd in the presence of especially 
ag&ravating circumstances to-penal servitude ~or n pe~iod .~~~g 
from :wenty years to a life sentence or to- death. 11 • ·• • 

. ' 
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(iv) 

(v) 

(vi) 

- 2J -

Umer Section 3, paragraph 2, a per~on who, at the time of 
inmlntent danger to the Republic, Na 11 functionary or cor.man1el" 
in ->ne of certain organisations, is punishable by hard labour 
fi-om S - 20 yeo.rs. The orijanisations are: The .. Nazi. Party, 
the Sude.t.~n~u.tso~ .. Pru:tei ~the party led ··by Henl~fh), Vlajka

1 (a ~z~~hoslov~ Qu~sling .orgnnisation),Hlinkova G~ (a Slovak . 
·Milito.nt Qui,!Jlina organisation). Here 'it is n9t .. membership as 
auc?, t~~ es_t~~lishes the criminal liability/ s~~e only 
t\ulbtion~~~-~ l)~ ooumanders in these organisati~~ ~ to be 
punished. .. . · · · .. · ·' 

I'. 

Section 6 .Q.'f .' the Decree make~ .. th·e ~rdering ot fp~e; ·ta~·· 
-and tfre ~ak1nri part in gi"1.nn · effect· to such .o~~~ ; : clu:rtng the ; . 
s~ periQd ~f: ·dange~, a criminal offence. . The ... ~shr.lent is ~ 
to be more severe it forced labour "'18 oonne·oted wi'th deportation 

. , . 

abroad. 
·_..:... ·- .,._. : .: ... ~ .. .:. ... .. .. · .. - : .... ··-

. ·-
Section 7 of the Decree makes it : i -.Priminal often~e; pun:l.sliable _. - · 
by death or lesser penalties, to have caused, quring ~he same 
period, loss of liberty or bodily harm in the into7:"eir~s of~ 
ol: her allies·; , :t,!~dcr tho .express provision of par,#~ph 3 ot ·. 
Section 7 this'. applies also the causing such an effect by me~. 
ot e court decree or an adrn;inistrative decislon. ·" ~ related 

. . ;. . 

provision is that of Section 11, which provides sanctions for . . _ .· -~ -~· . .- . 
derunciations effected in too interests of the meiqy. If loss 
of li1'e was the effect of such den..mciation, the death ~enalty. 
~ be jmposed; othervdse such ·denunciations &.re punishable by 
hard labour from 16 - 20 years, and under aggr~vating circwnstenoes 
by life imprisonment. · 

• . . 

(vii) 

(viii) 

(ix) 

. (x) 

Offences agai-~st property during the same period and. cloaked 
in the fo:rra of judicial or official acts, are also pwushable 
(Sections 8 and 9 ) 41 • • , • :···_' • • • 

. . . i' 

Section 10 makes it a punisha\,le offenc.e to have ·· exploited: 
at the time ot the imminent danger to the Republic, . the diatreaa 
caused by national, pqlitioal ol' · racial persecuti'on~· in order 
to enrich oneself, to the detrimrnt of the State, a legal 
corporation or any person. 

Section 12 provides thats . . . ... 

"Under this law· a_r13 foreigner· v,ho cor.mit~ed t}:le. crime .. . 
r.ientioned in _ Seo. 1, Qr mv ·of the· crimes _me_ntioric~ · in seoa. 4-9 
while on foreign territory,shall be·•punished if he ·cor,lr.littecl ther.i 
against a Czechoslovak citizen or against Czechosloyak .public 
or private property. 11 •• 

The "time of the imninent danger to the llepublio" ·is defined 
in Section l8 of the Decree as the t iI,1e be-tween 21st' May, 1938, 
the time of the first Czechonlovak mobilisation agai nst the threa~ 
of German invllSion, and a da.Y to be appointed by GoverraJR 
decree. 

The Slovak Decree No. 33/194.5 as amended by 'Decree Nos. 8J/i945 and 
57/194/, sets out detai~ed provisi ons defining various ' types of 
quislings and collaborato~s• and· the punishnent to be me ted out_._ ~o ea.oh 
In addition, Section 1 of the Decree r tntes thats 

•w foreign lllltionJ
1 ,ho 

(a) has supported th dis-~mbennent of the Czechos lovak Republic 
or destruction of · ts democratic gov rmient, or who 

(1) Italioa inserted. 



(b) haa taken part :1~ political/ ec~t~iilic or QJ\Y other kind ot 
·oppression ot the Slovak nation, esp~oi~ nny .peraon who has ten-orised 
or· plundered the Slovo.k people, fo_ught ~it~ the Gerrao.n ;.r!J\Y on the 
-terr_itory of the Csechoslovak Republic against -~e Red~, the other 
illied,.armit1s; tjle Slovak uprising or tho partisai:ia in Slovakia, or who 
haa ·'in the course of suoh ootion cor.unitted murder,. robbery, arson, 
extortic:>n·, or baa been an inf onaer or oonmi tted othor outrages or acts 
of violence, or been in tho servio~ of If~ C,Crc&l'\Y or Hart~• a ~ory, 
or has · ·ordered or ·a1c1cd tha ueportntion ot Slovak · nationals abroad, or 
been guilty of my other act o.gainst t he Slovak national interest, shall 
be sentenced to death tor ~~ -:crime.• 

· u ·. Jurisdiction ot · liah Courts over 
· · war Crimea and Treasomb e .A.otivitiea 

.. 
The types of offences which fo.ll withiri the Jurisdiction of the 

Polish Co~a for the trinl of nlloged wnr. ~i.Jninals and -traitors are 
aucc'inot]3 -set· out in .articles 1, 2, 3, · 4 ~a 9 of.' the ·:oeoree ot 
11th December, 194-6, "'1ich ,provide 0.B fo~lows: . . . . 

"Article l. 

· J,,rr:, person who, assisti ng ·the · o.uthoritie s . :o_r · the German State, or 
ot aey S~o.te allied with it, . 

·. (1) ·took part in ooia:d.tting act, of r.urder agaipat the civilian 
populat·ion, : members of th~ orced forces or,_ ~isoners of war; 

( 2) by giving information or detaining, · a.cted to '· the detriment of 
persona wanted or persecuted by tho authorities on political, 
nation~, religious or rncio.l grounds, ' • 

is linblc to · the doo.th penLLlty." 

"Article 21 
' : .. 

.' ' . 

or 

Aey person,'Whb, assisting \tho authorities of the Genntm State, or 
of a State alliod· m:th it, ncted in ony other wanner or in aey other 
circwnato.nces than those indico.ted in J..rticle 1 to the detriJOO nt ot 
the Polish State, or of a Polish corporate boc\Y, or of civilians, 
members of the arced forces or prisoners of v,er, · ' · 

is liable to ir.lpriaoni.lent for a. 
period of not 'less than thr·e.e 
ye l\r8, or for lito, or to the 
death penalty, 11 

"Arti9le ,3. 

· IJ.n3 person who', talci ng advantage of t he conditions crco.ted by the 
war, .compelled · persons to not under throat of per,ccutiJn by the 
authorities of· the Gerco.n State, ·or by a State allied with it, ~r acted 
Jm 81\Y other· r.mnner to the detrir,ent of persons ,mnted or persecuted 
by the said authorities, 

ia liable to imprisom:Jent for n 
period of not less than t tiree years, 
or for life. " 

• I 

I . 

• 
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~ person who was a . :mecber of a ·.~Ml oi'g-~isation established 
or. recognised by the authorities of the GeroM State or of a State 

:· · ~l:,~e~ with. it, or by a politi~al a~~ociation v.hlob acted· .in the 
• .. ~nte~.s~ :9f the Oeman State., or o. State allied witli lt, 

is liable to itiprieancent for a 
period of not less thD.n three 
years, or for lifi', or tc:,.·the 
de~th .. penalty. 

. .. .. ; . 

. .. .. •: . 
• ! <• · • 

. , : 

,, : 

A c~rainal organisation in the r.1eaning of ParA. ·1 is a group 
or organisations · · · 

. . 
(a)" Yihioh _has as its aiDs tht.cor.:cisaion of crimes agtj.inst peace, · 

war crimes or crimes against Juna:nityJ or ;.·: . 

· (b) 'tlhich wtile having a different aim, trios ·to attain -it through 
the oocmission of crimes r.1entioned under ( a )f · · · 

-~ : 
.. ·para, 3, . .' : J 

I • • • 

Membership of the following organisati )ns es·pecial.]$ ~is .. 
, oonaidered oriminala ;_.:: .;.i •:- · · 

I . 

; · .. ,.: . .. 

(a) the.·~~-Nati j ~ s .; cialist Workers• P~ty (No.if?nal Sozial.istieche 
Deutsche ~b91ter Partei - NSD,\P) o.a regards all l _eading .positiona·, 
. . . . . I " 

{b) -_~he Securtty ~tachnents (SchutzstaN'eln - s·.s.)_i, .··.·_· .. ~ .. :, 
' . . . . 

( o) · the State Secret Police (Geheime Sto.o.ts-Polizei · - Gestapo.), 
. . . . 

(d) t~e Security Service ·(sioherheits Dienst ·~ s.D. )-. " ... .. 
. . . .. . . . . ...... '·.. .. . ·. . . , · · ... . 

~tic~ 9, --~ ~- . . . . . ... 
~he provisions af the F,esent Decree are _applicable to cri"uiinaJ. . · · 

acts .~ommitted between &eptenber l •st, 1939 and M~ 9th, 194-5." . ... ·, ,;: .· .. 

· Art~Qle . 6 provides that: 
. . ·. 

"Article 6. 

To inform against or to hand over to the authorities of t~ German 
State, or of a State allied with it, persons vro,ited f or a common crine 
is not punishable; provided the person responsible for giving infol1Iljltion_ 
or handing over acted in the greater public or privo.te interes~~-n . :. . . . 

• r.,._, 

12 'sdiction ,of;y oslav Courts over ... . 
War Crimes and ens Jnable. Activities 

. .· . . . . ,· , •· _ ... 
Articles 2 and 3 of tile .Yugoslav La,1 ·of August 25th, 194-5'~ _set out , 

the types of offence v.hich teJ.l vii thin _the juriscU:ction of Courts acting 
under that ~wa 

"Artiql,r i, . 

l, As a cricinal act against t he people and the s tate is considered 
an act aimed at the f orcible overthrow of or threo.t to the ,xisting stets 
system of Democratic Fe clero.l Yugoslavia, or 111,Y rue l'll.lCe t.o its foreign 

. ~ \ .. 
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securi 1;y, or to the basic democratic, political, na.tional~·.a.ad...epan.oi:iip 
~hievecent_s 9f the liberat_ion war, e.g. the ~.Jderal at~oture_,Qf'· .the: 

· State, ~e e~ity aJ¥1 fr8:ternity of the Yugoslav f?eo;p"lEl••,· and the 
ayatecr of tbe . people's autb>ri ties. , ... · · · ·,, · ·· , · ·t • ·. . · · 

:, .. :' . . . : •- ; . .. '· . . . ) i . . .. .. ,• ;. . •'* + 

2~ JJ' a cricinal act : ~er this~;.1,a,,·. W'\Y act·-!~tll.ned • in ~ : · · . · 
preceding paragraph directed against . the s·ec,:urit'y_ ot other ·atatea ·w1th . 
which Democratic Feder&f. Y~os_layia ~s . a, ;trea~!,•: (>f alliance, triendahip 
or co-operation, is pwiisha'ble ··w'ith due ro-gard··td ' the principle of 
reciprocity•" ,.' ' · · · ··· ,: .:,; . . ' · · .:-.. · :·:·~ 

• t • ' t' I • I i . \ • • ,!•,,• • •· '• . ,, , , •• ,. .. . ' 
"Article 3. I• ••,• 

,.,· . • . .-:~--~ . 
As guilty of criminal acts under Articl~ 2, the followil)g shall ·be 

liable.' to pun1·,11menti ' :· .. i ' •. · · · · ... ,-:: . _. ,: • . : • 

. . . ., . 

l.. Jtzw. J.)Or&on. who. _W14erto.kes . ~ ac~ a~d ~t . the to~i~~ ·: _;._, 
over-tlir9w of ··the ·people1·s . representative body of Oemocratic Pede'ral· ·,: 
Yugoslavia or of the ~ .cierai·ive :units, or ,at- ovQrthrowing· the Pederal 
or ~~~~ti~ Units organs ;~ :a~er:e state adr.li~strati9~ ... -. or •the ·1oc·a1 
or~· .. c;f state ~nistra~i.)n, or at prev~~ing' these· b.Y'·mennce from' 
1\lltilling their leg~· ri~t·, ,and <lut:i:ea, ,10P. at compeU.t.r/s them _-.to , . 
1\lltil those to the end desired by t~ person ·thus exeI'CiaiJl8 .f~e • 

. . , .... . ~1 
2. ~ subject of Yugos1',via who ~or.nits un act to the .detriment 

of the milit'F,Y _st~ngth, the defehsive capaci°ty-·or .'t~ economitr~-l)Ower 
of Democratic· Federal Yugoslavia-~ or which. threateu t< tho~-~~pe~e:• 

. .. o~. iniegrity of its territory. . ... , /·, · 
, ... .. .. . ·. : . '; . ~- : . . ·.:. : .... . . . • . . . . : ... · · .. t· . . : . . . .. , . • . : 

,., . . . :, ·. l,Jf/ peraon wno ·'. coni:dt~! a· war, cr~·~·I;e~ 1 '9ho' during the~ 
or the enen\Y occup'o.tipn acted· as·½:~tigatdr or organiser, . or who · 
ordered, assisted or•,other,,.\ r:o· was the direct executor. -or m~dera, of '· 
condecination~ to_ ~.P~s~~n~ ~r· cie~th ~nd tbf: ~xecution of auch, .Qr 
of arrest&; : tortui-e~ for~ed deportation or rernova:l••to concentration .: . 
oampa, of intern~ng, .or' 'or· fo~ced iJ.abour of . the population of Yugoslavia; 
an.y persori who. ·c;)aQ.sea the ·intentional starvatioh . .'of · the population/ 
compulsory loss of ·'natioriali ty, . ·compUlaory oobiliso.~ion, abduction· fpr 
prostitution, or raping, or forced conversion to a:n;y other f~th; an:, 
person .-io under the~~ cirCWJStances was responsible for ar,;y denunc.~tion 
resulting_ ~~. any -~f th~ ·meaa':ll'e~ of terror .. or -~errorisation out:lin,'ed . in 
this paragrai>}i,· .or . ez,y :periton :.who. in these 0ireumat.ances ordered or 
conmitted arson, deatruction ·or loot~·of private or:·public propertyJ ar,;y 
person who entered the ~ervice of tha terroristic 'or police organisations 
ot the occupying forces, or the service .of 8J\Y pris(?n or concentration 
or labour camp, or who trented Yugoslav subjects am prisoner~~f..-:~ in 
an inhumane manner. ..,,' 

·:·· 

... 't• A!V- porai:>n _wt)o during the , war organised or recruited· others . 
to ent.er, or ,hiDselt _,entitred any,, nnned raili-tary ~ police org~isation 
composed of Yugoslav subjects ·,. for the purpose of' :assisting the enert\Y 
and fighting with the eneiey .,PSCUhst his own Fnthcrland, accepting from 
the e~ arms and subr:u.tti~;~o the -01:cler.s~of: .. tre._aJlWIY•. .: ), . . .:,. 

. . . ' . 
( ·. -~ -:-,;_· ··- ' . . \ ......... ,,,, -:· .. . . .... ; .. :: .. ·.: : .. ... . . - .. .. 

• 5~ . ~ peraon __ who dur'ii)~ ~b<:: wa,r '.~inst ·Yugoal&'via·:pr agai~t 
the alltes "f Yugos4vi~, . accepteci se rvi'ce- in the, eriilll\Y• Brll\1, or. took 
part ·in the war aa a ·fighter against his i?atherland or its allies. 

'. I., "· J ~ •• • • , , • , I 

6. Ariy person ,mo duri ng the war and eneray oc9upation entered 
the police service or accepted service in a1\Y organ of ener.f.: .. ~~!!¥>rj._!y, 
or assisted thea~ in the execution of r equisi tion orderb for the taking 

. , 
. ·, . i 

' . , . 

. . . 
., .• .4 

.. . , . 
.. f. 

• 

I 
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·i 1.. u' .of ~ood and oth~r goos , or in tho pursuo.nce 
, .. f?-ga.1.nst the populnti ,:m of Yueoslavia. 

of any other 1.1co.sures of force 

• 

\ ··' 

.- • -1, ~ny person v,ho r ganised nn-.ied revel t or took part in this, or 
. . organised arr.ied bands or their illegal t:ntry to the territory of the 

state for the purpose of effectin~ acts outlined in JU-ticle 2 of 
this Law, or nny pers0n ·.ho abo.nddood his place of residence and 
joined any ari~d and orennisecl grouv for the coiu:ti.ssion of such acts. 

. ... , 
· • . 8, · Ariy person who i n thecountry or outside organised ar-,y 
assoeiation having fascist ain~, for the execution of EU'\Y act outlined 
in JLI"ticle 2 of this Law. 

9. Any citizen of Yugoslavia who incit s a f0reiGn state to war 
against his Fatherlond, or to an.1c: d interv.ention, to economic warfare, 
to seizure of aey property of Denocratic Federal Yugoslavia, or of its 
subjects, to the rupture of diplomatic relations, the cancellation of 
international treaties, or to ruzy interference in the internal affairs 
of his Fatherland, or vtho in any way whatsoever assists aJ'\Y foreign 
state .at war with YuE,o_slavia. · 

10. /JJY person who carries out espionage, i,e~ who either hands 
over or steals or coll0cts data and docur.K.nts which by their c0ntent 
constitute any particularly guarded state or r.dlitary secret for the 
purpose of hancline such informatitm to any foreign sto.te, or any .fascist 
or .nemy organisation, or any unknovm person. 

11. Any pers~>n who kills any military pc..rson or r epresentative or 
person in the service of the people's authorities ei tht.'r when these are 
can-ying out their official uties or becaus e of these, or corrvnits such 
act against any person of an alli,cl or friendly ~tat~. 

13. fury person •:1ho for the purposes outlined in ,.rti cle 2 destroys 
or d~{lges by ars n or any other 1:1cans any transport, builcling or other 
material, any vrc.1ter sup1)ly su·sten, public warehouse or any public 
property." 

13. Jurisd.~ction of t he M:i.li ta.ri; Governr.1cnt Courts 
Set Up in Germe.ey 

The jurisdiction of the Military Governraent Courts set up 
General Eisenhoti) as su1reme Cor:nander was defined in .Article 
Ordinance No. 2 as fo lo~: . · 

by 
II of 

"l. Military Governnent Courts shall ho.ve jurisdiction oveY all 
persons in t he occu i ed territory except person$ other than civilians 
who are subject to nilitnry, naval or air· force lo.w ond o.re servi ng 
unci.1-:. r the cor.u:ia nd of the Supreme Cor.nander, · J~llied Expec1i t bnary. Force, 
or any other Cornman r of any f or ces of the United Nations. 

(a) 

(b) 

(c) 

2. Military Governr, ent Court s shall have ·jurisqiction over: 

J..11 off nces o.go.·nst t he lo.v;s and usages of war. 

All offenc sunder o.ny proclamation , l aw, ordinance , notice or 
order issue ,y or un er the .:\uthori ty of the r.1ili ta.ry Gov~r~nt­
or of the ,..lli d Forces. ,. 
All offences u er the ln•:.s o· · th·_: occupied t erritory or of any 
part the r eof." 

-------, ------
(1) see p. 6. 

• I 
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. ,· •' As' !\as been seen, ( l) thes~ ~ourts continued to exist in the . 
British Zone, froa the tir.1e when the latter 0a1.1e into existence until the 
aettil'6 up ~f the _control Cor.miasion Courts, Wldar Ordin.o.noe Ho. 68 ot 

. the Brit1aJ:l zone. PN_'agraph 2 ·of Ord~nance No. 68 makes the· 88me 

provision as Article II paragrr,ah · 1 of ·the Suprei:le Corra:1Arder''a Mo. 2, 
with ~ substitution of "Control Cor:nissipn Courts" for·. "Mili'. ~ary 
Government Courts", of 111."::". tish ~ne" for "oc6upied teITi tory" ~ ~ • 
ot "Coiimander-in-Chief" for: "Supreme Cor.u:l8nder, .n.llied Exped.i tic nary 
Force". For purposes of greater clarity, cor.rnas have been placed at 
the beginning and .e,n of the phra.ae "other than civilians". · ... . . 

Paragraph 3 of Ordinance No. 68 makes the following provision, 
'Mlich is similar to that of parograph 2 of Article II of Or~nonce No.2: . : 
"Criplnal Jurisdiction 

. . :. 

3.. Control Cor,ia:ti.ssion Courts shall have ·. jurisdiction to tl_'Y,. 

(a) 

(?) 

All offen·ces against the_ laws and usagds of war; . 

..11 offences under W\Y proclanation, law, ordinance, 
Notice .or ' Order issued by or um.er the autharity of 
the Al.lied· Control C:,uncil for Gennany ·1n force in 
the British Zone,· or by or unler the authority of the 
Suprer:ae Cw;r.iande'r of the Allied Forces or of -the 
Comnahder-in-Chief; 

(c) All offences against Gerrann lo.w." 

.. ·pai~agrnph 4 of Ordinance No. 68 adcb ·n· provision: r~lating ~o civil 
jurisdiction: ··. . 

"4.• . The Control Conmission Courts shall exercise such. 
jurisdiction 'in civil 1;1atters as the Cor:ailander.in-Chiet' ~ 
by order published in the Gazette , from t~ to. tir.ie direct." 

. .. ··-·· . ··~ . .. #·--
"Article l. 

, ' 
Military Governme~t- Tribunals nre conpe.tent to try; aj.l __ war_ ~rimes 

defined by international agreements · in force between the occupying 
Powers · wl)enev.er- the authors of such war cri~es, coanitted after the 
1st September,· 1939, are of onenty nation.6.lity or are agents·; other thon 
J.Prenohmen, in the s ervi,ce of the e noey, and whenever such crimes have 
bee~ comnitted outside . of Fr~9e· or territories which were under the 
author~ty of France at :the ti~e when the crimes were comraitted." 

These crimes. are punishnbl e b✓ all the penalt ies which such 
Tribunals are empowered to 'pronounce , including the death peMlty." 

Article l of Ordinance No. 36 lo.ys dov.n that: ; 1. 

'Military Government T~ibunals in tht; French zonE, of .Occupation in 
Germany are competent, in virtue of Law No. 10 of the 11.lli ed Control 
Council concerning the punisbr1ent of persons .r esponsible for \Var crimes, 
crimes against peace and criires agulnst humanity, to ·try. t _he crimes set 
out in that law.' . . 

(1) See P• 8; 

(2) .See p. 8. 

·•.· -... .... 
• I •• 
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·:· .. : ~Ile provisions o'f Law No. 10 which are important in this 
~np~.c;,tion are- those contained in iu-ticle ·II, of lhioh -paragraphs l 
~ ,2 l"Wl as follows: · · ·.. · . . . 

"l~ · E~~ · of .tre f~llowing acts is recognized as. a ·er~, 
· (a) Crimes ll§ainst Pee.co. Initiation of. invasions --of "o~he~. 
countries and waz:-~ ol; agSrt}aaion in v·iolo.tiori · ot :in~eJ-nat1onal lawli · 

, a~ treaties, ·inoluui.M but ~ot li1.1itud to "planning, preparation, 
initiation or ,·,n3ing · a wr.r of a~osaion, or a . war of violation of 
international tre~tica, agroeccnts or _aaauro.ncea, or_ participation in 
a C?ommon plan er <?,~nsprlaoy for the aocornplishml.nt of any-ot •t~ · • 
toregoirig. · · · 

(t) .- War Crimea. Atrocities or offences against pers->ns or 
property constituting yiolations of the laws or cuatoms ·or-war, 
ill(?luding but not limited to, r,lllrder, ill-treatment or· deportation to 
slave -labour or for 8.113' o~her purpose, of civilian population. from 
occupied • territory, . 1,-urder or ill-treatr.icnt of prisoners o:f' Wt.U' or 
persqns on the seas., lc_illing of hostages, plunder of public or · prive.t@ 
pr~pe~ty,.wanton dcstructi:o~ of cities, towns or villages, or devasta­
tion not justified by rJilltary necessity. . : ._ .. ,. 

( o) Crimes against H~ani ty. · J\.troci ties and o~enc~s, .. ,including 
but not lir.litod to r.rurder, exten:ti.n~tLon, · enslnver.1<,;nt, deportation, 
imprisonnent, torture, rape, or other inhw:lane acts c~mtted .against 
any civilian popi.rlntion, or p~rsecutions on political, r~cial or , 
religious grounds whether or not in violution of the dorJestic laws of 
the country where perpetrited. : 

(d) Mecbersh~p in c~tegories of a criminal group or organisation 
declari;d criminal ·by the I~~crnational Military Tribunal. · , : 

'2. Any person w~ thout ·regard to· ~tionlll.~ ty or·· t~capacity in vhich 
he acted, is · dee~d to ho.ve co1;11:1itted a crime ns defined in paragraph l 
of this .Article, if he was (a) a principal or (b) wo.s an ~ceasory,_., to 
the comnission of any such cl'ime or orC:ercd· or abetted the s&ne or ( c) 
took a consenting part therein or (d) was connected with plo.ns . or . 
enterprises involving its corrrniss~on or ( e) wo.s a m~ber o~ any organ­
isation or group connected with the .car.mission of 8J\Y such crime or 
(f) with reference to po.raerpph l(a), if he held a high political,· 
civil or military (inclu<;ling General Staff) position in Ge~ or in · 
one of 'd.ts illies, co-bcll~gerc~ts· or satellities or held high position :. 
in finaneial, industrial _or econ9nic life of ~ such country"•" 

In the United States Zone of GeI'filW\Y• Military Gover1r.ient Courts 
oontinued to operate under Orclinnnce No. 2 of t};~ Suprer.ie Connande+ . 
after este.blishme~t of the. four ~J.lied · Zones, ( l J but were later .. 
supplemented by the' setting up of Military Tribunals under Ordinance 
No. 7 of the Mili tnr,y Goverment of the United Stl},~~s Zone, vbich 
enactment became effective on Oc.tober 18th, 1946. t J . , 

Articles I and II(a) in .full of Ordinance No. 7 provide that: · ... 

•Article I. The P\ll'POS.~.- pf, this Ordino.nce is to provide 1\n' the 
establishment of mili.t'hry· tribunals which shall have powe~ to try and 
punish pers ,:ms charged with offences rec~ ni_Z;e.d ~aa. ci::ir.ias in .i.rtitrle' II 
of ConttJl. Council Law No. 10;· including c~nspirncies to corroit ~ such 
cr~nes. Nothing herein shnll prejudice ~he jurisdiction or'the po~rs 
of other courts e3tnblishetl ~r which r.iay be establ~she fort~ trial of 
aey such offences. 

(1) See P• 7. 

(2) See P• 9. 
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Article II. (o.) Purauont to the powers ot the Militll!y Governor 
tor the Unitec1'. States Zone ot Occup_atj,_ n ·wi;thin Genl81\Y and further 
purs~a~-~ to the ~a conferred upon the ~ne C!)T.'lllMder by Control 
Council Law No. 10 ·and Article■ 10 and 11 of the Charter ot the 
International Military ,Tribunal annexed to the L:>rxlon .Agreer:~mt of 
8th August, 1945, certain tribunals . to 'be known o.a "Military Tri bunnls" 
shall be es.tablished hereunder. " . . . · . : . 

. · ... · J.x-ticle _ll._?f Control Council Lo.w No~ 10, :which ·:is ·referred to in 
~ticle ~ -of ()rqi)'.iorice No. 7 haa already been quoted.Cl) 

' ... ' f . . .. . . . . 

Artlo~a 10 and 11 of · the Cha.i-t~r-o.t;.~~~ Internationni :Military 
Tribuno.lj•tto ~~ch specific referel¥le is :tlado' in ,ir.t~ole II of Ordinance 
No, 7; and iJJpl~_oit reference in .i.rticle · II, l( d} of Law No~ 10, makes 
the following provisions;_ · · · 

·, . 

. "J.rticle 10. In cases where a group or organisation is declared 
c~iminal by the Tribunal., tm co~etent national authat:ity of lU\Y 

I • 

··Signatory · ah~ have the right to btjng indiviclual.s tos tri~ tor 
mecbership therein before national, r.u.litar.r or ~ocupation courts, 
In ~ such case the arir.iinal nature . of the group di" organisation is 
considered -Pr<?ved and shall not be ' qucstione441! , · . . : • 

JU'ticle 11. A~ porsun convicted by the TribUnal 0£\Y bo chru.~ged 
:before a national, militaJ"Y or occupation court, refen-ed t.o in 
.Article 10. of this Chart0r ,· with a c1:i1:ie other tho.n ot munbership in 
a criLu.-nal group or orijanisation and such court~, .after c.:>nvicting 

. him, impose . upon hil:I punis~nt independent of and ad.cli1;ional, to the 
punishnent -~posed by tbe TribunoJ:-- for participation in the criminal 
activities of such gi-oup or organisation·." • · ... ·._ ·. 

~ • • • • • I 

• • : } • • I' 

. In its judgraent of 30th Septenber ang,_ lst ·oetobcr, 1946, the 
Iriter,iati-onal Military TribunD.l cape to ce~t~in dcci~ions regarding 
the· cricinality of the y~ftapo ancl' S.D~, th·e s.s •.. nm the Leadership 

. Corps of the Na·zi Par-ey)' Ln doing so it actecl in· -ac~rdance with 

.. Article 9 of its Cnarter llhich _atatea that, 
' . .. : . . .. 

"Article 9. At the trill,]. of any individilnl raembel: of OJ\Y group 
or organisation the Tribunal r.,cy declare ( ~n connection with any act 
of which the _individual rucy- be c )nvicted} thn~ the. group or organisation 
ot_. ~hich the in ividual was a oember wns a crilninal organisation •• , •• " 

.. Certain · organianti.:)ns and parts of organisations having thus been 
.~clared crir.li.nal by the Nuren_berg International Military Tribunal, 
allegations of r.iembcrship in such organisations are inclwed in the 
charges against r.tal\Y, if not nost,of the defendants ~t present being 
tried at Nurecberg before Military Tribunals · set up under Ordinance No. 7, 
and the pQwer of these Trirunals to find an accused guilty of such 
me~rship ·ari,,~ from Arti~le II(a) of t~at Orqinance which has been 
quoted above~ { • .-_.. .. _ -

In trlals before the Militory Tribunuls _acting uncJer Orclinance No, 7 
th'e crin)inal nature of groups or organisations·. declared criminal by the 
International .Mill tary Tribun9.l cannot be ques·tioried, ond in o. very 
simil'ar wey the ordinary Military Governnent Courts in the United States 
zone are bound by a directive of 26th June, l~~ iaaued ~ Headquarten, 

.(1) See P'! 29. 

(2) 

(3) 

" 
See British Cor.Ll8lld Paper, Ced. ·.6964., PP• 66 - 83, 

For details of the juris<l.icti~n of th Spruch.kamnern in the British 
and United ::;tates Zones over co.ses involving membership of criminal 
orgnnisations see Dr. :&10.yr-HartiI13s part of the Report • 

.. . . 

• 
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III/117. 
14th Nowmbe.r1 1947 •. 

· UNITED NATIONS WAR C RMS· 0018Ct8SION. 

. : HUJlAN RIGH.l'S R!PORr a PREI.pmf ARY PAPQ\ · 

: I., 

., JURIS>mrmN OVER VIOLATIONS OF HtJlWf RIGHrS 

. · . . . . , 

. . 
OP 9!ffl't!' OITIZ!J!S AND STATELBSS PERSONS 

.. ' . . . 

OOllm.-§ wmuN 1HE TERRITORJ OF 

fflB ?BM!" REICJl1 

RapPorteurs . H11 Ma.Yr-Harting • 

PART L 

0 0 N 4 EN .T S. 
. t 

A. The International· Military Tribunal. tor the Trial of 
Ge.man Kajor War Crimina;t.s • 

. 1 • . 

2. 

J. 

4. 

5. 

. The International. Cba.raoter ot the . Tril;,unal. • 

'The Jurisdiotion· ar ttie Tribunal. 
,. 

The Law App_lied by the Tribunal. 

Violations of Human Rights ot German Citizens and 
Stateless Persons referred to in Oount One ot the 
Indiotmant._ (The OoDIIIOn Plan or Conspiracy) • 

Violations of Human Rights of German ·Citi~ns am 
Stateless Persons referrod to in Count Four of the 
Indictment. (C.r:1.:mf,!s against Humanity). 

6. Sumna.ry ard Oonolusions. 

, 

. . 

• 
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Violationu of human rights of German oitizena and Statolose 
. .. 

persons, for whi ch tho ·Na:t•ional ·Socialist Rigimo · is oone~-~d .. 

responsible fornY:td tho subjo.:,t mat tor of .tho~ tr;l.aJ, bof'oro ~.1;:llQ IntGr-
:.... . . .. . .. ..... ... .. . . . . .. . . . ........ -· 

national Military 'l'ribuqal at Nuroni~~gJ thoy :~~- fp,nn .tho- &ubjoot 
;.:. .. . . . . . , .. ... . . . ... ... . . . . ·• .... . ... 

of a numbor of trials which ~ _poi~ hold bo_to~ th.q JJI.U1ioipal 
__ .,. _ . .. .. ~ - ·· •······ .. -.. . ... . . , .. 

oourts (militacy as woll o.s civil) o~t~~liahod 1!l:_G:crmany ( and Austria.) 

by tm four occupying P0 r,"Ors; uni thoy arc boing doalt v.itll by tho 

ordinary Gonnan courts. · · · •.: .. :: 

Tho Intornational Militnry Tribunal., oroatod by tho Agrooroont 

nf 8th i\ugus t 19L1-5, diffo.[l:l in its char~tor, in its juriadiotion am 

in tho la.YI which it a.ppliod from tho 0th.or courts v,'hich havo boon 

concornod •.d.th thoso viola tions of ·tiuinan.- ·rtghts tha.t ·a.ro of intcrost 

in this ccnnoe tion. . For t his· re'aaon/:ana, "in vio: or. ·:i:ts ··oiitstwning . . . . . :. , . . .. ; . . 

importunoo, it is p~:-iposod, firs t of all, to dovoto a soparata dla.ptor . 
. . . . . . . . . . . . 

to the Nurombor g trial (ne f .ir as it v,os c oncornod · rith violl\tions of 
. , . . 

human rights of Gcrma r. citize ns __ a nd ~~atolos s persons.) 

1. Tho I 0t c r m.t l:_o n~ ~qh~ E,Ctor ~f j_he Tribun~ • . 
. • .. 

Tho Nuromborg Tribunal. 1.s M Intrfrna tionol' '.j:'ribunn.l_• . ··, Ii oamo 

into oxistonco by vir-t uo of an Agrooroont bc t\roeQ too Govorrooonta of tho 
f • • • •• .= . . . : . • 

United Kingdom, t ho tlnitod Sta.tas of .\morion, · tho u. s. s •. R.·; and ( tho . . . . ' · . . 
4. I , 4 •• 

provisional Govv r nmo nt ) of tho French R public. It originated, in 
. I . • - • 

fact, liko any o t he r int er national court or tribunal, in an inturnational 

trea ty. 

Tho groo.t maj ority o f ·;ritc r t; wh o cloo.l ·,,"ith the Nurornborg Trial 

(1' 
havo novcr quc nti.oned t ho i nt orno.tional ch:l.r ot e r o f tt\o 'rrilJUnale. ' 

( 2) 
I t has, oo rove r) bea n s ucgc ct ad th t tho t"urombo :-:·g Tribt,µ1 ul can only 

- - ----- ·-· - ·· ·- ··· . -- -- -- ----
( 1) 

( 2) 

Cf . Lord Wright - 'I Cr ino s uooe r Inte r n .. tion l L v:: 'l'ho La,-: Quarterly 
Rc viav,·, Vol. 8?. ( ,.. ~ "1 l ~J 19l.,6) , p . 40 ot soq,; G. A. Fi nch: Tho Nuremberg 
Trial I nt r · tio n· L· : •· Tho ~ric on J ou m o.l of I nt ~nationul Law 
Vol. 41 (J o.nm ry 1.')4-/) , P• 0 ot suq.; Quincy i7r i r,ht: Tho L v; of tho 
Nu rom r g Tri, - h~ . r i ~a.r1 0urn of I nt , r n .. t i ono.l L· :w, Vol.41, 
(J uary 191 .. 7), n -38 c t ::: q.; H. Kols an: "Vlill t hr. :ur c nbor g Trial 
constit 1to a P •c, ,,,, d nt ? :, - nt '-- rn t i onru. L-,:11 _u rtor l · , Vol • .I, No •. 2, 
( 1 )47), . 153 at soq. 
G.Sohwarzonbo r,or~ "Tho J ul n'.. o f Nu rc.mborg" - Tul no La.,· Roviow,: 
Vol. XXI ( oh 1947) , . 329 ot s0q • 

' 

• 

-
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in a formal sonso bo oone~orod as an intornationa!L tribunal anl tha.t, . . 
in substo.noo, 1~. 1a . a mµllioipal ·tri~~ of· o:.drabrdinaey ,juriediotion, . . . .. .. ' . ,. 

whioh tho four Pqwors, partios to tno Agroomnt· ot' 8th August 191t5, .. . 

aharo i~ _OOJIIDOn.•., .~t -~ :t><Jo~ e.l'pld tba.t by. dol>all.atio tho -Al.1101 

bo~ _~ho . joint sovoro;~s of Go.nllar\Y . ~-· th.at . "littlo ' import~ 

. .. .. . .. 

.. 
nood ~ attaomd to ~ho _o~~tanoo that . t' j~in~ sovoroigns 

.. . . . . .. .. . . 
oxoroiaod thair j_uriadiotion as tt¥> f~~td.~ · o't law·~ justioo in . .. .. .. 

Go.r:,nQI\Y byr: an -intornational troa.ty; for this mode of 00-0.rdinating . .. ,, 
. . . ,, .. , . . . 

thoir aovorieng wills is ~t so nuoti doto.rminod · by ·tho objoo~ ot ttlQµ- , ; . . 
joint dol i,bo~t ions a.s by the olu.rootor of ·tho joint . aovoreigns _ aa 

few- ~istino~ subjoots ~ i~torn.at~onal m,.rl.. 1) · . 

..... 

The 1111.nioipal oho.raoter of tho Tribunal, ·tho ar~nt . oo~~imo_s, . 

could ~y ba quostionod, hod 1~ bo.9n osto.blishep. by ono Stato attor · . 
. ·. : . .. . .· . . . .., . 

this State alono had oonquorod Ge.nn.MY1 instoad of four victorious . . . . . . ( 2) .. 1 

Pov.ors whi.Qh oombinod thoir of forts tovtards -tho saroo . oncl • 
• • • • I _. , . • . • • I . • 

Tho vi,o:v, tha.t it _,ma tho intention of tho pa.rtio.s in su~stanqo 

to ostabli~h joint ~liiory tri~s wxlor mwiicipal law rathor· t~ 
., 

a truly intornationa.1 tribuna.l has coon info·rrod ohiofly from a. stato­

mont of Mr. Juatioo Jo.cksc,~f )vrlx> doclnrod in tho orurso of the. Hurombe.rg 
, . 

. ... . .. •; 

• .. . · · ~ Ono ot tho ro~~s ·thi~ (Tribunal.)' vms oonsti~utcd 
a.a . ·a military tribunal instoad of on ordinary oourt of · 
la.w was to avoid tho preoodont-oroating effect of what is 
dono here on ow- own law and the' preoodent control v.·hl.Qi) 
muld exist U' this ,·1e.re an· ordinary judioial body. " \ 

It has been i:x>i'ntod ·out ·that "if . thq Tri~ had baen oonceivad 

by tho Povters as an in~ornational tribunal. thoro y~E.).S oo noad· to' guard · ... : · 

aithar ago.inst preoedent oontrol or against tho p.rccedont-oroa~ing .. . . . . . 
ottoot of tho judgment on tho munioipol law of tho fol,lr Powore. If, · 

howovor, tbl Tribunal was a joint tribunal. wxlor runi9~pal law . and had 

not ooen given tha status of o.n extraordinary ~ribunal by. boing 

(1) G. Schwarzonbc rgor: op.cit., p.})4. 

(2) G • Schvro.r zonborgor: op.cit, p.334. 

(3) G, Schvmrzenborge r, op.cit, p. 334. 

( 4-) Quoted by G, Schvm.rzonbo rgor, P• 333. 

. ' 

, . 



·~ 

.. . -4,-

la.bollod . a m111t.wy tribunal, ·•it · co\lld at lo a.st ho.vo boon arguod tmt 

. ~ho . Judgront of· tho Tribunsl had such offccb. "( 1) 

.. , · Tho present roport. soolca to s\'r)Vl no more th.Im that, •· in ·tho opinion 

of .thP groat.~~~- of tho loadtng write.rs on· tho subjoot, tho Nurom­

borg Tribunal. :I.a to bo considoro4 as an international trtbun!:J., bllt 

that this opinion has boon oontestod. Without a.ssuming to docido a 

quoetion·whioh, · to soma oxtont, ia oontrowraidl, it 'is pointed out that 

it wo.s rot tho Control Oounoil for Gomal\Y but tho Gowrnr.x>11ta of tho 

-; : United Statos of /wlrioo, Groat Britain, Franco am tho Soviot Union 

. (2) . · (3) . . · 
which cstablishod tho Tn.bunal ard appointod its mombct'B•· ·· .. 

That it was oot tho intontion of tho parties· to tho'·Agt'e~mont of 

,8th August 1945 to oroato "joint milito.ry tribuno.J.~ umor· ·municipal la.,.11 

soems to be shownby tho Preomblo ot · tho '·.Agroooorit whoroin ti'¥> four · 

signatories doolarod that thoy ,:.'oro a:cting (not as tho sovoro~ ovor 

tho fonoor Oonna.n torritory rut) "in tho into'rost · ~f all 'tho· Unitod 

Nations • .,( 4) \ . ' 

In addition; it hc.s boori: strosaod ·that tho 'Agroemnt Ilk'\kes no 

difforenco betv;uon Garmany whose national govornr.\Ont had beon 

abolishSd anl .replacod by a. condominiwn govclrnioont of' tho 'four Ocoupant 

Powe ro; ani tho other ~po, n Axis Sta.tos ovor v:hioh t~ signC\torios 

had not assumed sovereign logislo.tivo por,ur. : ~h,o AgreQJ?¥lnt wn.a oon .. 

cludod - no t for tho p.roso~ution··or :Gorman vm . .r Of~ _1als ·only; ·but 
. . ._· : .. . . ," · '{5) 

"for too prosocutioh''of Eur'?poan Axis wor crin)innis." • It vms an 

interna.t i onal tro ty· v;hich oxprosaly doootod tho tribunal "orcatod by 

it as on "intornational" tribl:lnal an:1 whioh was concluded not only ·by 

tho foor Occupying Po--.,,·ors, b'ut ol.so by· tho mony ··other Unitod Nations 

, 1 .: · 

.. 
( 1) G. ~hwa.rzonbergor, op.oit, p.33°£14 · 
(2) ·i..rt,I of tho .lgro.ome nt of 8th ~t ·1945 ( 11 

•• ;artor oomnlltAtion 
...... vii.th tllO . Control Cwncil . for. Gonnany~,., ") .. . 

(3) Article 2 of t he · Chartox:. • 
I 

( 4) H. Ko l son, o • cit, p .168. 

(5) H. °Kol son, op,oit. p.168. 

... 

• 

• 
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. ..... 
• • I • · wbioh~·tidhenicl to tt; nftft-r being inVited ih Artiole 5 ot . the 

• :1.greeim1't: to do so. ( 1) . :,··. . ::~ . ... 

. : : .• ) "t . ·.: i , .. . .... . .. ; 
' . l t t# • 

, .. . . _?, .. ~ ,Jw,:M,fiiotton ot the Tribw)e,11 : : 
• ·, .. I,. • • • • • • • • •• : • , ,: ,•; , · ,,. ,. 

/ 

~ ~~~t, ~~- ~J?-8 I~t~f~~-~?na;L_ ~il~_to.ry _·T~'bunal derivea. ,he . .. ' . .. . . .. . . . . . "" . ·. . . .. ~ .. ,. . ... . . ; . "" .. 
. Tribun~. 1 a j,urisdic:,tion from two different aourcea. It states, "the . . .. 

• · • . • .• • : •••• •, \ · • ... • .... • : ' • . ·. : • • · •• • • : : · · • 1· .',. • ' • ." , , ' .• ,·; , , : .,.r: : . ' ; ': 1 , ' • ' 0 
0 

• 

,i 1
.•- •• ~ . !~~--?f' ·:~-~ ?~e-~-~ .:~-oo -~~r~ise - ~~ :_t~~-~~-~ !1~-- ~~-~~~ti~ : .·• 

poW9r !>Y ,ttie oo~t~s to which the Gorman Reich unoonditionally 
. • •• .... :· •• .. : ..• · . .. .. ·. .• • .. · ·. . . . . . . . : .:,. ·· .. . ·::., .. . :: ·:: :t_: . . \ 

·: , . sur.rendered _and ... tile . tmdoubted. right of these countries to legi,alate 
. . .. . ... , ,· . ·-=~ --• .. . ·: .•. :.:: . . . ·• : , ·c;:· . ·.· :· , :·. •:... "• . . -,j : .. . . ·; .•:;' .· 

~- : . ;. "J"~CJ~ t~ _oo~µpied t~rr~~d.es ~ ~en reoogni'B8d by the oi~liaod 
- •~ ·· · • •· ··· , · '· · · . '':: ·t:,•J , .r: · :.,.~~-: • :·· ·· · 

-. ·r i· J'. , W':)l'ld, • • • 11 
. 

• • , • • • • • •• , , ,_ · ~ ' ! • • • .,. • 1 ,• ,. 
, ( ... : •. ,:· ; . •.:•.'/ " •••, • I••;"••• 

., ...... . . 

• \ .1 • ' .. . . 

." Tht .. e1gnatory Powers oree.ted this Tribunal, defined the law it 
• • . ..... •.;,,,~!. ·. • . •' .' . ~,f ... l. _: ,, .· • •,;':';._., .. : • . ... • , · .• • : • . . 

. . Vf&.8 ~ - ~iRAater am made the regulations for the proper oonduot ot 
• • • • •: :, · • ·• •' • • • • • • • • .. ~ •• • • • ••,: ! • :: ; •• • • • t i • •• • I• 1 : • I ' ', • •• • ~ • "" • •, • 

_. .the tri~. . In do~g so they h.a,e done together Wha~ anyone ot ~~.m .. . . . ' . . . . . . . ~ . , . . .. ·; -· . ·. . . . . .: . .:. ·, . : . . ·.· : . . . . 
might tis.~ ~-~ aingly; for it . ~s rot to be doubted that any nation baa . 

• • • •• ,•; • ... . , . , •• : • • • • • • • • • • 1 · • • • .• : • .. L . :. ·. ;. : • :: 

.. . 

. ··.-:·, ·. 

~ . . ,. . 

the right thua to . set up special oourts to administer law. '.Vith 
· . . : . .· ,, .. ::.· ; .. .. ,. ~ ... _.. . ' : . . .. 

. .. . 
.r.egard to toe oons,titution of the court, all that the defendants a.re 

-~ntitle~-,:; ; .. -:~~ ~~ t~··:~-~~-~ -·fa~r t~al: on\he facts ~ -law. 11( 2) 
! . ' . . . . . . . . . . . . • . . . . . . , ,."'I, . . • .. :: . • , ,,: "· . . • . \.. : ; . . •. : . .. . 

· T~.u~ .t~ jurisdiction of tho Tribunal is based, in tho first 
J •. ,-, -.i • • 

4 

• .' • \ • • • • • • • • • ' • • j;'· •. ' ·: ! :. .'" · j • • : • r • • :_; . .. i •. · , · · 

. instance, . on the joint sowroignty of the tour Allied Powers over 
.· . ; . · .. :--:: ... · . : ·.1!· :, r..,·· , .. •, 1. .. . ·: · . . . .. : . :·· . . ' , ... 

,· . 

. Ge.many. By tho Berlin Deola.ra~ion of' 5tn June, 194,5, the tour 
.. ! . . . ,. . ·: .. . ., .... ·. ~ ·. : 

' . 
Allied P0 wors, thon in oomplete control of G~nna.l\Y, assumecl "suprom 

- . ... .. . . . ... 
wthorlt;r.1.\Yitn respect to .Germa.ey including all th.a powora possessed by 

. : .. . .. ·. . .•. .- ~.. . . . ·.:. , . ·:.' . ·. .. . . ·•l .. 
the ~rman Govermont, the High Con:rnand, and any State, munf.cipal or 

: • , • • ·; : . .. ; ~ : · . · .... : •• ~ : · _. J • ' ' · , . • • .. • • : • .. • • • • • 

~ooal govo~nt, or authority": · · Tho purpose of 1ihis ~~ was "to 
- t,, _. . 

.. . 
make provision for the oossation of azzy further hostilitio·a on tho 

• • j • .. i .. : ., •• : . •• ! : • • • • : • . . . . . • . ' . . . .' -; 

p~ o.f tha -~~ _a.rmod foroos for tho maintonanoe of ordcir in Goffl&i\Y 
• • • ' ' I •• ' I . ' '· . -· · ... . : . . . . (J) . . 
.e.rd :.tol'- tha~.8dm1DicdrAtio~ .of tho oo~ntry ..... ·· .· · 

" .. .. .. .. ... ········:· ··· .... , , ·· ·-· ... .. . . .. . . 

(2) 

(3) 

.. . :-: :. ... ,.:., . :- . . . . . . 

Jud~nt, p.38. 
. . . .. . 

• : ,, I 

Preamble of the D;cl~~t~n tof 5th J~,· 1945~ quoted \,y Quincy 
Wright, op.cit, p~50. 
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It is held that a State mav aoquire aovoroignty o~r a terrttozv 

by doal.aratioll, of annexation after subjugati n of tho torri:t;ory, it . 

that declaration is generally reoognisod by tho other statos of tho 
. .. . . ... . 

vorld; .. ~ . ~t. is a faot :t~~ _t~ Berlin Deolo.ratibn ha.t(~n rooog- .. .... · · 

niao~ not only. by the United H~t~ns rut a:Lso ·by naU:~~ Sta.tea. ( 1) · . . .. 
'This' Deo;Larat_j,on, howwr, differod fro~ t be ~al ~ -~J.'~a."t~n ot .. : · .. 

. , . . . . . ·. , 

annexation :i.n that it was by several States, its p.u-pose·s -~ro· ata.tod.; 

am it ~ declared not to etteot tho annoxation···~r Gel'DW\f, "( 2) · · · · 
• • : • • : : • : t • : t ._, ; • : . . • • "." • ; ' 

It has ~en argued that the . groator right oomprisos ttVJ losaor . I 

ona, 
: . 1•: . · . •. ·.: 

and tha.t theretoro a State or Statos whioh ·aro in a position to · · 
.. 

annex. a .terri~ry appear to bo ontitlod to deolaro tho loasoi, polioy · 
. . :_ !: .. . · . ' t ... • : • ~ - • • 

of oxeroising sow~ignty temporarily and for spooif:l.o purpo~s. · 
. ' . 

Tho · Berlin Dool.ara.tion has been oonstruoted in this Wfqe Tho oxorc1'80 

of. powers_ of logislation, adj~oation an:l administration in Germany 
' .. 

. by tho .four All_ied Powers is thus permiasiblo Wlder ihtorna.~ional law 

and · limited ~nly by the rules of international law a.pplioablo to ·' 
.... 

sovereign States in territory they have subjugated. From this it · · · '·. 

follovm that the parties to .tha 4s,t-eoment of 8th August· 194;,· had the 
.· .!.' ' . . · : ' • . 

powor to enaot tho 0Mrtor annaxod to tho Agrooim~t · as a iegia_~~tivo 

aot for Gomany, :prov~d thoy did not t~~ss f\m:lomo~tal 'prtnoti;ioa . . . 

of justice which even a oonquorer ought to obsorw towards tho· 
. .. (j) . . . : ! . . . : 

. inhabitants of annexod territory. . 
\ . ' . . • f .... .t 

In the passage ·of tho _J~pnt. ~u~~od alovo, ( 4) · ~t~~~- ~ · · 
~ • • I • t 

, . • • • . • ' _- ... •: . ~ ,• . . . . ' I ' 

further made to th, inta.:r,n~:t~on~ basis of tho Tribunol' s jurisdiotion. . . . 

It has been ,potntoq. out thll.t the words of. t~ Jud..fgtant ·which· ti.ro . role ... .. ' . . . ·' . . . 
vant- iti tMs. connection: 11 ••• for it i3 not to ~ · doubtod t~~ ·'aey ·. · ·. 

nation has the right 'thl;i!l, ~ a:et ~P sp_e~ia1· ~~~.s to ~ter ·fo.wf .,(S) 

(1) 

(2) 

(3) 
(4) 

(5) 

Quincy Wright. ·op. oit·~ P• 50; .. or. : A.· Fin oh, 
G. Schvra.rzenbergor, _op.cit, P•339~•oto1 
Quincy Wright, op_.oit, p.50. 

Quincy Wrigh~, op.pit, pp.50-51~ 
Judwnent, p.38. (of. p.5 oote 2, ahov~ 

Ideme 

I .. . 
I • 

, .. -~"\· 

• 

• 



• 

•· . 

. . ' .\ 

. . i . ··-1-: 
! ,\. • • " ,•:' • ,1 ' .. 

~'-'- !1 .; ·: \ ~ • • . · .. _ • • 

1a aubjeot to oe_rtain qualifioationse· · Por -'1ntama.tional i~w limt.ta . . 
~• :,, ' . ~: ~,, J '': ~• .. , ._ , , 

0 

I \ ; o { ' 0 
, ..: ... ~, , ;• 'I t' ·~-rimi~ j¢~qtio~· ot a -Sta.t~f- =ttidN. ·1~ m \tQ.lbt, ·ho~e:,,.,r, tbat 

: . ; . ' . ..... . . . . .., !·, ,. ' . ,· ., .. . 

eve.ey State . has t .~ ~~pi;ty · to, aet:-up- ap,~w ·· oourt~ t~ try AI\Y person. 
• • ; , • •\ ,: • .I' " • ' ., I • : ,' • . : • • .:,. • .. • • • • • 

within ita ~atody • ,o~ta:'Vtar oriml!ie · .. at iea.at if such offenQea 
• . : . . . . '• ' . :· · - t .. \ 

•. \ ·' . . -~ . .. 

thre~~ell, 1~~ security.~ 1~ . -~t ia·.b·e1-tevecl ~~t ·this ·juriadi~tion· ~ - . 
1 

: • : . • . . •• . . t. ., .. Jo, • ' : • ; .·"'. 

. • i', ·. . 

broad eno':ISh t(? : cover the juriadiot i-on owr· viola.t.iona of human r1. ghts 

ot Ge~- o~~-i~~-- and Stateless persons whioh. tfut .'Tr1~ u~de ( 2) · 

A third scm-oe of the jurisdiotio~ ot ~he Intematton~.-.~itai-.Y-
.~.:'~· . . ; . . /,·~ . .. ... : ·.... . . . . . 

Tribunal ia suggested by the Preamble . ol t~ .Asr.e~ n~ : r>t :- the Stb: ... : · .: 
• . t .: •• • • .. 

. . .. ·. / .. .. . • ' . "' . . . . . 
Au{flat· 1945• · · · It a&iis· that the "signat(?~~" ~e~ .. OOnol.\f.di.ni,. tbe:· ilgree- .: . ': . . . ··.· , . . . . . ... . .. .. ... .. .. 

Dl'J.lt; '1111ft "·aot_ing in _the inte~.~t~ of all_ t~ UpitQ~ _Natio,ns" , . ·ani -:Js.t,t~ 
• • •• _· • • • t ... • , . • • • -~ • ~ • i .: . • • ; • • • • • • •• ... • • 

5 ot -tm -.Agreatertt deola.res tha~ "any Govornn¥Jnt ot the Un;l.tftd Natiohll • · -:· ,. 
. • • '. . . • . : • _- • ·. ' ~ : ·: I • . : • ;! .. • ; • • ( ') . 

miq adhere to this ~omiit"• It is hold 'by ~inoy .Jfight · : ·.that:~: . 
• • ' • I • • • • • • • • •.• ':. , • • • • 

also Art.5 ~ the Mbeoow ·ne~~ti~~:·:~ ~--2( 6) .,ot the 0.hartor ot . · 
• • • • • ~ : , . !, I 

the United Na.~iona ·suppori to 8011!8 extent . the_ idoa that tho . fo\U"·P0 wol'9, · : .. . . .. . 

eating. 1n· th& intefeat of ·the Uni-ted Nation~, had the rigbt ;to legie-
. .. . . : .. ·: .; : .· - ' .. · ·. . . 

late tor ·tblf entire ·oominity of nations. ,He poin~a out that ··t11a ···. : :: 
I" • : 

. . .. . . 

Ohar~ -~ the .United "Nations asaunod that tho Organisation ooul.d ,'.." , .,,_ . . . . ... . 

dooJ,a.re pri:hoiplea b~g-on ·non ... ~mbors. . It is, in .tlis view, ·, ··::-. 
' . . .. . . . . . . . . ' . ·.. : . . . ~ .. 

tnorefore_ ~•aib1e that tbl Unite~ Nations whi:oh ~~.atcd. the Agre-ement··· 

··> · . 

. •.••, 

of 8th ~t 194-5, intoricled t~ ·act for the oomminity o~ -~~-1.ons as · . .a, ·. 
::- · . . : ·· .· 

• ' . !" 

. . . . ' . : ,: ... 

Thole, , thus making univ~rsal international la.w. '.".,: . 
• •• : ~ •t .. 

,:: .. _____________________________ _..,,.- , : .. 
'. 

( 1) Quil].OY, Wright; ·op.cit, · p.Lt-9. 
I ·. : 

( 2) As this partl of the Raport de a.ls exclusively with tho j~~di<:>~i~.µ .. 
ovor violations of human rights of. G~man citizens and Stateloss · 
perapns :no attempt has· been· made here to examine the w:1,d~r. t · . 

. question of the jUriscliation -Qonferrec. ·by the Oharter· 1n· its tul.l 
extent. : (.C.t'.- . 11owever, Pa.rt ' of this ~J>.9-~.., P• .... ) ~ -to the · -­
UniversalitY._9.f_.,J..uriac\iotion·owr·War Or:lJDes, or. H.Laut~rp~ht, 
~- Lmi"o"t"Nations and the Punishment of War Cr.uoos, The 1'ritiah 
Year Book of International Law, 1944, (Vol.21), p.63_ o~ seq. _;. 
Quincy Wright, op.cit, p.4-5 ~ - th~_-,lµlt}lori.t1ea quota~ t~~~ . : - . . 

(J) 0p.01t, p.51. 

1' ' • • 

. ' 



. : .. :·:. 

The Jwl~nt of the Internation~.' Ki.litary Tribunal does not make 

any reference to this oonoeivablo souroo of its juriadioti.Qn. Qunioy . 
Wri~t, too, is of tho opinion that it is not nooossary to omploy the 

. n 

souroo, sinoo the rigbt of the. ~ics to tho Agroemont to give t~ 

Tribunal the jurisdiction w'lhioh it assorted is amply aupportod by the 
. :: . . ~ . . 

poai~ion of these powors as tho Govonnont ~1' Gennal\Y or ·by tbl 

sovoreign righ~ o~ . eaoh of thom t9 a_~c:r:'Oiso -~~}v~_rsnl jurl.sdi_~tion .. 
over the offences stated. 

~-:. _~,-. J! Tba Law applied by tho Td,bgpal,.- ' • 

Article 6 of the Charter annexed to ttv> Agroomont ot 8th August 

i94-5, . enumerates· the offorioos tali. ing ?ti. thin tho Tribunal• s ·jurisdiction. 

Tho provisions of Article 6 aro iJ\ t~'· words of' thB JudgQGnt, ''binding 

llpOn the· Tribunal as tho" la.w to be applied to t~ · 088CM ( f) • 

, .. ·. As early as January, i946, loro. W~ght oxprossod tho vb'JW( 2) that 

it t1aa no·t t 'he Agreement whi:oh ga.vo the acts defined iri .Arliolo: 6 ot 
. . •. \. ., . . • . . . . 1 

tho Oharter ·the character 6f o~enoos, '·l::ut that thoao· sots woro pla.ood 

by the four Powers um:er the jurisdiction· oi':tho Tri~ .. oo•oafuso·ittiey 

wore oonsulered a.a offences · a.1.bady ~Dier exi:sting la.v,. He oontiruedi 

·•'on any other ··assumption the court would ·not be a· court of law ·cut a 

nia.nif<J°sta:tion of povier." 

"The Cmrter is not an arbitrary oxeroise of· powor =bn tho pa.rt of the 

, .. 
•' • • • • t • • 

it is an expression of international iaw . existing·· "at . the ti.JOO" of its 
. . . : 1 . ' . . • . . • ' . . . . . 

creation.;. ~Di ~ -that extent is itself:, 8: oon~ri~tion ~~-- i~_tornational 

:. ! lav,;~_3") :_ , ·: . _. :· . . . . 

:··•:· . It is not' ilaoes'aary .to 
0

deal he.rt> Ydth: ~hQso. parts .of "t6,/ ."Jud.gn:}nt 
• • • \ • • • • ~ • • • • • • • • - I • 

-~i~h set ~u~ tpa.t iM·_ .-pr~y;L~~o~s br 'tho Otwto~· oonoo~iqg .-6.rlmee . . . . . . . 

. . 
( 2) .''War Cr:i.JmJs under International Law, Tho Law Quarterly Rov.;l.ow, 

Vole 62 (Ja nuary~ 1946), P.4l• 

( 3) JU<lsoont. po3811 



• • . · .. •! .. . ·. ·.(•:. --9-
.. 

asainat peace . are . moroly doola.ra:tory . of intornational · 1aw as it 

existed. ·ll~tore the execution ·of · tho . Ag.ream> nt : of 8th aagw;·t 194-5 J tor 

although tho violations ot human right-a: which aro· alDno ot·· 1ntoroat· 
. .. 

in · •hie pa.rt ot. tbs Report; .. 'i.e.,· :vtola.tiona ot human rights cjf" 

German oitizena ·a.rd Sta.tolosi persons - we.re reforred to 1n Oount Oa> 

of the ,·IndiQ.tment, t~ z<estr1otive -1nterpretation gi.wn·by' tho 

Juds,mnt of the ·provisions of the• Ohartor relating to tho "oomnon · 
( 1) 

~an or oonspiracy" inor.eaaos tho importance of tt1:oso provisions 

~ •ioh coqoern or:Lmes -asoinst humanity as a logal basis tor tho pmiab­

mont of violations of human rights of German oitizena and Sto.toloaa 

" poraons... . .. : ., .. •.!: .. ·.·• · . . t ._ . ,, . 

. .. A.rbiole .6(0) · of tha Ohartai'(.?) provides that orimla·:·againat · · .. . · 
. . 

tun&nity . "oomnltttod against ·ahy··oivilia.n ·population boforo or dw-ing · . 
• J 

tho war" • · "whetha.r or not · in · V1.olo:tiion of tho domoatio · law ot ~bo · · · ·· 

oc:unt ry : wbe ro pe.rpe-tratod 1' tall wit fiin: t ho·:•Jurtediot ion : ~·t tho 

International Milit~ ·Tribunal ·tr they an, oonnooted"v'tith; ~ -6r1ma· .,·:. 

vii.thin the juried~~li:on ·or·the 'l'r1'buna1" · '(that :ti ·or1mes•: a:gainat .. : ·- .- ·· 

peaee, or war ·o.rlJnea).~ ; : ; . .. v • - . . ,:. · . . \ _· ... 

·tt i 's obvious,.·that those· p.rovisibns were ·chiof'.cy meant . to· o:ttond 

tho jurisdiotion·o·f' ·tne:· izn.wAal to act« o·t ~inn~ty .'wbioh wero · . 

oomni·tted by-'the: Na.zi:.:rdgim&·· againf!t• GenMris · am Statel.osa po·rsons. 

The ·authorities: diff~r ·as to whotber ·a.ots men~ionod in Artiola 
' '. 

6( o) of the Charter ·oonstitute ·crims unier {ntiomational law wmn · 

W¥lertsken· in e. st'ate' s own torritocy agad.nst ·its own nationals. 

QuiDOy Wrignt- po'ints eut(J\hat; ·acts ,of .thi·s kind .havo ropoa.todly led . · 

to a "humanitarian intervention''· by· othor States.; · Ho furtl¥'r rotors 

to tb> _.numez:_-cus Conventions wt·.iob plaoe Statc;,s_ urdor o.n obligation to 

respect ?8rt~:?· :L'"d~ntal: rtgtita .. of. mi~;dt~~sf ~kwSfd·-~~~o!I~ 

workers an:l othar persons within their jurisdiction. • He mntions 

(1) 

(2) 

(3) 

Of. below, pp.10 et seq. 

AB ainonded by the Protoool of 6th Ootobor 1945, of. 

\ .. . .. . 
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finally that the aots which constitui.o orims against humanity haw 

ropeatq4J,y ~an the subJoo1; .of extrajition tro.a'.tios Mi that the 
.# _ . • !. : . • • . . . . . 

~t~t~s .. t:iaw. J~~ ~o_o~secl ._t~p _c;luty of oo-oporating• in bringing to 
J,. ~ : • • ' • 

justioo parsons guil ~y: of ~ph crimes. ... : · 
-: • •• ' J : 0 I J ' , • \ o • • f o 

~ ~?~i~~Q~.- ~o thq88 oni _ot~"' )Wig~ty: ·a rgwnonts, it ha.a boon 

oon~ondoct t~p.t .~ho~. is .no .rule_ of ii;i~ornatioool. lo.w, oustorinky ·or . . . . . . . 
.. 1 • • • ~ ... • • 

oonvention~, ost.ablishing orimin.~ responsibility for every misuso 
. J' . • •. 

ot national. so~roignty. 
: . . ,! • • . • . 

In partioulp.r, those of tno acts montionod· 

in Articl~ 6(_c) of ~h.e Ohartor whion were · oonmittad' in poaoo tiim aro, 

aooq~g. to _this .view,.oove·rod by t~9 oonooption of. oxolusiwly domestio 

~-urls~·iot~n. ( 1) . 

Tho International Military Trirunal examined with groat oaro 

whether the _or.I.mas e,gainst ,t;wm,:inity charged against tnc, def-endanla woro 

oomni~ted in oonna.otion wi~h or in ~tharanoo of· a polioy of' pl·annirig'' 

and waging aggressive war or the porpotra.tion ·ot' war o.rimas as 
. . ' 

defined in Ar't;iolo 6(~) :of. tha Ohartor; and ·too . '?riwl'llli dooliMd "to 

make a general deol,a~tion th&.~ i;h.e • ao~s bofore 1939 ·wol'O' oriloos o. 
. . . ~~ 

a.gaJ.nst ~ity wi~hin the mani~.: of: . . tho Chartor. . .. • . 

As has beon said above, ( 3) evory Sta.to is ont.i-tl.od under int&l'­

national law, to set tq> special .?Ov.r~~ to t _ry . any porson .vri thin its .. , 

oustody i'lllo oomnits. ~ or:lJoos - ~t least if auoh offences threaten .•.. . 

its security; crimes a g.1inst ~ty _qomnittod' ·in oonnootion vrith 

orims against penoo; or war orimes ,;n ttw tochni_cal .aonso of tho 

viord, ~pear to fall . wi_.thi_n· th?-5 .ca.tegory pf_ of'fenoos/ 
4

) 

It can be said; .therofo~, thl\.t at tro . timo of tha• o.roation of . . 

the Oh~er; an inte rnational basis existed. for the ·jurisdiotion ovor ~ · . 

crimes against hum.Mi ty .oonnootod with. crimes against poa.oe or war · 

o~sf5)ana. that .. tho .Tribunal confined itself to tho jur'isdiotion owr· 

( 1) 

(2) 

( 3) 

(4) 

(5) 

G.A. Finch, · ope cit,· p.23~·· . ~ :Schvro.k"~nberge:r, op~oit, PP•353 am 
354. 

.... ,.,.... . . . ,. . ...... . ..... . .. 
\ . . 

er. oov10ver1. ".Note .on ~he. .NurQmborg Tt'".l.ols"., s igned P,D., T.ha •Lo.w 
Quarterly Revie w~ Vol.62, July, 1946, pp.230 and g.3.}, ;·1hc?re it is•: · 
so.id that the provisi ons of Art.6(0) of too Chart.or vbioh considor 
oriJoos against humanity committed in conneoti n with criJms ogninst 
pea.oe or war crimes o.a orimos wnor i nternational l aw o.re "the only 
elemnt of novelty in the l aw" (that is in tho Cmrter). er. al.so, 
G.Schwarze nber ger, op.cit, p.351 et.seq. 
of. p.7, noto 2, o.lx>vo. 

/ 
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thia type ot or!mas agaiMt .humanity,. . 

. . . ... : 
:,: ·. 

. .. ... , 
• o I O • 

·: ·· . 
Viola.ttona .ot tmman· righta ot:Ge·rmah oitii.ena· and stateloaa 

pe~~ ~ ~ntio~-in Count I -·or- · tho I~~t~a(i_)i~.-.~~~abi9i:t. 

ot po-.r • .. ; .•. . ... . ·· ,;: · · · 
·' t • I . .. . ' .. . . . 

Under. the· tmadipg .. "The acquiring or· totalit~ ·oo~trol ~t .. . . 

Ge~a "Po11,1oa.1.", the folloWillg' 1s:--~ta~ed:· .-

" J;~: o~ ~o &Dooniplish ~ru,·ir aims am:;urpos~sf t~ ~a74. 
oonsp'tre.tora prepared to seize control over Gel.'ffl8l\Y 'to assure that 
no etfeottve resistange:.~i; . them oould-1e.rise · '4,thin Germe.ey 
itaelt.• . · -·: ... . .. ::. 

• ( .. ' .· . .. . 

•, . 

. . 

; , 

In this connection, 1 t is said that a tow .weeks . r.J"ter H1:Uei-' a 

appoin~nt-~ ~~ich Ohance~lo;··t~ . ~~e.~ .d t -~ --~oime.r Oor:isti~t·1.oa·_._,., . ~- :. . : ' . . . -.: : '·.: .. . , , . . . . .· .~, 
guaranteeing personal liberty,· freedom of speooQ, of the -P,reai,,::·ot . ~ · ·. . . . . ,_, .. ·- . . . . . . .. 

aaaooiation· and assombly we~ - suspor,;le~, ~tlat the N.~zis shor:t.1Y . ;·. · - . 
~. • • • • • : . ' ,: • • • , •• : ,. .• ' ; ·.· : • • t .. . . 

af'torwards seourod tho pas~~-- _by the Re;chst~ of ~ "Law· for- the 
. ' ·' .... : . . . 

Protection ot.- the People and the Reio!?,'.'. :SiV:ing Hitler arid, tho ~mbers 
• • , . • • • • · t .. . . 

of his cabinet I,lene.ry powers of legislation -~nd th.-3:t again a short; _- .- · · 
• I ~ • • f ~ 

tune later ail" _poli,_~ool P8.l1ies except ~-ho .~azi Pa.r:f;Y we·re prohibited.. 
I , : : • • : ' • • • • .. •., 

Tho Ind,iotmnt goes;.·on to dei'cri~ han the Nazis ·satabout the •, 1 
· -· , · , 

•, .' •~: : :'i:~ ', t': ,' • • • I ; . ,;. ' ~ { • \ ' • I. · "' • 

"oonaolidation of their -po~ition ot . ~r Within, ~.nna;av, :the &xter- : . · · ·• 
I ) • • I • i • • ': f • • :., : • ; • , "' • •' • 

mi.nation of potential. internal. resis~~ Md the .plQOing . of· the 
• •• • .... • • • , , : : ~ • I • • • • : • • • • • 

GermM ~ti~~ -o~ a military tooting". . Tbi4J . policy .inoludoci the 
• • ,, •. ; . I • • • • : • , • • • I • • •• I 

reduotih ~' ot the. ~ichstag to a bo~ of Nazi nominees; the ' OW'ta:il.man't · ·:,: -· 
• 't . 

. ; ,.: . . .. . . . . 
of tho freedom of popular elections, the transformati,on of, tho atatea, . 

.. . · • . 

provS.noes ~ nunicipal.itie~, which .. had f'ormar~ exeroi.sed -somi• __ : . 
I • • • 

autonomous powers, into hardly J'II0?'.6 thap adminis~r,~t1'h9 ·organs.: of•.:tha . 1 
• 

• • • •, I 1 , • • • .. -, .. ,,. 

central gowmm:snt; tha purge of civil servants; ¥d tn-o 1'0iiCrio11ion.'_. _. 
,, • • •• • • • • - ~ • • .. j • • • • 

of' tha independence oft m judioiat.7, p hi.oh was rondored subtiorvi~t · 
I • f • · • :· ~ ' ·' !. • • 

1
• • , 

. . 
( 1) ImS.otmerit, CQ>unt Ij Bect~n IV (~_) and (E), Proooodinga,: P• 

'( •• • l 
. , , .. , .. , , . , 

' .. : 
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I 
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,•· 
·, , •• ,, • t 

·".;.it~: .... ·.).•.~:;, 

to Nazi 8~
11

• ~jin·:.C?~~~-~: :~~~~~~-~9j~i~·~f~i~t~.~ to' 
l a···· .. ... .. ,:::_·, .~! ,.>: _..: , ,.,., · . .1,:-! :: .. ...... . . - •--c : :" " · J, • .._ •,:~• ,,:. , . ·: ,.,/ ... .... ... -

instil _f~arjn~JtP, :·:~~, 'o1.'-1~~:~~:/J';'lpP~i•:;•:~~ ;~~ii,i:.i;f,ablishBd 
.. ·-.· •' ! . :. ,-r :: . . • · · :.'· •. ' ,~ .•. : •, ... . :" . . :,., . . .. . .... .. .. . :_ ......... . -~-- . - ·· ·- ·· .. . . . ..... . 

"a. ~Htem of ta_rmr o,ga.ir.,st . <>Pt><?.no_nts~ :~ : .. au~.~00r\·o;.·. ~~o~d 
n ! .. ·::i •.:,: f ·.·· - ~ 1, . . : ·~. .·.. .... . . , :, · . 

oppo~ents of tfu r6gim"~ !rhay imprisbhcd .. suoh.~pors.ons wittµ>\l:~, 
. · . .. . :: ~ : . . :: . . ·.. . . :~ l: . .. . . . . :; .. · . . •• . :: . I~ •• : ' •• ,) I • • : · · · .• • 

judicial. p.ro_~ss, holding them in "~ot(),ot~VQ . ~st~Y-~:,:~ :· oo_n~-~~~ 
,:. ·.- : · ·: .. ~_:, ·. ·.' ... · . ~ .. 1·: . · . : . •, . ... . . . . ,J:1 

.tion ~amps,. ~d subjootod , them to })8r_BOout~on, ., degrodQ.tion,. -cSkpoi]#--. 
- ~ • • < • • 

mon~, onsla.vemnt, torture and murder. - In addition to t ~ :s~pprosaion 
, • • ,,1. ! ,'f\ . . •·: • ,: .• , : ~•.' l ~:, •. • . •• :·v:.• ,.._ . ..l. • • 

of distinotivoly poli,tioal om,osition, car.ta.in otho~-movomonts- and 
. ::· . .. •. :· , : :~, ; · \ ... .. ......... ·.: .,~ .. ... ·::; :.:· ... ·.~- .. 

groups, \\tl ich the Nazis" rogard~ ·as obstf:l,C)los to their:• ,rotontion of 
,i;,', .. ; . . • • •• • .' :. . \i ' t 'J .: . 

to·ta:r ~ntrol .in German.y __ : o.n:l tcS \_tho-- aggros~ . a:ime' of the · oonsp~o.oy 
. . · . . - . . . , ' ·. , ... · . • . . \ ' ,:;:•:•.: -·~t / .. : . . . . 

1 
• 1 •·• • • .J • . · 1) 

ab.ro3d" wero ,. suppro~sod. These worQ_~· ... f'~~~~t_lg·· to · t _be InclictJ:nenti~ 

in .l)B)lili.<?lil.~ -tha·, free .t :rad.o unions,: tho Ohr.istiian ohm-ch.es, 1\ind . 
,. , . . . 
. . 

,, ·1·oe-t-ta:tn ·.pnoiftst gr'Qupe. · T™1.:freo trado unions mro ·ded~yed by . .. . . 
I• • • • • . 

Ocfnf~oating•-'thbir ·i.'unia·an3.-propert'ies, ·perJeouting ,thou leaders~ . . . . 
prohtbiting -t~ir e.otivities, ·· anal .euppltintil'ig them by an .. affilio.ted 

Party organt-'atiori. . . With '. those':o.rn othe~ measures, 41 af\Y' potontial. . . . . . .. 
resistanc·o •of the workers.: vlllS .frustrated and. tho pooduotivo,.labour ... 
oapaoity of the Ge.nna.n nation vta.S -b.rough~· .undor the ef~eotive control" 

• . :of . thb Nazis. ·':To oliminato ~he Obristio.n chu.tdhes in ,'Ge.nMI\Y a. :· .: 

p.rogranme -df: porsooution or' priests, ole~·-w mambon of oonastio 

-- orders, who '.w.&re thongnt oppoSEld to -· tfu3 .' pu.rposes ' o'f tho. ~azis, ·· \1'88· 

p.iteued, ··aniJ·church propart~ :was oonfisoat•a.. : l!Fw-ttcula.rly .. :: .. · . 

relontloa 8 a.nd ~el II fwa.s: the parse cut io~· ·ot.~ pacifist groups, . ' > · 
. . 

·. ·inolucling religious·.:100wmehts·. dadioa.ted .· t9- paoifiom.·.~ Juno~ tha . ' . 

;• raeostires whl.ch vrore , to ·eorve .-tho Nazis . for··tne 1.!cQnsoliclo.tion o·f :their 

postti'o'n in· -Germany, , . ._ho.•·per.3odutiGn .o(. ·tlvJ . Jov;s is1 ·a.1.aa. '.mcntioMd, 

-T!18 Na.&iin em9~,ed.'·o~·.a . pol~cy ~of· re-lsri1j,lees
0

.,peril.acutien . of ithe ie~ 
• deqigned to exten,iUlo.ttl toom. · -Ttvi ··onn~hi:l;tion o~ ,th.e·.Jo,rs ;;booamo 

. . . t 

.; indeed' ah' oft'iciil· State ·policy/ oar.t1.ed · out both. ·by offioin.l .. riction 
~ . . . . ' . . 

. --~ -~i .. _t;o'11tero~~t· tq· ;;b··a·Q4:.£~~&in1·:~tqnoe·~~-.. , .. The ·I>roir~'or 
... l \ •• , • ' t .' ,• · · :., · ·•\ f r ,), ., .,., ,. ;;.:, j , •,i,)'' J:••1,,•• , (,/ · 1: ; ,• • •1 

• t • • • .• • •. , · , ' , ,, . t ' .. "' • • • • '· • • • • • _. f ·, • I C 

aotlbn,.'aga-inst the Jews incl\..ldoci. disf~isemont, sti~tisatio~: .'· 
f \ ._ I 

denial of oivil rights, violence, deportation, onslavement, anf'oroed 

labour, starvation, murder am mass oxto.nninn. tion. • It was further 

-.... . . 

( I 



, ' 

• 
• , , • .':4 • ·..: • 

. .., . 
. ) : 

.. ... J \ . 

l •l( . : . 

- .1• . ' .~ 

. .. 
•, 

·• · 

allsged 1n the IndJ,otioont .. ~~t ,i!rl' order ~o. maJm . the Go.nnon peo~e· ·. . . · ·· . 
• 11 , , • • ... . ! ~ • : .' • • • • • • • : • ' .-::. ' • • ' 

amenable to theii\ ·wi.11 .,~~ to preplfre :.them.psyohologioally for war",·· · . 

tho Nazis reshaped ~ ct;~at~o~al .'syat~~ arrl p~{oula:rly ~h~ ~~cation 
. . . ( . . . . . .. . ·.~. . . 

., '-~· 
' • 1 I 

am training of the Gennan yo~th,· :that ··they impos~ci··a~'B\JPQ.rviai~n ~r .- ·a11 • . . 
. . . .. . ' . . . . . . . .. ... t . ,> ·•,• . . . . ( : :.· .;. .. 

oultural activities· ;am oontrollod the ·diaaeminatr6n·1ot informat~n ·and · .. . . . . . ~ .~ '. . . . . . ' .. ' . 

tho 8Xpl'8881ok ~f opini on withih':·~·nnarar as woli' as · tho-WQ~nt( of :.! {. 

I~ ) • • . -- : . : : 

, . . :_-, .... '!', ·· .. · . • . ' . .. ·. . 

intelligence t>t'·all.kinis f~r/a:id ioto◄ Ge~. ·> · .-.i•· .; :. . . ·.: . -..' :: 
I ' ., ' • ••:._• _ ,~ . • i I 

O 
"1• 0 • '' •1~. o :,, " • o 

O 
,• • : •• • "' • , 0 I , , : : 

Um.er tb.e tic,ading "~ho Aoquiri~ of Total.i ta.riah Oa11trol 1~ Ool'ffllllYs 
•::i11 :1•00 .. :•_. o • • : • , , o • : • I ,,:, ; : •:, , ,:.,} , , 

Boonomio", the· Ihdiot~nt,_next desor~beis _how tho N~s, ~tor i;~y had: . . 
"'- . . ' : . ... . .· . 

gained political: ·t,owor "organised G.Q~• s eoc>nOII\Y ·to -~vo otfcfot· to. 

thoir .politioai·.ie1ms 11
; ~ it proooods t<,> ~~~ b>w tp.~ N~~is ~od tho 

·.. . .. . . . 
~l.itiqal and: :ec·on~c_· oo~trol 'of-Ge~, whioh thoy .had gainocl:' by. ._. 

' . ·.· . ' . . . " ' :. ,·. ) . (.•, ..... .. . 
iMumorable ·violations of ind:1.vidtial a¥ld oirl~· rights. gua.rantood byf t~ . 

,, . . ' . -.. . . ., 

Wai.mar Co~titutioo, for tha realisation of tnfiir · ~~Bi~ pie.nae .. . ' . . . .. . 

. .. In the subld.ssion of. tfuJ · ·l:ndiotmont~ ttie maa\µ"Os adopt~d. by :1>ho .. 
t. , ~ ,.: .,• ~ ·.. •. • . .' .. .· . . . . 

Na.zis in furtherano.Q of ttloir •intobt~ons to ··a:cJqW.ro totalitartis.n contn>l 
' · . . . . . . . .. . . . . ' . . ~ . 

··.:.9f Germany and the~. to conso11dat&_, t _heir power \91thin. that . obuntey, ~ 
... 1. · : ., : . . .. I, • . , • • •• • 

tQ. ~ ,Q~s:l.dered_. fls "stops doliberately tak~n.-··to o~ ~~t· the OODllk>n . 
: /!• '('1 > . · .. :· . . . . . . . . . . . 

·.: l';an". 'It· -foll:,ows that all violat_ic;ms of ·civµ. _ ~ individual right• 
• • • • • • • l • • \ l .. I 

_: . . ,whioh ena.blod ~he Nazis to gain ~rn to .~e.tain pov~r•::i11 Ge.miaey,:· ~ -
• ••\. ; , • • . I • • 

• 'I • • 

.. , :,~vered by Art~~e 6(a) of the C_h~er. ,. . . : ~ . ' ·'· .. .... , . . . '· . 

'.> . . .. ,_, ... , ·It is now .p~~~ed to examino. the 'iittitude ot. the Trl.banal t~~e.rda 
... 1' • • ••• • • • 

.,. ,. . 

.. . .......... ~ · ~vEt nent:~o~ed ~~bnissions v.res~pt~d ·by t b3. froseouti.o.ne , ... . ... ..• . ,. . . 
T.;; .. j~~fginent ~.$~ ·b;y .~ ·vit?~ng thEj· gbo~~: 9f, tb3 Niizi :P~y "to 

a position of suprene ;v~; -f'rom ~ ~~~-·it can,rol~~d t~ destiny of . the 
... ' ... 

whole German people am. paved tho wey for t~ · lul-eged oominis~.i.on of all 

tho crimes charged against tho defarrla.nts. "(~} : · .. :~,~ ... . ......... .. 

. ... •' 

It exanli.nes" the origin a,d aims of the N~i p·art;y ·~ ~h~s that the 
f • • • • • 

Party programne, which ,,;as ~rociaim.9- in Ft!bru~ 19_.20~ · ~ rema:1.ned 
. 

unchanged Wltiltho dissolution of the NSD.AP fr.i 194?,. fore'.::shadomd tho 

--------·- - -- · ~------ - -------------
( 1) Jud~nt, p.43. 

(2) Judsmnt, p.3. 

, ' : 

. , . . 



.. . : 

' · 

:· · ... 
atrocities against too J8VIS, tho masures for la.rge .. eca].e re~nt, 

tho s,izure of .tus~ria and. Ozoohoslovakia, ·a~d tho var. (_i) . . , ... 
. ., , ' . 

.-: · Oc>'ntinui~, ,· tt:ie J\ligment ~aka of tho polit·f'.oal · aotivitios of 
• tl ,1 . ' ·: 

the. Party am ot the loado~ .. ot the NSDA.P who, ae eal"ly as thoir t.trst . . . 
. , . . '\ 

olootion 'oampaigns, ~Y trou'b~ed to conooal tno1r ·1ntontion of 
.. i '• 

destroying tl'JQ ~at1o struoturo cf tho Woimar Republic .anl ' rop~ipg 

it by a totalitariM rdgimo "which wouid enablo trumi to -~ out ·. 
. , . . . : .. . ( 2) 
· their avo\lfed .polioios;~thou~ ~~sition." - · 1-: : .=::: .. ·n.: 

. . ' .: . 

· · T)ie :firs.t stoPJS)~QTto.rds too realisation of this am worci -talcon 

within 8; fow weoks of 1;_{1~ler' 8 appointment as Reioh.i CbanOC,1.lor,·. ·. In' 
. . (3~ ,. ' . . . . . 

tho · saim section \bJ. Jud~nt ~a~s attention to the Roiobata'g ·t~,.- . 

wb.ioh was usod by ~i~lor and his Oa,binot · as a pretext toD paaaing ~, 

doOl'QO suspending ~~8 .. co~~itutionaJ. gu~toes ot1!tJ:ieoclamJ · and -po1:Pt8 

out•t~t, soon afterwards on the basis of thi~ dooroo, a .substantial 

run'bor of ·mampers of the parliamant~ oppo~iti~n ,ms , t)aken .iP,to 
. . . 

"protectivo ou"tqd¥", with the final result that the Reiohat_ag, ._ . . . .. 

; 

intimido.tod by these -.am similar ?D'3asurea, passed the · ao-ool;_lod ''Enabling 
.) 

· Act" whi.dl ga.vo the Hitler Cabinet full logislutive powun i~olud~ . 

. tho power to deviate from the Constitution. . . . . 
. •. 7 .• . . ,! • 

· In tho paragraphs whioh follov1 tho Jud~rit desoribos tm _moa.suros 

which servod the NSD.U> for tm oonsolida.tion of thoir position of _power 

withi '1 Gotmany. ( 4~_ In this oo:meotion it roooJ.ls tho ·v1o1ations .of oi~o · 
. . . (5) .· 

o.nd iniiv.idual righ~s . which wero set forth in tbl Indiotment• Tno 

jwi,gmnt evidont_ly oo~i~rs these violat:Lo~s also· as ·-part of a F,G>lioy .. . 

whioh :-a:unod at t ha ol imina. ~ion of a:i°l . o~~s i t:ion: the oomple,to control 

. of Ge.rma.l'\Y' a politioal am economic life, the uniting of t~ people 1n 
. . ·. . . . 

support of the Nazi Govcnmont' s ~~lio:Los in · pa..rtioula.r tt¥r .-pol~ of 
.· .. 

(1) Judgmont, p.4~ , . 

( 2) Judgioont, p.5. 
. . . ,. 

(3) Judgim nt, · pl, . . •' . . . . . 
(4) Judgtmnt, PP• 7 et seq. 

'·• 
(5) Section ~ (D), (E), of.p.11 et seq,, aboye. 



• 
large-aoale rearmaments, - the organi8ation of the nation'• N■ouroea 

. ,. 
so as boat to serve the purpoaos of wn.r 81¥1 whioh, in this WI\Y, 

. ,·,. 
prepared for war. Yet, in ·this po.rt of the Judgmsnt it alreai\Y 

. . .i" . .:•' ·.· •. .,: .: . : . \. .. . 
beoomea o~o.r that the 'Tri~ does not aha.re the opinion ot tbl 

Proaeaution, which regardod ~- ~tioi~t;'_i~n· in t~eao· ~lioioa and : .-. 
,, : . . . ' . . . . ., . . . 

. tho roaul ting violations of oivio "and: .~ndividual rl.ghta aa oonatituting 
' . . i·. . . : 

evidence of a partioipntk~ in.a oonspiraoy deoiared orimiruq under 
. . . . .. .. .. . ··. : . . , . ... r 

Article 6(a) of the Ohart~r. 

The history _;o.;;f 'the .Nazi Part~· ani 'ttie"~~t!epa v.hioh it to~·ic,· fi~t : . 
. . : . :. .: .. ·.: . . . " : ... . ·: . . . . ~ ,. . . ' 

to soize and then to .retain power in Germany~ are reviewed ·qy the 
:.: . ·i':. : .. · 

•: • , • • • " • • • -, : I • ~ • : •• • ' . ~• : • •, • • • • •: : f • : • • • \; • • 

Judplant merely in order to sb:>w "the background of tho aagroasiva · 
,.: :·· .. !.' . .' ... :··; ,,". : ·1, .- ·' .'. (1) . ·. ... ., .. · . ... . ; . 

war aoi war or.Lmes charged in the Iooiotnient". When thia bu 'been ... 
• , • •• • •• '• • • , ~ ' ,._ : . : I I •:: : • ," • •.: • ~ 1 ; • • ,, • • t • • 

done, am only than, the Jl¥1~nt turns to the question · of ·tne 

existonoe of~ ~~·~i~ ~ t,. ·q~\sti6n ·~t ·-~~:sive •vi~. 11<2> ·. 

It ia only ~e/1.t:. -~ '--~~:d -~ho activttie's .. cit ·t~·· Nazi ·patty· in 
• · .: ~ • •• • • t ~ • • ·• • • !f .:..... . . .... : . . . ·. ' . ' ' •; -. . . . 

Cormany that the Tribunal tums to Counts One and T"M> of the !niU.otment 
••: • \. ' • • •, •, • •, • .~• •I • ... ,: •• ·,, : , : • : • I •• • • • , • ' ' ' • t • 

am. tot he facts which apy:ear rolovant in q<>Mootion ·with them& ~hG 

Tribunal now ~~ \~ th,/ ~nside~atio~ of t'he or:l~s-ag ··1·~1;-= peaoo.· 
• • • 

0 
0 

• : 

0 

•' •• • 

0 

• • ' ' ' • \ •, 
0 

• •i ,,: , • ' '' • ' I •, • • 

Count One of ihe Indiotrmnt oha.rgoe the def~ndants· vii.th · oonapiring ·· · ·.· ... 
t l • • . .•.. • · • • • ' • I • • • • • 

or having a comroon plan to oomnit ~ od.ml·s against peace. Ocwit· Two 
, . • , · •, . . · • ; •, •• • · l •• • • • . ·• • • • • • : . 

of the Indictment' ohargos the defendants v&th oomriitting ispooifiD . 
. ,:. .,. ·. . . :,: .... ' . .. .. :· .. : . .· .·· ... 

crimes agninst penoo • • • • It ,v111 bo oonvoniont to oonsioor ·tho 

question of -~-~ -~rl~t~-~~ .. ~f a c~~ .. ~i~ -'and · t ·~ question ot 

aegrosai~· ~ tog~t~r ... .-~~,(J) · · .. : .· ... · · .. · - ._,._ .. .. .. ... · 
. .. . .. . '· .· . ·- ·. ·. . . . . . . 

The Judgment g>es on t~ ob~rvo · tha~. in "Mein· Kampf"", . Hitler 
• •••• • • •• • · : . • '•.- ,•#· · : j:, . ' . . . . . . •, 

had alreW:lY. etatod tho a:lms of his foreign polioy, which were later . . . . ... . ..... . ,,. . ... . . .. . . . . 

. .. , .. 
.. • , J . .. . 

' ,' , ; 

., : ; 

.': ' .. . . : . .- , .. 

. .-·s 

• • • t" ... • •- · .• 

/ ' • 

. .. . . . . 

to lead to war. It next don.ls with tho all•important meet~s of 5~~- .. 1: .. . . 

November 1937, 23rd Mey 1939, 22nd August 1939 and 23rd Hovomber 19:59; ,. 

where Hitler disclosed his concrete plan of aggression· to hie' oonfidanta~(lt-) 

(1) Judgment, P•3• . 
(2) Judpnt, p.lJ ... 

(3) Jud~nt,. pp.,l.2 and 13 • . 

(4) Judpnt, ppol4- • 17••· 
· . .... 

·• ~ .. . · .. 



.. , .. :.16-

. The,· .J:u,~o~- then disousacJ~ ·;;tw aewral a.ggrossiw a.ots and 
•. • • r •· ' • ; : • \ . ... • • 

~~si. ~ .-: WBrB I undertnko,r by tha Ne.zia, tho in"':"9ion of Austr1~ _ being 

t~ .. ftrst :Ml:-th8 -:wn.r ··o.sainst tho u.s.~ '·tho 1~~. (·1) · 
• , I •• • • : •' i! . . . • 

.,;•: -~n g<>M~..J. ·torms t,ho Judgtnent pro'nounooo its opinion on t~ oon~ 

:':r9(;)P:t . . r,t.~ the ProaGduit±on ·ref'~r~d to. a.-0 ( 
2
)~ \~ a.action dealing 

.. . · ;_. ,,Jlitp..-,1~~11. ·Lo.w·as ·to too Oomiinn·:~~ ~~·Oonapir~~-:(·3) &~rising .... , .. 

. , ~ .--arsmmnt·· ot,-ttie .. ·-P.rOisaoution; 1t doo.1a.ro·s, "Tho Proseoutton aOiYS tn 
' . 

Gffeot, that any stgnif'iaant participation ~ the a.ft~s· or . tbQ 
.. . . , 

.i .. ,· • • 

:' . . ;N,.azi, party ·or .GavetRlll'nt is ev1donoe of', ~ ·partioipa.tion in a. oonspiraey 

th.at:.~ in .itSG.lf cr:Lmina.1.;' 11
(

4) 1.~ it oontinuesi ''Oonspiraoy 18 not 
.. ·. 

®.f inod 'in tbo ' Cl~-~-r -'ti.it .;ln too opinion of tto Tribunal _tho ~ .nspiraoy 
,. . . . ' . 

1'Ust ... be .cl.oarly' outlined in its criminal. purpose. It rnuat not be too 
. ' .. ,, 

far ~vod from the · .tw of decision· az¥l of action. Tho plann~ng to 
I ' 

. .. orim.1,1v\l :'.mt'.Jlt :x:,t rost' 11¥3rcly on the. doola.rations of' a Party 
. =·· . . . ,: .. ' ' ;; · " . . .: 

-~~· such-~ are i'ol.lm. in tho 2.5 'points ·ot tbs Nazi party anno_WJOed 

r· , in ·19-~, .. or the pallitical · a.ff'irmatlons. eXpresood·. in "Mein Iwn;f'" in 
. . . 

l.atar:..Ye~ . · Tba Tribunal I'lllSt examine whether o. cone.rote plan t;o V,}80 

;ar .eJd.sted, and date.mine the p~i~ipants in that oo~~o p~: ;;c 5) 
· .. . : t1 ti ' 

. Tho J~nt than obsa.rvti~ ono~· mra that tho soimre at _po~r 

by tba :Ha.z!. Party. al¥l 'tha · su~4win1/wct~na.~n ~ its ·~;,v~r· o~·r·· .. ~ .1 
. . .. ... 

sphe~~-of. Ge~• s . eoonanio -~ ~oo:i.ai ~ifa ~st· ~ ~m~b3ro~· ~n 

the lat.er pla.'18...for ·•waging ~ -~-- ~~~ined~ ( 6) am:· ~t·;'~ ·cl.·are~~;=··~;·~t 
• I • • 

plans we.re modo to V/0.~ wars as eariy rs -·5th r~~~b~r, · i937' 7) .and , 
I' • • • • • • • ' 

probaoly before t hat , is apparoni; ..... ( S) ~~·th~ · ~pi~i~n ~f' too T~buna.l, 

· .; .... ~~4~~~ ~ - - ·-

( ~) Jlrl~nt~ .pp~l7-3~~ 
(2}: · ·page-13, aro~.·.' 

. . . ... · 

(3) Judgoont-# pc42 et · se·q;·. · · 
J~Jl~I pe43• . ,•;' ., . . . .. 

. . , 

.. ,: 

~~). 
,. , 5) Juigtnent~ pc43e 
' . .,.. : 

. ··.: (6) Of• JudsnEmt , P· ..3 .a.al P• 15- ab<wa1 - ·- , .. ...... . . 
, ... . ··· ··· 

(7) 
. ' 

The fi rst of i.he IOOoti.ngs roontionad on p.15above 1n :-which Hitler 
discloood his cot .. -~::_. plan of o.ggression. 

( 8) Jud@IlO!l't., p,h}e ·• I 

,. 
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howaver, i;t_ 1.s not neoess~ t9 deoide"whether a. single ma.star 
·' . 

oonspira.oy 1;o. tho oxto~t wn ovor tho ti.Im sot out in tho Indiotmnt 
. . ' 

baa bo9n ~wd..: ·11 -'.'But tho o\ridonoo eetabiiabaa with oortainty 
I, .,; ••. ' · • • • • • • • 

too ~xiston90 or -~ separato pl~ rottV>r than a single oonspil"aoy 
.. • .. . . : (1) . . . 

embracing_\ ~hem all.". ·. . · · . · 

Th.Q · ti~~ ~ion bi~ tm detondants togothor is, in t 'b!J .subniasion 

or tho · I~tmont, · tha CO!IIOOn plan or oonspiraoy to oonm.1.t Qrimaa · . . 

against . poaoo. ( 2)- All; the · dofomantJ;J woro- ·ohargod in tho I~tmnt .. . . . . . · . .. . \ .. 
with this offoiloe• -~ it __ was mor.oovor tho only -~~fanoo allo~o_d .. 
aa~rts~ all tho doferxl.ants. 

. 4·,· . 

·Afl. o~nation o~ ·tho parts or too J~nt which doal_ with ti¥> . 

.. , .... ·.~~1.vidua.1° ~~~ehdan~:8. phows that, first of all, Goering, IC,eitol, Raodor 
' . , : . 

e.nl N.Qurath 'Mll'O fc;und_ to oo· partiqipants in· a. conoroto plan to wage . ... . . . . . . . . 
• , 1 • t • : • • •• • 

war. .· . Gooring, Raad.or arxl. 'ff(Nl'ath. took pa.r.t i,.n tho so•:>alled Holzaoh 

Conte~~oo!. of '5th.-N~w~r :,19:,i3>~~ ·'ii1t1~r -~~k~ 0

0f ttv, ~~blom . ' , . . . . . . . 
' : . . . 

of living spa.co and of tbl ~xation of Austria am. ·ooochoslovald.a, 

_. 'whioh ~uld remow "~· -~hroat f~~ tho·· fla.nka ~ -dB.so of ~ :~sliiblo 

~varoo'wostv/8.l"d,9", ~d DDroover strength.on tl-~ G~rman war potontiaJ.. . .. •. . . . . 

Tho detailed . eta.~om~t of. Jl.itla;'; obj'oots _and tho ... dofi,nito t:lmo-table-

gi~n _at thi~ Conf'o:re~o-~? it ··01o·a.r. that this. sta~oioont via.a not just 

a ro~tition or tho. rather ir¥1ofinita, aims. announcod . so. often beforo; 
I • • • • • • .. :, ,' 

· · . . tho latost -dates for tho annexation of1 Austria a.id Ozechoslovald.a woro 
. . .as .-tallyig ~tween 1943. and ·1945 at the late.st. ( 4) 

now laid· dovm ey Hitl"ot> l • Kei:tol ·Vff.?B present at • tho Conforenoo of 
(5)" -.· . . ·. 

23rd May 19~9 whon Hitler announced _ h.is dooision '~~o ta.ko Pola.rd at 

tho .first suit_~bl~ opoortunity"• ( 
6). PQ.rticipation ~ tho abow­

,oontio·nod oonf~~noo ( 7) oonstitutos .only one of tho .. grourne on whioh 

--~---------------
. ( 1) judgment, P•43~ . 1• . 

• ( 2) -Xt is ~t .nooossary to diabuse .. mro tho opinion of tho Prosoaution 
: oonoorning the ·.conspiracy_ to comnit v~ or:l.mls -arxl. o.r:1.ma against 

tu.uno.nity which has boon rojaoto~ by ttv, Triwnal; of. however, 
Juipnt, p.44, . aiu Pat-.t. of tho Report, P• 

(J) .: ~f. -pp~ ·15 an<l l6 abovo -~ iude'Joor:it, ·pp.84- 111 and 125. 

· -(4) f Ju~nt, • p.16. .·.· 

_(~ Cf, pp.l~ ~ · 16,' abo~. •· .·. · 

. · (~) t _Jud~nt, p.91.- ::. 

.t1; · · ~~15 ~ -16 e.bovo~ 

, .. 

• I .. 

• • I . . 



.. 

.. . : . . .. 
the four ab:>~ .~d deffu'da.nts vtere found guilty on Oount l. Howvor~ 

in several _casos ymero dofondanto wero doola.red oot guil ~y . um.or 
) 

~ - # • • . . 
4 

. 
Count 1, ~be Trib.mal mntions ·exprossly th.at thoy had not tokon pa.rt 

in aey of ~~so oonferoncos,~ ·1) ·:an:1' ~ho~ in this .v.ey tho ~rt~o 
' .. , . , .. . . 

mi.oh it a.ttMhod to this point. Yot it nust ~ ~tod ~~t Hosd, 
·. •Y: . .. . 

Ribbontrop, . Rosenbo;l'g•,~ Jodl. woro found guilty on Co~t l .. tpr · · ·-: 
. . . . ·. . . J' ; . ' • 

. .. 

difforent l'?ason.s, ~no of them hn.ving boon prosont a.t W 6f 1;hoso 
. ('2) . . ; .... . 

oonfaron~~.~•- The remaining ·aefondants were found not . ~~Y: on 
. ·: .. . . . . 

Oourit 1 • 

. ~ . It i3 &ra)v..-.1 ,:=...:t:1 t:10 · great(St p::nsihle c.br.J.y in ~,e . :put• at_ tho ;,1¥\Jnmt 1ll1ldl 
. . .. 

doala with ~riokt t~at in _tho opinion of tho Tribu~ tho f,<?aponsibility 
: • • • • • • • ~ t •. • • • ' • • • • 

for violations of' ~ rights of ·Gorman oitizons comnitto<:\ d.uring tho 
. • • . . . t \ . 

poriod of' so1zure of povror -by tho NSDAP 'am tho consoli~~tion of its .· . ' ~ . . 
. . 

position in ~:rmanY. <?~t- bo considorod as pf-I'ticipation -~n a con-

spira.oy with1!1 tho iooarying of Arli<,lJ 6(~) of tho 'ch.'.l.rter_. 

Frick took ovor too offico of Ministor of tho Interior in tho 
: ·, : •I• • •, • 

Cabinet formed by'Hitler in· l933, and .it cannot bo doubtod thnt ho was 
• I ' • 

largoly responsible fo~ tho . previously ioontioned violations of civic 

azn individual r _ights 9f· German oitizens.· . In roga.rd ~o these tho 
' ••· .. 

. : , ' .:. 
to incorporate lo.cal ~qvornmcnts urrlor the sovoroignty of tho }1(?ic~ .1 

. . . . . 

Th<> numerous lo.ws ho dr~ tcd, signod om · ~iniat~rcd o.boli~h:iJ/ ~l. 1 : 1 

. ' , . . . . 

. . 
concentration camps to extinguish1 nll iridividun+ oppoa;ti<;>,:1• Ila 

was largoly rospons~blo for .t~.: logislati.on· vmich a~~~ro ssod tho 

trad.o unions, tho 9hurch, .t!w Jaws·~· Ho performed his ~QJJk rrith · 

ruthless effiq1~~-oy". ()L. It· is"'ricivcrtholoss i~· ~c~~oo \'dth t·~· 
--------------------------------
(1) er. Jud.sgoont, p.99 (F.riclg p·.100. (Stroicoor); p.107 (Do~nitz); 

p.128( Borr.w.nn). ·. ·: - : ·· .. 
( 2) 

(3) 

• t • ~ 4 '. • • I 

AB roga.rds Hoss, tho J{idgioont Sfl¥s/ inter alia, "• •• Hoss was 
Hit~er' s cloGost po roona.l confidant.; their . .'"'!l o.tionship was such 
tho.t Hess must havo boon info'rmod of Hitler .' u aggreosivo plans 
•;hon they cruno into oxistonco (Judgroont, p.87). RibboQtrop 1 ~ 
participa tion in ooncroto pl ans is proved by his rOlb in too dip• 
lomatic oo tivity preceding tho o.ggrosoion agoinot Polan (J'udgJooRt 
p.89). In tho c-.a.so of Roacnborg it has boon proved tho.t ho ·nas OIY." 
ot tf» orlgirutot'o of tho plM for atta.oking l~orvl:\Y (Jud~nt,p.95) 
an:1 in Jocll ' n oo.3(1 his parlicip tion in t ,10 plan oonooming tho 
aggrossion ~Qi.out Norwt\Y, Grooco, Yueoalavia ond Russia 
(J~nt, p.117). 
Judgroont, pp.98 and 99. 

.. . ~ .. . 
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notion of a>nspirooy, as defined by the Juclsmsnt, that he wu nQt f~ 

guilty on Count 1. Thus th'l Jud~nt continues& "Beforq tno date of 
· ' 

tho Austri~ aggrossion Frick was ·oonoemed only with domo~io 

administro.tion ~i.t~•l tho Reich..~ O~i-tsoquontly, tho TrJ.binal talcea 
. . . . 

tho v:Low that Fr:Lola was not a ·JJ¥lmbor of· the oomnon plai:i· (?.r conspil'aoy 

· to .-,~e -~•aivo ,mr aa ·dot':l.nod ·in this Judgnent • .,( 1) ,. 1 '. '· · 

\ 1 •• 

The Ju~nt ~ri VOS a.t a: simil·ar conoluaion whon dealing (w:l.th• tho .. . . . . . . . ., .. 

"Laado;ship Corps" of tho• Nazi Party, the . ~stapo andl,&i,D.~ am ,t~· :;.·s. ·, · 
It wa~~ ;~ ·~~- vrords ot,'.·:tha· Judgm~t, 1ithe .prirlary :~aoa of tho •~ .· · · ·. 

Loaderahip qorps fro?' ita boglnning ••• to assist the Nazi.a .in obtaining · 
• I 

(mi, •after Janauy 30th, 1933,· rotaining control of .~ho _qa·~ Siie.~~"( 2) 

In its oxam.nation pt 1 1Jbo dotailed aotivitios . ot' this -orgard:aatiorr, tho 
• t ' . . . • . 

. . 
• • I • 

JudSJDent states~--inter alia, ·that it was ono of tt¥J . t~ks of too . . ... 

LoadorabiJ> Oo.tpS to ensure th~ highost poasiblo proportion ot "Yea" 
:_,::~.· .. 

! .. , :• . .. . 

votoa in the plobiscitos, ~ that high ranking po,J.itioal leaders · . ' 
i 

viure engaged in .collaboration with tho Gestapo and S.:O., . in traolcing 
'•·t. • . ·. . . ' ... . .. 

down political oppononts, • 1llltley' of whom wore arrested and deportod· to 

oonoontra.tion o~s. (3) Oontiruing, th.ff Jui~nt ~ol~~s ;".rheae 

stepa wh:Loh rolato 1119.t'.81.y to too oonsolidntion ot control of tho Nazi . . . , · . ... . . ,. . ., .. .. . , ,. .. . 
party are not Q.tjminal umor, the· vibw of tho oonspira.oy to . wage 

aggrossiW \'IB.l.-~ich has prov:l.ously boon set t'ort~~-4,) ~~- _ie om 

ot tho ro~na v;hy parsons wtX> had coasad to hold too PQSit~oo, · ' · 

onum:>ratod in tho JudEVOOnt prior ·t-o ·the lat Soptombor, 1939, d.td pot 

tall witnin tho . group of immbors of tho Laadorsnip Corps, which ,has · 

boan d~~; ~~~a.l. (?) · : , 
f ~ •• • 

(1) Julpnt, p.99. In viow of Id.a aotivities ;conoaming tho 
annemtion 9.f AU.Btria, tl'w Swotonlun:l, Memel, Danzig, t ho · · ,.: 
Eastorn' Terri.to.do s, oto., Frick was found guilty on Count 2 
( Orimos ago.inst Pooo.o.) 

(2) Jud~nt, p.68. ., 

( 3) J uc'lgJm nt, p .68. 

(4) Jud8't1Jnt, p. 68. 

(5) Jud@Tl8 nt, p.71. 

. .... 

. . .. 

. ; .. 
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1'he view adopted in roga.rd to tho Loadorahip Oorps applies, 

ngtatis nutaDiis, in the oasos of . tha Gestapo and S.D. and tho S.S. 

1'bs participation ot thoso organisations in tho so-cal.led oonsolida.tion 

of' tho Nazi Party's position in Gol'ffl8.I\Y is, in the o!,)inion ot tho 

1'r1bunal, not less important than that of tho Loado.rship Oorpa. In 

ttia oaee, again, persona who resigned their rolovont f\motions befoN 

tho lat Soptombor 1939, did not fall v4thin tho groups deolarod . 

orim:lnal, tor tho aam reasons as woro set out in tho oaso ot tbs 
(1) 

X.aderahip Oorpa. 
' '. ; . _1 , 

. · •• , 

! ·. i • . - A view . deviating from the opinion of tho Jud.gb,nt; disous~ in 
' 

··. \he-' p'reoocliilJ p~a.graphs, ~ppea.ra to be reprosantod in the "Disaonting 
. .. ··,.: ,. . . . . 

Opinion"'· ot the Soviot mambor of the International Military Tribunal 
. . ·.· 

Major-General Jurispru.ionoo I.T.Nikitohenko. Deel.1.ns with "The 
. . . 

Unfounded Aoq'4ttal of ~!fondant von PAPEN"( 2) the leamad judse_ beg:lne 

with sumar.l.sing the f'~ts wh~oiJ. ~n bis opini.drtt !show von Papen' a .. . . 

: 1.reSpOnsibility. Ho points out~ intor ali,!, that Papen .. rovolmd BNOnir,a f s 
. . ' . 

· omer di~aoi vJ.ng the S.S. and S. A. , "ttm.s al-lowing tha Nazis· ·to .real.is~ 
. . ·. . .. ~-.: .. '.' ,'; . ·: : 

their ·progr8DIDB of mass terror; II that "by the :4IJi,i:l.oation ~f bnito 
. .· . ' . . r. 

foroe (ho)' -~ · 8.WB3 with the Sooial-Do~o~o.tio Govcr~rit' '.-~t B~~ ~ 
. . .. · 

I . . " ; · . . . • .. . .: · . : ... ,: . :. . . . 
·aowr1~·11

;" he "partioipa.ted in tho p~ __ ;of :the Stat'o ·maotu.ncry of all 
. . ·- . . \ : ... ... ; ,. , . 

personnof · tie· ·oonsidored Wlr8l;ablo frpm ~1" ~~~- .J)Qintl~ of· viow; · on tho . 
• • } • · " • •• • t . . ... .. • • •• • 

21st Maro~ 1933~ ho signed a doo~«1 . 9.1'.0~in.g speoio.l pt>liti~al tri~s"; 
• • •. • . .J .. . • .: •, . ,. .I ... . .. . . .· .. --~ :: :-- :·,•·. :· .. 

he a.loo sigmd 1'an ·order granting ~s~y.:to ,orind;inls 'vfu'so ·ar.1.mas woro 
. . . . . . -~--- ,• :· . _: . ~- ' . ' . . .. . \ . ) . ..: . 

oomnittod ·iii .tho oourso of the "~tio~-.fevo-liltion"/ ·· ~ · ··· . . 
. . - . ·. ' l .. .. ·: 

Fran th~s~ ard ~ther faots tho loamed .judge ·6onoiucicis that. "~n 
• ~. . . . .:. ~ :, . .. .. ; .. : -~:. : : ' ... ! ~. 

Papen a.otively aided tho Nazis in ~hei~ seim.te of' povMr 11f a.Bi -"itsod 
• • -- ~ • • • • ; •• •• 1 • ( .-. ~- .: ·: .:. 

both his offorta and his connections to solid:Lfy and. ·itrongthen tho 
... . . ·•:: . 

• . • l .• • : .• : ;_'; '•J.! ..,; • • 
HitlEJI"i·an terroristic ~gima in Go~~-.•-'!' · .: ,., · · · · ·· . .. . . . - . 

! . . • 1 • · - . , • • ,. -· ·: , • · ::: .. . 

As von Papon wo.s only c~_geµ ~d,er ·Count·s · 1" anl 2, · -tt is obvious 
• • I•- ,- • • t, • • ' • 

that ho \ms oonsidered as hnving ~ .ioipa te<.1 in tho :·. cbn~pixaoy. to . . . . ' . . . .. .. 
. • : . . ~-; f . ' .... ;_ 

'.I ... . : · _.; 

OODIDit orlmos ago.inst peace,. ... · ·: 1: .. , ... .. . . 
' . 

I , . :: ~ . ·. ,, ------------- --------------~-------....... --
( 1) Jui~nt, PP• 75 ~ - 79• .. 

(2) Jude,oont, pp.137-8. 

. . ,,,. ....... . ........ ....... .. 
. , . .. : . , 

. . . ... . 

· -·· 

.. .. . ... , 

·' 
' ' 

· .. · . . . .. 
: · 1 , . : . 

...... ....... ... ...... .. . .. . ...... ~ .. 
. . . . · , .... . , . 

,. 
'· ~ .. 
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The opinion of the Soviet member of the IntemationaJ. ltl.litar,y 

Tribmal .that too Nsponsib1lity tor violations of civic 8B:l individwu 

right·s ,of ;.Qo.rnlU1 citizens; wh..i.oh · ooaur.red 1·n the poriod ·or oonsolidation 

of the Party.' s· position ih Gonnany, iS to be t ·rea'ted aa ·partioipation 1n 

a conspiracy Vii.thin tho moaning of Arliclo 6(a) of the Ohartor, 'OM ·also 

bo deduced from Sootion V, "Inoorreot Judgroont With Regard to tho 

Roioh Cabinet" ( 1) of tho 1iri1ssonting Opini~n" ~: Attor it has . been .. :: 
• • • • • • # " . 

stated that tho Roich Cabinet was "tho direoting organ of too Sta.to . . ' 
• o r \ • 

with a di.root and a.otiva rOlo in tho ,·.orld.ng out c;,t t,xi o~a.1. 
.... . . ,, 

ontorprisos"~ th~ _ logislativo_ activities of tho Oo.binot which violo.tod 
• • • • : f • • •. • 

civic anl individual rights guarantood by tho Woima.r OoMtitution ~ . . . . . 

1"8viowod. T~ following. enl¥l~P,,~~ and ioo~_s aro mntio~, inter: . . : . ~ . . . . ,· . . 
.2:1!!. the deoroos ordorl.ng .the oonfisoo.tion of, the pro~rty of all 

I • • • • o •• • ,: ;, 

com11.1nistic a.rn social-dollk).oratic orgnnisn.tions, respeotiwly; the 
• • t I I : • • ' • 'I • . • 

law of the "Reoonstruotion·of the Re.ion", . whoroby democ,ratio ~lootiona 

Y/81"8 abolished for b.-:>th central oni., local roprosento.tivo bodies; tbo. . . 
pl."Oviously mentioned Law of 7th April 1933, am others whoroby politio-. . ' . . . ~. . . ' . 
ally unroliablo parsons v10.re removod from Govarnroont corvico; the 

dostruction of t~o froo trade ~ons; . tho creo.tion of tho Gestapo and 

conoontration camps; th.a Nuromborg laws against tho Jaws, . eta. . . . 

It is ~ viov, of thoso activitios, that, in tho opinion of tho 

Soviet mombor ?f'. too Int •rnational Militll.l'y Tribunn.:1- tho Reich Qo.binat 
i .· .. ; 

ough~ to be deolo..rod n criminal orgnnisntion. 

H?V(OVor, the ''Di3sonting Opinion" deals - apart from the co.so of 

HESS v.tiere the death penalty is considered more appropriate than ~ho 

sontence •pa.ased - oxclusivaly ~~th o.oousod persons vmo wero a.cquittod. 

No dissenting opinion is expressed, for instance, on tho verdict 

whereby FRICK vra.s found rot guilty on Count 1, ror o~ -the f~dinga 

which oxcluded ioombora of some organisati~ns v.m had res:l,gnol]. thoir 

functions prior to tho lat .Soptomber 1939, from tho groups aclarod c 

criminal. Too verdict conourni nz FRICK arrl the findings with rogard 

( 1) Judgmnt, pel42 ot soq. 
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. , .. ·~ j ·t .i. ' , .• . · ,. (1) 
to zmml>ei.-a ~f ~~rt~n o .. 0 ::i.nisat:\.ona f'ollow, l;).a ; t~s b;lan.•.ahowr1 above, 

•·· ; . • • : • (.r ' • •• : • , • ., • •• • , • • 

from ·too op':i.nion of th.G T~i~m_al ~~o.t t~ J.>a.rt1.~:1,pa..tion -in· tho p~'rlowsly· 
~- !' t' • • -: ~ . -~ . , . :· ·: : •• • ; ' ' .' • • • •. 

rmntio~_a: ioo~~~-~-.~.i~~ ; t~~; 'i~~f~:':Y (?f J?C?Wfl~"::Mi _-·"ocinsolido.tiori'i · · 
•, ' . ., ' .. • ' " ' . 

oannot·'·bo qualifiod as pa.rtic.ip9,.tiqn -~P. -a -~~p:i,,r.o.cy. as··dofinod by tho 
._ :•• : ,: .: I;' • • • :i : ! ! • ,' ,_. ! ,)i, •• •; • ;' • t 

Tribunal. .. , . . ~ . •' . ~ t ... •• • . .••• : • 

, .. 

. 
. , , . ! i·,r 

..... .. 

:· . . ' . 

. ; .. 5. Violations of .liuman ~ht{ 6t··<1e~i.i_tJ.zoM ~4-· · 
Sto.teloss 01--sons reforrod to in Count 4 al tho• : .... .­
Indiotroont ·._; . r.:tioo~inst H~ity). --

OOUl}~ . lt- .of . . th.u litldiotioo!'lti ( 2). o&npci~ci~ ·ori.mJ·~' _.ago.~1:st ~~;= • • ·, . ~ :: ',' '.: • I 

. • • I • • • .r .. I • 

oomnittod J4t~in:.~~: outside · or GE)~~ "o6rmd.·~·tod ~f~~ ~ dur:Lro 
. ·. . ' 

f.' • I • ,} ' • ' • • ,: , f • • • • ~ • • : •• •, '.: o ,: 

. tho war, ·. ~-- Or,i.mJSs dirtic1;'ed b.g.i:1.1. 'rtst' · co·-nationala D.M aJ.iense 
•-••• •-- - • ~ • • • I • :. ' .. • ,., • 

As this :p~t ofi :'tho t-eport :ts con&~riad: ··o~ol~~i'vaii. v.ith orimea 

. . . : .:·, j" . 

· ... =· . . • ........ 

. . :. ' " I . · .·. ' ... . ' 

against tnunan~~Y. ~ti~d againat ·G.)ima.h ~\.:ti~·iw ( and Statoloss .. 

:, • · . 

tne rm to rial ~n~od : iri\ -th " -J:nd.iotm~nt',:, . •: 
.. ! . . . ·.: . _,. ~ .• ' . •. ·,: 

The l,11.dJ9·l;mo,nt. ·dis ti:r~iliH.cfs ootV:-oen "nurder; oxt1J.:.'1nin~tion, 

:.. ;·,· .. , : . . . 

.... ·.: ·: '· 

. . , .. . . . . . . :·' ,. : . . . ' ). . '. 
onsla.wmont, dopcrtnticih, artl 'other ·.inhumane acts uonrni t~e~ _ ago.i~t 

. . ( ·':l) . . . ·, . •.) . . . • ;. . .. . • '• ;,l'J . 
civilian poI}-lla.t,ions· befo:c·u andi <luring ttio war", on tho ono hard, 

' o, • I 0 

, , , • • .• • ✓ .. , 1° ' ,' : •• • ., . 
1 

• • .-"; .. . ~ t ' 

a.ni "pors cu·Hons o~· -polij.iii:ctu.·;-=·r n.cial, ·or" religious grouncw in 

. ... 

execution of a:>4-:i.,1. cor.noction·· \';itli·: the t:olTIIOOri'~p1ci1·~(4)\~~~~~e-cl\~ .: .; . . _ 
.•. . , . ,· . . '. . . . ' Ii • 

Count 1,<5>;- ,an :trn oth<fr ~-d .• •· "Tr.s Indi6~~ ~t do~~ ~at, ·~;..;·~~~· !, ..... ... . . 
o o 

O 
, , , r I I : =• • • : I ", !_ ~ t •: • 

oonterd that only tho sooon1 typo of "6rlnios .. a.gainot · ~nity (pcrsecu-
• • • f : • • ' 

\ • • ' • • ' JI f - • •, ~ 

tions, otc), i _s ,connu ~ted' · 'ti.th: •a nm.1 '1.: plo..~, ·-r~·;:.. it ~~~ - tho . somo . 
,:,. • t . • : . • . . I '• : : • . • • . • • .• ' • • ·~. I 

contontion with. regard -to tho 'fi.rst··'typo. (Mi.1rd~.i-°;·· a·xto~ti~~t j_o·n: ~-to) ~6) 
. ... .:· ·,·.,.. :: ·.· ' . . . · ... 

Neither does. th~ Indic·'-man-~ cdn~afrd >;h~t ~ttl/ ·criroos against humanity 
. . . ·: . . :: .·. : ... 

of tho first type m:,re · oohJnii;-;;o<.l bafc:>t~ ·arrl _.cluring t·he war, for it 

--------:...6.•--------...... -,.r-••. ·-~---..... ~,,,-----• .------_.;. ...... _...;.,__ 
(1) P• 18 et seqe · ·; _ _. ,. · .. 

. . 
( 2) Indictroont'-. Seati n Xo ·· 

, 

(3) 

(4) 

Indict100nt, ~ct1_on ~(A)., ' . .. . . ';. 

Th8 coimoon ~~.an to wru.9h ·afti:." n .. 1-:1 is rnau.Q c.:)mpri soe not· only 
,..: iroos aga.:i r.st· p'3aoo., but oJ.oo war crilnes am cr".uooa . ago.inst 
humanity I> • • Cfoi T-:.fJ.g,iit,!lts · Peli~- a.rd Po.rt" of t.ha Report, P• 

( 5) Indic·i;ment, ~c., ';ion X.(D). 

( 6) "This plan i:.,-olvo<l. u o nu.ru.,, .-:- ::i.n<l. poraecu tj_ 1 of o.ll v,no were, 
or ,mo worvJ stu:pc; •t •J of boing, opposod t 0 tho coninor: plan 
allonod. in C ltnt l"" (I!"ldiotmonJ:.., &.J ,;tion X -· Introduction.) 

; . .. 

: ! ' , •• I 

! .. · ; . , 

, .. 

,. . ' 
' ' 
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alloges that thoso of tb:l aocond typo \'10ro also oomnittod in both 

porioda• ' .... , ... . 

Thi t~llowi~ o~s against humanity oited under the heading 

,inurder, exte~ination, e_to"., a.re of interest in this· pa.rt of the 

report: the "policy of pe rsecution, repression and ext~z,ninati9n ot 

all civilians in Gema.ny who were, or who were beli~1/ed . to, or vmo 
. ' .. 

were believed likely to beOoma hostilo to th~ Nam Gove~nt and 
• ' • • • • • J • • • • • • • 

the OOIIIDOn plan or oo~pi,ra.cy· d'eeoriped in Oo~n'fl ;L" J -~he impri09nment 
. : ·. . •... .. . •. . .. ·· .. •,'· . . 

·· 'ot suoh persons without ' judj,oial proooss; . tneir. 4,8:W"etition. in 
·:· .. ;~ _ ,., . · .. . · . . .:,\,.,. -~ .. , .... ~.· . 

. "i•protootive. oust9~"- and oonoentra.tion oamps where they were . 
; 0 ' •:•:. : o 

0

, .. • . : 

1 

f , I.-: .,., , ,;; o ,i ,• ,,,. 0 
: • -

0 

'· sii~Jeotod "~q·:pijrse¢1.tt·~n, ,d~gradation, · dospoil.mn~•;• ehsla.wmant, . . ,,. . ; ·: . . ., 
. ' . .. . . 
torture W murdere II 

' . . . 
• -; • : • ·, : • 1 •• • • ·• .., ~- ... ' • • 

· ·· Tho IndJ.otmant speaks also of spooial -oourts the task ·or whioh 
• • • f • • • ,,. •• • . .. ' \ • • 

it was to oarry -~ut tne will of -~·tvf Nazis; of II tavourod br~os or 
aeonoi~~ . of. ·t~ ~tato and ·~~~" I :ym.ioh :f~.~ 

1

-v.e~tted-".~o _o:po~ato . 
• . . •. • .. . ' J-

outsido the range evon of Nazitied. law ~ard to orush all·•te~<tl'\~2':· . 
! • • ;.:. ;:'J !. . . ·, : . ~. . ·.· , ' . ,, . 

ard elements whion waro ~J)lJ.id.ered ~eairablo i,; ~ of. va.r;t.ous.-;.. \-: 
;- . . ~ . . . . . . . ~ ·. . ~ .: : . 

· conoontration camps, 1rf ~ioula.r of l3uohltnwald ain ])a.ohau, ~ioh 
• • • •• • I • ' \ • • ., • •. • • • ~ • • • :, ,. 

wanf i,stablishod as early .as 19,3· :8.ld 1934· ro~ctively~· .. and of j;.heir . . . . , .. 
• . • .' · • • . . • • • I ; • . 

inmates v.ho wore put tG ,slave -la&ur and 1'1111U8red and--il:J,-tree,to~ ~. · . 
. . . . . . . . . .' I ,: ' •, 

aots and policies which Wero oontirruod ( am exterdod ·to the oocupied . . . . 

ow.ntries) af~er 15~h S~ptembo~ i 939, ard until t~. ·8th M~~ ~9"61·-
• I • ~ ' i • • • ., , . ., . . .. . 

• · · · Under tne · ho~ing 1'Persecutian on Polit
0

ical, Racial ~d 

•. Roi'~w. ·G~~~s- •••"(
1

) tho :I.~~tmi6t' ~ntiions ~rseoutions 
. . . ' · . . ,' -. .. , .. 

dirootod, agai_nat Jows and peroons whose political belie~ o~ ~-p~1a~ · . 
. , '• \. ',' . . .. 

aspirations wore do~d to be in conflict with tho a:lms of the Nazis. . . . . . . ... . 
It is . statod that Jevr.:J ,:;~ ro .. .5ystomatically ~persecuted sinoe 1933; . .. 

-· 
t~t t~y ~ro deprivod <f th.eir.. H.bbrty, thn>vm · into conaentration : ... _. · .: 

. . " . . ·- .. 
• • • I • 

oamps whero they woro mur~0rod a rd ill-treated; and tllat the~ p~~~y. 
" ~ . .. . . 

was confiscated. Tho Indiotroont c.dds "hundreds of thousands ot Jaws 
. . . 

v:oro so treated 1:>et'o~e tt:ie lst of · September · 1939 11
• • Going into details, 

. ., 
tne Indiotroont speaks of t.ho anti..J"owian demonstrations whion, by o~r 

(1) Imic~nt, ~tion X(B)~ 
. ~. •· .. , . 
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thoeo dwnonatro.tions Jo,risb property was destroyed and Jo,ooo Jews m.ro . 
''·. !.: . .-.. .... , ·. ·,.:;J ·: , ·.~·., ,! ! . . .. _:. ,·_ ... :•. , .. , :. . . .! .,: .. ' . .. ' 

arrested and ·sent to concentration comps, e.r¥l their property was 
f,, :9;; '\ . ,:'• ~.!.",. :. , .: : •: : ~, : ,t••• .' ~ •• • •, • •: • • I• • • . ~ 

oonfisoated. 
•••• ._1 . . . 

· The IBliotment al.so deals with thB persooutione of tho Jews , , ., : 
• .. .. . . •• • ',I, • •. 

:. :· .. ''. •' ) • , ,":' . ,,.;:,; .. ~- . ~•· .... :· ,.. . . .{. ·:·• ... ·: ·.·• 

atter let September 1939,· ~ob~~ -~re9t~d _.ag~t l?oth .~l'ffla!l. '1~., .. ;,;•i . ., .. . : .: · . .. ... l.. • • • :i., .••. ' . ... . ... • . • . I • 

an1 the Jewish pa.rt of tho · inbabit~s of . oooupied t(!rritor,Los •. ~ .A.a .. . 
,:.•:•.~:11-\·"J.i:.· :··.,,~d: ·. · : . . · ' :·•. ·· :.·•· ~~ .. :.:. .. . · · . · · · · .. . . 

examples of the persecution of political. oppononte (of German nati9nali.ty) 
: : • t \• • • ~:. , ,t !, ,° , •• , I t ~ ; • • ,1 • •• . ... : .- ., • :J , , • ••• , • I 

ot tho rdg:lme, the nurder ot too sooial-d.enk>orat; B~~tsohe~ ap_d . . .. 
' . • •t •• : , : ' • •• • • • _. ' •• • •• • ::• .- : .. ••; •~ . • •• • •• • • • .. 

tho Oamwd.at, Thaelmann, and tho in~ornment or "~rolµl ,po,11t1o~ ,-
' ,I :-. '- • ._ •: • • f • • • . • ' • • ,• • • : • • ~ • •' • • • •, • ' I • 

and religious persona.gos" a.re quotod. 

It would appoar from tho eurwy o_f tm .~ts of in~i~.Y-~ - . ;· .. = • 
:i: .· . . : ·:~: :~.: :; • :· . .: . · ... . . i ' . . : : . . · · ·'· . .. ... . • , . •. · .. 

porsooution oomnittod on politiool., ra.oial o~ _.religipus g;roµi:ids, -~ . 1 
• • • # • • • • • : ~ -- , • • : • : • ' • • • • • • • • • • • ' • .; • .. • • • • , • ' ' ' 1 

enumrated in the Indiotmont, that only pa.rt of ~ho . viola.tio_ns of ~ -•. . 
.. ,) \: • • .• , ._,!1 : :., : , j .. • • • • . · ••. ·: , . ~ , • • • ; ., . : .. ;,,.. .• • · . . . • : • .. ~ •• • '. . • 

rights ~oalt ~th 1~ ~unt ~~o __ ~f-· ~ho . Indio~_rr -~'9,°-_bo~,~--~~~~itioi _. .' ~ 
.. . ·i. . . .. . •:. . . . .. . . . . . . . 

by tho prosooution as orimas ago.inst hwnanity. . 
• • ;. . : • • • • , . ... • • : - • I •• .. ~ : ' • • , • . ·_._ . • •• I :~ 

It is not tho intention of this roport to examino io dot~il whl. oh .. 
'1 • ~ . -: . · : •• ••• • • • : :_. ·:: .': J '1· • • ·· . : -,. , ; ~ • .- ' · I. • • • • ••• • •. -.: 

' :. 

spooit:l.o human rights havo boon viola~o4 by th!~. or tha! orJ.mo a.~,,t .. ,. . ... 
• : • • C • ' i .' • : . • •• : • : · • ,,:.~· • • • . • .. .. :. • : • ;;, .. .. • .. • ~ • > • 

humanity. It is., however, possible to inp.ioa.to son¥3 violatio~ of ·. 
, . . • , ,' ( . . , : .. ! 1 \ • • :-.-., ~ i · • I • .; ... '" • • .,· . (·~ t' ' '' ' . . • . .. , 

l • , 

human rights wh.ioh manifestly do not oonstit\.\to arimos asa.i11st.,l1~tY• .. , . 
• • • • • • • • • • I \ • • t • • t , 'I • •,• • • • • ; • • • • I ••, • • •• 

It hae '~ -~n ~oint
1

ed.,o~~(i) -~~a.~; ·:in t~·:opinio~ ~f .tho. Pro_eQaµta,qn, -. . _ . 
~ • • ••, • • • • • • • • : •., • • • • • • • • • I : • I- • • 1 .~ 

the notion of ·conspiracy to oonmlt_ orimos ag.'.li_nst poa.oq oovo.rs 1).(?ts .. . . 
. . ·. . ' . . ' :. ~-. . . .· .: .:. . ·• . .. .: . · ; . . .. ·, .. ' . 

such as too dostruotion of tho. parliamontary systom in ~fnlMYJ the .. . 
•• • •i• .: • : ~ • ' • • ~- •• : : t ... . : · • • • .i: .. ' . : ! :_ .. • ' • f • : • • • 

prohibition of all ·pofitiool parties, with tm oxcoption of 1;1¥l NSD.AP; .:,, . 
' •• I ,. :_ . .. ... :: • : • '-\ : • • , . • • • • • •. • • .' • 

the ourta:ilJmnt of tha freedom · of populo.r oleotionsJ arrl too tram~for . 
' . . .., .~ : . . .. , 

• : . .:. : .. . .; • . . . .. 
of plenary povrors of legislation to Hitlor and his Cabinet. The 

.. : - .·· : .. :~ . . F.· . . . ' . . . . :• I ~. 

.• I 

Indictment also considers participation ~n tho lcgislntivo ani 
. . • ' ' . . . 

• ,I , • • 

' I ... 
administrative IOO~~B . which reduo?d the powors of regional and local 

,. 

gowrnmon"ts th.I."Oughout Gomany, tronsfoi,ning them into ~ubordinato . 
·.: . ; . . . . . . .. . 

, .. 
divisions of the Oont11 al. Govornment1 as evidanoe of partioipntion ~n a 

• I 1 • 0 ' . . . 

oonsp r ooy v.nich is ~~ina.1: un~or Article 6( a) of the Cllortor • . . ' . .. . ·. ,; 

• · ···· · . 
. .. . .. ~ .. "" . . 

(1) !· · , .-: . i . 

I ♦ 
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s~ a.pplios to tho restriotion of tho Indopondonoe of tho judicio.ry, 

tho rerooval of Jews from too Bench for political or racial roe.sons, 

r,.Ma ·tho .d~chargo of civil sorvants ·of "non-Aryan dosoent", 81¥1 of .... 
thoao· ~ae political viows did: not: oomply with the roquiromonta ot ·- ; . . . . . . 

· tho· xd~.. Sim:Uarly~ . in ttie'· opinion of t~ Pr~s~ootibn, < 
• • • • .' , • ': • • • • • • • • •, , I •: 

: .. pa.rtici~~ion in tho destruction of tho .freo trade
0 

wti,()na :l.n Gorme.ny, 
• l • I • ~ 

: •• • • ••• • . ,.....• •• • I , , ,, •• J •:1 i • 

tho .. attempt ot tho N.'ltiofuu-~oia.li~t ~gims to subvert the .i.rp'luonoe . . . . .. . .... . . . . . . . 
. ' ,.. . . . . ' : . . . 

of. the. ~hos over· tho 'p6opl~.~, .. in particular, owr· thQ:.youth 

of GermE.\l\Y, tho oduoa.t1.&•ria1 fneas~.s ,-ot . the rd~~ -~d it& .00'1iirol owr 
It , . . ' . . • · .,. 

.~ ,: ··thq oJ.s~qmination of infonnat'i.dn ,and_ .t .t» ,oxpros~iori of .opiniqn .~thin 
· • ' 1 • • , I , 1 

·; . \: · · Ge.imai:i.y!,) ~ons~itutes ··~a:rtic'ipqtion. ~ .o. c~~ ;lan to ·.c~_;y~~ · 
,. I , : · 

crimes, llS set out .,in co'unt OnP• .. . : 
, .. ··i .. . .. 

... .. t:-. ·;._. ! 

·.·. ~. . '.Chase and similar violation~· ~f civic aDi individuaJ. ,. ~gnts of 
·: . '• . . \ . . ~ . . , . 

. . . . 

I , ·;· · ·Ge.nMl} ci~izens rcmain~ .. :-~V,'Q~.r, . ou-tsido tb3° field.- 'cow~~ ,by Oount 
( 1) . : .. : • ... ';, • • . : •. • • I 

4e . .. _ Tho or.1.mos o.gainst humani:ty ( ~ttod a.gO:inst· ·Gol"ma.n oitir.ons) 
, . '. •; ·. . . . 

: : . ;,. hic~ ~ .t oontainod in thli Indi,4-1:tni,_nt, a.re vi~lati~'ns of the, :i'.ntogrity 
... .· . . ·.. .... . . ·· ·•·· :·:.• .. . . 

· : : ·. · . of .l;U'Q_ MQ. b:>dy, ·, ~olo.tions of thi:i •right ~-~life and 
·. , .. : . 

, ... · :of too right to IXJrsoria.l liberty, ~d - to · a -~ extent,: :-:- violations 
• ! .• \ • \ .. . ... :: . • 

.. · 

of property rights. 'Thay• were . d~rect~d against rtitmlDer.s -"+. political 
• • : ' j ;. 

- · · · • .. · Old .ro],.igious groups, v,no wore doomod to be opporionts · ot, ·:t~ National 
f • .. • • .. , . 

·socit?,J.i~~. rdgim, o.nd, abow a;n,. ag~inst tho J<hve. ·. ' . . . ·· .. . 
Tho fiold ~r viol~tions gf'.hunl.'.lll rights· di Go-rman oi~izona oovorod 

•·• \ •1, •:, • · •• • .. r • ' I I 

•
0 

• • • • ··.l>y yQUnt 1 is widor th.ari that ~f tho violations· ·or ·tbi~. ~ind oovored 

\ .. · . . , 

-, ... ; ... '"' . 

.. " . . 

by Oount 4e Ard, moroovor, tm . ~Ol l\tions in • Count ,J.,:. so fo.r as thoy .. . . 
con<?01!1 Genna.n citizens, include thoso in Count 4. · ·. T.~ vlolations of 

": . • • , ' I 

hll'Illlfl rights of Gel'mln citizo_ns., which appoar in' Cow:>,~ 4-, a.ro, in other 

··. :words, p~ of tho· viol1tions in~l~~d in Count 0-i'lo, 

. .T11J I~ctroont O\itos both acts of . inhumanity. -and porsooution on . . . . 
. .. . 

_poli~ioal, racial or roli~ous .n.rowns, which ·wore . ~ttod: prior to 

tb,q_ outbreak of vmr, and . those oomnitt~d dilring ·;t~ : :mr. ·-·.. .. . 

(1) 

.. "•• . 

18 basis fo~ oomp~~g the ·contents of' Co1i.~t ' 1 and Count 4-, use , 
,has 1?een.,modo of the Indictment ard J'udgmen:t.... . After examination 
of tht:1' transcripts,. some qun.1.ifica.tj,ons may beoome naoessa.ry. . \ . ·. 

• .. 
• ,# • • 

. . ' . , .. 
I . 

. . 

. ' 
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The oonneotion with (aitoor) ar:lmas-u.gn.inst -poaco {or war criroos) 

• requ{~d by .Article 6(c) ·of the Charte)
1
) is e.s~o.blis~d in"tho 

.. . , .. 
opinion of t--!<w Indictroont·, by :tho policy in'· which t~ o~s aga.ins't; 

. . 
humanity originatQ<1 .• T}io Ind;i.otment -omphMisoli repoa"t;~dly that · thoy 

•. 

v.-ero perS!;ICUtion, represoion ard oxt~nnination of all civilians who 
. . . .. 

··we·re oo~sid~_~d .by ; the N~zi ~8'Joo .. _a.s hostile to tho cOIJllX)n plan or 
. . i . d -' ~ C t l . { 2) · · . ·. . · · 

oonsp ra.oy esc ... .._.._... in oun • , : . . • · . · 

To disco~r tho O'pinion of tt¥3 Tribunal, · it is proposed first to 
:; 

· oxrimino the soction of' tho Judgment d9aling with war ori.Ioos and or.I.mos 
. { ) 

ago.inst humanity in genera.l, 3 

Horp, we find that tho sootion "!ihrder am. Ill-t~atmo_nt of 

Civilian ~opulation"( 
4

) is oonoorne4 oxclusivoly with war oriroos an1 

orimos against luunanity oonmittod. during the war. It dwolls at somo 

length on the brutal supprossion of ~l _.opposition to tho ~nnan 
{ .. 

occupation autooritios, rut it refrains from examir.:i)lg _tho pera:Jcution 

of opponents of the Nazi Government _. i!' Gennal\Y, · as rne=;tioned in tha 

Indiotmof'\t• 

This sootion of the Judgroont aJ.ludos moreover to tho ma.suros·· .. 
' . . 

taken against_ ~ews (during the vro.r); ond more ·.especially to thooo 

dirooted against the Jews in occupiod torri.torios. · It does not, 

however, attompt to distinguish betv:oon ,!0V1S of Allied no.tionalitios 

al'd. Ge man Jews. 

The fate of the Gonna.~ Jews before and during the v:a.r is royiowod 

in dotai.l in tho :.Jection "Perso~ution o~ tho Jov~". (5) · T~s sootion 

recounts the ~iscrlminatory laws, enaotod EU'ter the · soizuro of pov10r, 

which limited tho off ices aro p~ofessions pennittod t o Jomu Qond tho 

restrictions which were placed on their family life und thoir ~ights 

(1) er. p.10 abovo, n.nd part· of the Report, P• 
( 2) er. P• a.bow, pa.rticv.larly foot-note No. 

·c 3) Jud~nt, pp.~46. 

(4) •Jud8'}00nt, P• 48, et soq. 

( 5) Juigroont, p _-6o e t soq. 

, 

. . . . ' 
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of bit1zonshipi1

) 
. . 

· It is obsorvo~ . that, by tho·: autwnn ~~- 19~8, .. the •Nazi palioy 
'; .. . . .... . . • •t• ' . .. 

: · . . t(?WD.rd~ tho Jf!ws had.}'ot:a.ehEid the:.st/ag~ .. ~~o~ .~t ·~ d1rootod toward.a 

. ,: . . ' -t '·. 
:.-.:~, _._.... too ooinploto _~Je;ol_.U~io~ .of :Jovm from Go~. l~:('~•!: •:-Am:>~"tt» measures 

. ·, ~stanoiJd aa\~1~nging .. to .: t .his pori~\ 18~-: t~~ Q~ganisod Pogroms, . 
:' I • • ; ' • • • • • \ • ,' ""\ • •• o •• 

'tl)o ·oollootive f~no. C?f •t.>be -oU'iion marks impose~.:.on tho ·jews; the 
. . . .. • • • . ~.l- . •.. . • 

,-;. : ,: ·•!Oimro of Jewis~ os~ataa;. :t-tn· ·regulations rost11tqt1M"the ·riic>wment· 
• • • • • - ~ ; • ~ • ? • 

: .. ,.; .. . :ot Jon ·to oert~n spocifio d.i·stricts· withi,n ~rta,lad10uraJ the 
···~·" . . ., ' .. 

:_ · ··, ., ... :; :.•. ·eroation ~f ~t~~s, oto. ~- · ·Tha·Ju~~~-~~~:.tufn,: to:th6 mer-. . . . ·. •· . . . . . . .. 

• 

. .' · . . . 
. -mination or .~ho Jews d¢ng the wo.r. Tho o~f~l)O~ .4es<>l:'ibod har,e 

; . . 
. oocurrod:·~stly in tho occupied torrl.~r:Les. Tha~:·victims ·wero 

• : . . .. ... ; . . . . . . . . . . . .. . . : •j ",: ). . . . .. : .. . 

: millions of Jows, ~nlY. :9~ Polish and Rua~ o.rJ.stn. .- :It' 1a, 
' i \ •~ 

0 0 

• • 

0 

i \ ' I 
O f: ' ; 0 • • ', I ' t ' , 

:.· oowevei-, ··o1oar fro~ the ton.•-thllt· ·tha Jews of J:10 9~ntiy "were ape.red.-
, ., • : ~ .: . . • : •• • ; ,' • ' • • • ' • • : · • • • J • • •• ,• . • 

A.tier dealing in .. general tenns vii.th war .ot:'ima,s. and crimes 
. . ~ . : . . . .. ., ' . . -. •. . .: . : .~ . . •, . . 

agai:nst humanity, .. the Ju~nt·•~diaousses "The -~ -~~la.ting· .. to War · 

Onme-a · and 0~3 ~ainst Humhriity'i( 2) ~ -:~t~te&. vr.tth:~i'tiapdtit ~ the 
. ·. . . _ ... . ·. . ; ·:. . . .. .:: ;.' : .. :. 

arimea against tuur.anity.of into.rest oore, "••. There ·is·_.ht> daibt vmo.t-
• I • • 

eviJr ·that -~~1,t~~-(?pPOll8rtts :we·~:~ere~ in ~rm&f\Y beforci '\' '~ 
; .. ·~· : .. _.. ,,, . ;: . : · .. . : . · .. ·.: .~!! :·:,.:; 

and th.at many of th<un ... v,'8r8 kopt· in conoentr_.'.l,tion: -damps in·• oircum-
1 • .: ·_: .. - · • • r.:· ·. · ": · .... . .: .... · 

stances of great hor.ror .. and .' oniolty. Tho pqliey .~f: :.ter.ror was .. . t: ~ . . . . ,' . . ' . . _ .. ... ... 
• : •• • t. • • , • ' j '. • . .. .. .,. . , : •• 

'ciortainly oarried:out .o.l) a vast tscale a.nu, in-mtll\Y"oasas, was .. 
~ .. .. . ·· ······•· - . . .. . . . . . 

• t .• •' • • , :, \ 

organised and ~y,stema.tio. · Too policy of perseoution, .repress:j.pn an:.. · . . ... ..... ... . . . . . ' •.. ·,. 
'izurder at oivilians in Gemany be.fore tho war' of 1939~ who·~~ lilcaly 

. . - • \ .. ~ . ' . . . . 
to ' bo hostile t6 tho Governm&'nt· wo.s mo.st -rethlos·sly Oa.t'4od: 6\\t, .. 

•. ·· ·: ·· • -_:;- · .· . . · :;_ r;, : . . . .. . . . : ·. · ·.· . 
Tha por~oution· or Jmv~ -d~g th~~- ~~ period is ost.a.blis~.d bey9Pd 
a.ll ·~<J.l~t."(3)~.::·.: ·. .. . ·:: .:\·.; ·: .. :· ,. . :.· .· ~-~ ·}: ·: .. < ·.·. 

. . . . . : ' :.. ~ .. . .. ~ . . i . . 

~ . • . , , . • , ' I ' , . ': ' • , , , " ', , • , . 

( 1) Th) :~olatioJ'.lS :refo_rrod. -to. in this p~~o intorl;or<J.4.~ly with 
; -fumimicmtai. dghts: -~ ;.t,~~ · which ~ not t.u~l~ ln._tbD· .. 
orimoii' againr1t humanity ~ntionod· iri t~-Im.io1'.moJlt •. . Cot • .. · ·.: . 

. ·PP-2} ot soq. o.bow)~~-- · . . Hov10~r, in viow- ~~ ~~_.:Mgat>:1.w . 
.attitude of t~ Tribunal: -~!)wards ~_ho ·_·q~stion ~f • o~s: ag3.inst · 
human~ty oomnitted bofo~ .. ttJ.o war;·· littlo prdotio_al ~,rta:nce 
attaohos to tbis ,1diffe.i'Qn'oo. · · · · · .. 

(2) j\.\~~~~ • p~&l _o;t· ~~q. . ·. · · ·' J ·. ! .. · · ·' '· 
' , . . . .. . . 

(3) Judgioo~t, .p.65. I ", o .. • 0 . . . . 

. ., . . . .. 

' ' 
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After having ostablishod tho foot_s, the Judgment oontiruos,.: · 
• • : I • • . ; •• 

"To oons:tiitute -~r:f.mos ·~\i·n~t ~ty t™:> a.ots rolied on ~foro 1;~ 
• I • f 

out~ak of war tiiuit h.avo boon 1~ exooution of, · or i~ connootion 

with,·-~ oriJoo ·Withtn the juriadiotion of th~· Tri~a.1.._'!( 
1

) ·.· . . .. 

A11 mofttio'ood a.bow, the neoeasity of oatablishing a. ooi:ipo,Qtion .··= :-. ::~ . . . . •, 
. .. . 

between orimes against humanity oonmt.tted bforo the war ~ a.rime~ - .... :• .. 
' . ' ' . " . ' 

a.go.inst 0peri.oa ~ or war orlmea, had beo~ app~oiat·o~ . in the Indiotmont-. ( ~) 
. ,, 

Withou-b ei-preasi~ ;iy op~i~n o~ . t~~-poi~ts put forwa.ro by t~ 
. .. . ,:· . : .. : : '.. .. . . ,; 

P.roseoutton~ the Judgment proooeds 1 "Tlit T,ril. ~ is ot the opinio_n 
,. . ' 

that., :1'°'v61ting and horrible ·as ·many of these o~s we~, it has · 
. . . . ;,. . ·. ., . . . 

not been satisfaotor:Uy ·proved that they were do~ in o~outi~n of, : 
. , .. 

. i ' • -~- • ~ ·: . . • 

or _ in oonnaotion with, any suoh a.rime. The Tribunal> tho~f<?,-~~ :-~no~ .. 

moJco a:. general ciuol~ation that tho a.ots bet.oro 1939 woro arin¥.ts . 
: . · .. ·t. 

against human1tj, within tha moaning. of ·the O~er, ~~t from the 
. . ! ··• ,, • ·=•· . 

beginning of tho vn:i:I' ·tn 1939· war o.rj,?oos woro conrn:Ltted on ~ ~t ... . · .. . ~ . 
. . 

sooJ.~, wbidl wero also o.r:lines against humanity; am insofar as tho ...... . ·· .. .. . :• ' . . .,. .. . . . 
inhl.man · ~ts cbargod·-in ·the ·Ihd:1ot~nt : ~cl. omnitted after th«:3 

• ' • 'I •• • .• ., : ; • • •• ' • • 

begiMjJ:lg o£ · the ·. Wat? did ·not oonstitute v:o.r or.I.mas thoy vA:>ro all 
·•: . ··~ ;, , 

oonm1ttod in: exooutioh of, or in a:>nne·otio'~ v~·i'th, · t~ aagrossivo ~ 
am thoroforo oonsti-tutod· orilws· a.g:. 'inst' -~~ity. 11<3) ··.· · .· 

.. : ;_ ... _; 

(1) 

( 2) 

. .. . . .. . 
Judgroont, p._65 •.. ·, . ... .. . · .. 

l • •• • • • t • 

Of. ·P• · · above. Additional. a.rg\.UJlOnts for . t ,his aonnoc.ti<>n• v10):-o t · · 

~~ttad by the ·Pr0sooution during tho prooeodings. It was 
pointed out that tho Qolleotive fi_na . ~s(Xl .on·. tho Jews in 1938 
and tho .oonfiaoation·· ·ot tmir finanoiol holdingo v.ero apparontly 
intonded to procure the means ~qui,rod for .armozoonts. · • ·~ · •t: ' 

: Moroowr, an autiolo ertt1.tlod ""Jewish question as o. :ractpr 
in Gcnnan policy in the yew 1938", published in 1939 in the· • · 
German Foreign Office Oiroular, was sul:rnitted wit!?, ~h.12 .objaot .of . 
s~~~g _ _tlw.,t. tho .ooneleoti-on of the anti'."'Soniftic policy,with 
~ss;J.w war vc"aS not lim:ltod to economic mattors. ·Tho artiolo 
saia;:·· 1ntor . f.'ia, ";J;t iJJ cor.tai nly no coincidence t ~i ·too· fato-
ful yoa:r 193 . .,~ b:1X)',lght ne;:u-or ttw::·aolution of tho Jo~vish. . 
quost~n simulto.noously .with .. tho r.oaliso.tion of tho · idda: of · 
Greator ~nnany~- .sinco toe Jovrish policy was both ·the bo.sis · w 
ihe cc;>ri-4!J9-uonoo .. of .. ~QO ev:onts ··'of. the year 1938. ~. Tho destl_"l.l<?~~w 
Je,vish ·spirit in politics, econoll\Y and oultura pa.roJ.ysid tho 
power and . the will of the German people to ris~ o.go..in. •• ~o, ) :: .. , · 
hoalir,g of this sickness among the people w· s tho.roforo. certainly 
one of the JOOst important .roquiroments for oxorti.ng tho foreo· 
v,hich in the year 1938 resul tad in tho joining togctl'u;r · of Groator 
Go.rmany in defio.nco of the world".( ,f J ud~ nt, p.,61). 

(3) Judgroont, p.65. 

I ' 
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It remains to oo examinell in what manner the law established by 

the Tribuno.l h&i~.be~n ~pplied in tho 300tiona of tho Ju~nt .dea.1:~ 

with tho aoousad individually. 

Tho Tr:Lbunal decline~ to mako a. general deol~ation "with rogaz:d 

to ori.lm s against humanity oonrnitted before tho wo.r". It will ha.V.Q: . 

to ~ s~en whether, a.t le st in specific oases, inhuman aots QOJ11111tted 

against German citizens ·boforo too war woro oonsidorod as oriJms 

ag~ina-t ._:bumani.ty within tho· meaning of Artio~o · 6 (~) of tho Oharyore 

· finaJ...ly, . as in -tho -~pinion ·of ·the Tribunal, ··al.l inhumane aots · 

~~to_d :;l,nj;hc ·.In~iotrncnt and committed" during tho v"n.:.r constitute war 

' . . . . . 
o.rtm?s or. crimes .against humanity Within the moaning of tho Ohartor, 

• • • • •, • I • • • • • • ! 

'it. yr-ill: pn, bably:: ba pt:>ebiblo· to· ·disoovc:r wnong tho offonoos for ~ioh 
. ., . ,.. . ., \ '. . . 

. _tl}e .,a.caused. hav-Q b.eeri mld- re,sponafblo or:lioos against humanity 
. ! .· •. . . . .. . 

• • ' 1 • • t l • • 

I ..• oo~~~P.d -~ai.ns.t .Ge.mlani- oiti:ze.mt·or ·Siatoioas' 'pe'.rsona·' during tho wa.r • 

Tho two sootions of the :~~-~rial part' ot' t~e -.i{itl'.~-~t whi.oh deal, 
I 

. inter ali2tc·~•:l.~h p~s ·agt1,inst. m.unanity conrnittad; 'i(gainst Gorman 

, . c_;t·~~~--~~q_ ,S~.~t{?~~~~ ~~SQO~ . M.Vu already ·boen ·ro'l)ici;~cJ.. ( 1) 
. :: .· .. . .. ·.. . .. . ·-.. .. . . . . . 

• r • •• • 

Or~e~c~s of :~~ .:type fo.lling within t~--p~w~ pe~'iod ~, .. .. ~. ·. . .. \... . . . . . 

··.•• .i . " . 

... 
. ... ':t,8<?!- ,t~ ;~ul;>J:f:>.~t _-9f. tba .parts :of t •oo Jui~1~it1f oo~oerni~r·Gooring, 

P..r;_iok,. .. Streicher a.rµ Funke . . ·.;~ · · - • · , : :, .:_ '· ;: · ; ;,::. ; J.1.,·. ~ 

. ,., .. . ,.·•· .. ~~ Go~r~~,:it is so.id:.(?) "Goerirtg 'porsoouted .the: .. j~~~, 
. .. . . ·. : •. . . . ... . . . ' .. ,·. . : .. 

pa~icul.Arly. ~er: ·.tho No'Vembc1·- 1-93-ff ·riats; ·aWl' not only in Genna.ey . .. . . ' . 

whcro ho · r~ed tho,.billlon ·Mark runa.·:o.s -~tateci '·61-~~,:.~ore ..... ( 3) ... • • ~ • • I • ., • • • :_ • 

. .. ... .. . .. . qonc~r~i:,.ng ~.riq~, .t ha . Judl¢leh~ states: II .Alweys rab'tdly anti-

. . Se~tic, Frie~ . droo'-ted> ~igned ·a-n:Foill!i±histered l'lllllly' la,.-~·· J esig,nod to 
~ ·. "' .. . . : . . 

.· .eliminate Jevu~· fror.i-Giir man ·. life · a.riJ...'acortott\Y; ·. .. ~ .. . . ' ... . 

bMia of the Nur~Qerg .deo~as, ·am no·· ~/c,j;·i a'-ctivo in 0·nf'~rcing th~: 

Rosponsi'~lQ for prohi,biti.qg Jews . from . follov,i:rig vnrt'ous professions 
: .. , , : L:.:. · · . ,. . . . . (4) 

o..rx1. for co.nfis c tin$ . t ~e i.r; : Pl'.QP9rty •••• ·11 
• • 

·: , . ,f. . • : :. . . . . 

: :. · ( 1) ::. PP• 35 et · seq; : ·n.bove.·:· · · • ' · 
' . , 

(~t .. ! .~S!). 8:0J .. ~h9 .. J'olloning qudations are t akon from the ·.~e·ctions of 
· ·· t-hif relevant p· rts of the Jwll9'llent ontitled . "Wo.r. Cr~s and 

. Cruoos agai nsf .Hu::1<'lllity".. · · · • - ·· ' ' ' 

(3.,. · judgme~t, p.85 ,.. . . 

. :: (4) · Ju gm~nt, p.99. 
'' : 

: . . : . -.. '· ,,., . ' . . 
., .. 
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.. Tho. polioe offici'all:, fell W¥ler the jurisdiction of' tho Rc:d.oh 

Klniate.r;,. of tho Interior, wt Frick actually oxorcised littlo oontr.91_ . . -

over H1mm1or and police matters. Hov,-evor, tie signo~ ~ho law 
. I 

o.ppoin~-¥18 ij~er Chief of tho Go.nnan Polico, as well .:t>.a ttic;, -~~~o~ -~ 

. eatabli,s~ng and regulating the exooui.ion o•f' ordors for. pro~,opt~ve• . 

ouetody • . .- From t~ many complaints he roooivod am from tJlO tas~1• . 

• 

.. . . . ; .,.· . . . . . ·i ·• . . ,. 
· JDOI\Y ot wi~no_asos tho Tribunal concludes· .that ho kne\lt o1;·:8.~fO~it~o~ 

oonmd.tiod- in. _those camps.~( 1) ·· . . :- . : :;: .. :,> .: - . .. . 
. ' .. . J . . . ( . .. .... ' . 

."And io rogard to Stroi~hert "For his "'tv,,:j~t',~f1W· ~iar~· bf spoaking, 
1. • • •• ._ • • • • • • 1 • • • • 

writing .a.rd-prea.otiing hatred of tho Jews, St·rotcltot• ~ :widoly knoMi . \ .. . : 
.. ·. 

as ·"Jow-b~to~.No~l". In his spooches ana:'·:articlos,·• -mok after wook, . . 
. . . ~ .. .•. ! 

month· after, ~~th, ho infected tho Go nniui
1 

-~ : viith tho VUWJ or. ,~ti,.-._ 
• • • , ,. • ' • I • I / ' 1 • ; 

• . 1 . .. 

Semitiam and inci~ed tho Go~ p~ople to activo pcrsocu~c,n •. .Eool}. . . .. , . . · .. 

isdUB= of the "StUme~•~ whi9h re~hed a· oi.rcul.atian of 6oo,OOO. -~ , . .:L9,5,. -~ 

waa f -illed with such articl~s, -~fte~· lev.tl ' W · disgust.illJJ•· : ... ... . . 
, .. ,. . .. J .: .. : t ... -... . 

"Streiohe~ had oha,r.g~ of t}le Jewish boyc:,ott of let AprU.-~J.9'-~• 
' . . . ·• :: ·.· . , 

He advocated t~ Nµr_omborg daore·o~ or· 1935. . Ho waa· .. res~ns}.b;l,a_ tpr . . 

·the do{rolition, or:i. ~otn Au~t .1938, .of thi, -·Synagogue, ·in·~~;~·;:~,.: .. /. 
. ' .. . . ' .. · .. 

am ~n 10th No~mbor 1~38 __ ho_ spoke piblioity •in ·support of ~J:le .J,ydsh 

Pogrom which vroa talcing pla.co at that t~~ ' · . .. 
. ' ~ .• ; .· 

11 But it was ~t only in Gonnany tha~ :t;h1:h1()fordant . ad:vop~to~ ~is 
. . . . \ .. 

. . 

dootrinos. As early as 1938 ho began to call for the ann.ihila.t~on 

of too jewith raco ••• Typical of his toachinlf was a lo-a.ding artj._Qlo in .. . ··,: 

SeptQmber 1938, . which t~nood tho jew a germ a~· a post, no.t •: a J:iuman 

boing, . wt ".a parasito, enoJ'I\Y ••• who must bo crostrayod :.- ... • . 

"Otner art icloa urgod· that only when ~rld · Jov,ry nad.· boon · . ,· .. 
•.· - _.. .. ·-

Mhihilatod would tho Jo~,'i.sh probl.om haio l,e<in solvol, a m prollic~pd 
', .... 

that fifty years honoo ~ho Jowish, · graves '·i'wi.11 proc'.la.im-that . this 
.. . . .... 

.. 
pooplo of murderers and briminai.s h.a.s, after· all, ioot its tlesQrwd : 

. .. 
fate ••• " A leading ·articlo of "Dor Sttl.nlor" in ·Mai, 1939·, shows 

(1) Judgroont, pp.99-100. , .. . 
, . . .. 

'. . 



. ,., 

.:· .~ ... ~ 
. .. . ... . 

-31..:. . I •.• , , •.•, : -

' • I • , • • fJ, - : ' 1 •, • ::it: • f 

ol.oarl~ . hi:a aim: "A puni~iw expoditt(in 111.lS~ oom. ~ainst· 1tho Jow_s ; , 
• .' • • • • • • · ; , · ' 'I 

1n Russia. •• · Tb8. :Jows .. in Russia nu.st 'bo JdJ;lod. ·•••." : . . . .. . . . .., . :' . 

. ·· ... ~•~s the wt.ii in - too early stages ptoWC,-)t~ooe_ss.ful. in- 8.C?4U~rli8 . 
• · : •• • • • • • • ,, : : • I. • ••.J l ... :· 

more and more· territory for too Ro1.oh, •"StreiQher even int·onsitiod h~s ,. 
••• •• • • • i • • : : ., :i . '·· . . ..... ~ :• ... 

efforts to incite the Gcnnana ·ago.inst t~ J~ws. In thb ;·rooord -~ _ 
•, • I • • • ••...i • I • 

•.,. 26 ~~oles from ''Der_.stbr•, p~bifwd b.o.tv.ie~~-~~·t ·1941 .~d· .·· 
, " : : .. . · . ,~ . :: .· . . .. ' :. ·.r;,- ,\,. • 

~tember 1944, 12 by St~ichor's own · nand, V:-hioh domandod ~~hi:'.l-~tion 

;•;,, and, extermination in uneq~~~~~j\anns •• ·.,. .: : . ,• ,' • I.• • , . , • • 

.. .-. . 
. . ''Witn ~e ~ -_of.. the oxtonbinatipn of tho J~vra 'in --~ho ~qoupi<id 

. . ~ . . . . . : . . ,,. . .. 

,~asto~ terdto.r:d<ls, ,.:~~his defeniant oon~in~ed t? write Md publish 
. . ~ . . · .. : . ::1, ,.. _~: 

. • .. his propagarrla of deo.t~ •• 
. . ... ~ . 

.: ,.: "Streidher's incitement to :murder and exto~ina:tion at tho time 

.. .... , 

. ' . : ~' 

·-.. . ~~ 

... .. . 

.. 

· w.hen jews . in. the .East , were ·bo.iri~ •·killod .. undor t~ niost·•ho.t"riblo 
•• ,J . • • ' • • • - .. • • • • \" • ... • • : . .... .,J~ . • ,-

pondi t ionii' clea,i-ly ~nstitutos ' po_rsac\lt;io_n on polit.ioal ·anq ~~ial 
,. • • • : · :. • • • • : • .. .. J • • . ... • .. ~ • • • 14 • • •, 

grounds 1,n~·oonnootio.n with war oriDls •.~ cl.afinod ·by tho Charter, am 
.. · . . . ' ·.::. .. . . (' ,. . .. ,.: . . . .. .... . 
conati tut-~s· a."crao against . hwno.nity-~·t! ~ . .. ~,:; . ·· :! • . 
. ·... ·.,' . , .. . .. , ;: 

, . . Ot Funk it .. is said·: "In .his capacity as Unl~~Sdoreta.cy in tho . : ' . . . . .. . 
• • • • f 

• • • • I • 

Ministry of Prop~ and Vioo~hairman of tm Reich C~bor of 
. \ . . . . ' . 

Culture, Funk .had, participated.-'in tho .oa.rly Nazi programn~ .. of ooonomio 
. . .. . .. : .. •. · .. 

' . 
disorimimttop against the Jews. On 12th N0 wmbor 19.}8., after ·th.o 

. ' ·, . ' . 
: Pogrom of November, • • • h.o ~tterilod a mooting held ·undof tho Chairman-

ship of Goering to discuss the solution of tho· Jovrish. problom, and . . . .. . . 

pro~sed a deol'GI ~rorlding fo~ the ?!l-'1ning . of' Jaws from all rusinese 

~tivities vnu,oh Goori~ ·1~suad ttio s~a dey ~11dor tho authority of 
\• . . ·• .... 

. t~ .. Four-Year Pl~. Funk has testified thr t tio~was . soockod at tho 
. .. . ., •• ,:', 

outbreak of 10th· No.vembe r, but on 15th November ho. mn.de a. speooh 
' " !.I • • • • 

dosoribing thaso outbroaks as· o. "Violent oxplosien.' of tho disgust 
. :,: .... ,"'· 

of the Ge.rman pqople"; and aeying that the ol:i.mination of tho Jaws 
i , . . 

• • • • • • I • . 

from economic .lj.fe _followoc'!- iogically thoir clim'i.n~t ion f roni 

political life • .,( 2j 

(1) Judgroont, pp.101-102. 

(2) Jud~nt, p.103. 

• • , .•, r 

I 
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Goering, Frick, Stroioher and Funk wore fo_urd guilty on Co~nt lt,J . . 
or1moa ag~n;st humanity comn:Utod against German a:i.tizono (anl Sto.teloas . 

. .{ j ~: . :. • . . . •' 

poraona) before t~ w~ .oona~itute, howovor, only vart of ttioir 
• • • • • • : :• ., :; r • • • • • • I : 

ott~~s~ ~ioh ino;udo .~s ac'4inst :-. hUman~ty oolimitted o.gnins~ 

Allied nationals cluring tho wa~ . Opnsoquently, it oMnot 'be ·· 
. . • ,I • . • • 

. . 

demonatratod w:tth oertai~ty in tho~o~ oases -that' tboi'r ·cri.Joos against 
I • • 

tunanity, oo~ttod agai~ ~man· od:bizona 1bcforo th.tl war, wero 

relevant ,for . the verdict on Qount t+. ·. The I lo.st · po.r~ra.ph of tho 
. . . ... . ( 1) . .. . 
aeotion quo,ted above, whero the Jud~nt doaJ.d with Stroichor, points 

•'· 

rathAr in the opposite direction. .... : . . . . 

. 
More en;Lightenment can be derived· froDl th.e parts · of t ·oo Jud~nt . . . 

which oonoern tm ao~sed organisations. ' In tho part · referring t~ 

th.e I:,eadorship Corp~, unier tho heading "Aims a,d ..\ctivitio~, II the 

pre-war a.otivit~e~ of tha organisat.ion ·are ·r8v1ewoa:,-< 2> ard it is 

mant1oned that members of tho:· Laatlorship •.Oo.rps. oolla~fat_oa- with t~·-
• t 

Gestapo and S.D. 1~ searohirl8 for politioaf opponents a.1'¥1 ooritributod 

to their arrest and det~ntion . in •concentration cani1>s. Under ··the · 

heading "Qriminal )oti vity" theJudgmerlt . says: · '-1Tnoso st~pa v,hi:oh ·-•~io.to 
: . • • I 

merely to the consqlida.tion of ~ntrol. of tha Nazi· Po.rty ard ··not· 
., · '· ( ) . : ·' ., \ 

oriminail. unier th.e view of tho oonspirooy· to vmgo· a.g3,E'Ossivo war, 
,. : . 

• ~. • t 

• • • • I 

'1hioh has previously_ --~><lop set forth". Pe rsoruf -,~ho havo . rosigmd 
. ' 

their membership prior to 1st September; , 193~~ .- f al i" tl\e~a"roro outside · . . 

the ~U}? declared· c~na.1,. (~) .. • · · 

In tha case of tt)e Gest apo ~ d S.D., . uncler the hon.dine "Orl.rninal 

Activity" it is said: "Origin~ly -one Gf the l"rimary f uncti~~s .of .tm 

Gestapo was . the prevention of any-p.olitioal opt osit1on t ~· tha ·Nazi . . 

rdgi.me, whi~ it perforJOOd with -the .. M sisto.nce of t he S.D. · The 

( 1) 
( 2) 
(3) 

Page 31 a.bow. 

Cf. P• 19e 
No reference is mado i.n the Jud@ncnt ' t o crirrios ·aga.irtst ··~it~. 
oomnitt'ed by members of this orglllliso.tion. before . tho wa.r a,'il to 
the opinion of tha Tribu nol with rego.rd to such off'oncas. (cf. 
P• et seq. o.tove.. , .- . . 

(4) Juc18;llo nt, • 71. 
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; . : .:., 

•. I 
" l ~ . •, . •~ . . 

. . . . ... . . . 
~ ~ . . ' • 
' ... . ... . · . . -.B-<· .... : : : ·.· .. . 

prinoipal weapon used in ~rfox,m;ng t~i$'7f\motfoh ·w~ ·tho oonoontra.tion 
. . \ , 
y ~ , • 

ownp. The Ges to.po • • • . ,;as.· re spons_ibla f6~. thd-·' dotont ioi1 of ··pol it ioal 
. . . . · :.. . . 

., • • I ,\ ,:, ' • • : 

pria,mrs in thos~ oomps. ·_.;· Ge~tapo_~o.t'fioi~s ·wero us(lally rosponsiblo 
. . . . .. .. ' .• ~ ·,! . . .. r: : . . 

, 0 • ,•\ \ •, N J , ' + 

tor the ~~ter~gation qt, ;.i?Oli~icN, prisorid~ At: 'tha ·crimps. · 
• ' • , • • - : ~ '. , • . J •• - ·~ i - • • • 

''The Gestapo anq too··s~p.1 
also ·a.elllt w.tt~ ohargoa ·of :treas~~ ~d ·· 

: 1: : ! .·. . . . . .. _ . ... . ! •, . • · ~ \ • • • 

w1 th questions rel~tiris ''.t~ the P~so, tho Ci1ur~hes an~ :t~· Jaws. As 
• : • ·. , .' ·; ! ' • ' . . i ~ • • . ·,. • i : . .. ' ,·'• .· . 'l 

too Nazi progrflDlli:t o~ 'anti-Sondt_ic 1?8rsocutio~· ino~aaed in intensity 
" ( • I , , ' ! ·,•,, ::.:. • ! •:. 

the role plqed by tho~ groups bee• .' irio}'Qasingly ~rtant. 
,_ • , . • • •, •, • • ' ' /\ • • • • • • • • •\I • 

the early mo~n~ of _'.l,Oth Nowmbe( i938,. }.ldy~h ~nt · a telegram to ., . 
,,. _. ;. · : . ; • • : • • : l" ,.. • I • ' ' • • t ~. 

all offioes ot tho .9e ot~po am ~--s~D. : {J1.'(i,ng ih~truoti~n-~· for the "., 
. ·· :. . . ·. .. .. ·.; . . ' } ':: . . . \ . . ' . ~· 

organisation~~ - ~~ ~'?~roms of t~~t da.1;o,· and ins_t~cting thoin· to · 
' . . . . .. .. . .... . . .. 

I - • • • • 0 t, ,•: • • • t .. , ,-. 

arrest as mai\Y::J~ws as t,ha p~ispn q9Ul<i · hold "ospcoial.ly rich onos" 
• • •_ • • • . • • • • ~ • • • • .• ~ I • • ' J • • 

. . ' ' . . . . . 
••. By NovumbQr . 13.;th, 19J8, ... ~,ooc;, J~. ha.d, :ooon arrosto-1 Md many 

' .: . . . ·, .. . . . .. 

In 

were aent to , oon~ntra.t~on CQmp~ ... ,!'( 1) 
' I 

In a. subsequont_ passage, t .~ _Juds:nent deals: wittl o~s ·-~dnat 

.. : .. .. . , 

. •, 

humanity ocmnitte~ in . t~ . oc~p~ed . t~rri toriea during · t ha ·.-v,~.· · It. 
. _ • .;.' • - ' 1 

.. . ; . . . . . ..... : 
then arrives at the following "Oor.clusion" ~ "The Gestapo ·am S.D~ 

. ., •. : '! • ' . .. 
were used for purposas .whiQl?.. y~,e,ro .'~r:lpiinal under too Chartor involving 

• . • . .i • • . ..... •. . .. . .. 

! •• ; : •• : ... .. . . . 

theperseoution arrl .. oxt~rmination of ~he. Jews, brutalities am killinga 
: . . ; . . ... ·: . . .. . . . ,.,'": ' . . 

in oonoentration. capxps, excesses .~n the administration of occupied 
. (2) .... ,. . .. . 

territories • .-. " ,A. group of IMmbol'! of. t ,ho Gestapo and s. D. moro ' . . . . .. ' 

• ' • 

ol.osely defined in tho _Ju~ent was c;toclared criminal, "Tho basis for 

this firrling is tho participation •'?f _the .organisation· in ,var orilooe 
:· · 

and er:t.es a,g~ioat. -~an-it; .. connected 'with the war. i,( ,,.... Hero, .. too~ :.·_" . - · .. .- . .. 

persons who had · ~e'asod 'to be members prior to 1st Sel?~e~ber 1939, are . .. . · . . .. . 
. ... . . . ; :. : ... .; ;_ ·.• .. 

excluded from t~. criminnl g roup • . :. -
. : J ·' .• 

In the case of t~ ,S. s •. ; the pic.ture is similar to that .in the 
~ . 

' . 
caso of the Ges~a.po -i::1,ml S. D. .Horo, too; · uncier the heading • , 

'10.rinwlal Activity", the Jud@IlOnt speaks of offencos age.inst Gennan 

(1) JudiJI119nt, p.73. 

(2) Judgmsnt, p.75. 

(3) Judgment, p.75. 



citizens oomm:l,tted ~foro thQ ~. 
. . . 

. . .. . , . 
To 11Bntion ono o~w.o . only': 

J .' ~-- , . . 

''From 19'4- ,onward.a too S.S. was . reaponeiblo tor tho ~ng .Qlld: . :. . 
'. ·;.: 

administra~i9n of'_ , conoentration camps. Tho ovidonoo . lea.voe no doubt 

that t~ _. consistoptly,:brota1 troatment of the ~tea v1o.sm.rriod 'out 

. . ~ a result of the genora.1. pb°lioy of the s."s., which was. tha.t tho . 

· inmates were r~ial inforio~s :to bo t~~t~d o·nl; .,,~;~ oo·~tomp~"-.C 1~ -:: 
I • r, o • • 0 .. . " . 

Also ¥.1 tho 088~ ·of the S. $ . ( llS in tno OrulO of tho Leadership · 
; ' . ~ ' ., . . ... : , . : . ,\ . . 

Corps arn. t~ Gestap0 Md · S.D.) ·persons who belongod .~o. tho organisa.-
·1 .·· · · :.: •· . . . . • . ' . 

t .ion o~ ~to~ ~he. wa.r,. . 1.0.·:a.uring a ' poriod in whioh nothing .- rut·· 
; . :~ . . . 

'1 

orimos agai,ist humtAnity oc:mmittod. against Ge.nnan citizens and State-. .. · ... · ii .. 
less persons (before thq, war), oan be charged against tho prr,o.nisa- . . 

•. . .. . . . 

tion( 2) are ex$lluded from t
1
ho ·group <iooi~od orimina.1., · · Tti,ey _ar~. tho· : 

• • I • • • ." • • :. • 

persons who left the organisati~'n prior to 1he lat .Soptombei- ·. 1939,, _, 
• .. : • ; f. 

that i~, bof<:>.~ the organisation ·hfc~ , responsible fpr_ wa.r_pr.ilpo~ 
.·· .. .... .. 

an:l crimes against . tr..unal'lity otti.er ttiaii t°ho . typo · roontionod a~~. :· . . .. . . . .. 
I · • • 

·· -Tho same p~iples ·were ·applied in tho ca.so of tho S..A._. Of ,tho 
• . • . . . . . . •. r . . 

S.A. . tho Judf900nt says: ·"Tho S.A..' w~ al-~~-usod. to disso,~i~to .~o.zi, 
. . ·., .. . . . . . ... : '. ~ ·. : . . . . . ~ . 

idoology and prop_nganda . aoo. ·placed pa.rticulnr empha,ais on anti-
• •• • .·111. .... ::· • • • : . :: ·- • 

semitic p_~pago.nda ••• ~. · · · , .. . , 
. ' . ' .. : 

"After tho Nazi advent to power ·o.nd. pnrticulnrl.y :u'tor t~· 
• • • ~ , 1 • • • 

elections of 51;<_l M3».0h, 1933, the ·s.-A. pl~od an important rOlo in ... ~ .. •. : 

establishi~ 1:\-. Nazi . n,ign of. · ,t·error ovor Gernnny. Tho S. A. was 
.. ~- . : .- . . . .. 

involved i~ outbreaks 10£ violence agains1/ th/'Jow~ and VIO.S usod.' t.o 
' .' .. t • • • ,,,, . ... • . 

• • , ' " l • 

.. . .. . . . 

.: . .. 

arrest political oppon~nts· an:1 :to ·gua.rd ooncontration ?amps, vr'ti,Qro , . •:..:· · ... . 
4 • :. • • : ... : • • • 

they subje~ted. their prisoners to brutal mls:troatment~ . 

(1) 

(2) 

•. 

Judgment~ P• 77 • . 
. . ' . ' 

The pa.rt playod by these organisation~ ( ;o po.rt_iQulfU" by:·.'tha 
Gestapo ~ S.D.) in tl'_le- atrocities committed in ~~~r;l~ l\Jld. . 
Ozeohoslovakia before the l_~ ~i3ptomber -1939·,· --rUsos legal .. 
pro'J?.~9.JlW, YJh.:i.ch ha.VO not boon touchod upan in this sqction,of.·-· · ,. · A 

ttv:> report (cf. however, part p ). But nothing to bo .. 
said in this ooMeotion o.ffocts tho a.rgwoont put for.r'la.Lp :Lri ·: · · ., · 
tha text alx:>ve. 
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''On 30th June anl lat and 2nd Juiy• a purge of S.A. leaders 

ooourred. •• Thizr·~rrge ree-ui'tea in a greaT:Ni&i~·1011'ln ·the intluenoe ., .. 

Aft·o.r 193I+,; . it .rapidly. do~lintd·.in political 
• _, ' ~. j • • • • • • :~. - ~ : · · .... • 

· .. .. . 
-~ .•:..: 

.• II~ s._A. uni~S•·"f/ere·\~~--to ·bi~~/~~ eyna;g~~88 i~_.the Jewish 
• # • • I ; ••• • 

and power of the S. 'A. 

signifioanoe •••• . ," . · _.; 

.J . :· ... • • , .. . . .,.,. •• ' • . ' ·, ·. .., 

, _-•. 1• ·;... ll'>S~ of' a:Oth _ a.pd_ ._J..;Lth No~ber, 1938". . _ _., :_-: · . i ~:: · ~ .. 
: , • , \ .~; ,•, ·\ \ , .. , • J I .• ~ ' I t •,• , ,.,,:;• • : : • • ' : • , Ji' ' : • 

•. , .. ,A.fte,.t:'. •he.vti"@ es..t_a,blteh.ed ~~so · facts, . t~ ,Jud~nt OC?:l)Olud.os: 
: . : ·- ~ . . 1' . . . . . ,I. ... • ... • • ·, •••• 

... , . tf'up :: untD:the purgo·_ ~gin~i~ ~n ::3()th:Junq, ·195~ .ttwl S.A. :was 
• 1. a: g~up··°'?Dlpoaep. .. in largo~~ of ~fta,ruf and wll~e ·.who pa.rticipatocl 

:: · · .in :~ :Nazt,.out"iage~. 0£ tbdt pa.ri¢•~· , It ~ - not boon ·ahQ~, ·howaver, 
. ·. -tlia.t· t _l)~fae. e.t~1tios··,.,~1'? pa.rt" of a spor;:U'io plan ~9 w~ aggre~eiw 

-:. · . war, a.1'¥1 ~.tm l'ri:~~ .. theref?.1'l 
1 
~not hold .~~t these ~ -i~111oa· vlB~ 

. ~nal l.mle~ tho 0-hartor. \ } .,_ ...... , ·: .· . . .. ·. . 

. '·, . . . . ·_ . . ~ ~ t.\~· ,,: .. . ', .. . . . \: , . ,. \ ;: . " )t · .. 

• ·. : Th8_~ : was, mo.re~r~.r:,. ': ~ :.o~pnqo. ~<>.:~"hQw· t~t 11~. mmbera ft the 
. • " ·.' .•• <::-: ... :~ ~.. ·:~ ;" . --~-- ·\ ... :\•: . .. . .J , . : ·: ;. ·"' 

S. A. genor~~Y,:rPfU~:ioi~~-. i.rt ~ ~f~':l~·.,¢ .. orimo~.- 88~~at ~~~ 

oonmd.ttod a~~~ - t~_.-:l~t SQpt;ambo~~· \ 93;~ .-: Tmf:.r·r1w~ tbl.tofo~: 
. . . ' ' ~, '· . - \ ·1. ;'. • . ; . -· . ( ) . '._r-,. .. ~ :' : .. , . ." ·:: ... ·:. .. ·_ ,~ .. , .~;:, ) ·' 2 .~ 

4ooli~d to dealarfl ·too .s;A. . ~o · be. a ~il'la.1 ·organisati.Q.n. · . •· ... 
• r ~ •. . " ,•, • • .., • • • .'i ·• ; • 

Tho Sovio~ ~mber of -~ -.:~tcrnat.ional Milito.r,r ~d:l?unal, who . : , : 
• •,. ·.:: , . ... - • . : . ... • • ;I • • • • • .. • • • •• • •• •• ..• 

exprosaeci· a diGSt,m~ing opinic;m• in ;all oaso.~ of ooquittal, .ard; · 1n . , . . 
•• : • : ~• .. : . : ' :"'', .. • • . , • • • I • •• ~ •- • - -~ l -¥-!.'•• • :'•••• • 

partioula.r, ~ .aJ..!' ot~r oasos ,Y(Ul!"O tho ;r11:,qnal 'did no~ ~o.dla:ro an . •· ·:· 
• r ,. • f • • ,·, .,_ • • • : • • • • ,., • \ 

, ' •.; • C .- . ~ • • • t 
0

, '.,: , . .. ~. • • , , 

accueod organisatj.oo.:\o · bo ori.n)4fla'l; ·an:1.ttod .. :ta ,do so in ~t.>:~-•oasd o~ t~. ·.:. • · 
. . . · ... : ·; . . : • • : . .... , . ·_. .. · . 

S.A. , .. , Her ~herefo.ro aeolfls :.-t~ OOOC?\ll" in\h.o opipiori of tho.J'.ribmal,,° as .. . . . _-.. 
• • , ·: ·: • • ·,, . "' • . • • : - ..... .. . . •.· :, : • . -- . . . .. • .. ·, •• > • •• .,.t .. . 

s et forth-'·'in the pre_c,editig . pa.ragr~n,f->:tn rog~ :to· orimls ~~rist' . 
.. •• ... : • • •• # • • • . .'. •• • 

humani ~Y oamni t ted . ag:u.ris t. Ge nnan ... ~j;ii:to ~-( and -~~ate~·· persc;ma:)-
• • . t . . I • • • ; f •• • • , .. •• .... ~ •• • I ·' ... 

boforo tbl ls·t' Sept9m'!x)r;·1939. :-:-:·.; ·. · · · ·.' .i :. · ... :·. : r·-
' • • • ·.: > . . ~. 

~ . ... - • : ....... . ·,: • : · t . \ ... • ~ ; •• • 

. ·. ·. 
. ' .. : ., .. 

. ' In viow of the a.h>vo mentioned} f'.itd;i~gs, it t~- eubnitto~ that' in .,. 
. . . . . • ... . ( ) · .. , ••' . .. . . 3 .,: .. . : . 

tho oases of Goering, F+ick, St~icbo.t · and ~ .-· .·:·also thp vo_,:diot of 
; -~ ·. . . .· . .; •' . .· . ... . . . ..... ,, ·. \ . 

· . . . 
., .. 

guilty on Oount 4 w~ .not b~od on~~ ·orl.mos ~ga.i.nst· humanity oomid.tted 
... ·.. ·. . ., . . \ . . . ···. . 

against Gorman:-~it~lj(lns . .{or St~tol~s~ po~ne) v~th :whtoh · tho defo~t~. --· _.,,, ... - · ·::. 
. . . . . .. . . . ·.. . . .·: . •': . •• "'·· ; , ·"' . ·. ' •.· 

woro charged. · •.. · , . . · .-... ·. ·· · · · 

(1) 

(2) 

(3) 

•,.. ...~ 
Judpnt. p.80 .• ·· -

Judgroont, p.80. _ •.. .- .. , . . ;_..,, .... 

.... . ... .... . . . . 
or. 'P• 29, et seq., abov.o.· · ,:_:,:.: :.: 

... 
; ,. . 

. ., . ., ... --~- .. - ., .. -· 
,. ,,,. .. 

. -. 
' .... . 

. . . ' , 

: .. . . _.,_·,,,. •~ ... -- . .. , .1:, .. 
. · .. : .. ....... . . . . '· . ·' . •. ;, . . . : 

w... . ,· ~ 
•, ' • 

-..... ---. . .. ' - ., 
·. , .. 

! ·."' . 
.. . 

. .,. 
' . . . 

•• I• 

·:r:• 

A • 

. .-.· .. 

. . -. . 
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• • ·• ,J - ,._ . , . 4 t, • 

Tho pa.rts of the Ju~nt. doa.ling -wS.tll the a.oauaod im1v1®.al.1Y 
... . 1• · .. .. . • • • . . .. ,-. ,, . . ~ :·,.. .. . . . . · .. . 

frequi,'ntl'.y' roontion uDior ~ .a.dings IIUch aa "Onmia Against Peace", 
. :. . . ·- . .· .. . . .. . ' . . ;. . . 

"War Orimas "ani Ori.ms Against Humanity,., "Orimina.l Aoti'Viti~s", .. • 
. . . . . . . . ... 

oto., (ovidently by w~ o~ .~l~tra.tion), facts whia'h in thamso~voa . 
• ' ~ . .. . • • i • 1 • ' ' 

do not ~atitute ~ff'enoes f alltng. 1n tho opinio~ -~f: tho. Tribunal, . . 
(1) . . . : · .. . . . . . 

within its jurisdiotion. . No roliabla oonolusion oan tt¥Jrotoro bo 
\ • · ": •• : .1 •• • • ;. • • 

: . .. . . : . . . 

.. ..... · 

drown from tm (act that a.troci~ies aro montiomd ~r headings auoh 
•• " • I • • I • • • • • \ • • • • • • ~ •, • • , 1 

aa thos~ Jmq-Uo,ned· abow. _: ... .,· . · · · ·:. · · :·· .. .:-; .- . 
: : .- • • • . ; • •.. '•; \ : ; • • • • • • • • • • • • • • • • • : , • ~•I ,' ~ • • • • •- • • .••• • \ • 

O~e-.~inst _hmanitY, oo~ttod agalnat;GoJ'lllflll· oittr.ona :arld. . . '•. .. 
• • ~ ~ f 

Statolee~· pore::;il~-- d~ng the war aro ropoatedly: mentioned·,in ·tboi ·~ 'a ,. · 

of t~ Juc\gmBnt do~tn11·-vrJ:tb ~1~ai·.-~~~~~P• ( ~J-.. : ·. · ·_: ·· 
. . . . : ~. :~:.': :. \ . . 

It will Q8 -~nwnient in ... th:i.'a oonnooti~n, tQ doal ·tirat ·-with 
-,t', • I • .' •, • • • • 

.~: • : • • • •• I 

. . 
'· . . 1 I • , .,, •, , o 

tm organisatiqns lVhi.ob _'Mlro doolarod ?riJ'dnal• .,. . . 
The Julgment ~8¥• ,of' : tho ·Lo·ado~shi;_. ~rps t .~t·_ it was wiod · to · · ·.• · .: ' 

. . .... 

against the Jowa .in-tho hat . .. · In 1942, a 90nfidont1aJ... im'o.nna.tion '· . . . . ... . ,. 

bullotin was s~nt to ·. a:1.1 -'GauJ.oit~rs· ~ JCr:oislo_i~o-~., .ontitlod>- ; .. .. ;:. ·· .. .. . 
. . · .... · . . .:. · . 

: . · .. 

.. . ·, 
"Proparatoey DIOQ.SW'88 for ·too final solution of'. th~ Jowi.sh ·question _. .. . . . . . .. . , . 

in Europe. - . ~urs oonoer-ni·~ tho ~ndit1ona ot .too. Jows 'in · ttio . .. . .. .. . ... 

: . . .. ~ . 

,.: 

East.'' This bulletin:: aontai~'i:l no. oxplip1t .. s~ato~~~-that ·tho Jon ~ 
.. ~- . : ; . _: i. ·.: · : '· ·. . . 

w8ro being oxtermifnted/ fu:t' it' did i.ndioato t~t · tnoJC -:V,'.Qio ·!gt1i'ng ·to 
. ,- ;. · :. . ·'-

labou.t' camps, ani spoke of thair comploto segregat~n ~ o.liminati-on 
•• 'I t • • I 

.. : . ... -. '. \ ... ' . _. ~ . . 

am tm necess~~r Qf ,ruth18ifa ·~•o,je·~~Y• T~ ~ud~l')t _.~n,a.rka thAt' ' .-', · .. 
0 

0 

• I • 

0 

•· 

0 
0 

\ • ,· i , • 0 •r •, , 'o; 
''Even at its fac~ •.~ue·.1t ,~ndidi>.tod t .ha utilisatio~. o.f ~bo machinory · · .. ·· 

of tho Leaders~;i.p Oorps· .. to ' kciep -())~ ~bi~~ ~~n~~ from robolli-nk :' .··· _-: . 
•' • • I • 

at a pro~ .. v.hlph .wa.s • stated' to -i~wl~-~~mning tho Jews of . ' . 

(1) 

.... .. --· . . ..:- .. 
..... .. ~· .... 

Cf•, for inst an~,. .tho .. eectiori -reiati°~g. to Goering whero ref'Oroooo. 
is made tc, r ·a.cts which, in the opinion of the Tr:l.bunol ( in this 
respect contrary to the opinion of tho Prosooution) did not ocn.;· • 
stitute partioipa.tion in a conspi.ra.cy within th.o meu.ning of Art~.-
6( a) of tha Charter. (Judgmont. p.W.,). Cf. furth.~_r;, th.o sootion · 
"Criminal. Activities of tho Gostapo Qlld S.D. !' (p.-='2 .t•ee~;abo"9) 
ain othors. 

(2) AB to the general pa.rt of thQ Judf9110nt~ . cf. P•~2 at soq. abovo. 

•,• . 

-.. ' 
• .I 

.. ... 
. .. •-

( 
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lu.ropo to a lifetimo of slavory. 11 • Further, thoro is ev1donco that 
. . 

in August 1944, t m Loodershi.p · o~rpi; ' had· knowledg~ of tho deportation 

of 430,000 J ewe from Hungary. 

. : Aa .to t Ile Gestapo am s. n.·, tho Judgioont &f\Ya: "On tho 24th 

Ja~, 1939, Hoydrich, Chief of tho Security Polioo and S.D., waa 
• I I 

charge~- witti furthering the emigration, evacuation of Jews from 

Gol,"11181\Y, . am. on 31st July 1941, with. bringing about a oomploto solution 
. . . - ·• . : 

A special s oc:tion 

of •bo· G~t"stapo office of the RStlA wldor Staniartonttlh.rer. Eichmann was 
. ... 

sot up with. responsibility for ·Jowish mtte'rs • • • LooaJ. offices of tho 

Gestapo. were used first to auporviso tho omigration ot Jowa and later 

to deport ·. them to too East·, both f'roni Germi:iny and fro~ the torritorios 

oooupLld during the--:war~ ,.(.t) · - The: ·Judgnn~ continue a with tho . , . 

notorious hiatory of tho Einsatzgruppon and · tho wholoaal.e slaughter 
(2) 

of. J()WS. • . 
,. 

. · ' . I . 

. . \ . 
·))aaQrlbing the criminal activities of too S.S., the Jud~nt 

St\YB·S :. ' ... ." . . .. 

" .5Through its oont.rol df t11e·· org~nisation of the polioe, . 
particularly the Security Police Md S.D •. , _the S.S. -~ involved tn 
all the crimes which have boon ou tlinod in j;tJ.o aaotion of th.is . 
Judgment dealing with ~he Gestapo a,nd ~D! 11 (_J} . : . : · ... . . . 

't , •• 

, . 

Monti.on has alrewzy ~en IOOde of tho respqnaibility .of ttio s. S. aa . . . . . 

ostablishod by too_ Tribui:iaJ., for tho ~ing 8.lx\ administ-~ation -of · 

oonoont~ti~n camps. ( 4-) • . ... . . . · · · ~· · · · 

In raga.rd to the ir.di vidual defendants aoouse4, tha Ju:J.groont 

states, inter alia.. that Goering .war "too qre~tor -of too opprossiw · 

prog~ against tre ;ows ••• ~t· homo and abroad;.,(~) . am that 

Kal.tenbrunner, as chief' of the RS-IA since 194-3 wo.a .r.oeponsiblo• for 

(1) Judgment, '.VP, 73-74. 

(2) Judgment, 1;?•74. 
(3) • 

.. "' ... . Jud~e nt, P• 77 • . ' ' ' . .. 
(4) Cf, p.33-34. ... .. . . . 
(5) JudgJOOnt, p.86. 
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' · .• • "•· ' • f • ' ' ; I ': 

tl'Vl ·· otf'onoea whioh. havo 
. 1':\ 

beon discussod in connootion with tbl 

Gostatx> arn S.D. ( 1) 
l I .. 

'! • • • 

·Aooordi.ng t~ th.o Judgrry;nt, Rosenborg ii hold roaponeiblo tor th.o 
. . . •. : .. ' .. ·· .· 

ob'ntisca\ion of ·J'o~h· proporty. As Minister for OccupiQd Bas torn 

Torrit~rios {-f~m i941 ~n~ia:rd~) ":he ~i~d to fo.rmul.at~ · t~: po~·ioies 
• .• • • ! • • • • .j ·.· . ' ! . . . . • ·. · .• · 

of ••• oxtormi.nati.on of Jov,s ••• , and sot up ~ho ~ni~tr.~tio~ ym~oll 
• • , . . . . . • . ·.. . . ! • . ' . . ... . .1 . ,:~ . . . ' \ . . . .. • : ' . 

oal"ried ·tt1em ·out"••• "his directives providod tor too sogrogo.tion of . 
. • . • , . . • ' : · • ',' . .. .. : • • •: . . ··•. _' •. ·_: ._, . I ' • :t ,• . 

J'ewe ultimately in Ghettos, his subordinates onga.ged in mass killing 
' .. • • • • ' " • .. • ; ,: : • • • _ . ,. ' • • ~ • • ,:, - . • • • • •: : • ; , : .. . ~ • . • • . ; • I : • • 

. of Jm~ ~ •" In December 1941, "Rosonberg ma.do the suggostion to .. 

· ·J!it1er .. that. in a' oase ;/ ~tk>ot.ing {~x/~~t~os, ;~~s.: o~/ ~ use;,__~ ( ~) 
. .. • , ' ·:•:.. · .. 

'· :. 
-:· ,· · ·: : : -' : ! . . . . . ';' .. --· ... : . . • ( . .' 

In thQ opinion of the Tr:lbunoJ., Frrujc_, too, in his ~o.paoitY _of 
\ • • • • • : ' ..... • • 't)lt · -~ . : 

. :. • . .I .. . . . . . .. 

Gowmor General of th.a 0ccup.iod Polish Territory, is to be h.eld 
• . I .. ,.. • . • . . • : : . !. . . .: .. t.. •• 

... . t .. . • • • : : ~': - • • - • •• ... • •• •• .,.' • • . .. •• • .. • •• • • 

.rospo·nsible for the persecution of too Jews in thG GcnoraJrGQver~nt. . .... ~ . : 
"The area orl.ginally contained from 2,500,000 to ,,?00,090. Jews. They 

.i·: ·. . . . : • . . : . : . , ... ~· :· .. 5 · ... · ,; • ·• . !. --~-- :··· .. ·: · . ~.. . ··-: .. s· ... . . . 
were forced in Ghbttos, subjected to discriminatory laws, depri~~--~f 

. ' • . 
the food necessary to avoid starvation and, ~i.na.lly, systomatio~~y and 

• • 0 , • 

0 

0 
- .:. , : . • , • : •,, ~ t 

O 
• :." •"I•• • : • , ,. .,, ~ , , ",""'• I ,. ' • ' 

lrutally , e~ermina~~<:1-•.~-• By, 25th. JM\11.U'Y, 19.·44;, -Frank. ostime.ted- that 
: . . ·. . ... . : .. i,· .. . ,.>.,(3) ;. .. •,. : i':_• • . : · . · .c. ·· .. ;, : 

th:>ro were only 100,0oo qews_lf;!Jt." . - 1 • . , .. =:: .:. · . .' .. . :. · · , .: .,'· 

. . ~ .~s a.g~.i~st .. ~ty, .Mai~t .Geman.·oiti:zons am. :. · .. ··. -.!-'. 

St.}teless pe~sons; both l;>etQre and. duriJ\g ,tne . w~, · for wtxi.ch.: F.jiok,· .'. =:· . .' · . . .. , .. . ,,. . . 

.StroicheQ. am Funk were held responsible have be·~·n montionecf.: above.·. :; 

Sp~ier0.9h, i -as : ~he .~ril?u9o.l. . ~stab],.:isha:d, 'W~ . implica.t~d :in th.e . . . '. . ·~ .. . . 

pe~ecuti.on .of th.e Jews.. ( ~ : ,.·. ·. · • · .. ••' . . . . 

ThP. examples of. _(,)ri~s :aga in•s~ . hq.mo.nity .canmi:ttod ·.a.gainat ·.Qo.nnsn 
~ f I • 

citi,zens ~rn Stateless ~!"sons d~ring • tho ... wo.~, ·:vmi~h are. instate-ad· in 
I , • '." • .. . •t . • . ' 

' 
the .«tuQ.gtll.)n.1;, .wore, ... a.peaking .go.no-1N.u.ly., -direa:tad •a.gain-st Je,-m -regard..r· 

~ . 
loss of their nationo.lity. The Judgme nt indico.t"os;' in ~ne-\5.r' 'tv.o '· : . 

passages, that th.ere we r e German Jows amongst the Vi.~timb; (5)·· 'as o.;· . . 

rule, ro attention is paid to tho no.tionali ty of Jokiah vi6timiJ. 
1' . ·. 

(1) Jud~nt, pp.93 and 94. ( cf. pp 32 3zrl 33 abovo. r · . . . . 
( 2) Judgment, PP•95 and 96. . . , .. \ ,· . ' 

(3) Judgmont, p.97. 
(4) Judgment, p.114. 

(5) Cf. for examplo, Jud~ nt, P• 74 a.rrl P• 37 above. 

I 
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0rims ag inst humanity, committed against Gorman oitizona other 
,. 
· · t~f ·jews, during. the w~, a.re ~-nl.y sparingly mentioned in th.e 

.... judgmnt. All that can be discovered, indaed, apa.rj; from t m fao\a 

atatod i~ the gem~ral p·~ of tho · Judgroont and reoordo~ ab~·/ 1) 
, ... . '. 

are ·9ne .or two ·,ro~~s in th.o aeot~on ·oomeming Fri~•_.. Too.re; lt 
. . { . .. . . 
is·· said~ that friok! signed the doorooa oat~blishin~ ,Gestapo juri■• 

I ;• ,• ••••: : ; l 

'clio'tiori over 
1
oo·noo.ntr11tion camps, . including th.a oxe.<iltlion ot o~ra 

. (2)' · • ·.. ~·' ... •·· .. • . 
for prote.otivo custoc\Y. · Tho JudS900nt · 1>0tnte. out i,n aovoral paaaa.soa 

• • lll • .. • •,I :;'..., 1 lo 

· ' that those de~c;,~s also affo.~tod ~rnian• natio'~l,.POilh be.fo~· and 
... ,;.•, ... ! . . ··.. . . .: ·. . . . .. 

, 

· a.ur1n8 the wa.r. : • 
.... .. : .: ,. .' .,.; : 

No defe~ant was .fowd ~ilty- on Count 4 (Ori,ma agai~~t . 
· ·Hu:man1.ty) merely .in view of orima against . ~t1 ~ttod a.ga~t . 

. . .. . . . : 
Gannon citizens an1 Sto.teless· per.sons during th~ wa.r. Th~~ gomral 

. · · .· . · • · rn . {3) 
opiaio~ as t those offences held by ·• the ... ri,~na+ . ho,wvor,. leavoa 

. .. : . ..... ·, ... 
~ ·· no doubt tha.t they -,,,or& oonsidored as· .falling ~tt_lin tho. juriadiotion . . . . . , . 

.. ot the 'l'rl.1:Ju.naJ: .. and. wore thDreforo ta.ken ~Qto aooc:u~t• 

· ~ 

., .. ' .. .. ' 

\ . . .. 

. - .. , 
. .. :,·.! •·. 

Tm· oonol 1sions .reached so far ~ be swmnar:l.sed .,-48 f ollowat 
. . ,i.; , ;t. · : 

1. · The .. I'nternati.onlil. Military 'rribwu4. ie, in subs·tanoe aa · 
' .. . . ·. . . 

wall as in name, an . inte~national tribunal, 
. . :· 

It ~ · been sugge s ted ·1n certnin ,q1.1~q..rs .. ~W:Lt it Vias the 
• • • • 1, 

intention of tne parties to the a.gr_eellW3nt. of .~th ~et 1945, who, by 

·debellatio had become the joiht sowrei~s .of ~qnany, to e stablish 

in substanoe, join~ militaey tribune.l's u,:nez, 
' ',, · 

IJ!lmicipal lav1, 

rat~L" t~. a truly international 'tribwla;L. _. - On the other nam., 
. . . , .:·: · . . ·: 

it must .PE' pointed out that· the Tribunal· originated, like a.t\Y other . . . . . .: . . . 

international court or tribunal.·, in an.i .n~ernat~no.l treaty aJ¥i that 
,. ·. ' \ 

it was ~t the Control Council for Genna.ny ~t tho Governmonts of tho 
~ . . . . . . ' . . . .. 

( 1) Of• p, ot ooq •. al:x>vo. . . . 
i .; ·. . .· 

(2) Judgment, pp,99-100. . :· 
. . 

( 3) J ud8'DIJ nt, P• 65 (of. PP• 28~.i~· a.bow) • . . .. 
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' • •• • •• : • ' ; .. t • • • • • • •• • • , • • • 

parti,~s t<;> the agrea~·nt,which ostabU,.a,had the Trirunai: am 
. '.,: . .. .. . ... ·, 

·. appointod ·tts roombers. 
. ' . ·. ·, 

.. . .. . 
Moreover, it_.:. sho~~ bo noted that too·· tour 

.... . . ...... . 

· ~ignatories were acting, to ~o tho words -o.f ·'-he Proomblo of \.tho .. · · ._. 

, 'Agreeinen'tl; • "~}h;e i _ntere~t of all the Unitod Natio~"• · The asreomont 

~ '-conclude~, no~ only ~ tno -four oooup~-Powors~ bit alik:> by 
. .. . . .. 

tho niar\Y otnE!r,~nit!d Nations wh.ioh ad.ho.red to it, ~rv:l it -~a intomod, 

- not tor the pros~~~-i~~ of ~-rman war o~s ~~-·- _. wt for tho 

prosa·aution .9f the_ "Major War Criminals of the E~poe.z'.i 4\xis"• 
• t 

2. ·.!J:ho ._judgment derives the jurj,.sdi~tion of taa :Tribinal from 

two dtt'fore•n~ souroos: 
.·!• . . 

. : ( a.) from. the joint sovereignty oyor Gol'DW\Y a.sSUID8d by the 

fcnir J.J.lied Powors which oroated tho- Triwnal. - It is . gonoral.ly 
: : 

aodopted· that,. sow roignty o vtir to rri tor)': . is aoqu irod if, · attar eubJuga-
. . . . , . . . 

I • I . 

tion ot this territory, a Stat·e deolar9_a its annoxa.tiori and if, ... : . ; .. . . , . . 

mroovor, suoh Aeoiarati'on has bQ.on -. .t":e~9gnizad by tho other Statos ot 
: . , ·• .. :: 

. .• . 

tho ·world.. l~ · tour POYf.~~~~:• . ."tuo:rrin::•o~loto control of Germany, 
: :_. 

-~ ·• 

~-
' ,. 

j ; 

... 

, . . . 

•• • I' • • , . ,., • .., , , . •, : • • ' •• •• • • • 

·assum1d, by ~oo :Bo·~i1~--Do~liii-Ai~ o"t·:~t~ ~~:;194~; "~prema authority 
. .,.·:.. : . 

. • • .; . r:: . ; • 

with respe.qt to GennAn.Y"• · .'Ti18y·:a.no<?~Q~d .tt¥t }~te!i purposos ot 
. . . . . . ,· _. . 

their ' deol~ation· ·and it · was: s,aid not, to _. eff'~ot· 8.l\Y annexation. Sinor, 
. . .. 

.- the wi:der rl.ght of ~nQ-xation i,noludes the. l~sser rights claimed by the 
. . . ' · . . : . . . : . . -~ ,: 

.. •.· 

· ·. Berlin Declaration, ·and since this doclaration · has beon reoogniaed by 
.. ·: •" ' • ·" , , . . , .· ..:' . •, . · . . ·. : ., . : ·.· 

·tho United Nations and noutral ·States, ~ho .exercise of powors of logia-

. l~ti0"1 ·ap;J~~c~t~; . ~d -~infstra~-i~n.· ~~ :'.~~;~~(by tho four Allie~. 
., . . .. .. •·. ' .. ·: 

· ··Powers~ E\.-W.08,t"S . pe_nnissible urdor 'i.nt9rna~ion~ _iil~. vOonsoquontly, 
. . . . . 

. ·:tho pa.rt~s ·.to ~h~ -~~eroo·'nt,: of 8t.h ~ugust 1911-5,· hava tho power to . . . . 
• =: • . • : • ·onaot the .Qh.a,rter annexed to the -Agreemoot ~,'.p. l ~gislativo act for. 

- • •• •- . • • • • .. ~. • I •, • I • •~ • • ., • , I ,\. , t .. :: •: • ' :, • • 

".. . .. · l 

Go.rmaey. .. · .. . 
... . . ... .. 

(b) The Ju,lgiool')t further ittakc~ -~t:erence to the international. . . . . . .. . ... 
• I • • , • • 

basis of the Tr.l.b.lnal •.a ju..rt'sdiction. . International. law limits tho .. 
I . • . • 

criminal jurisdiotioh of a ~t. t 'e; \ ·~re . is ~ doubt, however, that 
... . .. ' . . ,, 

ovary State has tho authority to set up spoc;ial courts to try . any 

person within its custody ~whQ. oormq,~~-? '9-1' .~s - at least if such 
i • . • , .... , 

off onces threa ton its secwrity. It is believed that this jurisdiction 

• • • • .. '· . , J. t ' ' .! . . ' • . . ..., . . , . . .. 

I 
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is broad enough io covor tho jurisdiction owr· Viola.tiona of human 

rights of Ge.miAn· ·citizena a.oo.' Sta.toiess persons, which tho Tribunal ··:· 
(1) 

assumed. 
' • . . 

~ . . . . . .. . • . . 

( o) . J.. third . source ·of the jurisdiction ·'ot, . tho Trilwuu. is 

auggosted by too ·Preamblo to tho Agreoniont of 8th August 194-51 · it. sap 

·~:. J ·~: 

' . .. ... 

. : .·: 

that tha "signatories" when concluding the Agreement, were "noting .in .- .. ,. 

tho interests of aJ.i tno Uni t'ed Nations"; Md :kt-iole 5 of tho 

Agreomnt doaJ:·iu"os ·· that ~"an:, eo·vo~nt of t~o Unitod-No.tions. mq .. . 

ad.hare to this Agteormnt". Logal viri1uirs haw ·potntod out that 

also Art. 5 of the Moscow Docl'~ati.ori ard A.rt. 2(6) of tho . Chartor of 

tho United Nations sup•1ort, to : some (lxtent, · too :idoo. that tho Four . · 

Powers, aotihg in · tho interest of ·the Unitod Nations, had the righ..t to .. :::· . 

legislate r~i' -tncr ·Jntire oomnunity of nations·. ,. . I ; . . .... ::. . 

The Tribunal does not mako any reference to this probably oonooi-

vable source hr i t:3 jurisdiction. .. :· : .. .. . ... 
3• The provisions of· tho Charter annexod to tho Agreoroont · of 

8th August 1945 ~ •-tho ·law applic<f ·by the Tribunal;. • Tno a.ot·s 
... ,\. ~ . 
dofined in ttie o'harter' did not· acquiro · the · character of -off'onoos: only 

by virtue of 'the ·dhe.rtcr; _:they wcro affonco·s unc1e·r ·intbrna.tional. •.law -: 

already at thii'. :tune of 'the croa tic>"n; of: the Charter. . ,· 

With roga.rd to . o.r:i.mci~ ·a.gains·t ··peace, this . has · bien ·shown · :l.n · 

great detail iy t~· Jud~nt. ·Xs ittid legal lie.sis ·t0r · tb.e 

punishlllllnt of--~olo.tions of . hilrnrul. rights which .. a.ra- of interest in· . 

this part of the report, i.e. the violations of luunri:n ·rights ·of 

Go.nnan citizens· a.oo.·'.s :t li.telcss ·persoris, . will · chlafl.y: bo ,found_ in tho .. .­

provisions' c:Jr' the . Charter concoming -' crimes against humanity; it 

seemed appropri~t e 'to' ' aXLllllioo first, : ·:vm.o-t her tha·ao.· ,provisions ·of • ·1,·, • 

the OhArter are mo.rely declaratory of intornationol. ··law ·as. it. ·. 

existed be fore the oxeoution of tho Agueomant of 8th August 194-5• 

( 1) Cf• "p°; 7, N6te 2. . , .. .. :; -~ 

. .. 
·-.. .... . .... . 

~ ........... -...... ....... . . 

.·: , 

.. 

. . ... 

,. 

.: . ...... . :: ' .. ~;: .. 

. . · .. :. '. i 

.. . ,.: 

., . · ' 

. . ' . . . 

. : . . . : . 

;' •. · . . 

·' 
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Or.Imes against humanity, as defined in Art. 6(0) of tho Oho.rtor , . . ·. -.... . . 
oovor acts of inhumanity, and persecution on politioal, racial aivl 

religious grounds, cormdtted Within the territory of. a State against 
. . . , ~ ' 

! • . .. 

its ovm ~tional.s, who t h.or thoy fall within too .:period bof'oro or . . ', 

duri~ tne ·war. 

Too question what~r too Cha.rto.r, insofar a.a it inoludoa thus 

typo of on.mas against humanity, is •~o.n oxprossion of intqrnational 

law, o~sting ·at tne timo of its oroat~on", ( 1) is oontrover~ia.1.. 
. . . 

I • •• . .. .. .. 

The JudgJDBnt ropoatedly strossos ~~at the ju.risdiotion of tho 

Tribunal. is lim1tod to tho~~ ~s ag .... inst humanity Which aro oonnootGd 
. . . . .. . . 

with or:lnns against pe~ or war crimes am only atrocities whoro the . .. . . 

Tribunal.· fowd sufficient evidence for this oonneotion wre taJcen ipt.G_ 

a.ooount in ., the verdict. 

It has been said before that interna.tional. la~ authorises evory . . . 

State to ,set up special oourts to tr,r any ~orson wit~ i~s ~t~ 

~ oonmits war orimas, - ~t least if such offences .th.t_-eaten its 
·. . . . . 

security; it appears that this jurisdiction oompriae• o.ri.mls ,aaai~ 
. . . . ' . .. ... 

humanity oonneotod with or.I.mes ago.inst poaco or war orimos. It i~, 
. . . : . . 

toorofore, subnitted .that at the tinxJ of tho orea.tion of the Oba.rtQ,r 
4.' . . . . . 

an international basis exi.s~ed for the jurisdiction· over .orlmas . :, . . . .. . 

against humanity ooMeo~ed with .crimes against poa.ce or war crin¥Js; . 
. . 

a.rd that the tribunal. confined itself to the jurisdiction owr this 
. . :'-. , . 

type of ori.m3s against humanity. . . 
4- The oo~ of the Nu.rei;nborg irniotment le "~he oo~n :p;t~ or . 

oonspiraoy" to oomni~ oriroos a.gni.nst poaoo (Oo~t l of the Indiotmon1i). 
: . ' . . . . .. . ' . ' . . . . .. 

All defendants were charged with this offenoo and i .t is, at tho somo 

tiloo, the only offence cha.rgod against all of thom. 

In the sulm.ssion of the . Ind.iotmont, the measures of the Nazis ·. ·•,: 
• 

intended to promoto their " ims first to soizo totolitarian oontrol owr 

Gonnany and later to oonsolida.to their position of powor v,1,t~in Go.l1D8J'\Y. · . . ~ . . . . 
are to be oonsidered as "steps doliboratoly takon to carry out tho 

(2) 
oomnon plan." Tho dostruotion of the parliamentary systom, tho trans• 

(1) Jtd~nt, p.38. 
(2) Judgment, P•43• 
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• > 

.. .. ~ 

· · . f'ormatioh of the. statos, provinoos and. mu~icif.e.l.itios, vmip:~ -had 

~-. .. f'orlliJrly · oxeroi.sed swni-autonomau~ pov.a,rs, into administrativo . ·. .. . . 

(: . . I •. · .. 'organB"Of ·1ib:» 08ntraJ:· go.V~rnMOl)tJ tt¥J ,:purg8 of the. Qivil. 8.Cl'viOGJ . . . . . . . ::· ~. 
i .• ·. ·• :·. tho . restriation ·of the ind~p(;lndonca of t,he judio~ Md their 

. . . . . , . . ,., 

being rurnered · eubsarvio nt to ;Nazi o.1¥1s; the supprossion ot mowmants 
T • ; : • • . .. , 

and· groups Which the . Nazis .rog~d as -obata.olos to thoir rotantion . .. . . . 

ot total control in Cormany, . suob._ as the suppression of tho froo 

trade unions, the •attempt to sub~rt tho influeno~ of tho Ohurohoa 

over·• th& people and in partioula.r. ovor ~ho youth of GonnMY, and tho 
• • •. J I : • • • ' .,•• • • • . . . •. porseoution ·of paoi:f'ist groups; intorforonoo with tho oduoational 

• • • t • • • • 

" . · ·. 

systom·; the · striot. control 0f tho oxprossion of opinion and the dis-
• • t : • . • ;( , h . ... 

soinination of ·i.Jlfo.rtnation; tl:le. _sy~tem of . ter~r. .again.st. OP.l;X)nonts and . . . . .. ,.:· . 

suspeoted opponents .:of the rd~, •~~ir impri,~~nt witho~t , 
•. . ' • . . . . 

judioial process; .. their• ,dot~nti9.n ~n ,ooq()Gntf'ation camps whore they . .. .. . . . . 
woro subjected :to. degradation-; .doapoilmQllt., onslayemeni, torturo and 

o • I o 

. ,· 
· murder; the p6H.oy of -re.il.e.ntlJu~s P,Orsooution of tho J~y,s, oto.oto. -

.. . ,. , · . . 
· · all these viola.tions. ·of oiv:Lo- :MQ. .~a:idivi~u~. ~ights, whi.9h. sorvod tho 

. . . . . ' - . 

. Nazis to : gain povier in ·Go~ .•. ~~ -;to .r,ej;_~ it, aro cov:_e.red by A.rt. 
. . ' . ·. : ... : .: 

6{a) ·or the· Charter, , :o.a- oo»oq:Lvad by tho ~l'9soout~ono 
~ .. . ! ! 1, . 

This· ambitious sohema. of :tho :Prosocution .which ~raats all 
. . . . . . ~ "\ : .. .. 

·v1o1ations of' tm fundamental _rlg}:lts, ~'19- f~odoms of (?-orman oi tizons, 
: •. ; 1 • • ' ... • •• ; • • ; • • • ,. • : : , 

.. · gwu"anteed by· tbe -Woimar Oons~it~tion, v~~~h· can bo. t.1:ao?d ba.ok t.o 
. ·. ·-·,.. ·.· ·.. ..,·. 

ttil Nazi.- rdgimo; · .. a.a p~s in• -t .m ,oxoc>ution o.f tha "ooil1DX>n plan" -. . . . . . ~ . . . : ._.; . 

th.at is as orimas against peace which . £~1 vr.L~-~ -n . ~~ jurisdiction 

.: ·ot the -'Inte.mational ¥ Uit~, Ti-iWAAl,. - was rejectod by the Tribunal. 
• • • • • . • ••• • l 

Tho Judgment-, too, oon_s~~ri, t~ $latioris of civic and 
. . . . . . . .. · ·'· : .· . . ·.·' ; ·.·. 

irdividual rights of . Ge,rm_ap. o~~~zens. c~te.4, ._ in ~he Indiotmont as part . . . . .. . , ; .·. . -.: 

of a policy, ·· the airo of. wt~ch it w~ :~ Q. eliJIJ,~te_ all opposition; to 

control completely the• politipe,J. o.rd economic life _q! Gf,many; to . . .. . . ~ .. 
unite the' p'eople . in support .of · the ro~~cio.s of the N_~i , Governroont, 

········· --·•-- .. - . . . ··~. 
in part1cu1~ ~r· t·~i~-·ix,11cy" or-rargo sca10· ·ro-o.nnwoo.nt_; to orgo.niso 

- • ( ·~) 
tha resourcos of the nation so as to servo 'best tho purposes of v:a.r -

• • J 



• 

am ttus to prepal'Q for .-,,e,r .1t88lt. 
- I "' • , _, - • • : • • • • ; 

Yot, in ~_t¥,,aopinion ot tho 
·.·., 

~r.lbunal, all this forms .~ - o~. a policy ~oJi in itselt, is ~ot 
. . . .~ \ . ·•. . . . . ; . . . .. 

.. orimi,nalf it preoq<l:9d -tt\8 ~n~aoy, whiqh ·1s or.lmiDal ~r _Art.6(0) 
• • . . • . : ' • . • .· ' · . • · .'I' ·,\ • . 

of :tho Charter, orea.'ting its pol:i.tioal am eao~o pro-requiaiteaJ 
. ':' ,. .. . 

I 

a oonspiraoy to· be orlminaJ.1 ~st oontro round a oonorete plan 
.- . . . . . . . . .. .. 

"olo~rly o~tl~d in :it& •onuiinal. ~se 11··an1· Unqt too far removod 
. . . ( 1) ... :· . .... , .. 

from the tiino of' deoiai.,on and action~. · '· · : -~ 
; • ' • .. • t • ~ ; 

Only those aoousc,d -whoso .pa.rtioipatiori in oonorote plans of this . •, 

• I • •, •• ' • • , / 

sort were pmwd, r,ere-,tou~ _guilty on Oou~t. 1 · of the In:li~ment, 

· ( Cbmnon -~ia,t or OonsV'i,~). :,_; ;hay ~~ Go~~ng, Keitel, aa:a~~r and · ,-1 
·-. . · . . . . .. ~ ! · . .· . .. 

Heurath, wtt> V/81"8 present at 0_9e or more of ttil meetings where Hitler 
. -. . .· •' .• . . : .. . . . . . \. 

disoloaod his· pio.ns of !aggres~~.on_ a.gains~ 'Aue.fri~ CzeohoslovaJd.a an:l 
• I • •, : ~ • ~ "" -.. .. . 

Poland& Hess, who.ae \i~tµ)&.~e . ~ .lati(?,~h~~ ·\d.fti· H:Ltlor places it 
1:•.:. , .• ·. . ..... , :/· ·:--~,,,;_, _.· . { . . 

:· . boyood doubt ·t~t J.YJ kne:w . . Qt th~s anc1 · ~.imillOa:,·pl,ans ,_of Hitler's though ·. .- . . ' . . :. ~-. . ::. . . . 
. ., . . 

. he did. not .take ·-part!. in .ar:\Y of those . ~e1;'1,n~ f tibbont-rop, who waa 
... . .. ,. . ' . . . . . .. . • r:,'. .. J' 

· in~lved ·. in the· diplo~tiQ aot1.~t£.es• ;receding the asarnsion againat 

. · .,_· .P,ol~; ·=and: ~ -~nberg_ ~~- ~qdl · ~~ . pa.l"t~oip~~~ in t tx> planning of tm 
.. .. . . . .. : . ' ... \ . . . :-- .: ., -: . ·. . . : . . .: 

a.tteok agairiat Nol'Wl\Y ~,--= Yugoslav-la am. R:ualdA...~ . . . ' 

· - . On the' '·othsr-h~, i';_-!.~,1 tor. 1D8I\Y years ·.the. Minister ot the 
. . . . . . . . .. ·. ~ . ... . . . . : . .,. . . ' 
Interior ol ·ttie Hi.~le.r . R4~. whdsa ~spo~:l.bUi.ty for the . violations 

' .. . . . "·. . . "' . . . . . . . .:. _-. . .. 
# • .. , " •• 

' of q;I.~ and indi~¥1, rlsb~.8. of -Ge~· ~1:1.zens W8B eata.blishod by 
• ' .. .. . ··. . ,• ._, . . . . . .,. 

the T~. boyQ~- doubt; .~ ·- oo-t fcwn ·gutl:t?y ·on Count 1, as "boforfl 
• • • • • • • • • .- 1 •. • ' ... , ., . • 

• • • • • • • I 

~he date ·ot ·' ttie Jwst.rian Aggresaiop_ oo ··\yas ~:09noernad only with tho 
. .. ~.. . . . ·. · · . .; (2)' .. . 
~atto ·~nistrotion .withi,l tha Rei~h.-- 1

' • . ._ ··:--' • •. 
,. .. . . ,· . . . .. . . . 

! . :, , . . . . . . . • . . , • 

The opini9n~of.:. tps Tribunal tha(reSllOnsibUity for violations 
• ... • - • • -• _ .., • • f . . . . . 

of ~ .right~ ·.of:.~l't!W1 oitizens 4~ing th\3 period of seizure of .. . . . . . . . 
. .. ',· 

power by the NBD,Af: and 90nso~idatioo · ot ftz,,;posi'ti.on in Gernany 
. ' . , . . . . : . . 

, cannot be · oorisiciered a11 p~icipatioi1 i _n .. O: ·~nspiiacy in the meaning 
. I. · . . : . . ,' . , . • . 

' . of Arte '6(--a) ot t~ Charter, is, . ~her oho~ .in the parts of tho 
•• : -..... • • • • • • .. • •.• . • • • l , ,, • •. .. ·• 

Judssri1nt ' deal.ing!~th the accused· oi:gnnisatipns, . Also, tha pa.rtioipa.t!Dn 
. . . . . . . •·. 

\ : ... . 

{1) . J~nt, P•43• t . , . . ' ·' '• 

(2) Jwl~nt, p~99. 
-•'-'• • l • 
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ot the Leadership Oorps, of tho Goa·t f:i.po. am S.I;>., · ani of tm S.S., in 

~o~~tio~ of human rights of Ge.nnan Qi tizens, ~tted boforo tho 

war, has boen proved suff!ciontly. Novort.hale~s, persons wtx> : ooaaCld . . ' . . . . 

... to bo mQmpers: ·ot ·these organisations ~rio.r to .t~!l f'irst~oi:Septamber . ' 

1939, woro exolud8d from tho groups deolarQd. oriminol.. · 
. • • ' <I 

. ··· ·· .. : 
. : \ . 

I • • • 

'An examination of tho Indictment insoto.r, .. aa it 'rqfera·· to. . . 

orims •. ~hat lunariity conrnitted against German citizens 8.1¥1 Sta'teloaa . . . 

persons, shows that only a po.rt of tha violations of human rights ·doalt 

with in Oo\lllt l of th~ Incfiotment. haw bear, .broug~t und.or the notion 

of orimoa against humo.nity. The dest.i:uotion ~ - tha parliamantary 
. . . 

syato~ in Gennany ond of the existing lQcal g~vo.mnent inatituti.oiis, 

the pUirge.of tho oivil service· and tho j_udioia.ry rendertng · tlllei!1 ·subsor.. 
. . . 

vil3n~ to Nazi ends, · the suppn,~sion of the fl"GQ t.r~ unions, "tho · · .. ~ . 

,.9limination of the influonce of the otuirobos, tho intorfor&noo with 
\ . . .. .. \ . . 

tha .. -~oa.tipn,'lJ.;·.systoin, the control of ~he expros_a~on of opinion · an:]. 

. . .. ·· .. ·. 
tllo dis~mination of information, etc., all of ~ich a.re oovored by . 
Coune Ono, r.emain outside tho field covored by Count 4 ( ortmos a.gainat 

~ . . . 

• •,. I ... ► \ •. . . . •• . . 
... ., . .. 

. .. ., ... .. -Orimes against humanity (oonm1tted ~aim, ~.nnan _oitizens) 

whioh are oited in the Indiotment a.ro violatiopa .of ~h.e integri,ty of 
. · .. . . ,. . . · . . . 

lifq .~M bo<zy, violations· 0 f the right to lifo ancl of tho right t() 

personal liberty, ard, to a minor extent, violati~ns . of ·property: right•• · · 

Thoy a.re dirooted ego.inst members of politiool. .. ~ religious groups, · 

~ - :,ror.o deomed ·opponents ·of tho Nfl.ti~~ ~cialist. Rdgiroo; - and abow 

all, against the Jaws. • I ! ' • • 

lho ·oate,go.ry ·'df off enoea classified in th~: .. in~ctment as- or:unas · 
a.gainst humanity, was somewhat exten:led ~ing tho pro90odings, · but 

tm ta.ct remains tn.'\t tho fiold of violo.t~o~~ 9f. fur:rlamantal· rights 
I • 

a.ni troodoms of Go~nan ci tizons ooverod by Count 1 is considerably_ vi1.der 

than that ooverod by Count 4 am that moreover, tl'Kl first inolu<ios 

tllo le.tter1 that, in other w.:>rds, ttvJ Violations of hum.an rights of 

Germsn citizens which are cited in Count 4 f'onn part of tooso doolt 
. - .. ... . . 

with in Count 1. .. . . .. - • ♦ I -~ r 

. ... . . ·.: .. ·,. ! ' • •l • ' - • 

.... . ' t 

• 
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Ttvl IDliotmnt oonaidors acts of inhumanity· am porsooution on 

politioai, raaial. or roligiou.s growns, whioh woro oonidttod prior .to 
: . . ' 

I , ' ' 

tho outbreak of war, r¥>t loss orimle against twmani ty than tmso whioh 
;~ - -~·- ! . . • . 

t'fll.l within tho timo. of war • .. . T'1~ 001µ1eotion- with (oitbe~) ~• 

against l)baa'o ( or vm.r oriloos) . roquirod by Art. 6( o) of' · ·u10 Oha.rter 

is, in tt\o .:aulni.ssion of tho IM40-tmant, · shov.n by the· poiioy from whioh 
. . 

these'· at.rooities originat~~ Tho IrdiotmJnt st-reaees repoat~dly that 
.', I . 

they aro to be .considered as poreooution, repression ll!n extemination 

of all oivilians in Germa.ey who were doomed oostile to the oonmon pl.an· 

or conspiracy desoribed in Ooun~ . ~• They are the moas~~ taken, 

during · tho poriod of tho seimre .. of power and · of oonsolid0:tion. of tho 
. . . 

position ot the Nazis in Gennany~ . - . I1, .has boon sai~ betore ·that in tbt 
. . . 

opinion of tho Tribunal, these ~asures to.mod part of ·a · policy whiob, . . . . . . : . : :. 

in itself, was r¥>t oriminal., but oroated.. the ~li.tiDal. and. aaoQQ1111A .. 
. .. . 

basis for a ::oonapiracy . criminal. umor Art.6( a) of the Oharler. Tho 
• • •• j , :: .:· ·:-. 

orimes against humllnity referred to in the Indictment a.re, thoret'ont, 
. . . 

merely oonneotod vlith measure~ which pro.c.edod a oons'pi:raoy in the 

,,. .. 

maaning ot i..rt.6(a) of the ~ ~ oonoeu,ad, ~ tho''Tr:i,.buMJ. uabi~be_ in 

iteolf, however, did. not oonstituto crimes agains-t peaoo.,(i.o. .., 

pee.oe.) • 

The Jud~nt states that acts of inhumanity and persooution 

reforred to 'in the indiotrJ0.1t which were comnittod before the outbroak 

of wa.r, constitute or.I.mos a,eainst ~;1:ty only. if thoy were in 
..... , . . 

oonneotion wt.th · any- cri.Joo within the jurlsd.iction of ·tho Triwnol · al¥l 
. ' 

• .. 

doolo.rod, without exprossin~ any vi,.ew .~n. tho a.rgwoont of the proseoutio_~. 

wi.ti'l respoot to this point, t~t "it has not been satisfactorily proved 

that th.oy were done in oxocution of or in connootion vtith aey such 

orimo ... ( 1) 
. .:: ~ 

The Tribunal declinod to "~o a _g~noral. deola.ration that the acts 

before 1939 were orilooa ag: inst humnnity within tha rooaning of the 

Ohnrto r''. ( 2) 

(1) Jud~nt, p.65. 

(2) Jud@nent, p.65. 

. , 

-~ . 

♦ 

~ ·. ·., 

, \.,' 

.. . , . 



• 
Tile parts c£ the Jud.~ent doa..ling with the aoouaod irnividually, 

mention f requo ntly ,undor headings suoh as "orim:>a against poeoo•, 

"wai- crimes a.rd orirooa against humanity" and "orimi.nal. a.otivitips", 

oto., acts of inhumanity or porsooution oomnittod against German 

oitfzana before tho war. 

Th& vordiots in tho oasos of the Go stapo am. S. D., ant ttv:, S.S., 

aoow, however, oloo.rly, that suoh atrocities wero oot oonsidored aa 

offences miol:l fell wi. thin t m jurisdiction of tho Tribunal.. Persons 

who belonged to the Q['ganisztions only before tm war, that is, 

during tha period in which oothing bit acts of inhumanity and peraeou­

tion directed against Gennan citizens o.nd Stateloss persona (OODlld.ttod 

before the war) can bo charged against th& organisations, a.re 

exoluded from tho groups declared criminal. Th.oy aro tho parsons 

woo left the organisations prior to th.e 1st Soptomber 1939, that is, 

before the organisations beoamo responsible for war crimos, . and orim>a 

again.at humanity, other than tho type montionod be~oro. - The same · 

principles were applied in the case of' the S.A., which. the Tribunal 

declined to qualify o.s a criminal organisation. 

With regard to the inhumane acts charged in the Indictment an:1 

oomrd.tted after the begiMing of tho war, the Judgioont states that 

insofar as they do rot oonstituto war ori.Jms they oonstituto orimfts 

against humanity, as "thoy mre all OOJIIDitted in e xooution of or in 

oonnootion with. aggressive war. 11
(
1) . 

Ori.mas against humanity oonm:l.tted against Gennan oitizons and 

Stateless persons during the war a.re reforrod to in the Julgment in 

oxoeptional oases only, ard none of the a.ooused wo.s found guilty on 

Count 4 solely in view of suoh offences. The opinion aa to those 

offences held by the Triruna.1 in general, however, leaves no doubt 

that they mre considered to fall within the jurisdiction of tho 

Tribunal am thorofore +':I.ken into o.ccount. 

; 
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NOTE§ 

on the meeting of tho ·u,gal Statt vith 

Sir Robert Ori>i&µe hold · on ~3 November 1~7 

.. ·. · . .. 
. . 

The meeting waa held in order to .detel1lli:M :th«.~£inal text ot 
the Report on Human Rights'. 'ffhioh is . to"bef submittea:· to the 
Ullited Nations. · · 

The following individual oontributiona have bear, oxaminedJ 
Doos, ._.:p;Y,%J . III/107,;. In/U>S: Ill/16&tlh Ilt/.l.09°;' .lII/110; 
Ill/lll; III/112; lII/113; III/lJ..4.;_ III/li.5. . · · . 

A number ot verbal amendJ'l)ents have been made and also a number · 
ot amendments oonneotod .. w:1. th ·-tho 111or~ ot t1-i· · indi ddual oon­
j:ri.butio~: wbioh .aro.'.to 00t1p_oae -tho' Ropol"t ·;oa · a __ ~~li:i; These will 
be 1.:xplained orall3t -to mernbors- ot Oamdttae· III ai: thoir next 
ceeting on~. 17 November, 1947, at .3.J0. p.m. . , 

The following definitiv«;> sohemo h8:8 been agre~'cl 1:1.P9n.• _; . . . 

.. 
PREFACE 

· (Being drafted) 

..... . ·· - .... .. :.: . .. ' . . .. :: .. . -··· . . · ... . ·· ··- . 
lf!.STORig,u, SURVEY ~ PROBLEM OP YkPLATIOl§ QF WIWf RI<ms 

The text is in D:>o. III/107. 

PARl' I · . 
. . . .. . . . .. 

lNFQHIOM .. I HUMAN RIGHTS ~mn 
DY THE LA .Dffi. OUSTciis OFAR 

• • ! , : •-. ' • • , 
• 0 ~ • , u • I • 

INl'OODUcrION TO CHAP.l'ERS I ~& I[ 

(Being dratted) . L 
i ··, ..•• ••• ., .. . .. . . . . ' ' ·# - .,,. . . . ~ . .. . ..... .. , .. ... . •·· .. . . 

CliAP.l'ER I . 

. . . . . ·-···-... 

,• ·. ; 1. 

THE NUm.JrlBERG TRIAL : • . .. . .. . , :· . . .. . . ... . . _ ... , · .. .. . .... - ••· . . ........ -·· 
A. The Legal Basis of the Trial 

Text in Doc. III/113, p. 1-,5. 

B • . Jurisdiotion of the Tribunal 

Text in Doc. III/113, p . ;-32. 

I :,,; :, , • 

C. Violations of the Rights of the V'ictiel! of War Crimes 

(Being d.raftec as Doo. III/119, to be oiroulated) 



... 
) 

, . ~ 

.. . 

- 2 -

~ -'.: II 

,. ., •. ni! ~OKYO ~RIAL.:: .' 
•• • ! · • • . , • 

: i . • • • ~'-

. .. . . . . . .. ·. . ... :~ 
A. !he·. -Ldpl . Basis·· 'Of' ·the Trial 

•. ► •• " .. ".: :·-~ . • ... ,; • • 

Text in nx,. III/108, · p.-·~1-4 

B. Jurisdiction ot the Tribunal 1 •• , . 
. . ., .;,. \ • • ' '- ·• .: (_ .. :' ;~ .. : ,_· .• : : .. , , : , 

·: _?;'e~ in: '~• ··. ~QB; _rri., -4t-~5 ·Nld '.!!rr/108(1) : :;, .~'.; : .. ·· •. i .. 
. . . '· . . . . . ~ 

r~xi .. i~. I))o._ ·• :ur✓.1~1. · .. .. 
I• • • '... ,, . • 

;• t 

. . .. . 
f T •,:• o O 

. :· .... ,·i ' ' , ... . 
Notoa ·It has been de~idod to mo~ge the text in 
- J)Jo. III/110, which de~ ·with° the -rights of 

: · 1;pe: accused at the time of tho trial, with 
· · the text in J)Jc. III/112, p. 57-84 (O:>ming 

under Olapter ItI, E, below). . . . .. 

()).nolusio:ns to Chapters I and. II 

(Being dratted) 
. ·•· 

• I, • • 

: ·'. . 

CHf~ER .III 

... 

Ilii'OI&li~ION ON lfUMi.N RIGHTS IN TIID\LS OTHER 
THAN, T:·~OsE OONDUCTED BY THE INTE.RNhTIONJtL 

MILITiJff TRiilUNt.LS 
. " 

,.. Introduction 
,. , . 

. ·'· .. "\" " ' 
✓,,.. . . • •• • • :,, • • ; .... ··. 

--~t- -

Text in Doc. III/96, p. 3•10 

B. ".:':Le~~~~E~~~~~~m~~~r~.;;;;. 
8 

Text in Doc, III/116 to be circulated 

: ·. 

C. Violations of the ~ -~ta of ttlO '·victima of War Crimea 

Text in l))c. III/114, p . -2-36 

. : ; _.:_ _:. ·. · . ..:. ... . , . 
. ~ . . ..... . ~ .. 

.. . 

· . . ! : .' _. ... · .. :.: 

~ . ., 
·• · - · • # • • • 

. . . -

.. ' . : . 

:, :·, ·,, ;,._~ . ,:· ... ·. _;_-_;,.~.'~_: .. ; ... ,.•.:,, . .,J ~,•i• • I 
, .. , ...... 

. . .. .... -:·• _; : ... • : • J • 

-
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' 

.. , . 
. ' . 

,''. :' ~. •.; .. ·:J: ' 

.! •. • : : ... •· 

- 3 -

. .The t~xt ~ tho Sooti.on is eub.;.cli ~~~· as tolli;nm; I : I 

and :ls to be towld in the tollowing J)Qcmepta i . · 1 . . . . ~ . . . . 

; l. Extant~ ReaEfbiliti of a Oarmallder 
· · tor at'tonces o tted oc hla troops .. · 

. . .. . ; "· . • .. . 
: ·foxt in Ik>o. llr/J.l2;: :p • . 1-~ ·. 

. . .. .. . .. ·: . ·., 

2.. other Doeos of Liability .. -
Text in Doc. II!/J.14, p. 37-42. 

· 3. ·i)uperior· Orders 

Text in Doc. III/112, p. 35-56. 

· · · · 4,. Lego.li~y undei,-·Municipal ~w 

. Text in Doc. III/114, p. 42-4-5 • 
. .. \ 

5• .Necessity 
• C 

fext "in Doc. IlI/114, :p. 46--48. 
•i ' • I : ;. . •. 

5.· ·Reptienls 

Text in Doc. III/114, . p. 4-8-50-

7. ·l'he · Defence of Mistake of Law . 

Text in !be. III/114-, p. ·~50-52. 
. . . 

8. The =petenco ·or·Mistake of Pact • I 

.. ... 

: ... :: . ·,, .. , 
I • I I • • 

· · Text in Doc. III/114, p. 52-53. 

~- Solt-Defence 

Text in Th>c; III/l.14, p. 5J-51t:.-:.~· • . 
. . . 

• • • '.. • • .1 

Note: It has been decided to insert Part I ot the text 
' · · · - in Dx. III/115 in the appropriate parts ot this 

·· section. 

B. Rights of the Accused o.t_the time of Tri.al 

Text in Th>c. I~I/l~?:t..~--_£;7-84 • 

. . .,. :_ .. ,.· 
P. Conclusions to Chapter III 

(Being dratted) 

PAR!' II 

. . ·. 
' . 

I~Hl/d'IO.?f ON HUM:..N RIGHTS /uUSI?G OUT OF 
THE RErrroNSHIP m:rwEEN THE STATE J.ND 

PERSONS UNiim ITS JURISDia.l'ION 

INl'RODtJCl'ION 

(Bei~ draft ed) 

f 



The rwnain4fll".ot the text wUl be considered at tho ~ft-llleetiq ot 
the Legal statt with Slr B:>bort Oraig:1.o, -~h-w1Jl;/:~-·plaoe before 
the meetina ot ~ttee III on 17.-·li>~~r, .-l94-7. -~·--~ ,text 1a being 
duplioa~f'9r. 'diroldat~pn to membel'JI·~~- ' ·· 1 ...:,;. 

. . ·!~ .. !.,.,~.- .. . ·- · " . .._ ,, t .... . 

The 41n.a!on to be cons~dered 1:8 l):r,c>poaed as tollon 1 
, • . u • •. ' .. .. • • • • 

A~ JurUdiotion: over" 'violationa at~ Rights ot 
Geiman 01.tizona and_ st~,~~J!t.,.fenona. oanmitted 
within the Te~tory ot_ Yie-... <ieiman Reich. 

·· i. The Internat~~-~tary Tribunal tor the 
trial at German )(ajor War __ Oriminala. 

(a) The Internatibhill. ·-aia~ter of tho Trib\Wll 
. . 

(b) The Jurisdiction ot the Tr.l:b~ 

(o) Tho La.w appliod by the ~bunal , 
I 

(d) Violation,(ot Human Rl~ts ot ~ ~UDS 
and Stateless Persona· ·reterred to in . · 
Oount 1 of the Indictmonb 

(e) -Viola'tions ot H1.1nan .Rl.ghta ot Ge11Qq OU.Uw 
and Stateless Peraoft!I reh.rroe! to in 
O>unt 4 ot the Indiotuieut 

(t) S\mnary ·and D:>nolusions 

2. ll.ud.oipal Courts dealing with Violations ot 
Human .Rls}its of Ge.men Citizens and Stateless 
Persons. · · 

The--aub-diviiion ··1n thia ~ion ,sUl. be 
•~a~ to ~t ~r 1. 
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