
5. As to the victims who belonged to the fighting units, 
in their oaae it appears that we ere confronted with "war crimes• 
ot the normal type. 

This derives from tho legal status of the fighting men 
in question, which gives them the right to be treated in accord­
ance with Art. l of the Hague Regulations. 

In this respect I am able to make the following 
authoritative stateioont: 

1) From the occupation of Yugoslavia in April 194.J., 
until the Spring of 1943, Yugoslav gueITillas in Yugoslavia 
and in Iatria and the J\ll.ian March were organised, into 
regular Partisan Units known as ''POJ" (P.ARTIZANSKI OmEDI 
JUGOSLAVIJE), which el}tirely complied with the provisions of 
Art. 1, Hague Regulations. 

2) Prom the hUtumn of 19~ the Yugoslav General 
Headquarters was able to gradually build up a regular az,qy 
and fl)rm mili tnry uni ta of the some type as in other Allied 
arme4 forces. These forces also entirely c0111plied with 
the .provisions of .nrt. II Hague Regulations. 

3) Early in 1943 two separate nrn\Y Corps were fo~d 
in Iatria. and the Julian Aiarohs the XI Corps, which operated 
1n Iatria, and the IX Corps which operated in the Julian March. 
These forces were mainly coinposed of Yugoslavs by birth and 
race of Italian citizenship with whom pure Italians fought 
together against the Pascist Ito.l.ian armed forces and the German 
Wehrmaoht. 

4) . As soon as these two Corps were formed, British 
and .,uneriean liaison officers were officio.l.ly attached to 
them by the combined Anglo-American forces opero.ting in Italy • 

.tL list is attached containing names and particulars 
of a number of such liaison officers. 

5) The railitary operations of the two Corps were 
in IIl8J\Y instances conducted as an integral part of the Anglo­
Junerican operational tasks, and they were regular~v nombined 
with them. 

6. The above facts show clearly that members of these 
units were recognised as .Allied forces, and that they are 
consequently entitled to be treated as Allies in respect of 
tha crimes oOIIIDi. tted against them o.nd their relatives on 
account of their struggle in the ranks of the Allied forces, 
quite irrespective of their citizenship. 

Sul:mitted by the Yugoslav Representative on the 
United Nations War Criraes Cor.unission on the 25th September, 1946. 

ANNEX 

LIST OF A NUMBER OF ..u.LIED LL'..ISON OFFICERS 

..;.TT..~HED TO THE YUGOSL. .. V IX. and XI • CORPS IN 

THE JULL~ Mi~CH AND ISTRli. FROd 1943 - 1945 

In 1943, two additiono.l. units of the Yugoslav f.rm:, of Liberation 
were formed in the Italian provinc s known e.s Julian :darch and 
Istria. 
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One was the IX. Corps which operated in the Julia n iarch, that 
is to sey in the area north of the Istrian p ninsula, and the 
second was the XI. Corps which opera ted in !stria. itself. The 
ronks of these two Yugoslav units were filled by Yugoslavs from 
these two provinces who were ·: technicnlly Italian citizens. 

Very soon o.:fter their formation the .;"Jlied Cor:mander in the 
Mo.diterranean despatched special liaison officers with the two 
corps and thereby indicated that these two corps were recognised 
as illiedMilita.ry units. Ever since the first contact was 
established this liaison was maintained cons tontly until the 
end of the military operations in the Julian Mnroh nnd !stria. 

Here are the nones and particulnrs concerning a nw:iber of such 
iJ.lied liaison officers: 

1. Neville Di.REWSKI, Ma.jor. Head of the British Military 
Mission to the IX. Corps. ,'..rrived J"ugust 1943 and left February 
1944. 

2. David 11 .. VIES, Captain. He ad of the J,..nglo-l.merican 
!I ilita.ry l\iission with the IX. Corps. .:..rrived October 1943 and 
left 19th July, 1944 • 

.3. Peter i,LEXiJIDER, Lieut. -Colonel. Head of special 
mission known o.s 11Clouder" with the IX. Corps. ;..rrived 21st 
January, 1944 and left 4th March 1944. 

4. i-..lfgar C.n.HUSo.C, Squadron-Leader, R. 1 •• F. ;.ssis tant 
to the head of the British Special Mission with the IX. Corps 
known as "Clouder". iLl'rived 21st January, 1944 and left 28th 
· io.y, 1945. Before that, frot1 3rd Decer.tber, 1943, was attached 
to the Yugoslav general heo.dqunrters in Bosnia. id'ter his 
mission with the IX. corps wns coupleted on 28th Mey, 1945, 
went to Corinthia as liaison officer with the there operating 
Yugoslav units. 

5. Nigel w •• TSON, 1tajor. Head of the British Intelligence 
Service with the IX. Corps. .-.rrived May 1944. On 5th 
Dece mber, 1944, went to the Yugoslav general heo.dquarters from where 
he returnE; d to his ba.se in Italy on 7th Decei-:iber 1944. 

6. P. WOOD, ajor 0 Hend of the British Military Mi ssion 
with the IX. Corps from 9th June 1944, until Septeaber .1944. 

7. P. N. i-d . MOORE, Lieutennnt Colonel. Member of the 
British Military Mission at the Yugoslav gener a l headquarters from 
October 1943. On 25th Mey 1944, v.ent on o. tour of inspection 
of the iLnglo~uaerican missions in Slovenia. ond the Julian 
March, deputising f or Brigadier MacLean. On 29th June 1944, 
arriv d at the headquarters of t he IX. Corps. On 15th July, 
1944, r e turn to t he Yugoslav headquart rs. From 16th October, 
1944, a.p -?ointed he o.d of all the Britis h mis s ions in Slovenia 
nnd the Julian Mt.rch. 

8 0 George ~IG, Captain. Head o th British Intelligence 
Service with the IX. Corps f ror.1 26th l~ugust 1944 - 2nd i .. pril, 
1945 • In Nove,.1ber 1944, ,as acting head of the British Mission 
with the IX. Corps inate oo. of Ma jor Watson. 

9. Joseph SLn.'ITERY, Capta in. Li aison officer with the 
IX. Corps f rom 31st .• ugus t 1944 to 31st ;uoch 1945. 

10. Hugh GIBB, Captain. . .ssistnnt to th head of the Nlglo-
,Jnerican i ssion with the IX. Corps from 31st ri.ugust 1944 to 16th 
February 1945 . 
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ll. Owen ~ Major, Head of the British Intelligence 
,Service a.t----uie X\UPalav gene.ral heodquo.rters. Wus attached 
to the 11th Corps from 12th October 1944 to 18th February, 
194-5. 

" , 

12. Peter HtJUUSON, Captain. Merabor of the British Mission with 
with the 11th Corps frora 7th July, 1944. On the 9th November, 
1944, we.a attached to units operQting on the western shores of 
Istrio.. On 22nd February 194-5, went to the Yugoslav general 
headquarters from where he returned to his base in Italy on 25th 
February, 194-5. 

lJ. LYLE~, Major, Head of the British Intelligence 
Service o ~IX. Corps from 8th March 194-5 to 2nd M~ 194-5. 

14,. Dereck VINSON, Wing-COll1llander, R. ;... F. Head of the 
British Mission w1 th the IX. Corps from 24,th .b.pril 1945 to 
2nd M°'1, 194-5. On this date the British Mission was closed -
down as a result of the liberation of Trieste. 



RF.8TRICTED llI/58 
26th 8epteni>er, 19"6. 

UNITED HATIONS WAR CRIMF.S 00:HdI.sSION 
COMMI'rl'EE llI 

re: LAW REPCETING 

Noto on the Report on the French Wegner Case 
and on the Glossary of French Law 

By the Secretary to Conm:lttee III 

The French representative on the United Nations War Crimea 
Conmission, Professor Gros, hae kindly informed the Secretariat 
of a oonmunioation from le Directeur du Service de Reoherche des 
Crimes de Guerre in the French Kinietry ot Justice, oontalnlng 
some nd.nor observations on the Draft Glossary, Document III/53. 
Frbm the conrnunication it appears, however, that the Prenoh 
authorities would prefer to have the Glossary drafted on different 
lines, in order to provide a oonplete survey of the organisation 
of Military Jurisdiction and of the prosecution of war criminals 
in France. This v10rk would, as is stated in the letter, necess­
arily take some time to complete. 

Thia Secretary is of the opinion that it would not be proper 
to insert into the first volume of the publication a Glossary on 
French Law which would not ful]Jr meet the requirements of the 
Prenoh authorities, However reluctantly, he feels therefore 
oonpelled to suggest that the report on the Wagner trial and the 
corresponding Glossary on French Law should not be inserted in the 
first volwm, whioh is already being printed, and should be held 
over for the second volume. 

Thia decision, if approved by Conmittee III, will make it 
possible for the French authorities to re-draft the Glossary and 
to givo it the shape they want it to have, and simultaneously to 
re-draft the report on the Wagner oase as well. The files 
regarding the Wagner trial which this Secretariat has received, 
consist of tho indiotmant on the one hand and of the judgment on 
the other. No infonnation about what happened between can be 
gathered from these files, nor can the evidence and the attitude 
of the defence be described on the basis of these files. The 
Secretariat will therefore try to get additional information 
about the proceedings in order to give as complete a picture of th~ 
Wagnor trial (and of other French trials to be inserted in the 
series) as it attempts to give of the Br't'sh and American ones • 

.Agreemnt by Committee III is therefore sought:. 

(a) for postponing the publication of tho Wagner trial 
and of the French Glossary to the second volume, 

(b) for inserting in the first volwro the report on the 
poison gas oase of Tesch and others (Trial and Law Ropon 
Series No. 24), which has already been approved by 
Comnittee III in principle. Soma observations on this 
report havo been received from the United Kingdom Judge 
Advocate General's Office, and will be givon effect to 
in the final text of the report on this · case. 
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3rd October, 194,6. 

UNITED NATIONS WAR Cllli!ES Cc»1MISSION -- ---- ··--··--------
COMMIT'l1F.E IlI 

ITALIAN CRIMES AGAINST HUMANITY 
·--- --- --- ·-· ...... -------

WITH. REGARD TO CRil:.ES PERP.E'l'RATED AGAINST YUGOSLAVS 
OF ITALIAN CITIZEllSHIP IN '.l.'lIE JULIAN :MARCH 

Presented i~ tho ~eting of Oomnittee III 
on 2nd October, 1946, 

By Dr. R. Zivkovio, 

In ad.di tion to the fact s preseuted in the previous memoramum 
(Doo. III/57), and in order to have a botte1· understanding of the 
crimes oonm.1.tted by the Italians run, from 191.J onwards by them 
and the Germans in the Julian March, it is necessary to set forth 
as briefly as possible uhat took plt,.ce in this region in the period 
between the Two World Viars. Th.is will show that the size 8..l"'¥1 grave 
nature of the cri."00B perpetrated 5.n the Julian March both before and 
during ,tho war were no results of accidental outbreak of tcr.iperament 
of this or that man or unit, but "chc contimw.tion of a systeri111tioally 
prepared and prenoditated perseoution" r.thopoi:iilation for twenty 
years. We have to deal 71:l. th v. criminal system planned long before 
the wax, a system which, .;.s x· gardn tho Yugoslav conm.mity, was 
inherent in F'asci em. 

The~ affi th~_!y~ti,2!! 

The name Julian hlarch or Venozie. Giulio. was given by the Italians 
to those parts of the Auatro-Hungo.rio.n ~· re whioh, ai'tor tho World 
War I were allotted to Italy by the peaoo treaty againat the wishes 
of the inhD.bitnnta. This now province included the former Oounty ot 
Gorizia, Trieste, pc1.rta of Carniola and the !hole of Istr:l.a with 
Fiume. At the time of the anneJC.'.).tion the population of the Julian 
Ma.rah wo.s approximately 900,000, two-thirds of vthioh wore Yugoslavs. 
The rest were Italians living in Trlcate town ;...n,d e. few ailllll l)laoes 
on !stria's western coost. The Yugoslr.vs (Slovenes and Croats) have been 
living in .these p'.lrts for some thirtocm centuries, 

Having ocoupiod the Juliun 1i::i.rch in 1918, and l ater o.nnoxed it on 
the basis -of tho Trea ty of Rapo.llo of November 12, 1920, Ito.ly solemnly 
deolu.rod through her UJ. f icin.l reproscnta.tivoe (King Victor :&lllilDlel III, 
Cowit Sfor2.a, Titoni, Giolitti and others) that the Slovenes ~,d Cron.ts 
of' the Julian Mo.rob would enjoy all legal rights, liberty and dcmoora.oy, 
and that every ideo. of dom.tionnliao.tion rro.a foreign to her. Italy had 
therefore recogrd <Jou oven in thn t ''/03 the Yugosla.v character of the 
Julian ?.fa.rah. 

lJ.oazrnhile, 'ch1.: hist orico.l f o.cts '.l.ro ~ to diff r nt. ot onJ,y did 
those solemn Ito.J.ic.n deolnro.tions roi · n o. deD.d lc·;;ter, but even pre­
fascist It l.y oounittod tho unp.'.U'O.llolcd cr:uno of "'orcib)3 Itc.lioniziilg 
t he Y~osla.v popilo.tion in tho JuliM · rch, using every possible moans 
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for thia p.u-pose, po.ying no hoed to tho mass resistance of the people, 
to its l\ago&l.av oharaotor, national feeling a.?¥1 cultural achievements. 

Light ms been thrown upon these historical facts by the dooumonta 
found after tho liboro.tion of the Julian Ma.rah in the ot'fiooa of former 
Italian institutions. 

A soriea of theso doowoonts is enclosed herewith (Dooume~ts 
conoerning tho denationalization of Yugoslavs in the Julian March, 
Belgrade, 1946, edition of the Yugoslav Institute of International 
Studios) which irretuto.bly prove the following:-

1. That Italy, o.vlB.re of the tact that tho greP.t majority of the 
population of the Julinn 1-i..,,rch oonsisted of Slovenes and Cron.ts, 
endeavoured by all means to ohnnge its ethnioal struoture. She used 
evory possible means to carry out those crim:i.Ml plans, from the 
perseoution of the politioo.lly and Mtiono.lly most conscious elemonts 
down to the forcible d.1.spl.aooment of the iugoslo.v population, the 
economic ruin of the popu]Ation run, f'innlly, p}zysioal extennination. 

2. That Italy la\lll.Ohod this polioy i.Jm10dia.tely after the Julian 
.March was allotted to her , that is to ao.y ovon before tho advent 
of the fa.sc:tst regime, which only contimod tho wrk nlroac\Y begun. 

J. That this oriminoJ. polioy, which during the second World Wnr 
asaumed the ahD.raoter of mass oxterm:Lnation, wet v,i.th o. united rem :3·t:r~."! 

on the part of tho oonsoious and po.triotic peoplo of the Julian Ma.rah, 
who f'ino.Uy rose in arms ago.inst their fa.sci.st oppressor. 

In other words, these doCllDI1Cnta give ovidenoo of the fa.ct that the 
Yugosl...'\VB in tho Julian Ma.rah woro subjected to o. syntcuatio persecution 
on ra.oial and/or politicol. growlds. 

li'or the p.u-posos of roferonco attention is dro.wn to the :following 
mmbers of the Docwoonts or extracts contained in the appcmix. 

No.1 proves that the polioy of o.soimilo.ting tho Slav minority by 
forcible dena.tio:nalizo.tion wna directed from Rome, i.o. from tho Ito.lian 
Ministry of tho Interior. 

Documents Nos. 3 to 11 inclusive demonatro.te that the muoorous 
Yugoslav schools in Venezia GiulA v,ore closed aa oo.rly o.s the f'iret years 
of fascist regime, while Slav teachers wore dismissed. 

Documents Noa.12 to 18 inclusive illustrnto tho peraecutiona 
suffered by the Yugosl.Llv prioato in the Julian Jiarch. 

The a.nnihilntion of the Yugosln.v Pre2a in Italy (newspapers, books, 
printing offiooe) is o.ppa.ront in Dooumcnts Noa. 20, 22 and 26. 

Dooumont No.28 ie olea.r evidonoo that with one stroko of' the pon 
the Minister of the Intorior in 1927 suppressed all cultural naaociationa. 

It is obvious that mili to.ry ciroloo followed the same polioy. They 
conoci vcd o. plrul ·which ;rould contribute to dono. tiono.lizing the region. 

In pirswmoo of this polioy of r e.cial. persecution Ita.ly resortod to 
o.ots whioh no oivilisod or uncivilised country in tho "Horld had ever 
oonml.tted; through legialativc acts Ito.l.y forcibly changod or Ita.l.iAn:ised 
tho names and surnnmoa of the entire Yugoslav pop.tla.tion of the Julio.n 
Mnrah. Tho dooumonts quotE::d in Section 8 in tho sorios which is onolosed 
roprescmt only o. mna.J.l po.rt of tho OJ1tplo documonto.ry mo.torial discovered 
8lld o.ro cuotod as o.n illustr n.tion of Italian methods. Dooumcnt No.SO 
rovoals that tho ohcwviniem of tho Itolio.n f o.ro.tics ,·m.s such tho.t they 
ordered tho oxooutivo to romow all Slo.v names o.nd surnnmos ovon from 

) 
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the gro.vosto:nos in comoterios run to roplaoo them v.Lth Ital.ion ones. Th:ls 
would indood sound strange to the ears of tho deoonsed, espoa:La.1]3 to thoso 
who had boon dco.d for ages run ho.d ncvor in their lives experienced 
Ital.inn rule over their native lnnd. 

Documents Nos.52, 57 am. 58 serve ns evidence of the Italian plan 
for depriving, through an elaborate eyetem of administrative m.ohinations, 
the o.na:Lent Slav pop.ilation of their l.o.m. nm. property and to replaoe 
the rightful owners by Ito.lian settlers to be brought frail the interior 
of ItoJ.y. · 

This spea:Lni task was allotted to Dr. Ito.lo Sauro, ,mo · .n.n an 
:unporto.nt fnotor in the Fnoa:Lst Party, we the"Duoe's Cowisellor tor Slav 
problems" ( A disposizione dol Duoe per gli SlAvi). Hia oorrespondenoe 
reveo.ls o.11 the unbolievnble meo.sures which the Fnao:l.ats had in store for 
the Slovenes and Croo.ts of tho Julian MD.rah long before the outbreak of 
World War II. Same of tl'W dooumonts to this effect a.re a:vnilo.ble in 
another series under the title "Ita.l:tan Crimes in l'ugoslo.via", p.tbliahed 
by the YugoalAv Intonintion Office, London, 19z.5, which io o.lso 
enclosed. {see pp.19-27 and Fig.2-10) • 

.As a oonsequence of this offiaial attitude of tho ItaliD.n Governmont 
tmvards the entire SL:l.v pop.ua.tion of the Julio.n March, at loo.st twenty 
por oent of tho SlAv inhahi tn.nts of the Julian March, i. o. more than 
100,000 people, wero forced during the two decndes of ItD.lio.n rule over 
the Julin.n Ma.rah to em:l.gra.to to YugoslaviA or overseo.s. A good JJnJlY 
SlAvs hnd to emigrate in order to es capo with their li ws. · 

Those who remained hod to Wld.ergo ordeo.ls one after the other. Such 
was the oase eepea:l.ally during the Italian oampoJ.gn in Abyssin.1.A during 
which practioa.l]Jr every o..ble-bodiod YugoslAv vro.s thrown into tho Af'r:Loe.n 
oompoign to perish in tho fight for the glory of Museolini.'e »npire. 

Persecutions ~-1941-1945 

]:\)ligy 

Thia is the background of the devolopnents which took place after 
tho invn.sion of l'\lgoslavio. in April 1941, aomo ca.sen of which have boen 
aubmitted to the United No.tions Vln.r Crimes Camdasion in tho oha.rges now 
under examination by Carmi ttee III. 

The n.vowed ro.m p.irsued by Paaoist Itn.]Jr in invading Yugoslavia wns 
to a.nnex a very large portion of Yugoslav territory nnd this a.ctUD.lly 
did talce place. The l\11JlC3Xt\tion wns to be carried out with the ultima.te 
o.im of def'inite]Jr Italianisi:ng territories inhnbited by Yugoslavs both 
in tho Julian March o.nd in Yugoalo.v.i.a proper. To this end, after the 
invasion of YugoslAvio. in April, 1941, tho Itnli..'Ul GovenJ11Cnt instructed 
their officio.ls and otfioers to undorto.loo n.ppropri.f).te ioorurures within 
the frnmo of such o. policy. 

Pra.otioalzy sporud.ng this resulted in an ever increasing persecution 
of tho !\lgoslAvs in tho Juli~ Ma.rah on account of their 110.lion" raoe, 
n.nd in the introduction of eystematio terrorism in Yugoslo.v:ln.. Yugoslavs 
from both sides wore thus, in the eyos of tho Ito.l.io.ns, doamod either to 
be "assimilated" and 11colr(crted" into Itnlia.ns, or to perish o.a an obstacle 
in the wey of Fasa:Lst-•Itnlion imporio.limn. To the fo.so:l.ats there were :no 
"loyn.J.11 or "innocent" Yugoslnvs. Thoy nero a.J.l guilty of not being Itnliane. 

As is undorsto.ndD.ble, tho suprozoo instructions for tho CD.rij'ing out 
of such rao:l.o.l o.nd political persocutions roJll0 from liiuasolini h:iJllsol.t • 
At o. time vlhon tho YugoalAv po.rtieo.n uni ts in the Jul.ion 1/iarch wore 



oporo.ting onl,y on o. annll aoole o.nd vmon these units wore f'onoed in self• 
~f'enec, a.gninst liusoiet torror, in July 1942, }mssolini took o.dvo.ntage of 
their o.otivit ies to put the noight of' his porsono.l. authority in order to 
hAvo them subdued to hie imporlalimn. 

On July J1, 1942, he oome to Gorizia., tho chief' tovm of o. purely 
Yugoslav nrea., and dolivored o. spoooh in which ho openly displayod his 
policy. 

Addressing the Y'ltgoslo.va in tho Juliv.n 1,fAroh ho first so.id:• 

"It ~.a :i.mposaiblo to return to your tcmn without feeling pro:fown 
. OllX)tion. Tho blood of' JIW\Y generntions has boon upilt on the banka 
of tho Isonzo nnd in the vnlleyo 9f tll,o Corso in order to unite this 
town vr.i. th tho mother country for o.11 t:l.roos. This soil is sacred to 
I ta.ly o.nd ,·rlll remain such throughout the ocnturioa. 11 · 

Referring ~tor that to the resistnnoe of the popila.tion to his 
porsooutions, he uttcrod the f'ollOln.ng significant words:-

"I hn.ve given tho ordor to change the mothod, and you will have 
noted thAt for aomo weoka the methods hnve been radioo.JJ.y ahMged. 

'l'he populAtion should remember that the RODl.'.Ul !Aw is inflexl.ble, 
I ordered the o.pplioo.tion of thin law. Those vtho ref'Use to ~ down 
their anns run give up their nVld drenms should kmw that they will 
bo completely annihilo.ted a.nd tlw.t their. property will literal.zy' be 
ro.zod to tho ground. 

This w::i.a nlvro.ys tho 1£.w of Rama, be it in tho period of tho 
Rep.iblio or during the period of' the Empire. 

Aloo Cnesar whose most generous boo.rt passed into history 
o.s the "hco.rt of Cnesar" knew how to be inflexible, and after one 
b~burio tribe had tried to nttnok the Romo.no. three times, he gave 
the order to o.n;rl.hilo.te all the mo.lee o_f that pop.ilation. 

I think o.nd I om sure that those words of mLne will reaoh the 
~a.rs of those ,mo hrul the illusion of creo.ti.ng here a. ld.nd of' 
second front~ 

The second front will not be made here nor probably in tl.I\Y 
other part of tho world. 

Tho A.xis and 'l'ri-pnrtite ho.ve moons, men nnd thQ will to 
achicvo viotory, 11 

T'aeso words, though ho.rdly conoe:lling tho grim reality, nevertheless 
noed to be tr.:.~wlnted into their true metming, 

"The change of method" ordered by 111ssolini a.nd "the o.pplioa.tion o:f 
the inflexible RonlDJl Ln.w" meD.llt lito:rolly wh.'1.t :Mussolini himself' mentioned 
on the SOlne occasion as tho "nnnihilAtion"of' Yugoala.vs and the"literoJ. 

-

razing to 1;he ground" of their homes. His cxo.mplo of Oo.eso.r being "inflexible" 
and giving th1:1 order to 11anniilila.te all the nnlos" of n "bo.rba.rio tribe", 
mco.ns cxnotly '1h:lt wo.a done to tne Yugoslavs in the Julian March by 
Mussolini nm his JPo.soiats. Tho Yugoslavs were aotuAlly treated 0.8 if' they 
were "o. bo.rbario tribe", run their "MD.lo" inhabitants were persecuted 0.8 

if thoy ·,rore vr.i.ld beasts nnd not human beings. 

Mussolini's speech provides in itself tho. best evidence that o.11 
the offences ruxl or:i.Joon pcrpetro.ted o.go.inst the Yugoslo.vs in the Jul.inn 
}&lroh woro comnitted prinnr.l.ly on rocial e.trl politico.l groundD, o.nd the.t 
t hey Hero co.rried out oyotema. ti cc.Uy o.go.inst tho YugoalAv oorCJTJ\llli ty o..s o. 
whole. 

·. 

• 
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It also cloo.rly indiCD.tea that tho crimes perpot:mtod during 
tho rmr wore lilerely n m .re o.cute fonn of tho sarao persecution for 
ro.oial and poll tioo.l reo.oons to whiah Yugoslnva f'rom tho Julian 
Mnrah had been subjected botwcon the two wo.rs. · 

Finally, it prows beyond doubt, thnt o.ll thoso crimes were tho 
direct result of n highly olo.boro.te Goverrmont eahome o.iming o.t 
uprooting n whole wtiono.l comm.mity by ulw.tever mellJlS possible in 
the vo.ri.ous ate.gos of its long-term a.ooomplishment, f'roL1 tho forcible 
dono.tionnlization of no.mes to the killing of inho.bito.nts. 

Here o.ro sano ndditiono.J. instances, a.po.rt from those oJ.reaey 
presented to tho UNWCO (Conmi.ttee III). 

Jhe Cr~=! 

The l:'a.sciat Govornment being conscious thnt ,·dth auah troo.tment 
they would not expect loyalty on tho po.rt of the Yugosla.w, mobilised 
the mo.x:i.nilr.t in the Julio.n lhrch nnd sent them dt)ep into tho interior 
of Italy o.s soon a.a tho aggression o.goinst Yugosla.vin. \18.S l.A\mohod. 
The Yugosla.w, on the other llD-nd, uore ,1011 nmire thAt their liberation 
could only be brought a.bout by o.n Allied victory. Such wn.s their 
doten.dnntion thnt not oven tho sudden collnpso of the old Yugoal.o.v:Lo. 
could mo.kc them yield to tho li'o.scist rule. Therefore they wore OJOOng 
the first to orgo.nise o.nd contribute to tho 'Il<J'ir force of o.med resistruwe 
in the oot:rJOn struggle a.go.inst the Fhaciat aggressors. Their pnrtioipa.tion 
was oompa.ro.tivoly eno:noous. Doto.ils of thoir o.ctivities n.re nvaila.blo in 
tho book "The War Ef'fort of the People of tho Juli;.\Jl MD.rah and Union to 
Yugoslavia" p.iblishod by the Tugoslnv Ministry of No.tiore.J. Dofenoe, 
Belgrodc, 1945, which is enclosed. 

During the initial Italio.n aucocsaes in the war, there v,ae 
compo.ro.tive tre.nquility in the Julio.n ria.rch, but -when the :Ctnlian anned 
foroes in the Bo.lkrula found thcmsol ves in o.n ever increasing struggle 
vd th the reais-ang Yugoslo.v populo.tion in YugoalAvio. proper, the 
oonfliot began to ho.vo i ta roporouaaions in the Julian ~.fD.rah. 

Fo.aciat Ito.ly who, by forcibly changing tho nrunes o.nd BUl"l'lDm8S 

of a. whole rnoio.l ooranunity .-dthin her frontiers, gave the world an 
eXD.Lxplo of o.n unique crime, soon o.ftervro.rds undertook another, equally 
unprecedented o.nd crimi11D.l action ago.inst her SlD.v population. A now 
regulo.tion for c. system of recruitment, o.pplying only to the Yugoslav 
population, wns introduced by the Cor~dAnt of the XXIII Corpo d 1Armata. 
(at Trieste) on MD.rah .3, 1943. According to this regulation (No.01/1692.3) 
nll men born in 1924, 1925 and 1926 ,roro oo.llod up bvf oro thoy ,;ore 
norm:uly due (eligible). Thia regulation v,n.s carried out in an unusual 
IMnl'lOr knmm as tho "procettnziono n. domicilio", which consisted of tho 
follovdng : during the night, Slav boys whoLl the rocrui ting regulation 
o.ff'ccted, were suclden.ly m·.':'l.koned, presented with their calling-up papers 
n.na., on tho spot, proclo.in.ed soldiers on duty o.nd \7ere irili10diately 
to.ken av,ay in lorries to be driven deep into tho interior of Ito.ly ,mere 
they v1ere drafted into the "Bn.ttaglioni specio.li" uhich ,rore notunlzy 
forced labour units. 

This ncvr means of persecution re:--.chod its peak vdth tho oopitulo.tion 
of Ito.ly and ,. direct result thereof wn.s thAt o.11 the Julinn March took 
po.rt in n general rcsioto.nco rnovo1:1ont c.gn.inat the Italo-Fo.scist terrorism. 

At the SOJ10 ti.mo tho rrumber of wnr crimes increo.sed ropidly 
contirru:i.ng until tho end, i.e. Mny 1945, n.nd being perpetrated by those 
Itnlio.ns who reLcinod loynl t o Muaaolird o.nd who opcr:1ted pl.rtly in 
indoperulent units o.nd portly in connection with differ nt Gonno.n 
foI'ljVJ.tions brought to the south in order to retD.in tho newly fonned 
region "Opom tionszone Adrin.tioches Kuostcnlo.rrl. 11 
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In o.coor<l,".ncu vr.i. th methods previously usod in Slovon:f.o., Croo.tia, 
DnlJMtiA and MOntono&ro, i.e. on Yugoslo.v territory proper, Ito.lion 
troops o.nd Fo.aoiet Llili tia. now terror.I.sod "their" region, f'eoling in 
n.11 proba.bil i. ty, th..'\t it vm.s lost to them for ever. Aa in Yugoslo.vin 
earlier, so these troops burned down villages, ld.lled innocent persons 
without a. trio.l, oorr.l.od out frequert 11rostrellamenti 11 c.nd sent peoplo 
to oonoontration ocunpe o.nd forood J.o.bour, no longer in Italy, but in 
Ge~ who:n, they wore h..'U'rled over to tho Ge!1lllU\B to bo tra.nsportod 
to different notorious Genno.n oo.mps whence lllQey' nover returned. 

It is ·north 1.iontioning thnt nftor Bo.doglio 's capitulation, the 
so-oo.llod Fnsoiet Republic of Italy no longer represented tho loa~l 
01.,t~i.-,.ty · ::·: t1. ~J. • ·i.ot b ,) ·.rccburli aad 1.-.iJ hn.v~.nct-Jwl:..: . · 1 g, .. l i:. tntus in 
Interna.tioml w.v. This should be token into o.ocoWlt when considering 
r.10o.sures to.ken by this illegal e.uthori ty against the people of tho 
Julian MD.rah regn.rdless of the fact tho.t tho civilian popu].o.tion ~ 
or mtJ3 not ho.vo been r,lOtlbers of' the National Liberation Arr,r,. There 
we.a no lego.l basis for o.cy suah .;1en.sures, the Neo-Fasoiets being rebels 
to tho Ita.linn Govornroont in ROIOO, and poese~sing therefore only o. 
do fo.cto and not o. lo.wfn) r ,tthority in Northern Ito.ly• 

• 

• 
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Ill/60. 
3rd October, 1946. 

UNITED NATIONS VIAR CRIMES CCMMISSICIJ, 

Suggestions regarding the publication of 

. enactrrents dealing with war or:l.mes. 

By the Secretary to Oomn.1.ttee III. 

In Docwnent l1isc. No.49, a preliminary report has been given on the 
collection of international and municipal provisions regard.ing war crimes. 

It is the purpose of this paper to subndt to Comnittee III for 
consideration, ana eventually for making appropriate proposals to the 
Oonmission, the suggestion to publish a vol't.DOO containing the texts of 
international, conventional, municipal and occupational provisions 
dealing with war cr:uoos. The v lwne would be a necessary and useful 
corollary to the Law Reports publ ished by tho Comn:lseion. It would be 
a mine of information for the international and for the criminal lawyer, 
and for the studen-t of international affairs in goneral. 

II. It is proponed that the publication should be in the English 
language, and that a French edition should be envisaged for a later date, 
in the swne wa:y a s it has boon decided, on principle, that the Law 
Reports should u.lso be eventually prod';JCed in French. 

III. The publication should generally be restricted to a reproduction, in 
English, of tho actual texts of the enactments and, whoro necessary, ·or 
the t ext of other prtVisions of munic i pal law which are referred to in 
the special enactments dealing with war crimes. In cases whore, as in 
t~e United States of America, tho actual executive ordern can only be 
understood in connection with their conuoon law baok,ground., a short 
reference to the latter will probably be unavoidable. 

"IV. It is not 3uggested that tho publication should takD plnce in the 
very near future, but it appears to be necessary to comrronoe the prepara­
tory work without delay. 

It will be seen from Doc.Misc.49, tha.t the collection at present 
availaulc to the COnD".iission is far from comploto. In odd:I. tion to the 
conventions and enactioonts errumeratcd in Doc.M:l.sc.49, thero exist to-da_y 
similar enactronts in other countries, both allied nnd :former enmey. 

I am irrlebtod to Conmander Mouton for the information that there aro 
in existence similar provisions in the Netherlands Enst Indies and to 
Monsieur Stavropoulos for too information that laws have also been 
enacted in Greece in addition to the law concerning ene~ collaborators, 
which is ioontioned in Misc.No.49, Part III, point a. There are in 
existence special provisions regarding vtar criminals in the Soviet Union, 
in Yugoslavia, in Bulgaria, in Hungary, in Finlo.nd o.nd probably also 
in other countries. · 

Enacbrent3 by the German authorities in the different zones and 
Utnder of Germany fe.11 also within the scope of the proposed pub1·· ~ation. 

V. If the su&1ostion :iz o.cccpted, on principle, by Coovnittee III, and 
eventually by tho Corrmission, it Vl:i.11 be the tnsk of the Legal Socretoriat 
to try to get the m.a.terial not yet nvailo.blc, both from Member Governments 
and from other soui·ccs, 



. 
} 

.. . 
Rtttt ,MWI IM ma, 91CCP3'1: 

, 

-
Ob 

' . 

-
, . 

!rbe lel\ll&tiona Oowming the Trial ot War Or!adnala in tbt 1 

~ bater ot Y&r, at 21at· January, 1946, an4 · 
I• 

· A Direot&w ftP.l'Clina the Trial ot War (}rimla Caaea :ln the 
1 &aro,ean bater, 4ate4 26th 3'Ule 191t.6. · 

, . ' 





I. 

IJl/60. 
3rd October, 1946. 

UNITED NATIONS VIAR CRIMES C~SSICN, 

Suggestions regarding the publication of 

enactments dealing with war oriJms. 

By the Secret¥)'; to CoDln.1.tteo III. 

In Document Misc. No.49, a preliminary report has beon given on the 
collection of international and municipal provisions regarding war crimes. 

It is the purpose af this paper to submit to Conmittee III for 
consideration, ana eventually for making appropriate proposals to the 
Comnission, the suggestion to publish a volume oontaining the texts of 
international, conventional, munioipal and occupational provisions 
dealing with war cr:iJooa. The v lume would be a neoessary and useful 
corollary to the Law Reports publ ished by the COJilllission. It would be 
a mine of informa.tion for the international and for the criminal lawyor, 
and for the student of international affairs in goneral. 

II. It is proposed that the publication should be in the English 
language, and that a French edition should be envisaged for a later date, 
in the same way a s it has been decided, on principle, that the Law 
Reports should ·•lso be eventually prodooed in French. 

III. The publication should generally be restricted to a reproduction, in 
inglish, of the actual texts of the enactments and, whoro necessary, ·or 
the text of other prtVisions of munic i pal law which are referred to in 
tho special enactments dealing with war crimes. In cases whore, as in 
the United States of America, tho actual executive ordern can only be 
understood in connection nith thoir common law bacl:~ound, a short 
reference to the latter will probably be unavoidable. 

r:v. It is not 3uggested that the publication should tal<D place in the 

v. 

very near future, but it appears to be necessary to commence the prepara­
tory work without delay. 

It nill be seen from Doc.Miso.49, that the collection at present 
availal>lo , to the Co1mnission is far from complete. In addition to the 
conventions and enactroonts errumoratcd in Doc.W.sc.49, there exist to-da_y 
similar enactioonts in other countries, both allied and :former eneJ?\Y• 

I am iooebtod to Comnander Mouton for the information that there arc 
in existence similar provisions in the Netherlands East Indies and to 
Monsieur Stavropoulos for too information that laws have also been 
enacted in Greece in addition to the law concerning enerqy collaborators• 
which is roontioned in Misc.No.49, Part Ill, point a. There are in 
existence special provisions rcgording vtar criminals in the Soviet Union, 
in Yugoslavia, in Bulgoria, in Hungary, in Finland and probably also 
in other countries. 

Enactioonts by the Gorman authorities in the different zones and 
Lttnder of Germany ftll also within the scope of the proposed publication. 

If the sugJcstion iz accepted, on principle, by Ccmnitteo III, and 
eventually by the Corrrnission, it vfi.11 be tho to.sk of the Legal Secretoriat 
to try to get the mater ial not ye t nvailnblc, both from }.i}mbor Governments 
and from other s ow.·cos. 
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III/62. 
26th Ootober11946, 

UNITED NATIONS WAR CRIMES OOMMISSION. 

CCMMITTEE III. 

REPORT 
on the 

Bearing of the Nurer.iberg Judgment on tho Interpr.etntion ot the tenn 
"CriJooa against HllMni ty", 

the work of Conmittuo In connected with this type of cr:l.ma and its 
npplioat on in other oourta . (Control Counoil LawNo.10.) 
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. By E,son Schwolb 1 Legal Ot'ficer, 

Introductory. 
F.arlior discussion of the term ~cri.Jms agains:t hw.nni ty" by 

COJmd. ttee III. 
General attitude af t ho Tribunol t o tho Lnw of the aiarter. 
The Crilw ago.inst poooe ns the suprome wnr orinE. 
Rejection of the ohar(,os for oonsp~~Y to comn:it war c rilms 

and o r:lnes ago.inat hurnani ty. 
Killing of ''usoloss enters" ns o. crime ago.inst humanity. 
The pcrsooution of J ews ns n crime ngo.inst humanity. 
War Criroos o.nd ~:in3s against Humanity in "subjugated 

territoriesa. 
General statement by the Court on tho lo.w as to orimos 

against hurnan'i ty. 
'!he general state~ent o.no.lyzed. 
Application of tho general statement to the ·organisations 

deolarod criminal. · 
Application of tho general statement to the S.A. 
Germn.nisnti on ns a vror oriloo o.nd o. crl.Jw a.go.inst humanity. 
Pre-1939 acti~ties of tho Gestapo ~d .the S.D • ., concentra-

tion oo.nps, Persecution of tho Churches o.nd the Jews. 
Pro-1939 activi tios of the S.S. Germani.sation. 

Porsooution of the JGws. 
The individual. dofendo.nts: Goering. 
Ribbentrop. 
Kal tonbrunncr. 
Frick. 
Streicher. 
Funk. 
von Schirnch. 
Sc:yss-Inquart. 
von Nouro.th. 
Summary of the jucJfVJlent rospeotin1:, crilma aeains,t humanity. 
Comparison of the inte!l)rc t ation by the Tribunal with the 

"Genora.l Propositions" o.dopted by Comnittee III (Doc.C.201) 
The authority of the Nuror.-herg Ju-:lgment. 
The Nuremberg acoi$i n and the Control Council Lo.w No.lo. 
Tho different o.ppr oo.oh of a Crimi r" l Court on the o'1e hand 

nnd of tl10 United Nr.itions Wor C.drrt'~ ''nm.U?" foll en +.he 
other. 
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I, Introductory. 

In the meeting of Conm:l.ttee IJI held on 2nd October 1946, (Minutes 
No.21/46), Canmittee III charged this writer with preparing a pape;r 
analysing the Nuremberg judgment as far as it dealt with crimes against 
humanity, and to try to set out what bearing the judgment had on the · 
interpretati9n of the notion of "crimes against humanity" and conse­
quently, on the charges i nvolving crimes against humanity' w:l. th' which 
Camnittee III was dealing. 

• 

The present paper is based on the origin~ transcript of pages 16794-17077 af 
the transcript which was made available to this writer by the British Ver 
Crimea Executive. At the tim3 of writing, the part dealing with the 
sentoncoa on the individual defendants is not yet availablo. 

The ffllribers in this paper refer to the pages of the offiQial 
Nurenberg transcript. 

II. Earlier disouasio.n at the term "Crimes · 
against Hwnanltyir by caiin!ttee III. 

T: e t_:e neral ._questions connected with the notion of "crime against 
· huma.ni ty" were di'soussed by this wri tor in the paper III/33 of 22nd 
l!.arch 1946. Its ·conclusions were, with cert~in amendments, adopted by 
Corimit toe llI ·in its report Doc.c.201. · 

As will be seen, tho interpretation, by the Nuremberg Tribunal, of ·, 
the torin "crime against humanity ", does not :f"ully coincide with the 
interpretation contained in tho papers III/33 and c.201. It will be 
seon particularly that the International Military Tribunal has interpre­
ted the term in a narrov,er sense than in the cloc\Dents · quoted. It will 
also be S8Etn that the Intemo.tional Military Tribunal appears to have 
attributed 100re relevance to the Berlin Protocol of 6th October 1945 
than this writer did in his note on the Berlin Protocol contained in 
Doc.C.193. 

III.Gemral Attitude of the .Tribunnl. to tho Law of tho Charter. . ) . . 

The Tribunal. has said, (p.16799) that tho provisions of Art.6. of 
the Olo.rter of the International ltllito.ry 'n:-ibunal "are binding upon 
the Tribunal as the lo.w to be applied to the co.se". 

The Court declared: "The law of the Charter is decisive and binding 
. upon the Tribunal. 

The making of the Chnrter was the exorcise of the soveroign 
legislative power by tho countries to whioh the German Reich uncondi­
tionally surrendered; and the undoubted right of these countries to 
logi:slate .for the occupied territories has boen recognised by the 
civilised world. Tho Cho.rtor is not an arbitrary exercise of power on 
the part of the victorious nations, but in tho view of tho Tribunal, as 
will be shown, it is tho expression of interno.tional law existing o.t tho 
time of its creation; and to that oxtent is itself a contribution -to 
i 11t ~rna t1. onal law. " (p.16871.) 

On p.16925, tho Tribunal acys: "Tre Tribunnl is, of. course, bound 
b t :1(:, Charter in the dofinit j on ,Lich H gives both of "war crimes" 
anc ' · .imes o.ga.inst humanity". " 
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The Trilmnal conceived i te task to be tho interprotation and 
application of the law as laid down :in the Chnrter. It did not · consider 
itself to be called upon to make new law (judge-made. law) on the ono 
hand, or to exanxlne the legality or otherwise of its constituting Charter 
on tho bther, although it did oxprees tho opinion that tho law as laid 
down by the Charter was. in accordance with the oxieting international 
law and in conformity with the law of all nations, (o.g, on p.16880). 

IV, The criroo 0;&ainst peace a.a the eupreroo war crime. 

v. 

In dealing with Count 1 of the Indictment, ( Conmon Plan •or 
Conapiraoy),. nnd Count 2 (Aggressive War; Crimea agtJ. nst Pence), the 
Tribunal stated (p.16819~: "To initiate a war of aggression, therefore 
is not only an international crime; it is the supreme international arbll 
differing only from other war crimos in that it contains within itself' 
the aocU1111lated evi171'he whole. 

The first acts of aggression refurrod to in tho Indictment ore the 
seizure of Austria. and Czecho3lovakia; and the first wnr ·ar aggression 
charged in the Indictment is the war against Poland begun ~n 1st 
September 19 39. " 

The Tribunal further stated dth regard to aggression against 
Austria that: "too facts plainly provo that t}~ 100thoda employed to 
achieve the object were those of an aggressor" (p.16831). The Tribunal 
also accepted the proposition of the prosecution as to the aggressive 
character of the seizure of Czechoslovakia (pp.16832-16837). And it 
stated, on p.16847: "The Tribunal is fully satisfied by tho evidence thn.t 
tho wor initiated by Cornney against Poland on lst 'Septomber 1939 was 
most plainly an aggressive· war, which wns to develop in due courso into 
a war rthich embraced almost tho wholo world, and resulted in tho oomnission 
of countless orim:ls, both ago.inst the laws and customs of vrar, and ago.inst 
humnnity." 

In the statemnt of the lnw as to the comnon plan or conspiracy, the 
Tribunal saida "Oount Ono, howover, charges not only the conspiracy to 
oolllilit aggressive wn.r, but also to commit war cril'oos and crimes against 
humanity. But the Olartor does not dofino ns a separate cr:l.roo any 
conspiracy except too one to camd.t acts of aggressive war. Art.6. of 
the Chorter provides: 

11 Loaders, organisers, instigators and accomplices participa~ing 
in the fonrulntion or execution of a com~on plan or conspiracy 
to comni t any of tho foregoing cri100s arc responsible for all 
acts perfonwd by uey persons in oxecution of such plan. 11 

In the opinion of the Tribunal those v,ords do not add a oov, and 
separate crima to those already listed. Tho words oro designed to 
establish the responsibility of persons participating in a coJ!lllon plan. 
1be TribW10.l will therefore disregard, th,~.hn.r,g_E?_~ in Count One that the 
defendants _consp~~- _t_cu:,.~~ vror crimes and cr~~--?'ga inst hunnni.t;y 1 
and will consider only the cOJTITlOn plan to prepare, initiate and wage 
aggressive war. 11 (p. 16884). 

Tho Tribunal, thorcforo, dismissed the accusation as far as it 
c,!m,:-god the defendants vii th having conspired to comm.it war crimes 
and crinx!s ~ .inst humanity. 



VI. Killing of 'useless eators"as a 01·:Lme ~st humanity. 

In the part of the Judgment which deal.a w:l. th war orimas and crimes 
against humanity generally, the Tribunalt after having dealt with the 
war crime of ordering slo.ve labour, referred to the killing of insane 
and incurable people as follows: "Referenoo should tlso be made to the 
policy which was in existence in Germ::mv by the sUIIIJler of 1940, under 
which all aged, insane, and inoura.blo peoplo, "usel ess oaters", were 
transferred to specia l ins titutions where they woro ld.llod, and their 
relatives informed that t hey had died from natural cauoes. The victims 
wore not confined to German citizens, but included foreign labourers, 
who were no longer able t o work, and weru---tlierefore useless to the German 
war maohino. It has been estimated that at least saoo 275,000 p3ople 
were killed in this manner in nursi~ homes, hospital and asylums, whioh 
were under the juri: diction of tho defendant Frick, ~n hie oo.paoi ty as 
Minister of the Inturior. How m.1w fol'oign workers v~ro included in 
thia total it has been guit.o. impossible to de t crminei'' f:.,.16916/7). 

It will bo noted that t :·.e Triburo.l is c m-oful to po:i nt out that the 
victims were not confined to krman o i tizens, but includc..d foreign 
labourers and thnt it was qui to impossible -t o determine ;- c'J'II mn.ny foreign 
workDrs were included in t he oRt:l.m..~t od total of people k j lled . 

VII, The persecution of Jews nn a criroo o.gn:!!1Jrt i.~'..Dlnnity_, 

With respect to tho pernecution of ·tho J ovm, t ho Tribunal s t a t ed 
that the persecution of tho Jews a t tho hnnda of the Nnzi Governroont 
was proved in tho greatest oc t ail beforo tho Tribunal. It vcs a record 
of consi.tent and systematic inhumanity on tho grontost scale. (p.16917). 

, The Tribunal recalled tho a nti-Jewish polioy ns fornulatod in Point 4 in 
the Progrormoo of the ?Tazi Party of 24th February 1920 (p. 16918 in oonneo .. 
tion v_nth p.16801), and continued: 

"'lbe Nnzi Party prouched these doctrines· throughuut i t s his tory. 
''Der Stuermer" and othe r publico.tion::i wore ollowed to disseminuto hnt rcd 
of the Jews, and in tho apeeoilea and public doclo.ra.tions of t ho Nazi 
leaders, the Jews viere held up to public r i dicule and contempt. 

With the ~aizuro _of powor , tho _porouoution ~f the Jf1Ws was ~ntens ified . 
A series of discriminatory l nv,s wure passed 1 whi.d i limited the offices and 
professions permitted to Jows; and restrictions wore placed on their 
famU,y life and their rights of citi zenship. By the a.utwnn of 1938, the 
Nazi policy towards the J ews had roached tho stage .whore it wns directed 
to,,ards tho comploto exclusion of J ews from Gorn~.n life. Pograns were 
organised, which included tho burning a nd demolishing of synagogues , the 
looting of Jewish busint>s2es, o.nd t ho arrest of praninont J cwhh business 
man. A collectivo fine of one billion m.arks ,;w, ~ ose on the.: Jows, 
the seizure of J ewish nm.:ota · wo.s c.uthor·i ze~, a nd t he moveroo nt of Jews 
,ms restricted by r egul at i ons_ t o curtain specifiud di r. triota and hours. 
The creation of ghettoes wnl'l oo.n-iec out on o.n extens ive scale, and by 
an order of tho Security Polico, J ews vroro conq,elled to wear a yellow 
star to be worn' on too brcS).!lt ond book. 

It wns contended for tho Pros cut j on th1t cortnin aspect s of this 
anti-Semitic policy wo.s conn0etoa vdth thu pl nnn for aggressive v.e.r. 
Tho violent moa.suro s to.ke n L gui{wt the JoY1s in November 1938 wns nomin­
ally in ro t l\l i nt i on f'o1 tht: kil ling of n.n of f i c i a l of t he Gcr rrnn 
Embassy in Paris. 13\ t t oo dc..cision t o oi w Au:Jt r i o.nd C echoslovald.a 
had been rm.de o. ye ar bof oro" Ti-10 iJ ,1i , .j ~tion of -~ f i ne of one billion 
ronrks wns mo.de , and tho confi ri c::n t ::.on of the .f'i nnncinl holdings of the 
J ows wns decreed, at t in~ v.tu,n Gcrrna , ~ runont exponditu:ro hD.c] put 
tho Gcr n-" t t rcM ury i n r1 i E:'i,... ,,1+.fr ,., , nnd v.h1.:: t1 the r educt i on of expen-
diture. on arr,~ . u ~ . .. .. ~a being c otmi c! ~'v .. '1'1 0110 :1 t eps wor e t· ke n, 

• 
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moreover, with the o.pprovnl of tro defcndo.nt Goering , who ho.d been gi von 
re sponsibility for economic Mtters of this ldnd, o. nd who wa s the strongest . 
navocn te of o.n extensive raarrrnmont prog:.. ·DJl'lllIJ notn t hstunding the financial 
c1 if'ficultios. 

It ms furthor said ';ho.t the connection of the nnti-Semitio 1;>olioy 
with aggressive war was not limited to economic matters. " 

Tho court then rof erred to a ~rmnn F oroign Office circular of 25th 
January 1939, entitled: 11 The J ewish Ques tion n.a n factor in the GemAn 
Foreign Policy in t oo year 1938," and t hen stated : 

" The Nazi J?ersc...cution of Jews in Gen nc.ey bef Ol!_ _ _!he war I sev,3ro a.nd 
repressive as 1 t w:1.s I ca nnot compnro. however I with J.h~_<2,li0Y pursued 
during the war in the occupie d terrj12_:r!2!• Originally tho polby was 
similnr to that which had boon in f roe inside Germany . Jews were required 
to register, wore forced t r live in ghcttoes 1 to wear tl o yellow et~, and 
were used as slave lo.bouro:cn , In the SUl'ID)r of 194J., 1owovor, plans were 
made for the "final solut i._01· ' of the Jewish question in all of :&lrope. 
This "final solution" iooam; ·:ho extenld.nation of the Jo,vs, which early in 
1939 Hitler had threo.tonod r,Juld be ·one of the consequences of' o.n outbreak 
of WE'~ , and a special section i tho Gestapo under Adolf Eichrnnnn, as head 
of Section B.4. of. t he Gest po, wn.s foriood i;o carry out the policy. " 

After describing tho c..trocitios against Jews cc:mnitted in occupied 
territories the Court state on p.1692~-, the follo .tng: "Specia l groups 
travelled through Europe t o find J ews a na subje:ct t hem t o tho "f i nal 
solution". Germnn 1 • ssions wore sent t o such sa t e l l i t o countries a.a 
Hungary nnd Bulgaria , to arrange for t he shipme nt of J~,·,s to extermination · · 
camps and it is knovm t hnt by the end of 191-+4, 400,000 Jews from Hungllfl 
had been Jllll'derod at Auschwitz. Evide nce has also bee n given of tho • ·· 
evacua t i on of no,ooo Jcv,n f'rom part of Ro\.1100.nio. for •1iq_uidntion~. " 

VIII, War Cri.Ires and Crimea ago.i nst Hu, 11 nity in 
"subjugat e d0 territories. 

. -
In the chapter donling with t he l aw rel a ting t o war cd.100s :md ariroo s 

against humn.ni ty tho Tribunal quoted t. c \7ording of Article 6(b) nd ( ~) 
of its Charter, ( p .16925) a nd r epeo.ted t hat t he Ch['.rtor doE)s not define as 
n separa te criroo any c onspira cy XCFit t he one so t out in Allticle 6( n ) 
deaJ.ing with or:l.loos ngn.inst poaco. ~ J 

On P. • 26926/7, the Tribunal de.tls with the plea base d on the allege d· 
complete subjugation af' ooroo of t he oc .upi d co~ t rios in tho following 
wey: "A further submiss i on was nnd t ha t Gozm.':.ny Vl:ls no longer b ound by 
tho rules of land v:..rfare i n rw.ny of t he t erritorios occupi e d during the 
war, because Germany had complet el y subjugo.-•·e c) tho se c otu1tries and 
i ncorpora t ed them into the Gcr nnn R ich, a fac t whic h gave Ge rmany 
authority to deal with the occupied countrien · s t hough t hey v.oro part 
of Gormony. In t he v i ew of t he Tribunal i t i s unnecessary in this co.so 
to decide whether this rloc trinc of sub j uga t ion, cJep nck:nt as it ia upon 
mili tnry conquest , he n \·,s f'.p lico.tion whore thu subjuga tion i s tho 
r eaul t of the crirt10 of ~nsiv<J wu.r . 'I'h<- cl trine, was never 
oonsidore c1 to be applicublc so l o1e as t hore w.s n c..nny in t he field 
attempting t o re st ore t h occ~i ~d countries t o their t rue ov~rs, and 
in this C.'.\se , therefor.;, t . e doc ·~rin ~ could not o.p ly t o ney terri toriea 
occupi ed af t er t he 1st ·opter..ber 1939 . As to th or c rimes conmd.tted 
in Bohemin und 0 r av i . , it is (, 3uff i c·ent an /Cr t hnt t he se t erritorie s 
were never o.dded to th dc ich , but r.i0re prot c tor ~. tc , r..i.s est ablished 
over t horn. " 

r;·y . . .Lt ·ITllly Ul : a 1(10 "" t the· t"r , nscr
0l.pt ·o.v:'\i1a ,Y-ro"t'hrssoc r c t , 1.0.t 

quot c::i Art . 6( c ) on ~~c. 16925 •lit!. the semi - col on bt:tv1Cen "tho ~ " nnd 
"or per cut ions " :::.lthou.<:1J1 this :-;omi--colon h .., , i n the ::nglis h o.na French 
t c:xts, bee n r opl ococ1 by , ·0 1.rn:1 by the ,cr l i n Pr ot ol of 5t h t . , 19~-5 . 
On p . 1r.: 799, on th oth r hnna ; ' tho ". nded tex t i quo toe . 
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on too la.w as to 

As to or:I.JJlls against humanity in general, tho opinion of the Court 
was s\Dl'lned up as follows (p. 16927): ''1'1 th regard to crimes ngaine t 
humanity, thero is no doubt whatever t ho.t political opponents wero 
nurdered in Germany before the war, and that Dl8J\Y of them were kept in 
concentration camps in circumstances of great hon-or and cruelty. ~e 
policy or terror •s certainly carried out on a vast scale, and in IDU\Y 
oaaes •s organised and ayatenatic. The olioy or perseoution, 
repression and 1111rOer of civilians in G-ermany before the war of 1939, 
who were likezy to he hostile to the G-overnment, was most ruthlenszy 
carried out, The ';ll!trsecution of Jews rluring the awne period is 
·established beyond all doubt. . To constitute oriDl3a against hun&.nity 

, the aots relied on before the outbreo.k of war must '-ia'.ve been !n oxecu\ion 
of I or in oonneoti ·m with. !St_ arime w! tliI'n+.ho ,Jurisc-:~:Otion or tlie 
Tr&bwial, 'l!lie Tribunal. ie r#? ille o\inion tlint revol ti* and barrl'blB £! 
magy of these cr:liiiea were, !._t has no been se_tiafaoto 1 row th tJ 
ware done in exeoution ot, ':l in connection !'_ith an.y ~4 ;rl,,jne? ~ 
Tribunal cannot, therefore,nn ko a general aeclaration that the aots before 
1939 were crimes against hununity within tm meaning of the Charter, but 
fran the beginning of the vror in 1939 war criima \'~re carmi tted on a vast 
scale, which "Were a.loo crimes against humar1rEY£;and innofru.' NJ the inhU1114M 
a.eta charged in tfui Ind~nt1 ond oom!tted tor tho beg:l.nnii of tlio war 
did not constitute war c ,a, they wore all coiiinlttod in exeou on at' or 
1 n oonneotion with, Ui'o ,:essive wor, and tnerefo~ o""onstltuted crlin:s 
againa t humiinlty. 

X1 The general statement analyzed. 

From the statenent quoted verbatim in the preooecting puragrnph, tho 
following can be seen: 

( 1) It is clear that the Intornationnl ltilitary Tribunnl does not . 
recognise the distinction between tho t-:10 types of crimes o.gainst humanity 
which has been suggested by this writer und adopted by Committee III, 
namezy too distinction botvreon oruoos against humanity of tho murder type 
and ''persecutions". (Se Docs. c.201, p·oint 2, (nJ nnd (b) ) This is 
probably duo to the interpretation of the Berlin Protocol ~c.193), where 
the semi-colon dividing parngra.ph ( c) of Art. 6. of the English and 
French texts of the Charter has been replaced by a comna. The Borlin 
Protocol is, howowr, not quoted in tho judgioon-4;, The International 
Mili tar., Tribunal o.ppears to have interpreted parngraph ( o) ( crimes against 
humo.nity) ns amend d in tho Enell-h and French texts by the, Berlin 
Protocol of 6th October 1945, to the effect that tha qualification "in 
execution of or in connection with any cr:f.Joo within the jt:risdiction of 
the Tribun.'l.lr, is applicable not onzy to what Camdttec III has been used 
to call perot-icutions, but o.lso to crim~s f the nrurder type, In the 
opinion of the Tribunal cul the orirnos enmooratcd in .Ai.-t.6\c) aro crimes 
against humanity only if they were done in exc;cution of or in conneotion 
with a crinD against pea.cc or a ~ criJoo in the no.rrower sense. In 
spite of the positive provision of tho Ch".I'tor thnt it wo.s irrelevant 
whether tho criloos were collillitt;ed 11beforo or during the \'/Ql'

11
, tho Tril>unal 

declired to mnkc a ~ne:r_al declaration tho.t the nets before 1939 wore 
crimes against human ty within tho meaning of the C.:haJ"tcr. 

As will be seen later this stnteroont dous not roo n that no crinE 
coJilllittod before 1st s,pto~bor 1939 can bo ll criroo n. gm. nst humanity. 
The Tribuno.1 recognised some a. lme~ ~o.. ·- . : · '"1 "!)rior to 1st September 1939 
as criloos against humo.ni ty in co.sos whore th ir o, .. ;o<.. ::tr-, with the orinv3 
against poo.ce WR.S established.. 

.. 

0 . 



'· 

-7-

(2) Tho Court stnt od, on the other hnnd, thnt insofar ne the inhlDllan8 
acts chargod in the i ndictioont and oonrn:l ttqd after the beginning of the 
war did ,!22! cone ti tute war ori.Joos , · tooy were aii'oormd tted in execution 
of, or in connection with s aggressive war nnd therefore constitute 
criroo-s against hunnnity. 

XI, Application of the general statement to the 
organisations declared or:lminal.1 

The Tribunal drew t hP conclusion from what had been said in the 
preceding paragraph, in rm.king its decision on the criminality of the 
Leadership Corps, t he Gosta.po and s.D. nnd the s.s. With regard to tho 
Leadership Corps, t ne 'l'ribunal stated thnt the basis of its declaring the 
group criminal ms tho po.rticipation of tile organisation in vnr ariJms 
and crimes against humanity connected with the war. The group declared 
criminal could not, therefore, include persons who had ceased to hold the 
positions prior to t oo 1st 3eptcmber 1939. (p.16939). 

A simil:lr atnte100nt is 01,ntnined in the decision of the Tribunnl 
regarding the cr:im:l.nnlity of ·:;he Gestapo and the S.D. (p.16949) arxl of 
the s.s. (p.16950). 

~I.APp~ication of t ho general s tu temmt to the S1A. 

Tho opinion of the Court that crimes oonmitted before 1st Septeri>er 
1939 were not criroos o.go.inst humnnity within the 100nning of the Charter 
was al.so instruzoo nt c.l in the Tribunal's decision regarding the s.A. 1'le 
Tribtmal found (p.16962) thnt until June 1934, the S.A. wo.s a group 
composed in n. largo po.rt of ~finns o.nd bullies who participated in tho 
Nazi outrages of t ha.t P3riod. It wns not shcwm, however, that those 
atrocities were part of o. specific plnn to wo,go aggressive war, and· the 
Tribunal therefore coul d not hold that these activities were criminal. 
under the Charter. 

After tho p·..irge of 30 th Jum 1934, the S.A. was reduced to the status 
of a group of unimportn.nt Nazi hangers-on, 

Although in specif ic instances, sOJm units of . the S.A. were used, 
after 1934, f'or the conrnission of war cr:ums and crimes ngninst humo.nity, 
it cannot be so.id thnt its members gencro.lly po.rtioipo.ted in, or even knew 
of the criminnJ. acts c 

-The Tribunal roontioned, however, that S.A. units wore nmong the first 
in tho occapn:tion of Auatrio. i n M:lrch 1938, t ho.t t he S,A. supplied many 
of the men a nd n l arge part of the equipment which conposed the Sudeten 
Free Corps of Honlein, a.lthough it appeared that the corps wo.s under the 
jurisdiction of t he S S. during its operation in Czechoslov~n (pp.16961/2). 
Some s. A. uni t s wore unod to blow up synagogues in the Jewish pogrom of 
10th and 11t h November 1938. (p.16962). 

· .xry.!g.c~ ~i.zatio~ a s_J:_)!llr_ ~q~ and a criroo against humnnity. 

It iro..y be ro l ovant for the purpose for which this po.per is written, 
to mention tha t i n denl i ng vrith the Leadership Corps, the Tribunal, on 
p.16943, de scribes tho stops taken by the Loo.dership Corps which r el a te 
irerely t o t.h., consolidution of control of the Nazi Party and which are 
not crim.i:iru under the view of the conspiro.cy to wage aggre ssive war o.nd 
contras t s w:i. t h t hor.i under t he heo.ding "criminal activity", o.otions which 
are descr i'bod as f ollovm : "But the Leadership Corps was also used for 
similar at ~ps in Austria ~nd thooe parts of Czechoslovakia , LithUAnia, 
Poland, Fr. cc , &lgium, Luxorri>ourg nnd Yugoslavia which were incorporated 
into the ·cj c and r.i. thin the Chua of t he Nazi Party. In those 
t en-i t ori.cu 'Li -..1 .nr! j ":"7 .Ji t ho LoPdcrship Corps was used for t heir 
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Germe.nisation through the 'elimination of looru. customs ancl the detection 
and nrrest of persons who opposed Gerrmn ocoupa.tion. This was oriminal 
under Art.6(b) of the Charter in thoso nreo.s govornod by the Hague Rules 
of I.And Warf are and orim:11!:J. urxler Art. 6( c) of the Chnrtor as to the 
remainder. 

The Leadership Corps played its part in the p~rsooution of the Jews. 
It ·wnf!. involved in the economic and political diacrimina.tion against the 
~ws. which was put into effcot shortly nfter the Nazis oame into&ower1 
The Gestop.o and SD lIDre -.lnstruoted to co-ordinate with the G&.ulei ra and 
Kreislei ters the 111tasures taken in the p groms of November 9 and 10 in 
tne year 1938. . . The ~adership Corps WL•.s al.so ,used to prevent German 
publio _opinion ~ reacting againat the measures taken ngainst the Jews 
in the East. " ·· . 

The Gennanisa.t ion of incorporated -terri~ocy and pc,rseoution of the 
Jews is also mentioned in t hu c:onolusions o.s to the criminal.i ty of the 
Leadership Corps on p.16938 with the f'ollowin.'! words: "The Leadership 
Corps was used for purposes ·11hioh were criminn.l under the Cliarter and 
involved the Germo.nieation 01· incorpornted t orritory, tho persecution ot 
tho, .Jews, the administr,"l.tion of tho slave labour progrr.lD1ne, Md the m:Ls­
trea.tmnt o!' prisoners ot vn:;r, 11 

It lllE\Y o.lso be 100ntioned thnt on pp, 16942/3 t in oonnootion with the 
Gestapo and tho S.D., the Tr:i.buna.1 spenks of 'the poriod with which the 
Tribunal is pr..marily concerned" 1 rooo.ning thu period after Septeri:>er 1939. 

nv,ire-19J2 activities of the Gest~.po and the s.n., Concentration 
Camps, Persecution of the Churches and the Jowa. 

..... .. 

Under the huru:ling "Crimina.l Activi~•'' of the Gestapo a nd the B.D., 
the Tribunal ~nti ons ol s o aotivitbs .bofore. September 1939 in stating, on 
p.16941+-: "Ori,,inally, on .. oi' tr.e pr_mary functions of tho Geatnpo wns the 
!)rcvention of rui. . oli t :Lc n..1. oppoui ti on t o t i,c Nn.zi ree'i.nl:, a. ·t:unotion 
which it pcr i'onood wii.; t he uos i t nooe of the S,D." The principal weapon 
used in performing t hiu f'l,mtion VIM the concc·ntro.tion camp. 'lb~ Gestapo 
did not ha.ve adnrinistr~tive control ovur tho conr.entrntion crunps, but, 
acting t hr ugh the RSTU~ was responsiblo i'or th~ detention of politionl 
prisoners in those camp.. Gostnpo officio.ls wore usunlly responsible 
f or the interrogation of p0liticr.u prisoners o.t tho onmps. 

Tho Gestauo and tho S.D. nlso den.lt with qhargc l'l of troason ·o.nd with 
questions rolnting to •the E-X:e ~" , the Cburchcs and tho ~-ows, It.a the Nazi 
prograrrme of Anti-Semitic persecution increaacd in intensity the role 
plo.yod by those groups b- came incroosingly ·int>ortant. In the enrzy 
morning of 10 N0vember .1938 1 Heydrich sent o. ·telcgrprn to all offices of · 
'·'le Gestapo and s. Do, giving instructions for tho organisation of the 
pu&,·oms of thn:t date . .:u1d i n s tructil)f<' theM to nrrost o.s · many Jews as the 
prisons could hold "oo oo i ally rich onos 9

11 but to be C?.reful thn.t those 
arrested v.uro heal thy ond not too old " l3y 11 ·N0 vornbcr 1938, 20,000 
Jews ht•.d bcon arrested nnd mo.ny: wo~ sont to conccntro.tion comps. On 
24 Jnnu,.".l'.Y 1939, Heydrich , • t he Cl,d.ef of the Sucurit-J Police and S.D,, 
was charged with furthering t he ondgrat ion v.nd evacuation of Jewn fran · ,. 
Gennnny, Md on · 31 July 1941, vrl th bringing n.bout a oonpleto oolution ot 
tho Jewi oh roblom in G:irmnr. ·dominoted Europe . A special section of tbe 
Gestnp9 off i ce Of tho RSJL\ undor StnndArtonf\~ohror Eichmann wo.s set up 
with r cspons:l.l>ilit;y for Jewish m'lttero v,hi.ch cr:iployed its own agents to 
invest igvt...: the J ~rr.i.sh problem in occupied t.o,r ritory. Local offices of 
tho Go ste:. o wer e usot: _ l r~t t o sup rviso tho om! g..:: ',~ '"' ti of Jo·,1p nnd 
lo.ter to deport theTI\ t o ~L ~.,,1., '4'-~:. f ..::~ Q,_ .. .... cy nnd · - ·ct t ho t erritories 
.:,- .... 1.ltJi , .. : r11.1:.. ~ . : . 0 :1c vmr ., 11 
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The Tribunnl nlso mentioned th~t n special detachment from Gestapo 
hends_uarters in the RSHA wo.s used to arrnngo for tho d eportntion of Jewe 
from Axis satellites of Gcrmnny for the "final solution" .. 

Gcrnnnisntion 

In dealing with the criminal activities of the s.s., the Tribunal 
says, on p.16953, thnt S.S. units ware active participants of the steps 
l ending up to aggressivo war. "The Verfuegungstruppe was used in the 
oocupo.tion of the 8udctenlai¥1• of Bohemia and Morovio. and ot Memol. 
The Henlein Free Corps was under tho juri:1diction of the Reich Fuehrer 
S.S. far operationo in the Sudetenland in 1938 and the Vollcsdoutsohe Ktttel­
stelle. financed fifth column activities there. · · 

The S.S. was oven a moro general p11.rticipant in t he comnission of 
Wo.r Cri.1oos and Crime o.gru.nst H'lDillllli~ " 

j 

· With regard to the part played by the s. s. in tho <'10:rmanisation of 
occupied teITi tories and in ·,, he persecution of Jews, the following is 
stated on page 16954: "Tho R;4eo and Settlement Office of tho s.s., to­
gether vrl.th the Vclksdeutscho Mittolstollo w~re active :n carrying out 

♦ schemes for Germanisntion of occupied torri tories according to the 
racial priooiplt.s of the Nnzi Party and woro involved i n tho ~portation 
of Jews and other foreign nutionals, " 

It is pointed out thnt from 1934 onwards, the s.s. was responsible 
for the guarding and adminintration of Conce ntration C1amps, (ibid). 

In describing the particularly significant r~lo played by the s. S. 
in tho persecution of tho Jaws, the Tribuno.l says, on p.16955 that the 
s. S. was directly i nvolved in tho d emonst:rutions of 10th November 1938. · 

XVI.The Individuu.l. l))fendo.nts: Goering~ 

In tho verdicts of the Tribunal dealing with the gt41t or innocence 
of in<lividunl defendo.nts, there o.rc also many roferoncos to criroos against 
humcnity . 

Re spec ting Goering, it is said on p. 169 73, under the heading "Wor · 
Crimes ·and Crimos against Humanity"; "Goering persecuted the Jevrs, 
particulnrly ofter the Novomber 1938 riots, and not only in Germo.ny where 
he raised tho billion nnrk fino as stated olsowhoro, but in the 0099-uered 
to itoric s as well. 11 Goering io do scribed OB "tho croa tor ol tho 
opprcss iv<.: progrc.UnuKl against tho J ews o.nd othor rue s .. t home and abr.ond." 
It will be observed tho.t tho Court stresses, in both oonneotions, that 
Goering I s c1-iioos \1-A3re cornrai tted not only in Gcrr.iany, but o.lso in 
conquered t eITitories. 

~II._Ribbe n.t.r..9.l2.!. 

Ribbentrop, the Tribuno.l s t utcd on p .16982, was also responsible for 
war cr:i.Ioos and cr:lmc s cigai1st h1.DJ1Anity ~use of his o.ctivities with 
respoct to. occ,s>~~a _c<l,_U}lt_r):_es ,0:na. Ax~.!!_ .s~t.clli!e~ Tho Tribunal 
established that, in September 1942, Ribbentrop ordered the Gcn:.:in 
dlplomntic representa tives accredited to various Axis satellites to 
hast e n tho deportation of Jews t o the En~t. On 17th April 1943, he took 
part in o. conf~rencc bct·.reon Hitler nnd Hor~hy on the deportation of Jews 
from Ht1""~ .., ....,, a nd informed Horthy tha.t the "Je·,·r.; must either be oxter-
minotod or t v.kci. ~c conrc. .. tr tio C...u :,JSo II 
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Ribbentrop•s o.otiviti~s with regard to Jowa of satellite countries 

in general and of Hungary in particular, ore a typical o,rnrnple of crimes 
against humanity which are not sinultnneoualy wnr or:lmos beonuso the 
victims wore not allied subjects, but nationals of tho Axis satellite 
countries. 

xym:. Kal te nbrunner. 

In iho case of Kaltonbrunnor, the Tribunal stated on p.16992, thnt 
:. when he 111Qs head of the RSHA, spo9ial missions of it scoured the occupied 

territories and the vari(>US Axis so.telli tos, arranging far the deportation 
of Jews to extermi.n tion institutions. 

XDC.Friok. 
The following sta.te~nt regarding v1ar criJooo and orl.Jnea ifainat 

humanity oo~ttod by Frick is on p.11005: "Alv,a,ys rabia':l.y ant-Send.tic, 
· Frick drafted, signed and a irdnistcrod nnny 1L ·,m ·aesigr.-> to eliminate 
Jaws from Gennan life and oco~. His work formed the basis of the 
NUrnberg Decre~s, and he wo.s· 1.0Hw in enforo lng them. Responsible · tor 
prohibiting Jews from followi.1g various professions, nnd 1'or oonfiso~ting 
their property, he signed a •inc.~i decree in 1943, after tho mass destruQ­
tion of Jews in the ·~st~ whi.ch placed thee "outnide the lnw" aoo handed 
them over to ·th1;i • G:stapo .. . . . . 

On p.17006 tho Tribunal ste.tos thn..t though Frick. a.otually exorcised 
littlo control over Hirranler and police mtters, ho signed the law 
appointing ~ir.lnler Chief of tho Germ.an poliou ns wall as tho dooroe 

• establishing the Gostnpo jurisdiction over concentration crunps a.nd regula-
ting the execution of ordern for protective custody. · 

.. 

Tho Tribunal further o~tublishod tho following facts a.a to Frick's 
activi~ios,(p.l 7007): "Having crentod' a racial regi'stcr of persons of 
Gerne.n oxtrao·tion, Irick contarred Gernnn citiz~nship on ocrtnin oategorioa 
of citizens of foroign countrioa. He is rosponsi.ble for Go:nnanisation 
in .Austria, Sudoton1nnd, Mcmcl, Danzig, Eastern Territories (West Prussia 
o.nd Posen) and in the territories of Eu":)cn, MD.l.Joody, .. and Uoresnet. He 
forcec1 on t):le ci tizons of the Re territories, Gcrnnn 1~~w, German courts ' 
German eduoation,. G0 nmn polico s curi ty c.nd COliYpul.sory m:i.li tary service. 

niring tho wnr, nursi~ haneo, hospitals and o.sylurns in which 
outhnnasin .was prncticed as described elsowhere in this J\ldmnent, coroo 
under Frick's _jurisdiction. He had knowledge·. thnt insune, siokmd 
aged people, ''usoloss o:iters", were being systom')..tico.l.ly put to death. 
Complaints of these 1.urdurs ren.chod hi.-;i, but ho · c1id !'le thing to stop them." 

)QC •. ~t.~i.~.O.FJ.. 

The 9a.ae of Stroichor ia pc-.rtic·,u_;xly :relevant to the subjoot of 
this paper. '.lho -·uccus"c;'-;:;, L ·oichor nns indicted on Counts 1 and 4,, o.nd 
was found gui1 ty only on tho latter. · 

Under the hooding ''Crimea ugru.nst huma nity", the Tribunal seys, 
(p.l-"7008): 

11 For his twonty-fivo yo:. ra of spcnki.ng , ~i ting and pronching hatred 
of tho J cws ~ Sit::roichcr wan widely known • ,. 1·o·ov1-•Dl'.i t c r Number One". In 
his speonl-tos o.~d arti,..lc'", v,e.,;1" .... f ter wook, month af'tor t10nth, he infected 
the Gcrmo.n mind with th~ virns of ni •• ; --S01.1i ~ 1.R.on, nna incited the German 
people to active persccut:L n. FAoh isuuo of •·Der StUrmer", which 

~-"' -: ~ f.\ c'l.l"'·,1'\tion of 600,()00 jn 1935, was filled with such orticlos, 
often lu .. ,1 and cY ,.,,rnt,i ,g, 

.) 
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St roioher had ohargo of tho Jewish boycott of l April 1933. He 
ad.vooa-tod the NUrnborg DooI"U'; B of 1935. fu was rospcnsiblu tor the 
demolition on August 101 1930 of the Synnguguo in Nttrnborg. And on 
November 10, 1938, he spoko publicly in support of tho Jewish pogran 
which was taldng place at th.-it time. · 

But it was not o .....,.,,..,,, that this defendant advoca.ted his 
dootrfnos1 early a.a 193 · he ega.n to call for tho rum ilation of · 
tho· Jewish race. Twonty-throe differont articles of' "Dor StUrmer" 
betv.-een 1938 and 1941 were produced in evidence, in which extermi.mtion 
"root and bra.noh" was preo.ohed. ·Typionl of his teo.chings was a loading 
art~ole in Septonber 1938 which ·termed tho Jow as a germ and a pest, not 
a hl.Ull8.n being, but "n parasite, an enerv, an ovil-door, a disscrnino.tor 
of diseases who Jlllst be destroyed in the interest of r.innkirrl". Other 
articles urged thnt only woon world Jevn-y had been annihilated would tho 
Jewish problem have been sol1red, and prodiotoc1 that :fifty years hence tho 
Jewish graves ~will proclaim tho. t this pooplo of murderers ·and orimi11D.ls · 
has after all irot its deservea f a te." Streicher, in Febnw.ry 1940, 
published a letter from one of 'Der Stttnncr I s II readers whic :1 coiriparE:d 
Jews with swarms of locusts whi~h rust be exterminated completely. Such 
was the poison Streicher inject\;d 'into tho mind3 of thow;nnd.s of Germans 
which caused them to follow tho N .. . tional Sociulist policy of Jewish 
persecution ana cxto:rmination. l eading article: of "Dor StUrJror" in 
Mny 19 39, shows clearly his a.in: · 

"1'. punitive expedition must ComJ against the Jews .in Russia. 
A punitivE:: expedition which will provide the sru:ie fate for 
them that every r:uruerer and crim.i:nnl nust expoct. ~ath . 
sentence and execution,,. The Jewr, in Russia mu:=it bo killed. 
They must be oxterndnated root o.nd branch. " 

As tho wnr in the ~a.rly stages proved succo:.rnf'ul in n.cqw..r1.ng 100re 
a nd more to1Tltor-.r for tho Reich, Streicher even intcmsifioc"! l is efforts 
, ,..., incite the GcIT.'lll.ns against tho Jcwsc, r.n t he rcoorcl nre twenty-six 
ar.a. ieles from "Dor StUr1rer", puulished bctwoon J.ugust 191+.l. and September 
194-4, t\rolve ·by Streichor ' s crm hand., ·11hic.:h clema.nood o.nnihilo. tion o.nd · 
extermination in unequivocal rurma" Ifo uroto and nublished on Decornber 
25, 1941: 

" If too danger of t he re roduction of thn curse o~ God in 
the Jewish blood i s t o fi nully com to n.n end , then ther e 

.. is only ono ~ ··- the cxtcr.nirn:~tion of trw.t pooplu whose 
f o.thor i s the devil. " 

And in February 194 4, his own llrticlc state : 

11 Whoever docs v,hat o. Jew doos is n scounarcl , o. crimj nal,. 
Jmd. he who r epc ts and vrishos to copy . · .1 c1er.orvcr, t h 
same f a t e , annihillltion, death. 11 

Wi ~h knovrle~,&e. _of. th.~ c_x~eI711_i_11L:t~~.~~-~ .~E.-.. J_0_ ~~_, l_ll,jtl~ t cc.:upiod 
~.as_t e:rn J~:.!~ thi · ,fof cn -:-.n+ con ti.nu d t o wri t u n.na pu?lish hi.s 

.copogunoa of denth. Testifying in this trinl , he vehe1.11.mtly denied 
any knowl0dgo of mass executions of Jc·ffs. But t h · vidc ncc r.rrke:::i it 
clear t hat he continur.lly rccciwd current infonn...'1tion on tho progress 
of the "fina l solution" c His pro"'S ho toe r aphor y, : ; sent t o visit the 
ghettoes f tl i.0 E st in the spring of 191.i-J, th,_ t i.me of tho a s t ruction 
of the Wl:lrso-:1 Ghut t o. The Juvrish ne•,1spapor "Israeli tir,chcs Woohenblatt" 
which Streicher r ecoi voc1 t ml re::id , cvrrit:cl in each i ssue account::; of 
J ewish a trocities in t h0 ot , r .,, "O.Ye fi gures c,n thu nur.1bor of Jeym 
. .'1r : : . ~--· , ,J?v-· '· , ~ ~ , .. q ,.,e 1' 01 JY.~ ,: ·l e .:.~&UC':! apr_1oaxing in tho 
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a\lDll'or and fall of 1942 reported the den th of 72,729 Jowe in Waranw, 
17,542 in Lodz, 18.1..000 in Cr0t1tia., 125,000 in Rownan1.a, 14,000 in 
LD.tvio., 85,000 in Yugosl,.via, 700,000 in all of Poland. J'Jl N0voni>er 
19lt-3 Streicher quoted wrbatim an artiole from the "Iaroelitiaohos 
Woohenblatt", whioh statoc1 thnt tho Jow-J hnd virtual.J.y disappeared from 
Europe, and ocnnentod· "T"nis 1a not a. Jewish lie". In Deceni>er 19lt-2, 
retemng to an article in tho "London Times", about the atrooitioa, 
aiming at oxterm:1.nntion, Str.eioher said t~~t Hitler hn.d giwn wnrning 
thllt the aocond World· War should lead to tho destruction of Jewry. In · 
Janw:iry 1943 ho wrote ru;d published an nrtiole whioh said that Hitler's 
prophecy wns being fu.lfilled, that worl,l Jewr'¥ wns boing ~xtirpnted, 
Md that it was wonderful to know that Hitler was trooing the world ot 
its Jewish tormentors. 

In the f aoe of the evidence before too Tribunal it :i.s idle tar 
St:reio~r to s:useeat that tho soluti.£!1 of the i_ow:l.sh J?~,blem o he 
favoure was strictll l:1mited to th0 classification ot Jewn na nl ena 
nncl the pass!~ o:i' c1 sorLnirint~ 1 :z!!_latio1~ suoli o.s the NUr erg tnwa, 
supplemented possibie by i.nerMtiono.l ngrecoont on the creation of a 
Jewish Stato sOJOOwhere in thu world, to which nll Jews hould emigrate. 

Streiohor I s inoi tonwrn·~ i;(, r.rurder and oxtorr.ti.nution ,\t the time when 
Jews in the East wore boing .Icillod under tho nost horrihlo conditions 
clearly constitutes persecution on poli tionl :mcl raoill.l grounds in 
connection with wor crimes, as definod by the Chnrter, und con~titµtea a 
crime ago.inst hUMni ty. " 

It appears that in the onso of Streiono;r, tho Tribuno.l inoluded 
anong his activities considered or:lm:innl, his spcllkl.ng, writing and 
preaohing ho.tred of tho Jews for 25 years. It therefore went back · ~o 
too year 1920. The Tribunal cntuooratod among his or:l.Jws, his port in· 
tho Jewish boycott of let April 1933, in the advoca.tirig of the •?furonberg 
Lawe in 1935, in tho demolition of the Nureni>erg syno.gogue in .i\uguat 1938, 
and his part in the Jewish pogrom of November, 19.38, 'Ibis would appear 
to inclica.te that here 'the Tribunal includcr1 within tho notion. of crimes 
against humanity theso ·pro-1,39 activities. The Tribunal was, however, 
careful to point out that it was not only in Cbrm .. '\1\Y tha.t this defendant 
advocated his dootrino a o.nd tho Tribunal sti tcd thn t with knowledge .. of 
the oxtermino.tion of the Jews in the occupied Eastern territory, Streicher 
oontinuod to write and publis~ his propogMdo. of death. 

This leaves open an intorpreto.tion of tho Judgroont to the effect ~t 
only acts comni tted in connection with cri.-ncs nguinst poo.co or war or:lmoa 
are or:l.mas against humanity within tho meuniug of the Charter and tlu~ 
Streicher had beon found guilty of Cbunt 11- not for his activities w:lhin 
Gennal\Y but for his extension of thvir acopo to the occupied territories 
and for his call for the nnnihilation of tho Jewish rnce throughout the 
world. 

The reply by the 'lribunal to Streicher 's defence th'\ t tho solution 
of the Jewish problem which ho fnvourea wa.a strict ly limited to the 
classification of Jews as ;,\J.iuns and the pnnaing 0 1' tl"tl discrimiMtory 
legislation, such as the Nuremberg LD.ws, ulso indicntea tha.t the Tribunal 
did not connider Stroichor's part, e.g. in tho passing of the discrim.tna­
tory legislation as such to constitute n crime ngainat humnnitY, but only 
hia jnoitomont to murder nnd ox~ermin~t1on nt the ti.Joo whon the Jews in 
the East woro being killed under the most hoITib] ~ conditions. This 
incitement to m\.U'dor am ext ·, ;,i i.nation of Jews , the Trihu.ml neclored to 
Lo pei. ; u..,1.4tin:. v u · l.i~ln,"l nrx1 ... ,..1..>l r,,r ,unr'l , i.t '!uni ection with v.nr 
(.,J.·ll,.os • 
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XXI.Funk, 

In the caso of the dvfendant Funk. the Judgment states, on p.17014, 
that Funlc, in his oapo.ci ty as Under-Secretary in ·the Ministry of 
Propnganda and Vice-Chn:Lrmnn ·of the Reich Chamber of Culture,had partici­
pated in the en.rly Nazi progrmmie of economic discrimination against · 
Je"'!'8• The Judgnent- continues: "O~ 12 Npvember 19.38, · fter the pogrCIDB 
of' NoVember, he attended o. moating held under tho chairmo.nship of Goering 
to discuss the solution of' the Jewish problem and proposed a decree 
providing for the bnnning of Jews from nll business activities, whidh 
Goering issued the sruoo day under the at1thori ty of the Four Yoai· Plan. 
Funk has testified that he was shocked ·at the outhren.ks of November 10, 
but on November 15 he mnde 1. speech deaoribins these outbreaks as a 
"violent explosion of the disgust of thu German people, because ot the 
criminal Jewish atto.ok ogainst the Gennan people", ar.d. saying that the 
c limino.tion of the Jews from economic life followed logioo.lly the:lr 
elimination from political l ife. 11 

The Ju~nt then proce :ded in describing Funlc' s cr:l.m:i.nal o.otivities 
in am nfter 1942. 

The wording of the Jud roont indico.ted tho.t · funk's pro-1939 activities 
were al.so oonsidored crimi.1!.'.l.l. 

. .. . .. •. 

It rray be mentioned in this oonnootion, that it is sto.ted on p 0 17015 
that Funk was responsible for the seizure of the gold reserves of the 
Czechoslovak National Banke This seizure took plac~ saoo months b~fore 

. September 1939~ 

XX:U Von Sohirnoh. 

The defendant von Schirach wns foma guilty only o ... crinx.is a.go.inst 
humnnity. The Tribunru. stated on Pol70.37: "As hns alr\:lady bee~ ·seen, 
Austria. vras occupied pursllll.nt to n common ? lan of aggression. Its , 
occupation is, therefore, u "oriroo vri thin -the jurisdi,]tion of the Tribunal." 
as thn t tcnn is used in Art. 6( c) of -t; he Charter. As a result, "nrurder, 
oxtennination, onslaveioont, deportation arrl other inhumane nots" am 
"persecutions on oli ticnl, racial o~ r cligio11s grow1ds" in cor.noction 
with this occupation c onstitute n Crime ngninat Hwn...'Ulity undor thnt 
Article. 

As Gauloiter of Vionnn, von Schiro.oh crone under the 81.•uokel deoreo 
dated April 6, 1942, rnnking th,, Gtule · t er Snuckel' s ~leni potentia.ries 
for manpower with authority to supervise tho ulitizn.tion:nd treQ.tnent of 
nnnpower ti thin tncir Gn\ls. Sauckol Is dirocti vcs provided that the 
f"orced l abourers were to be f ed , shel t e:i.•~d nnd tre tad !:! o as to exploit 
thorn to the highest possible degroo at t he lowest possible expense. 

When von Sohirnch become Gnulciter of Vienna the:: J portation of 
the Jews had already been begun, and only 60,000 out of Vienna's 
original 190,000 Jevra relllllinedo On 2 October 1940, he nttondod a 
confer ence at Hitlor's offi c~ nn told F.rnnk th.~t he hru:J 501000 Jews in 
Vie nna which the Gc noro.1 G::>vorrurent vroul.d haw to ta.lee over from him. 
On .3 Dcceooer 1940, von Schiro.ch r e::ceived a J_e tter from Larrrners stating 
thnt after the rece ipt of tho reports mndo by von Schiro.ch, Hitler ho.d 
decided t o deport t ho lo,ooo J cwn still ronnining i n Viennn to the 
General GovornnK":nt bcc o.usa of tho :1ouaing shortage in Vienna. The 
,,.,.,01· ~ .... +, ; on of tho Jaws from Vionru: ·,vns then begun o.nd continued until 
thQ tmrly f nll of 1942. On 15 So . tembor 1942, van Schir.:ich made n 
apoooh in which he defended hio notion in ho.ving drive n "tons of thousands 
upon t e ns of thousands of Jows into the Ghetto of t h East" as 
"cont- · bt. .. irv_; ~c, 1!'1u-e1p !11 c 1 turc". 
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Whil3 the Jews were boing uoported from VieMa reports, addressed to 
him in his offio14l capacity, wuro rooelved in von Sohira.oh's otfioo fran 
the office c£ the Chief of the Security Police a n::l s.D. which contained 
a description ot the activities of Einnatzgruppen in exterminating Jon. 
Mar\Y of these roports wore. initialod by ono of von Schiro.oh's prinoipal 
deputies. On 30 June 1944, von Sohirnoh !s office also received o. letter 
from Knltenbrunner in1'01'1ldng him that n shipment of 12,000 Jaws was on 
its 118¥ to V1enna for ossent:lAl war work Md toot o.ll those who were 
i nc~pablo of work would havo to bo kept in roo.din()BS for "special action"• 

ihe Tr:ll>unal. t'indo that von Schiro.ch while he Llid not originate the 
policy of deporting Jows from Vienna, p;;!ioipatod in this cbportation 
after he had beoar.ie Gauloiter c£ Vionna.. He knew t ha t too best the Jews 
could hope for wac a ml.sero.blo existanoe in the Ghottoos of the lhst. 
Mletins. desorib i ng tho Jewish ·oxtorrrd.nntion wero in his of1'1ou. " 

Sohiraoh was in thin c onnection charged only wi t·1 crimes oOJIIDitted 
during the war o.ga.inst persona who V1ere not a lliec'i nati onuls. (Auatrinn 
Jews). The oriroos for ilhinh he wn.s so ntuoo•~·a a.re t llorcfore also clear 
examples of orimes against ; umnnity which r.ru not simultaneously war , 
ori.Joos in the nnrrovror s e m.1l • 

~eyss-Inqunrt. 

I.n giving the r oas,ma .rcrr it1:, Juilgrnont on Seyss-Inqu:1rt, the Td>unal 
distj.nguished batwuen his "act j_vitit:i s i n Austri{'." (f.l 7052) and hie 
"orimino.1 activities in Pol nnd anc t ho Net erl1 nlls"tp.17053). Under tho 
first iieo.ding, (11.twti vities· in Austriu." ) , t he Tribunal so.id: "As Reiohs 
povernar of lms·~ne., f:byss -,I nquort i n~t1 tutoc a progr aruroo of oonfisoo.ting 
Jewish property. Under his r egime Jo·Nn ,ere f orcod tC' ond.grate, wero 
sent to concentration comps nnd wcro :-:: ubjoct to _ ogronis . At the end of 
his· regiloo he oo-09er c.t ec1 vrith tho S:lcurity rolico .:?.uc1 S.D. in the dopor-
tntion of Jewa ::.'.' rom augt:l'i.n t o t ho East. While ho wn:'\ Governor of 
Austria, poli tionl opponc n.f;;s nf th e.' N.1zia wore sent to concentration camps 
by the Gestapo, 1nictrectcd. nna ofton ldl ca." 

Tho insertion uf' this paragraph bnaer t he houc'.lini "li ctivities in 
Austria'' as diritin.~ui shod, :ram "oriJ!li nul activ:i.ties", se0Jllf' to indionto 
that the 'lribunal v«l!I of tho opi i on tha t t~;o nct:J eor1r.:i tte c1 by Seyss­
Inquart, while in JLustrln, wore not' crllnim l from t he point of view of 
crimes ngninst hurrnn ·ty, Hnder A;f. 6( o) elf t hu 011nrter.. This interpre-
ta tioo .would, lnvrovor, not bo in lino nith tho attitude tukcn by the 
TribUl'll\l in the case of . von Schirueh, ,1 o:r·e , ~ti stattid in t he pr ocoding 
paragraph of .this pq)er, t~ '.lribunnl doscribod t . u occupation of Austria. 
as a. crime within tho jurisdiction of t ho Trj,buncl o.nd pe :..--'secutions on 
politioru., raoinl or r eligious gi·ound3 coi;r.u:ttcd in connection with this 
oooupa.tion as ccosti tu ting n crirno n.gainot humnni t.v under the Article. 
Under tho heading "J.ctivi tioo in J~u strin."., th'J 1'd 1Amc.1 dcooribod nlso 

., - •!t~qm.rt fo ·i:,nr t In t L~ GcY.T:1.1.n D-f!-C w ;.0 i ·:.i.gd.n .. t lu:ltl'i.:l., nd the 
por~ t~!~n by- t · .. 1.t, :; , . d\fl i.:1:'~.: ur-1:..•rrt oi.' t:ecm i. ,cl0vald.a, bo~h .. of . which 
lead to his be:i.ng found guilty al~o on O:>unt 2 , ( Crimes ngninst Pea.oe.), 

,"and wore, therefore, r;ertai nl 7r comddered by the Tribunal t o be crind.nal. 
Not too 11110h reli4nco c:m ~ t hur<:lforo, bo .. l aqod on tho omias ion of the 
word "criminal" ·1n the head i ng of the o.ppr opria t e pnro.grnph dealing with 
Soyss-Inquart• s ~tivi.ties in AUBtria.. 

The case of Scyss-Inquar+ rs act i vitios i n Ju.stria c o..n, of courno , 
be -a1stinguiahed from t he co.so of v n ·,c h.i.rMl ·· n th t t ho lo.ttor 
became Roi~n ~«:--, ,' ' -: 1;r .; ,. • . ,. , ... ' . "' : • . , _. :· -l-ior 1939, wh i.l " Soy ss-
Inq~'ll't left Aus.trio. t 'tho oeginning of t ho mr :. "'-l· ,.1 .: .'\ ,J t he 
~uth ·: lands. 
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XXIV;,ron Neurath1 

, In the case of von Neuro.th 1 the Tribunal, \Dlder the heading "Criminal 
Activities in Czeohoslovak1o.", stated, inter a.lia, the following·, (p.1706lt.)s 
"As Reiche Protector, von Neurath instituted an administration in Bohemia 
and Moravia similar to that in effect in GermDJ'(Y. The tree press, · 
poli tioal parties ond trade unions were abolished. All gE"oups which might 
serve as opposition were outlo.wed, Czeohoslovo.ld.an industry was worlced 
into the structure of Germo.n war px:oduotion, and exploited tor the Geman 
war effort. Nazi anti-Semitic policies end laws •re a.tao introduced. 
Jews were barred from leading positions in Gove:..·l'IDeqt and business. 

In · August 1939, von Neurath issued o. proclamation warning ego.inst 
o.ey acts of ao.boto.ge and stating that "tbe responaibili ty for all aota ot 
sabotage is attributed not only to individual perpebatora but to the 
entire Czech population." 

This indicates that acts oomnitted before lat September, 1939, in 
Czechoslovakia, were considered criminal as war crimes and/or crimes 
against h\lnD.nity. 

♦ XXV.SlDl'fflalY ot the .iudpnt respecting o rimes asainat hpnit;y1 

♦. 

The International Mili~ Mbunal, in interpreting the notion '4 
crimes ago.inst humnity, leya particular atroaa on the provision of its 
Charter, according to which an act in order to come within the notion ot 
o. crime against humanity·, must have beon oomnit~d in execution of or in 
oonneotion with crime within the adiotion e w oh 
JOOans . e r a o ag nat peace 
or a war orime in the mrrower sense. 1borofore the Tribunal has declined 
( supra IX) to mnke a genoral deolt:!,!'ation that oota ocmni tted before 1939 
were crimes against h\1Dan1.ty within the meaning ot the Charter. 

In applJring this general principle, the Tribunal is particularly 
reluctant to acknowledge na or:lmes against humanity aots oanm.1.tted in 
Germany against Genno.ns before lat September 1939. 

This represents, however, only the ·genero.i view ot the Tribunal and 
did not prevent it from treo.ting o.s or.Imes ago.inst h\1111:Ud.ty acts cormd.tted 
by individual defendants against Gorman national.a bofore lat September 
1939, it the particular oircumsto.noes of tlle oaae appeared to warrant this 
attitude. Tho· CD.so· ot the defendant Streicher is here :l.n point, but even 
in his oase tho causal nexus between his notivi ties o.nd tho crimes 
oomnitted on occupied allied territory and against non-German na.tionals 
has been pointed out o.nd the moat that co.n be an:Ul '4 him :ls that he wna 
found guilty~ of or:l.Jms against humanity oamd.tted befora 1st September 
1939 in Ge:nnany against Gel"IM.n nationals. 

In the co.ae of none cl tM defondm ts wae 1lbe position sooh as would 
have load tp his oonviotion ,2nJl of or:l.mas ocmnitt~d :l.n ~eI"Jmey ago.inst 
Gernnns before lat Septeni>or 1939. 

The restriot:l.ve interpretation placed on the term "ox:tmes a.gains~ 
hlDMnity " as fnr o.a German nationals o.s victims wore ooooorned, was not 
applied by. the Tribunal in the case of viotiDl8 of other than G,rmnn 
oot ionP.,j ty. With respect to orilms oomnittod before lat Septernbe:r 1939, 
~ ..,~" _ t Aub ":d.:ui no.tiona.ls, the Tribunal esto.bl::l.shed their connection 
With the onnexation of Austria, which is a crine.against peace, and oame 
therefore to the oonolueion that they wero within the terms of J.rt.6(c) 
of too Ch~ter. This is portioulorly shown by the o.bove quoted reasoning 
in the cruse of Bl\l.clur von Sohiraoh and, with less precision, in the oase 
of the oofendant Seyss-InqWU't. 
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With regard to inhumane acts charged in the indictment and oonm.1.tted 
after 1st September 1939, the Triburw.l. ma.de the far reo.ohiing ato.tement 
quoted supra IX, from p.16927, thnt insofar a.a they did not oonatiiute 
war crime a they "M>re all oomni tted in execution ot, or in oonneotion W1. th 
aggressive war and therefore constituted or:lmaa ago.inst h\lllanlt,y, ' 

This is portioulnrly illustrated in the oaae of the det'endnnt Ribben­
trop and his activities with respeot to Axis satellites. 

From the ato.tenent on p,16943, quoted supra XIII, it will be seen 
that the Tribuno.l treats the notion ot' cr:lmas ago.inst humanity aa o. kind 
of subsidiary provision to be applied when a partioulnr area whore a 

. . ·cr.:lme ·wa.a c~ttfX1, is not governed by the Hague Rules ot' Land Warfare. 
Ge~ao.tion is, therefore, considered ·na ariminal umer A.rt.6{b) in those 
areas -g~verned by the Hogue Rogulations and a crime under Art.6( o) aa to 
tne remainder• · ·. . 

In general, ·the following may be so.id with respect to the interpre­
tation of the term "cruno ago.inst humanity!' by the Tr:l.bwwJ.1 Before the 
promulgati,;m ot the decision it wns assumed in ·Dlal'\Y cpartera that a crime 
agai~t hl.DDO.nity was a. novel type of interno.tional crime arn thAt the 

· · vrovisiona containing sanotic ns against it were equally applicable in 
times of ~ and of peace, .that they protected the h\.lDaJ'l rights of' 
inhabitants of all coimtriea, "of aey civilian population", against aJ'\Y­
body, including their own stE.i.tea and governments, and that the notion 
~seed thQ '5'lperior.lty ot Interno.tional I.Aw over danestic or nnuiJipal 
law, !Jcoordins to the inteiyretation given to the tei,n by the 
Inte"rnational Kilitarz Tribunal. this is not so, . 

As i~terp~e~d in the Nurer:berg Ju]gment, the "term has · a considerably 
nan-ower- ·'OoMotaiion~ It .is, as i 1; were, a kind ot by-product of war, 
applicable o!)ly in time of war or in connection wi tl\ war and destined 
primnri!r, ~ npt exclusively, to protect the inhabitants of foreign 
countries ag~nst q~a committed, in con~otion with an aggressive war, 
by the authprtties and organs ot the aggressor state •.. It sorves to 

. oover ·oases · .. no:t, covered· by norms belonging to the 'tra.9itional "laws and 
customs of war0 ~ -- ·--It is nothing but· a particular type of war or1me, a 
kind of ol,o.usula: 'fenern.lia, the purpose of which· it · is ·to make sure that 
inhumane .acts. vio ating general: prinoiples · of the laWB ot all civilised 
nat~ons canm~:tted in connection with war, ~h(?uld not go unpunished. 

XXVI.-CoJ;11Parison. of the interpretatio"-. by the Tribunal with 
the •!General ,propositions" adoi,ted by c§id.ttee fg (Doc,c.201). 

(1) Paragra.IX'l 1 · ot the •General Propositions" ·bD.s been endorsed by the 
Trib1,ln8.l-. . TQe Tribunal is ol so of the opinion that one and the same 
-a.ct . may. _constitute ·both a. :war crime in the nan-pwer sense and a crime 
against humo.nity;" the Tribunal is, however, also conscious of the faot 
-that this .ov~rlapping of tho"· two terms does not nnke the a.pplioation of 
the 1 a.w .~asier and in the sentehoe dealing wtth -'GerDBnisa.tion, quoted 
.trom p.1694-J, in •pnragra.phs XI.It and "£:/3 of this paper, the torm 
. orl.Jm ngnins1; humnni ty was interpreted as a term--.covering or.lminal 
denationnlisation in areaa to which the laws anl' customs of war did not 
apply. Reference is made to ·h footnote on page .2 of Doo.C.201, where 
OoDlni ttee m also oxpreifsed its opinion that in ~ purely scientific 
system, violations of thl3 laws 3.nd cuetoma of war · ·should not be included 
in the term ,"orims a fJainst hurrnnity", which should bo restriotea to such 
offences os do . riot fall under the term of "Violations of the Laws and 
Olstome of War." 

• 
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(2) ~ho ?'ibunnl has not acted upon tho division of orimea o.guinst 
humanity into tho two typos of: ( 1) crim:Js of the murder type nnd ( 2) 
porsecutions. It recognises only ono notion of ori.Joos ngninst humanity 
and applies to all nots fnllin8 under this n tion tho qunlificntion thnt 
the net must ho.ve boon coo,n:l.ttod in execution of or in connection with a 
prime against peace or a wo:r crime in tho mrrower sense. 

(3) No JJ10dification of p oint 3 of Doc ~:0;201 appears necessary. 

( 4) From the fact t hat t he Tribunal does not distinguish betweon cod.mos 
of the murder type and persecutions, it follows tho.t crimes against 
ni:,mbers of belligerent forces ore ontiroly outside the scope of orimas 
against humanity. · · 

(5) The condition t hat the octs bo in execu~ion of or in connection with 
atzy' crime within the jurisdiction of the International Military ~ibunol 
applies according t o the Nuro iberg jwl~ont t o c..11 ld.ndc .of crimes against 
humanity, and is not restric-t0d to wh:\t O:>mm.ttee III cnllod "persocutions" • 

.Thu Tribunal does not seem t -idmit the possibility tha.t ime sot of faots 
may constitute a crinc a. nins hUJll.'.;lnity becausu of its c ounection with 
another cri.Joo against humanity ~ 

♦ ( 6) The decision of the Nurei berg Tribunal h~s no beartne at all either 
by wey of confinMtion or by ·;ey of repudiation c-n the limitations of the 
tem "or:lmes o.r.:ainet humanity" attempted by Cor.u;tf.tteo III to the following 
effect: 

" Isolated offence s do not fa.11 within the notion. l'J3 n. rule 
systematic muss action, particuln.rly if it can be sho,vn to be 
authoritn.tive, will bo necessary t o trn.nsfonn a common crime, 
punishable mere ly under nrunicipul l aw, int o a criroo against 
hunnnity which thus b ecomes also the c oncern of International 
Law. Only crimes which either by 1he ir m r,ni tudo and so.vagery 
or by tmir great number or by the fact that n nimilar pattern 
is applied at different times and places, endn.ngor the 
international coovm.mity or shock the c onscience of mankind, 
warrant intervention by Stntos other than th.".t on v,hose 
territory the cri.Ioos have boen committed, or whose subjects 
ho.ve been their victims. " 

In the cn.se of the Nuremberg defendants, it was tho basic assun;>tion 
that their acts were -not iso,lnted offences, but that t hoy v~rf3 the 
or ganisers of crimes against huma.ni ty fn v r-y grun.t nur.'lbers. The 
correctness or otherwise of tho dofinition suggoated by· Comnittee III 
Vli.11 therefor e have t o be decide d in tho trio.ls of persons,· not major 
wnr criminals, accuse d of conrni tting c1·1100s ngain3t h~ty before 
ainicipal ( occupation, military,) c ourts. · 

(7) The stP..~·erent contained in Doc.C.201 thnt ·. it . :i,.sirrelevnnt whether a 
crime against humanity has bee n conrn:l.ttod befor e or durin~· tho war,. . 
though based on the express provision t o the so.rrc offect _c ontained in the 
Charter, muQt be considerabl y qualified in view of the Nurc~erg jud~nt; 
although in theory it r offi'lins irrelevant -,meth\jr a crime against humanity 
was comnd.tted before or cllring the wa:r, in practice i t is difficult to 
establish c onnect':i:cn be tween ·,ha t is alleged t o be a cri?oo a.gninst 
humanity and n crime within t h:e jurib clict ion of the Tri bunnl if the a.ct 
was comr.rl.tted before the wo.r. 

( 8) Corrmi·~teo· III has stated t hat tho •t:l,'.lti nnlity of the victim is 
irreleva nt. This o.s , ,pt i on wns basu 1 on the v,ords of. the Charter . 
"conmi ttod a ir. ct nny ci vili ri.n popt l r,tion". Hor0 ne~in, the proposition 
rorrnins t rue in t heory , but nu t , ccor c"! i ne t o tho vicv, t~o Nurerrborg 
Tribunal , be coMir1en 1.y qul\lifi•..;a wi th r 1::gn.rd t o oct · c omnutted bef ore 
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tho war in Ge:nnney ago.inst Gorr.lM no.tionala. Even 111d. th regard to 
revolting and horrible orimoa, the oonneotion with the nggreaaion or 
with war crimes mat be provod and where proof is not aatiat'aotory, they 
are not oonaidered by the Intornationo.l Mili tnry Tribunnl .aa o r:t.ma 
against hl.lDMity within tha meaning ot' ti'¥! Charter. 

(9) Tho problem ot leaser perpetrators wns outside the proooedi~a 
before the Internationol Militory Tribunal. 

( 10) 1be irrelevance .of the lex looi has been conrinned by tho Tribuno.l.. 

(11) The proposition Uiat a orime againot humanity OM be oamd.tted by 
enacting logialation whioh orders or perml.ts orin3s against humanity, haa 
been endorsed by th~ Tribunal, aa is pnrtioulorly shO\m in the oaaea ot 
the det'endanta Frick and Neuro.th. 

xxv.tr. Tbe Authority ot the Nureni>erg Jud,wrnt, 

.. 

. The problem arises whether tho attitude of the Intorn.,.tional Military 
Tribunal with regard to tho notion of <rimes ago.inst humanity (and tor 
that matter, its interprota.tion ot the lo.w in general) is binding for the 
decision of other oases to be tried either borore the Internationo.l. 
Military TribunoJ. itself, ( :i.r such subsequent trials should take plooo, 
which, I understand, seems hardly probable at prosent), or by other oourtti 
be it the International M:l.li tary Tribunal r or the Far Inst, or municipal., 
~ocupational or ml.litnry tribunals of other United No.tions or Axis Powers. 

The Tribunal ho.a expressed its opinion thnt the rnoJd.ng or the Charter 
was an exercise or the sovereign legislative power by the countries to 
which the German Reich unconditionally aun-end_erod; the undoubted right 
of these countries to legislate for the occupied teITi tortes ho.a now been 

'recognised by the civilised 110rld, (p.16871). From this it appears • that 
t}ic Tribunal cqnsiders itself to be not on orgnn or the intornationo.1 
coJJ111Unity at large, as, e.g.,the Permanent <l>urt of Arbitration, the 
Permanent Court or International Justice or the Interno.ti6nal Court of 
Justice. The Tribunal allots to itself a considerably lesser standing, 
nrunezy the standing of an occupational court ho.ving jurisdiction over 
Genmny and Gennan nationals. This classification of the International 
Military Tribunal not as a court or the intorno.tional cOJIIIlUnity of 
no. tions, but as a loonl court for Germaey, is, gonorally sperud.ng, 1n 
accordance w:l. th sane of the provisions or the Four-Power .Agreement of 8th 
August 1945, and of the Charter annexed to it. 

Article 1 o1' the Asreemnt r.rovides -for the establishment of an 
Internat~bnal Military Tribunal 'after consultation with the Oontrol 
Council for Germany." 

Art.22 of the ti1arter provides, inter alin1 that the first 
.. ;...etings or the mr.i:>ers of the Tri bunnl and of the Chier Prosecutors 
shall be held at Berlin in o. place to be designated by the Control 
Oounci,l for Genna.BY, 

Art.28 r:£ the Cborter provides that tho Tribuno.l shall ho.ve the 
right to deprive the convicted person or any stolen property and order 
its delivery· to the Contro~ Cc?.u~i~ __ ror Ge.£.nnnY, 

Art.29 of the Charter prov.idea f~r ·the sentenoos to be carried . 
out in accordance with the orders of the Control Council for Germany, 
whioh IIlllY at any ti.m3 reduce or othorwise al tor the sentences, but mo_v 
not incronso tho oovority thereof• Under Art.29, the Control Council 
for G0 rmany has also the right to conto.ct tho Coor.ti tteo of Prosecutors 
with n viow ton re-trial of defendants on the discovery or rreeh 
cvir,,; noe. 

• 
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Under 1.rt.30 of the G'ho.rtcr, tho expenses of t ho Tribunal and of 
t ho triru.s sha.11 bo chnrcud by tho Sie n torios ago.inst the funds nllotted 
f or m.'!.intennnce of the Control Council for Germnny. 

These provisions in th:lir totality point in the direction of 
c onoi doring tho Interno.tionnl Mi.litnry Tribunnl ns an organ of the 
present government of tho ten-i tory of Gerrnn.ny a.a n condorniniwn of the 
four Powers, which is cnl lod upon to apply law 1'luwinr, from the Oontrol 
Council for GermD.ny, as tho organ in which supreme authority over 
Germany and the Gonna.ns is vested o.t tho present time. 

Tooro are, on the other hand, feo.turos in tho F ur-Power Agreement 
nd in the Cho.rter o.nnoxea to it, o.ccor ding tho Intornntional Military 

TribW'lnl a higher stntus, trnnoconc1ing the b oundo.rieD of Gcnnany nnd of 
the local lcgnl crdor of one co\ll'lt~y. Those fonturo Ll ore: 

( o. ) The provisi0n of i\rt. 6 .. of tho Charter, nccorcli ng t t which tho 
jurisdiction of the Triburu :, is no t restricted to Gormn 11 mnjar Viar 
criminals, but, in theory ri l ea.st, comprise s also tho r i ght to try and 
punish tho major war criminal s of all the European Axi :J Countries. 

(b) 'lho provizion of 1. : . • :.> . of the .Agrc:eJ1X;nt giving . ny Government of 
the United Nations tho right to adher t o t ho .greomcnt, a right of 
which the following 19 5tat,Js have nvo.ilcd themse lves: Grecco, Donmark, 
Yugoslavia , the Nethorlo.nds, Czechos l ovc .:ct.a, P ol and, Bal~ium, Etliopia, 
Australia, Honduras, Nor vmy , Po.nrunn, Luxemburg , Hn.i ti, New Zealand, India, 
Venezuela, Uruguay n nd Po.rnguo.y. 

If too opi nion i s correct thi t t . "' I nter lk".t i onnl ... ili tary Tribunal 
is o. municipal ( occ..ipn ~i onal) court for Germany, it is cleo.r tha t its 
decision cnnnot pos si ly l ny down l o.w b ind ii,e on the c ourts of other 
countries, whether or not tho laws of these: co;;ntrios ore based on the 
sys t em of' bindine proco ent, o.nd the decis i on i s theref ore f or other 
c ourts only of por n sive authority , whlch moc.ns tho.t o.ny o ther c ourts 
mey follo\"1 tho Nurcr.ibor interpretation, i f lt 0011sidt_;rs it c orrect, anc'I 
may disagree vri. th it, i f it considern it i ncon-ec t . 

'.the osition would not be o thorwisv if t hu '1':cibu l were a. c ourt 
of the interna tinno.l c omnunity, as, o. g., o.n Internnti ono.l Court of 
Jus tice under its So.n Fr a nsisco Sta tute ~ In :,:eta 59 of tho Sta tute of' 
the Intc:::.-nntion Court of Justice , it i s l o.i d dovm (o.s it vms in Art. 
59 of the .Sto.tute of the Permanent Court of I ~1ter!1ntiono.l Justice ), 
that t ho a ecision of the court has no b indi ng f orce except be tween the 
parties in re spect of that po.rticuJ.a:c c ase. 

Thi~ eo nero.l r u.l c applies, of c ourse , only t o the xte nt t o which 
there is no express pr ovi s i on t o the c ontrary in t ho · Cho.rter . Tho 
l a tter is the co.so vr.i. t h r cpvc.t t o decis i ons of t he Tribunal Ylith 
r eeo.rd to criminal or go.nisutions; in suc h ca ses 

tho criminal na ture of tho eroup or organisation i s , under. 
,1Tt .10 of the Cho.r ~er , c om, · tlo1·0d prov a d.nd o iall not be que stioned 
in national, milit:n-y or occupo.tional c ourt s of a ny Sigmt ory , ( Great 
Britain, Fra nco , tho United Stut es of ~~rica a nd the u.s.s.R. ,: 
Apr.rt f r om this particular a opcc t , t ho d ci sion (,f tho Intorna t:t. c:1nl 
Mil i tory Trih m,,1 ius . . f _c i t .-~.P..~r _p~t.£..1! only. 

This is not t o zcy t hat the: decision of' t ho Tri b unal is nnt bouncl 
t o infi h,nc a ny Court throughout t he worl d , vlhi l' wi l l be fucoc.1 w:i. th 
s:i ,..,~1.'U' f ac ts . He Yfould be o. b ol jud e of aey nntionn.l, occup.'.\tiono.l 
w .. : mili t ry court v1ho would decline t o bu guinea hy the r cncon cl 
j udgroo nt of e n \I't c omp()scd of f 0 tr 0 · , . .., .. t mer.ibcr s ,f u ]~, .,, 
of t he 1 ..., 1 - 1 :l t 1: .1 ur s , orc:i vuc1 :,. t af ter n t .c: '\l. , niquo i 



J 

I 
-20-

bo.okod by tm authority not only of tm fuur Signatories, but also of 
ninetoon "o.clherent" stntos, always provided that the facts - o.nd the law 
to be applied - ore the aru:w. That too lo.ttor is not tho case as for 
o.s <rimes against hlD'llnnity to be tr.iod un~or tho Control Council )Aw No.10 
are conoornod, will be shovm in the following poragr:1ph XXVII of this 
paper. 

XXV1I.1'ho Nuremberg decisi on ant1 the Control Council Iaw-N0,10, 

The Control Council tnw No.10, publishod in the Offioitu. Gazette of 
the Control Council for Ccnnany, No.3~, i,.50, (seo o.l.s.o Military Goverr.­
ment Gazette, Gormruw, Britisl\ Zone of Control, No., 5. r, .46; Doowoonts 
Series of the Research ct'fico No.15 bis, nn0 this vr.ritor's commentary in 
Doo.Miso.No.9.), ha:1 beon pro1,rulgo.tocJ by tho Control Clluncil "in order to 
givo effect to tho terms of th~ :Mosccw Doolaro.tion of 30th October 1943, 
tho London Agreemen-i: of 8th August 1911-5, and. thu Cho.rtcr iuouad pursuant 
thereto." · 

Art.I. of tho LawNo~lO l.cdo.ins ~hat, inter al.in, th1.. London 
Agrearoont is made an integi·al. part of' this l:l.w., lirt.n provides that 
each of tho following acts i., r ecoenisod o.o a crime nnd c1nurrero.tea under 
(a), oriioos ngo.in<:t pea.ca, w;Jc...c (b) wnr cAinn~ , under ( c), crimes 
against h\DllO.ni ty > and unclcl· \ a 1 , oombership in n c, tegory of a. orir.d.na.l 
grrup or organisation deola.rGJ crimiml uv -';hu Intcrn.'.\tionc.1 Ml.Ii tnry 
Tribunal_. 

We nre here c oncornud wi th oriJoos ~ :ni 1st humnnicy • . 'Ibo respective 
provision of Lo.w No.10 roads as follov1t. : 

11 
( 0) CriIOOs ~~-Hur,lD.ni m . 1, tr•)Oi tio S an., Ol fe 000 8; 

i1)Cluding but n- t lir.tl. ted t o m.1r (1or, cxterwination~ enslave­
ment, deportation, iq>risoru;ient, t orture, r Rpe, or other 
inhumane acts comrni ttod against :ul)' civ:i.linn po_ ulation , 
or persecutions on poli ticcl, r, e ia.1. or religious grounds, 
whether or not j n v.Lolo.tion of th d or.1cwtic lo.ws of the 
country ·,·mere porpet1·0.ted. " · 

If' we compare tho dofini tion of "Crin::s ~al nst Hw.iani ty" undor 
Law No. 10 with the clef:!.ni tion of crimes against hunnnity in the Charter, 
ne find the follo, .:.ng uifforcnoos: 

(l) Th6 a e:t'initiun :Jf' La.w No.10 bogl.ns with the · ·✓ards "J~tr,lcities and 
o:ffeooes, including b· t not limited to • u." Those words nre not 
contained in the Charte~. This Jll3o.ns that tnc ollUTlJro.tion in the 
Charter is exho.ustivc, in La.w No.,10 exerr.plative. This difference does 
"lot ruoot.nt to too much, bt::caU3c the ·words used in .ic Chartor, "or 
other· inhumane acts", l'.re so wi de tha t the enumero.tion is, in practice, 
also only exe~lative. · 

• ( 2) Arr.ong the acts emuncratcd in Ln.w No.10 oro tho followine , which are 
not enurno;~tca in thE:: Clm1--tcr,11-'ll1Y.,l;v: 11 :L-;,pr·nonroont, torture and rope". 

( 3) The word 11·0.nd" bef ot"f' '' other . 1. nl_n~ne SiOt s '' is rep~cod ~n lnw 
No. 10 by tho ~lord II or". Thi.s o.rc.:Ln indicates that the intention of the 
nnlror3 of LawNr .lO wns to :i ivo it o. vrlcler scopu, a lthough tho 
pro.ctionl eff'cct of this 'J..l teI-n.Uon should not be too grea t. 

( 4) Tho vrords "bcfor u or uurinr,, the war" nrc r.ii ~tocl i n Luw No.10 
TL is submitted that t · s nlter nti on has no prnotica l importa.ncc 
be,._,...,,. · ~ _ 1-•~er pra o/is i ons of L TT N 0• lb it is qui to clear t~a.t 
Law No 10 t oo u· ..,, .; '"'S t cri~s cu:,: ~ tod both before a 11 during the 
w~-.r •• Cno of tho p .,• .:_ ... ~ -,,c; " i~ t:.i- --,1t i::, 1.r t II( 5) of Lrwr No.10 

.. 
• 
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rogarding the Statutoa of Limitation. (See para.XI of Doo.Miso.9). 

Tho omission of' thL· words "before or during the wnr" m.·w havo the 
reason that the legislators intended thnt tho provisions should cover 
not only acts comnd tted before o.nd during the waz; but also acts cOJJJni tted 
after the war. 

( 5) Law No;JO does not contain the words "in oxocution of' or in 
connection th · crime within the urisdiotion of the Tribunal" 

s, o course, is mos ndmoonta.l and moat s ng crence 
between the Charter and Law No. 10, pa.rticulnrly in view of tho great 
importance o.ttdbuted by th Intornnti,Jnal Military ~'ribunal to those wry 
words. Fran this difference ·between tho tQxt of t.l-w Charter ll.nd the 
text of Law No.1O, it follows that this ~ortnnt qunlifica:ti"on ot· the 
term "Ori.Joo aga;i.nst Humanity", as Wlc1orstood by the Internntiona.l Military 
Tribunal, is entirely ~nt P[>lioabl~ in proceedings W-X:or Lnw No.1O. 
Contrary to what wns saicJ by· thtl· I ntornational M:1.li tm~,r Tribunal with 
regard to the law to be ap;ilied by the International J:ilitary T ribunol 
on p.16927 ( quoted supra JX), it is not necessary under Law No.1O to . 
prove that acts, to ful l tm er the notion of crime against hunnnity 
·I.I. thin the meaning of Law No.10, must haw been in execution of, or in 
connection with o. crimo , ,:.unst peace or a vrer crime in the narrower 
sense. 

Tho effect of this fundD.m:3ntal difference betwee n the Charter on the 
one hand, and Law No. 10 011 the other, nnk:os the whole jurisprudence evolved 
by the Inte rnational Military Tribwnl Yri th a view t restricting crimes 
ngo.inst humanity t o · those closely connected vii.th tho wor, irrelevant for 
the coUl'ts which are den.ling or will e dealing with cri.Jms ago.inst 
humanity under La.w No, ].0 0 

It seems, on first sight, t o be r thcr atartline that the law 
a.pplied t o the m...'\jor war criminal.a v,ho ~ro tried under the Chorter, 
should be less comprehensive and therof'oro less severe than tho la:w 
appliecl to not-so-high-rnnking porpc tra.tora. To this ob jection it ncy 
be replied: 

{a.) Tha t it is only a thooroticnl and doctrirol on0 , because the mn.jor 
v,or criminals v,oro c;nught in the net of the law in spite of the 

~ qualification c ontv.ined in Art.6( c) of tho Charter. 

(b) That the ., trikine difference in the t exts of t he Chorter on tho 
one hand, and of ½w No.1O on too othc:r , docs no t pen:ti.t of fil\Y other 
intor.?rut a. t i on. /Ther e remn.ina one oifficulty in the interp1~tation of 
Law N0 .lO. Art. t JTlc.'\.kes the London Charter a n integral pa.rt of the Law. 
Art.II c anto.ins, ns shown, provisions respecting, inter nlia., crimes 
against hwn.:,.nity, which differfror.l the Lon:! on Charter. Which provision 
is to prevail? I submit that rll't.II is the operative provision, the 
quoted part of Article I only incorporatlng the provisions.regarding 
maj or wor cr:Lmino.ls in the local law of G0rmany. The [>:l.11lt, or 
innocence of persons othe r than the major~ cr:ir.dnals, is, in 11\Y view, 
governed l>y 1 rtiele :c:. 

I undorstnnd thnt a. Cnrryine-out-Lo.v, t o the Contrcl Council Law No. 
10 hns been prcpnrca · tho British cuthoritios for the British zone. 
Tt mny be thnt t he: t t r.ient bf t he l a.VI I D.S c.,n u :i !":01 in this po.rngraph 
.-11. I. , '-' ,we t o be supplemonted or quo.lif:tea '"'~ the text of t he Cnrrying­
ou t-Law .: t Br.i..ti~h 7, ()l'J" ·i .. ~-:r.:..:. ol e . 
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XXIX. The different ~pronoh of a Criminnl. <b1rt on the 
one hand and of te United Nntions lir Orimes 0aiin!ss1on 
on tho other, 

In considering tho jud811WJnt of the International M111 tar,y Tribunal 
in its boaring o~ the activities of tho O:mnissionl it should be borne 
in mind that the approach of the International Mil tary Tribunal and, 
for 'that matter, of o.qy ether court administering penal law, to certain 
facts and their logl\l relevanoe, nuet nl!toessarily be ditterent trom 'the 
approach to tho aam> to.eta by the United Nations W'o,r Crimea Oonml.asion. 
Whilo the Intorno.tione.l lf:l.litory Tr.l.bunal o.s a cotrt of law has had to 
establish, and did aotuall;y establish, whether a certain tact is proved 
"beyond reasono.ble ·doubt" (of. the acquittal ot Schacht, (p.17022) and 
the aoqui ttal of Po.pen ( P• 17051 )), the Conmlsaion ho.a only to decide 
wheth~r thore is a prim faoie case oS&i mt o. oortain person or a e;rcup 
at' porsons. 

ibo Oomnission has further to consider that the law to bo applied 
t o "orimos against hunanity" by natioMl, occupational or mili.tary 
courts need not necessarily be the scu ie ll8 t ha law which was applied by 
tho Nurenl>erg Tribunal. With r6gnrd to GermaJ\Y, it ho.a been shown in 
paragraph XXVIII supra that too lAw loid down by the Control Council 
d itters from 'tho law of the Olartor. 

.. 
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IJ.Jl..6-1. 
29th Ooto1.11:ir, J.946. 

UNITED N.A1'IONS WAR ORJMBS OOMMISSION. 

OOMICIT'.m III 

Yugoslav-Italian oharges ot Orimes as,unst 
Humanity referred to Oommlttee III by 
Oalml. ttee I. 

Dra.tt Report by Oonmlttee III. • 

By the Seoretary to Committee III. 

L Oouml.ttee I has been examining o. oonsiderable mmber ot 
charges brought by the Yugoslav National ottioe against certain 
Italian national.a. These o~ges include Charges Nos.1323,1462, 
3296, 4031, 4032, 4033, 4034-, 4035, 4036, 4037• Of these charges, 
the Charges Nos.1462 and 4037 deal with the same faots. 

The · charges mentioned were referred to Ooamdttoe III by 
Comm:Lttee I, the te:nns of' referenoe beiJlg that Committee III should 
gl.ve its opinion as to whether or not the alleged crimes should be 
oonsidered as Crimes Against Humanity, and for what reasons. 

II. The facts of the cruses referred to Committee III o.re reprod-
uoed 1n Docs.III/32, III/45 ani IIJ./.56. The Yugoslav representative 
on the United Nations War Crimes Commission, Dr.R.ZIVKDVId, supplemented 
the oharges by two memoranda, whioh a.re contained 1n Doos.III/57 and 
m/59. 

IIL • In the meeting of Coumittee III held on 2nd Ootober,1946, 
(Oommittee III Mirutea 2l/46)Dr.ZIVKOVIO proposed that the oonaider­

. ·ation of the oase No.1J23(annex to poo.III/32) should be adjourned, 
· beoouse it was not ·directly oonnaoted with the other oases erumero.ted 
. above.. Thia was agreed to by Oormnittee · III and this report deals 

a.ooordingly with all the oases mentioned in para I of this paper, with 
the exception of the Charge No.1323, on whioh a apeoial report will be 
prepared in due oourse. 

IV. Prom the following report, it will be seen that the indind-
ual oharges brought by the Yugoslav Nationnl Off'ioe, o.rd dealt with 
in this repcrt, deal in sane oruses with a considerable munber of 
different sets of faots. On some of such sets of faots, or "oounttf1 
the inf orrna.tion so f a:r produoed by the Yugoslav National Off'ioe was 
not oonaidered sufficient and, the decision on some oounts. hrus a.ooord­
ingl.y o.lao been adjourned until additional intomo.tion is forthoaning. 

V. In presenting this report, Committee III states, 

1. Tha.t it is not conoerned with the question whether 'the 
persons o~ged by the Yugoslav goverment should be listed 
by the Ooomm.ssion o.t the instnnoe of the Yugosla ~ government. 

2. That it is not oonoerned with the question whether the 
persons shn111f l>a axtradited or honded over to the Yugoslav 
gov9rnnont. 

3• That it is not oonoerned yd.th the guilt of ea.ch individual 
aooused. · 

The only question on whioh Oommittee III hns to give its opinion is 
whether the f'o.ots set out in the Yugoslav charges oonstitute crimes 
against m.unanity an:l if so, to give the reo.sons. The ~ask of Committee 

. -
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III is therefore ~striated too. reply to this theoretical lego.l 
~estion only.-. 

Oonaidering tha charges referred to it froa th.is reatrio'ted 
o.ngle, Oommittee III makes the obsorvo.tions contained in the follov1ing 
po.ragra.phs of this pl\per. 

VL Oase N~13296(Doo._lI1/4:5) 
This oha.rge contains eight different oounts, with whioh 

Committee III dealt ns follows:-

Count 1. . 
The decision wo.s adjourned until the YuBoslo.v No.tiono.l Office 
oould su:gply:_ .fi.lrther Wormo.~ion. ' 

dormts 2 and J. 
There t_he o.ocuse,d is .charged thrlt his troops, in a tttrror raid, 
pillaged the pro,perty of', throe· people, am that o. unit of his 
troops ·beo.t and- ;ortured o. man, threatening him with dea.lh and 
looting )lis be long;!.nes. · 

In the oourse of the discussion of these ohnrges, the question 
W\\B raised whether or.imes a.gO.:,.nst property could be oonsidered 

• 

a.a crimes against-. luunanity, . · and it was 1>9inted out by some 
epeolcers· tho.t the acts oo~ when rebellion against the Italian 
authorities was in progress, It was also pointed out that it vras 

relovant whether or not the aots were committed in the course 

• 

of operations against pQl'tiso.ns, am if this wo.s not the oase, whotho::­
they were .. , oanmi.ttod a.ooording i;o_ o. . pattern, the object of whioh vm.a 
the persecution of the civilian Po~la.tion for polit.:.oo.l or r.1oio.l 
groum.s, . The 7(ugoslo.v· representative, ori t_he other hand., drew tho 
Oommitteo 1 s at tention to the faot that the orimea <lesoribed in 
Counts 2 ~ .3( and :for that ma.t·ter, all orimes ohnrged in co.so No., 

:, . .3296) ha.d been committed after· the Italian a.nnistioe am that, 
' aooordingly, the aooused were rebels in relo.tion to their own 

13overnnent, whiah had oapitulo.ted to the Allies. They ho.d, in ti10 
Yugoslo.v represento.tive• s su'b!li.ssion, no o1aim to the sto.tus of a 
belligerent foroe. Other members replied tho,t the "Fasoist,-Republ.1.oan" 
foroes via. facti hnd, been trea.ted by tne Allies as oombatant 
bel.ligere·rit ·units. The Oommitteo· oame to the oonolusion th.'.l.t too 
facts as .alleged in oounta 2 a.rd 3 were orimes am that it will 
deoide ,·theio~:- they, .fnll ·under the notion of o irnes !} inst tn.un:inity, 
when oonsi<lering ~~ v/oole of the oases sul:mi tted. 

Oormt ~ 
This c.ount deals with two dlf'ferent sets of facts. In its first 
pa.ro.gr~h, one of the o.oouoed is ohnrged that a unit unier his 
oommanct · o.rrested ap inhabitant ·.nnd deported him 'to a. oonoentra.tion 
oamp .in Gei,:lllllY" •~ to this, the Oocuni ttott o!lllle to the some 
oonolusion o.s vr.1.th roea,rd to oormts 2 am. 3, . namely that a prima. 
faoi.e O!l.Se fol;' a or;une havine been oommittod has been rode out, and 
that ~ho queation .of its olassifioation o.s a orime o.gainst humanity 
would be oonsider.ed when 1B whole of the charges will have been 
under review. 

The seooni par~aph of Count 4-( regardiJ16 the killlne of Kamilo 
StepanoiJ )wa.s adjourned rm~il the Yugoslo.v National Office will have 
had supplied inf'o:nnation rego.rding the question why the viotim hod 
been k:Uledo 

~ts _ _5~ ~_z. 
These filiree cou +; - ,.,l 1 1c..u •'fit t .,illn.ge • The decision of Oommi.ttee 
III was to the some effeot a.a in the above-q1otod oounts two and 
three. 

--
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Oount a. 
This oount oontains a char.ge t hat tl. Comruander of the Partisan 
Brigado was taken to o. hous~, where he was tied· to the stair-
oase for two cl.o.ys, beo.ten :ll1d tortured. · He wns then taken to 
the River Isonzo an:l shot without trial. The Oormmlttee deoided 
that the torture and the shooting without trial oonatituted a orime, 
the qualifioa.tion of vlhiah v.ould be oonaidered in oonneotion 
with the whole of the ohargt:o wbnitted. 

Oase No :4031. 

Oounts 1 and 2. 
are, o.ooorcling to tne staterrcnt by Dr.Zivkovio, important as 
illustrations of n pattern, 'tu t were not ohn.r~es in themselves. 

Count 3. 
Thie oount deals with opening f i rtl on people in a haae, the 
wounling of two Yugoslav stuclents whu were inside and who ware 
arrested .together with two 0thcr

1
,men. The house was blrnt 

down, all~~'h ~s~" l~ o~~,.,,~~n~ <Jill­
olusion t n orl.lllt3 ag&rns'r'fiiim:mfty8'wmil.~ Be~~'!· in 
oonnection th the other chn.ri1.eso The Committee did not, 
however, reBard the mere arrest of t w stuclen. ts ruxl two other 
menu itself as a orime. 

Couhts I+ and 5. 
These two oounts refer to shooting of captured partisans 
without trial. The Oommitte(:) i s of the opinion that the faota 
establish a ,prima fo.oie onse of~ orime, the quolifioation of 
whioh will be oonsidered in connection \vi th othe,; charges 
subnittedo · 

Count 6. 
This oa.se refers t o the wanton d.estruotion by fire of a house. 
Here again, the Committee is of the opinion that a pr.I.ma faoie 
case of a or:lme has been established. 

Oount 7• 
This -oount oonsists of three different sets of facts described 
in three paragraphs • 

Paragraphs l and 3 of OO\.\llt 7 were oiijourned. 

As to para.graph 2; which oontaine the charge of ·ob(>ot~'llQ oiviliana 
arrested for violation of a ·curfew while allegedly trying to 
escape, the Committee oonsiders that there is a. reasonable 
suspioion of n orime having been oommitted, the qµa.lit'ioation 
of whioh will be oonsiderod in conneotion with the whole scheme. 

Count a. 
This count oonoerne the shooting of a captured partisan while 
allegedly trying to eaoape4 The Oornm:lttee oonsidera this oharge 
as a prima faoie case of o. crime. 

VIIL Case N~3~ · 
This cge 0u~oern~ the pill ~~ing of villnges, setting fire to 

houses and the rurcler ond deportation of persons. The oanmittee deoided 
that a prinn fa.oie case of a crime had. been mad.a out. 

IX. Oase_l!q_e_M>JJ., 
The Cciiimrttee arrived a.t the same decision with regard to this case, 

oount 1 of whioh oonoerns the shooting of nine hosf:Jages, and the seoond 
the shooting of threo want=m ·m er the pretenoo that they attempted to 
esoape, 
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Oo.ae No. 4034:, 
Oounts 1 to 5 ot this 
oharge refor tot• 

Oount 1. 
IUl'l'lsonnent ot 4,5 men and deportation to oonoel\tration 
oomps in Germal\Y. 

~~-~ ' 
A ao-oai.led "moppillB up" aotion, in the oourae ot wh.t.oh 
persona wre arrested, one of them banged, the othem released, 
am the vU1age pillo.ged. The hanging took plo.oe without trial, 

~ and oa.pture of partisans, taking some of them to 
a housej stripping some of them and torturing them to death. 

Oount 4. 
The hanging ot tour men without trial, 

~ ot n. village, setting houaea on tire, killing 
people, 1noluding women and children. 

The Oazmi.ttee ooneidered that with regard to all five 
oounts, a prime. to.o:18 oaae of' a orime had bee~~ out. · 

The obarg• Jref'erred in Oount 6 of the some oo.ae wn.a 
abandoned by Dr,Zivkovio. 

Oo.ae No.1tPJ5• 
Oount 1. 
The Yugoala.v representn.tive pointed out tint the of'tenoes 
alleged to have been oonmi tted under oount 1( am aleo oounta 
7,8,9 and 13) were oamnitted arbitro.rily. The ~ttee oame 
to the ooncl.uaion that the shooting alleged under Oount 1 
constitutes a primo. ta.oie oase of' a or.l.me. 

Oount 2 .. 
l'he Yugoslo.y representative abandoned thia count. 

Oount~ . 
Here r Ocem:l.ttee oame to the same oonoluaion a.a in 
reapeot of' count 1. 

Ooun~ , 
tlie alav repreaenta.tive abandoned oount ~ · 

Oount ,. ' . 
& 0anmittee adjourned this oount on the suggestion of the 
Yugoslav representative. 

Oount 6. 
Tbla. oount wo.a abanioned by the Yugoslav representative as tar 
a.a the alleged robbery was oonoemed. The shooting however 
oonatitutea,in the Oomm1ttee' a opinion, o. prime. taoie oaae of 
a orime. 

Oounta 718 and 9• 
& same ·ap.pilea to the shooting alleged urder counts 7,8 am 9. 

Oount lQ• 
The Yu130alav repreeEmt~tive explained that ~ intemnent in 
Gel'fflal\Y, intemment in a oonoentration oamp ,ma mea.nt. The 
Oamnittee came tµeretore to the oonolua:1.on that aa tar as 
deportations to oonoentra~ion oampa,.. oonoerned, a prima 
taoie oo.ae ot a orime had been mode out. 

! . 
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Oounts 11 am. 12. As tar tlB the deporto.tions to Conoentx-ation · 
camps alleged under these oounts are oonoenied, the Commit teo 
found a prima faoie oo.se of a orima,. 

Oount 13. The same applies to the faots alleged unier oount 
13 as far as the shooting or the viot:lm is oonoerned. 

Oount i;. . . . 
With regard to the alleged beating nn:1. to~ of the victim, 
the oommittee finis a prima faoie oo.se of a orime. 

Oase No,~6, · ·. . · · 
The Yugoaav representative o.bo.nd.oned the charge of wro~ 

arrest, 4s regards the detaining without food and the order that victims 
be sent to oonoentration camps, the Committee find a prima faoie oo.se of 
a crime to be established. 

The oase was adjourned o.s far . as the oommitting of a orime 
by ordering foroed la:bour wo.s alleged. · 

XIII, Oase Noe4037, 
Here the Oamd.ttee dealt with the counts reproduoed in 

par~aph I c,i page 11 of Doo~IU/56 in the followinB woy:-

Oount 1. 
The Oanmit1:ee a.djoumed the oonsideration .of this case an:l 
asked the Yugoslav National office, to rurniah the text of the 
regulations whioh were in force in the oooupied Yugoslav 
region of Ljubljana.. 

Count 2, 
Here the Oonmitt'ee· arrived at the opinion that .the shooting 
of the prisoner Furlan during an alleged attempt. to 
eaoape oonatituted' a orime, 

Oounts 3~ani 5, 
The Yugo ~v representative explai.ned · that apart. from the 
charge of killing a partisan, the facts desoribed uJld,er these 
oounts were brought forwaz:d, to illustro.te the general a tmospher9 
and did not purport to al;Lege that they V1ere or.iJDes in themselves • . 
The deoision on the charge in oount 4-, regarding the ·killing of 
a partisan named Sasa, was adjourned, to enable the .Yugoslav 
No.tional office to furniath•further infonnation on the .oiroum--
atnrwes of the killinl•- · 

Oount 6. 
The consideration of this oount was adjourned, the Yugoslav 
National offioe .'promisin3 to give further inf'onnation 
respeotine the ·oirownatanoes of the killing .of the three 
partisans. · 

~ts 7,a,9,10 ah1 11. . ... . . 
Yugoslav representative deolared that the faots oontained 

1n these points were reoorded only for illustro.tioai of the . 
general atmosp~re. 

Oount 12. 
The YU308lav ~presentative supplemente~ the oharge by st_ati.ng 
tho.t the homes of the-. killed partis.ans had been set on fire 
deliberately and without military ·neoessity and oertainly 
not in the oourae of fighting, Thereupon the Oommittee 
deoided tho.t this wanton destruction of property oonstitutes 
a orime, the opinion on the qualifioa t ·i on of whioh will be 
expressed in oonneotion with the other alleged f aots. 
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Oount~ The Ottee oome tu the oonolueion tnat the shooting 
ot a young man for ahoutil'lB oannunist slogans, end 
slo3ans advooatine the freedom of Slovenia, made out a 
prima fe.oie oase of o. orime, both in. the eV'fd of his 
having been shot without trial, and in the event of a 
trial havina be~n h.ald, '!Jooause the pmiabnent would 
in al\Y oase have been exoessive. 

. . 

~~lJ:ittee c~e t~ th~ ~nolu.siori"t~~ :·a .pr.~ tnoie 
·o~ of a Ori.me OOnµJP,.#ed by the ~ton, dre,silruotion of 

· two houses had been tiiacle out •. 

Oount 15• . 
sub-para 1. - The Co~ttee decided t~~ the sending 
of the relatives to oonoentration campi, _oonstituted o. 
c~. · • r 

sub-paragra.ph 2. - 'l'hi.s oase was _adjourned. until further 
information would be forthooming.· · · . · · 

Counts 1~ and 170 . · · 
·I'fu, danmittee arrivtiu. :it the opinion that the faots 
described there(internment of relatives of young people 
in oonoentration c.lJT\ps) constituted a orime. 

Oount 18. . 
The decision on this count· was adjourned~- ... · . 

With regard to .the counts contained in outt No,4037 
(Doc.III/56 under II) the opinion of the Oaiiinittee is as 
follqwe 1- · ·. · 

~unt 1. · 
he ldllina of a mnn while allegedly a:tte~ting to esoape 

constitutes a crime. The soma ~pplie, ~o the wanton 
destruotion ot 81 ruildinr,s aenlt with -umer the same ~ount? 

.Count 2. 
This oase wns adjourned for the same reasons as oount l 
of paragraph I and the Yugoslav NatioMl Offloe was aked to 
provide the text of · the provisions valid in Ljubljana 
provinoe. · · 

XIV. The Oommi ttee took note of . t~ · .two papers llI/57 and 
III/59 presented ·by the Yugoslav rep~iw,n'tative, particularly ot the 
apeeoh made by Mussolini in Gori.da on . 31st July, 1942, where Mus■olini, 
in words, the bearing of which is \lnorrit>i~s, IUU10UJ'l08d that he had 
given the order to ohange the methods of dealins with Italian oitizen3 
ot the Yugoslav race radicallyo Mtuiuolini spoke ct the "inflexibility 
of the Romon law", from whioh allegedly followed that those who refuse 
to give up their nnd dreams should know that they will be oompletely 
annihilated a.rd that their property will literally be razed to the 
ground. Mussolini roferred to nn alleged faot that a.fter one 
barbario tribe had tried to atta.ok the Romans ttn,ee times, Oaesar 
gave the order to annihila.te all the males of that population. It 
goes without s¢ng that um.er the "barbario tribe", the population 
of Yugoala.v origin, li~ in the Julian Maroh, was meant. · 

The Oommittee oonsid.ers MuSBolini's speeoh particularly 
relevant, beoause- ot the opinion which it has expressed in its 
preliminary report ooi-.tl\ i T\i~ "Genoral Proposi tiona" def.1.nine the 
tam ori.maa againct hwnanit:,(Do~C, an). 
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In this paper, Committee I I I has at ted that in ita opinion, 
isolated oases do not foll within tho notion of' crimes a.Bil.inst 
l'lllna.nity. As a rule, oyate1 · tio ma.80 ~otion, po.rtioularly if it oo.n 
be shown to be authoritative, will be neoeaaary to tranafonn a oamnon 
orime, puniohable merely under raunioipol law, into a orime against 
lJuma,nity, whioh tbls beoanes also thu concern of International Law 
{para 6 of Doo.0.201). The authorlta.tiva ohara.oter of the orimes 
alleged by the Yugosla.v National. office oould not be establisbod more 
olear~ than by the wlmission by the then Diotat.or of It~ tho.tall 
the crimes, not only _against . the life am. liberty of Italian oitizena 
of Yugoslav ra.oe, 'tut also agninst their property, have been ordered mi. 
instigated by him. · · · . . .· · 

Pran tho imividu~ Yur,oolav oharg13a~ e,s _ano,lysed above• in_· . . . ·· · 
oonneotion with tho apeeoh "by llisaol:ln.:f,; . .d.t ai,~crti t~t o. groat mmber . 
of examples of oriJneu have· beun· ootabllshad, : inolud:ul8 o.ota ot .111.lrder• 
e'xte:nrino.tion, ensla.vement, deporta.tion and other inhumane o.ota oannd.tted 
against the oivilio.n populJJ.tion, o.m persecutions on politioal -am 
racial growns. Tho Qanaaittee pariioul:arly points out -tho.t prima tao:l.e 
oases have been mado out; . 

shooting Qf prisone:ris wn:Ue p.llegt;jU.1.y t:.."yil".lB to • eso'-\l)8 are 
oontained i i1 chnrco 4031·, oo• .. m~s 7(pa.ra.2) aid BJ in charge 
4033, "ount 2J in _ohurge 4037;, paroernph I _ ~unt 2 and 
po.ragro:ph II oount 1(1;; • , . , · · · 

. . ' 

shooting of hosto.flOB:Ouae 4033,orunt ·1, 

internnent under i.nhur:lo.ne con:Utions, oase NoJ4036,oount 
l(l)J 

torture - oa.se No.,3296, counts 3 ·&· 8; ·case 403J, oount 3i 
oase 4035,count 141 ~ 

deportntion to oonoontrntion cnmps - case 3296,count 4.(1); 
oa.se 4034,oount l;oa.se 4035 .P>oounts 10,111 12J case 4037,counts 
15(1) and 16; 

lllll'der run attempted llUlI"d.ex·,oase 3296, oount BJ 4035,oounts 
1,3,6,7,8,9,13; case 4037,oount l3J 

wanton destruction of proper~y, oa.se 4031,counts 3(2) and 
6J oa.se 40)7,counts 12 and J.4.; oase 4037(1).,oounts 12 run 
14 and (II) oount lJ 

execution without trial, cnse 4031,oounts 4 & 5; and oaae 
4034, cou.~ts 2 nr.d 4; 

pillage, ca.se 3296,oounts 2,J02 para 4) 5,6,7. 

different other inhumone o.ots, c · se 4032;ca.se 4034- oount 5. 

XVL The Intarno.tional Milito.ry Tribunal at NurEl!lberg, in its jud~ent 
against the ma.jor German war orimin:tls stated on page 16,927 of the 
official transoript(quoted in Doc.III,/62,porn IX,pago 6) the followingz-

"To oonstitute crimes ngninst b.unanity, the aots relied on betoro 
the outbreak of vro.r must have been in ex.erution of, or in oonnc,<Jt1on 
vd th, al\Y cr'ime wl th1n the jur:todiction of the Triwnal. The · 
Tril:unal is of the opinion that revolting o.nd horrible as IMJ\Y CJ~ 

these crimes were, it has not been satisfactorily proved that they 
were done in execut:i.on of, or in oonneotion with any suoh crime. 
The Tri'runnl co.nnot, therofore, mo.ke a general deolaratioh that the 
aots before 1939 were c:-imeo a,gainst humo.nity within the meaning of 
the Chnrter, but fFOJn the bogi.nning of the war in 1939, war crimes 1 

vtere ocmnitted on a va.st scale, whioh vrere also crimes against 
humon.ity; nnd lnsofo.r o.s the inhumnne acts oharged in the Inliotment, 
and oommitted after the begi~ of the war did not constitute war 
crimes, they were all oomrrd tted in exocution of, or in oonneotion 
with, the aggressi ve wo.r, and theref r e constituted orimes aga.inet 
humnni.ty." 
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Thia diatinotion made by the Intemationo.l llilitary Tribunal ia bo.sed on 
the 110rda in Artiole 6( o) ot the Obarter ot the International Military 
Tribmal "in exeoution ot or in oonneotion with on::, orime within t.he 
juriadiotion of 1:he Triblnol"• In the present oo.ae, it ia not neoesaary 
to examine the question whether this reatriotion on the notion ot a orime 
age.inat tmmani,ty, whiob is in:U.oated in the Oharter of the International 
Military Tribunol, applies also to oaaea like those now under oonsi.deration 
by Ooaal.ttee III, beoauae the arimea alleged in the Yugoslav ohnrges: were· 
oommltted during the war anl wre therefore all oamnd.tted in exeaution of 
or in oonneotion with the aggressive wo.r whioh Italy joined in 1940, 
am. s~arted waging asai,nat Yugoslavia in 1941, so that it follows that 
the orimea deaoribed 1n the toregoins paragraphs ot this paper fall within 
the notion of "orimea against• tunanit;r"• Thia statement refers, of oourse, 
only to theae ohargea anl oounta wh1oh are diaouaaecl in this paper, o.nd 
at preaent, not to those which have been adjourned. 

, __ .., ______ _ .-
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UNITJ!JD NATIONS WAR CRlKES QO)O(ISSION, 

ggi;TTEE III 

The Criminal Organin~tiona in the Nureni>erg JUdwnont. 

By E5on Schwelb 1 Legal Officer. 

Tho wgal Secretaria.t proposes to circulat~ in 
due course, popers oxomining and ano.lysing those 
ports of the Nuremberg Judgroont which appear to be 
of practical importance for the Conmi.ssion and for 
its Third and First Conmittees • 

.rfhe present po.per is the second of this series. 

The first, dealing with the notion of criioos 
ago.inst humn.ni ty, ns interpreteu by the International 
Military Tribunal, was circulated as Docwoont III/62. 

C O N T E N 'I' s. 

The Provisions of the Charter regarding Criminal Organisations. 
The Bindi ~ Character of the Tribunal 's Declara. tion. 
Illustration by tho Control Council Law No.10. 
Tho Novelty of tho Procedure. 
Judicial Discretion in the Application of Article 9. 
Knowledge of Criminal purposes as the Test for Personal Guilt. 
The Provisions, as interpreted by the Tribunal, are not 

contrary to Slttled Legal Principles. 
Analysis of the Tribunal's Genora.l Ruling. 
General Reconmendntions by the Tribunal de lego ferenda. 
The Accused Org~nisa.tions. 
The Leadership Corps of the Nazi party. 
The Gestapo and SD. 
Tho SS. 
The SA. 
The Reich Cabinet (Majority Docision). 
The Reich Cabinet. (Dissenting Opinion c£ Major General 

Nikitohenko~ 
The General Stllff and Hich Oommo.oo. (Majority Decision). 
The Gonero.l Staff an High COOlJJllllld. (Visaenting Opinion of 

Major Gen.::..1.·r•J Nivj.' ~h.,,ml'-..o.) 
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L The Provisions of the Charter regarding Criminal Organisations. 

The provisions of the Charter annexed to the Four-Power Agreement of 
the 8th August 1945, dealing with wha. may be called "criminal organisa­
tions" are contained in Articles 9 - 11 of the Charter, which read as 
follows: 

ti Article 9~ 

At the trial of u ny individual member of any group or organisation 
the Tribunal may declare ( in connection vr.i.th any act of which the indivi­
dual may be convicted) that the group or orga nisation of which the 
individual was a 1oombcr W-d.s a criminal organisation. 

After receipt of the Indictment tho Tribunal shall give such notice 
as it t hinks fit that the prosecuti on intends to ask the 'Jribunal. to ualce 
such decla ration and any rrernber r£ the orgnnisation will be ontitled to 
apply to the Tribunal for leave to be ooard by the Tribunal upon the 
question of the crimi nal character of the organisation. The Tribunal 
shall have power to allow or ro jact the application. If the application 
is allowed, the Tribunal m, y direct in what manner t he applicants shall 
be r epresented m cl hoard. 

J,.rticle 10, 

I n cc:1.scs •,1her e a g1·~1p or orean i:mtio'n is deGlared crim:i.ne.l by the 
Tr ibunal, the compe tent national . authority of any Signatory shall have 
t he right to bring .. individuals to trial for membership therein before 
nationa l, military or occupa~ion courts. In aey such case the criminal 
nature of' thtl group or organisation is consido:r-ed proved and shall not be 
questionod. 

~cle 11~ ' 

•ny person convicted by the Tribunal may b0 charged before a 
na ·i ornl, ~lita1;1 or occup, tion court, re erred to in Article 10 of this 
Charter, vii th a. crime othor t han of m...:.rtbership · n a criminal group or 
organisa tion a nd such court may, after convict i ng hlJJI, imJ?ose upon him 
punishme nt i ndo end n~ of and additional t o the punishroont imposed by the 
Tribunal for p ticipation i n tho criJllinal activities of such group or 
organisa t ion. 11 

II. The b i nding charac t_,9£_..<#_i.he Tribunal ~-dc_9l_ar_at_1..2E.!. 

Tho Tribunal quoiics, on p ~16928, Art. 9 of the Ch.-..... rter, and adds: 

" Art.lo or the Charter WJ.kes clear that tho declara tion of 
criminlllity against the accused org nisotion in f i nal and cannot 
be challe nged in any subse iuont criminal proceedinga against a 
roombor of that orgu niso.t.i.on. " 

It mey be poiuted out that t he binding effect of the Tribunal 'a 
docision, as it is descri bed in th<J Judgment, ,.1.ppl ica only to courts of 
o.ny "Signatory" of t ho Four Pcr-NOr Agroemcnt, i , e . to British, United 
States , Sovie t · r,d Pr nch no.tionnl , r.tllitary or occupation courts. It 
docs not , i. n strict luw, o.pply to courts and uuthorities of other 
nations , eve n though they may have adhered to the Four-Power .Agt-temont 
by vi::-tue of its Art:iclv 5. It goes without soying, however, that also 
in ouch courts o.s are not bo1 nd by th . 'frib\1nal 'a deolaration in strict 
ln , thi.: Tri"bti.na l ' ~ -eoi fl i on ·: · 1 n -<'es- ily ho.vc very great 
authority indeed. 

• 

• 

I • 
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Ill> Illuetrat~on by the Control Counoi6 Law No,10, 

The offeot of the deolaration of cr:iJDinnlity of tho Tribunal is, as 
tho 1!ribunal pointed out, (ibid.), vroll illustrated by Law No,10 of the 
Control Council for Go:nmny, passed on 20th December 1945 from which 
the Tribunal quotes the following provisions of Art,II, (;.16929): 

11 Each of the following. acts is recognized as a crime: .... 
(d) Membership in catogories of a criminal group or organisation 

declared criminal by the International Military Tribunal, 
•••• 
(3) Any person found guilty of arw of the crimes above roontioned 

may upon conviction be punished as shall be detennined by 
the Tribunal to be just, Such punishment~ consist of 
one or more of the following: 

. (ba) Death, 
() Imprisoruoont for life or a tenn of years, with 

or without hard labour, 
(c) Fir.a, and imprisonment with or WJ.thout hard 

labour, in lieu thereof. 11 

The Tribunal a.dds (p,16929) : "In eff~ct, therefore, a lll)Jnber at an 
organisation. which tho Tribunal has declared to be ~riminal may be 
subsequently convicted of the crime of memb~~shi p and be punished for 
that crime by death. This is not to assuoo that" international. or 
military courts which will try these individuals will not exercise 
appropriate standards of justice. • This is a _far reaching and novel 
procedure, Its application, unless properly safeguarded, ney produce 
great injustice. 11 • 

IV. The novelty of the procedure, · . 

The novelty of the provision, which is pointed -out by the Tribunal, 
consists in the fact that the· result of proceedings to which the 
individual members of the criminal organisation, to be accused later, 
were not parties has effect in these subsequent proceedings. Somo 
procedural safeguo.rcs of the rights of individual members which may bo 
prejudiced by the general declaration by the Tri'bunal, arc contained in 
paragraph 2 of Article 9 of the Charter, quoted above, according to 
which the Tribunal, after receipt of the indictment, shall give such 
no1;ice as 1 t · thinks fit that the prosecution intends to ask the Tribunal 
to make such declaration and lU'\Y ~mber of the organisation will be 
entitled ·to apply to the Tribunal for leavo to bo heard by the Tribunal 
upon the question of the criminal character of tho organisation. 

The 'lribunal actually applied this provision to a vclj' great extent, 
as is stated on p.16797: "The Tribunal appointed Q>mnissioners to hear 
evidence relating to the organisations and 101 witnesses were heard for 
the Defence before tho Conmiaaionors, and 1,809 affidavits from other 
witnesses were submitted. Six reports were also submitted, sunrnarising 
the contents of a great number of further affidavits. 

38,000 affidavits, signed by 155,000J:8~ple were submitted on behalf 
of the Political lenders, 136,213 on behalf of. the s.s., 10,000 on 
~ohalf of the S.A., 7,000 on behalf of the S.D., 3,000 on behalf of 
the General Staff and Ol{W, nnd 2 1000 on b~half of the Gestapo. " 

V. Judicial DiscretioQ i_n _t]l~_!lP.EJ.J..c~t):~n .'?.f Art.!.2.t, 

The Tribunal pointed out on p.lu969 that: "Art.9. 11 M s the words: 
"The Trib\llllti moy declare" so th~t ae '.IribWlnl io vested with discretion 
as to whe ther it will declare any oJ·l anioation criminal. This 
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disoretion io a judicial one and does not ponnit arbitrary action, but 
shol:11-d bo exercised in accordance with well settled logal principles 
one of tho moat inportant of which is that criminal guilt is personJ, 
and ·that mass punishments should be avoided. If satisfied of the 
criminal. guilt of any organisation or group, this Tribunal should not 
hesitate. to declare it to be criminal bocauso tho theory of "group 
criminality" is new, or because it might be unjustly applied by some 
subsequent tribunals. On tho other hand, the Tribunal should make 
such declaration of orimina.11 ty so far o.s possibie in a manner to 
insure ·that iMooent persons will not be punished .• " 

VI. Knowledge of criminal purposes as the test for personal guilte. 

Tho Tribunnl, on p.16930, - says thc.t a criminal organioation is 
analogous to a criminal conspiracy, in thnt the essence of both is co­
operation for oriminru. purposes: "There JTDJ.st bo a group bound together 
and organised for n conrnon i:urP<>so. The ~up nrust be formed or. used 
in connection vii.th the cornnd.ssion o:t' criioos .denounced by tho Charter. 
Since the declaration with respect to the organisations and groups w:Lll, 
as has been poi.nted out, fix tho crir.dnnl.ity of its members, that 
dcfini tion should exclude persona who had no knowledge of the criminal 
purposes or acts of the org: nisation and thoso who t1ero drafted by the 
State _for roombership, unless they were personally inl>lioatod in the 
conrnission of acts declare~ criminal by ·Article 6 of the Charter, as 
members of ·the organisation. Meiabership alone is no't enough to 00010 

wi thi.n the scope of those declarations •. " 

As will be shoTm in analysing the Tribunal's decision on ea.ch of 
the accused organisations, the Tribunal, dealing in accordance with well 
settled legal principles, generally appliod by civilized nations, hD.s . . 
given to its declar· tions of tho criminal character of the organisations· ·· 
a form and content different from what at first sight would appear to be 
provided in .the Charter. · 

1be Charter, in i ta Article 9, envisages a declnra.tion that t ,he 
group or orgahisation as ' such, as a body, as a unit, was a criminal 
organisation. Tho ~ribunnl exercised its judicial discretion by consi­
derably narrcwi_ng tho scope of its declarations by excluding persons who 
had no knowledge or· the crim.inal purposes or acts of tho organisation ard 
those who were drafted by tho Stnte for membership, The Trib\Ulal 1s 
ruling that membership o.lone is not enough to come within tho scope of 
these declarations should allay aru misgivings by other courts, po.rticularly 
by· courts in Germa.ey, in giving effect to the provisions of the Charter, 
and to tho dcclar tion of tho Tribunal.. As interpreted and illustrated 
by the TribWlal, its declaration does not fasten criminal responsibility 
on ioomborship in a criminal organisation itself, as such, but introduces 
the subjective factor. 'lhe •rribunal 'a declaration noi ther relievas ttvJ 
courts in subsequent proceedings of th.er duty, nor docs it t((ke from thee 
the right to examine the dolus or mens rca of each individual defendant, 
who will be tried for cembership in a criminal orga nisation. 

In all cases where tho prosecution will not be able to establish 
ti1.:.. t the menber of a. criminal organisation ha.d knowledge of the criminal 
purpose or nets of ' the organisation, or where the accused will be able 
to prove that he was drafted by the State for irembership, the subsequent 
I,:-occedings ·against the individual merra,or in question will l el'Vl to his 
acqui ttnl, provided always that the accused was not perso,vllly irnplica.ted 
in the comllission of acts doclnrcd crimina:J, by Art :i.~le 6 of tho Charter, 
( criioo s against pul'\Cc , :,;:,... e,:..•:bn '!: r. ~·Vl)J ~· 1.g:i inst hurn,'\t1Hy), as a member 
of tho organisJ,tionc 

.. 
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VII.The rovisiona 

con rary to se 
are not 

It will be aaen that, interpreted and applied in this WB¥, the 
prov.i.sions regarding criminal organisations have far less a revolutionary 
oharaotor t.han there is generally assumed. U a person voluntarily be­
comes a 100rnber . of an organisation or remains a roornber having knowledge of 
its crim.inal purpose or acts, it is by no means contrary to the general 
principles of criminal law of oivilised nations,. to fasten upon him 
or:l.minnl responsibility for acts canmitted by the grrup. Although 1he 
provisions of the criminal law ot individual states regarding the poss:l.ble 
parties to a crime d:l.ffer from State to State, such membership in a 
criminal ' organisation will, under ono denood.nation or another, make 
necessary t~ classification of such individual defondant as :er:;tio~ 
oriminis, either, etg•·, as in British law, as actual otfender prino al 
in th~- first degroo J, as aider and abetter at the t:lme when the or:lme is 
ccmnitted, (principal in the second degree), or as accessory before tm 
fact or, in certain circumstances, as accessory after the faot. 
Con-esponding provisions are, of course, contained in the orim:l.nal codes 
of all countries. 

The appropriate provisions of the German Criminal Chde concerning 
principals and accessories are to the following effect: 

" 47. If' several persons carry out a oriminal offence in conman, 
then ench will be punished as a principal. 

4$. .ii.Dyane who has deliberately induced another to oamd.t a 
criminal offence by gifts or promises, by threats; by misuse of super­
vision or of authority, by intentionru.ly causing. or promoti~ a mistake 
or by other means shall be punishable as an instigator. 

The punishment of an instigator shall be determl.ned according 
to the law which applies to the tliCt ho has knowingly instigated. 

49. · Af\Yono woo has by v.t>rd or <bed knowingly given assistance to 
an offender in the ccmn:lssion of a ari.Joo or delict shall be punished as 
an accossory before the faot. 

The punishJOOnt of an accessory before the faot shall be doter­
ndned according to the law for the aot in which he has knowingly assisted, 
howovor, it eh 11 be modified aooording to the principles concerning the 
punishment of attenpts. "· 

The Fronoh Cn.rninal Code of 1810 ( Code .Nnal), a.a amended, contains 
the following provisions, which are quoted as further illustrations of a 
general principle: 

Art.60. Seront punis comne coq,lices a 'une action quali.fit1e ·crime 
ou dtSlit, ceux qui, par dons, promesses, 1mnaces, abus d'autoritt1 ou de 
pouvoir, machinations ou artifices coupables, auront provoqut1 A cette 
action ou donnd dee instructions pour la c0111nettre; 

Coux qui o.uront pro9urt1 des armes, des 1nstrt11l'W3nts, OU tout autre 
moyen qui a\ll'a servi A !'action, sachant qu'ils devaient y servir; 

Ceux qui auront, avec connaissance, aidd ou assistd l'auteur ou 
les auteurs de l'action, dans les faits qui l'auront prdparde ou 
facilitt1e, ou dans ceux qui l'auront consonm~e, sans prt1judice des peines 

ui seront sp<foialement portdos par le prt1sent Code contra lea auteurs de 
complots ou de provucutlons attentatoires A la sw-ett1 intdrioure ou 
cxt6ricuro d l'Etat, ~mo dans lo cas o~ le cr:l.roo qui dtait l'objet des 
conspirateurs ou des provocateurs n •aurait pas dtd oonmls. 
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Art,61. Ceux qui, oonnaissant la oonduite oriminelle des mal-
fai teurs exeI"9ant des brigandages ou des viole·noes contre la s\lretd de 
l'Etat; la po.ix publiquo, lee peraonnes ou lea propri~t~s, leur 
fournissent habituellement logeJJl'tnt, lieu de retraite ou de r~union, 
seront punis camne leurs complioes. 

A£~• 265.(L.18 ddoembre 1893). Toute association formde, quelle 
que soit ea d~e ou le nanbre de sos rncnbres, toute entente dtablie 
dana le but do prdparer ou de comncttre des orimos· oontre lee 
personnes ou lee propr:l.dt~a, constituent un crime oontre la paix 
publique. · 

Art1266. S13ra puni de la peine des travaux forods A temps, qui­
o~ se sera affilid Aune assoo~ation fo~e ou aura partioipd A 
uno entente dtablio dans le but spdcifid A l'article prdc~dent. ••••• 

1'rt. 26]. Sera puni _de la ·reclusion quioooque aura_ s·cieJJID8nt et ~ 
volontairement favorisd lea auteura dea· criloos prevus A.l'articlo 265, 
on lour tournissant des instrwoonts .de crime, moyons de correspondanoe, 
logema nt ou lieu de rdunion. • , • • • . 

! • . 

Provision~ on s~lar lines are. ·dontained in sections 5 and 6 and 
211-221 of tho Czech ( .Aµst:t:l.an) Criminal Code.- · .·. . . . 

V.i."'II. Analysis of tho· Tribunn.l 's 5oneral r.uling. 

Th<:i detailed effect of -the Tribunal's ruling on this fundrumntal 
question will bo analysed· in; detail below when dealing with the declara­
tions on each of -the accused organisations. In this connection, suffio~ 
it to sey that the ooclarations made by the Tribunal arc not, in effect, 
declarations stating the criminal charooter of, the orgo.nisat '.ons, they are 
declarations of the criminality of acts or om.1.ssions of individuals wm 
were not only roombors of these organisations, · but who were meni>er'J or 
remained ioombers after having acquired knowledge of t hl_c riminal purpose 
or acts of the qrganisations and this only if· they were not drafted tor ~ 
membership by the State. The ata.tomont that they are personally ..) 
responsible if' they were personally implicated in the oomnission ot 
criminal :l.Cts, does not introduce aey novelty into the law, because· the 
1esponsibility for acts in which the perpetrator ~as personally :lmplicatod 
doe s not need any support by Wd:f of doolara.tion of c~iminnlity of the 
orgo.ni~ -t:ton. 

The Rctual prnotioo of the courts bofore which subsequent proceedings 
will be conducted, will show what coosequenoes, if any, the 1'ribu_no.1 1s 
declarations will have on the proceedi~s against individual members. 
As tho Tr1.bunal has excepted from its declarations thope persons of whom 
it cannot be proved that they had knowle<lge of the criminal charaotor of 
the organisa.~ion,· and those persons who were .drafted into the o~ganiaation 
by the. ~rman State, it does not seen that the burden of proof to be 
discharged by the prosecution in subsequent proceedings has been eased at 
all. . 

This statement of tho writor' s personal view docs not pur:-port to 
express an opinion on the corroctnoss or soundness of the Tribunal• s 
ruling , nor does it imply that ioore sweeping declarations would have 
served the cause of just retribution better and would have roore · 
faoili tatod the task of prosecuting and judj_l'Jin.1 nuthorltic3 charged 
with the uut ·· to giv0 eff ..,ct to th'3 Nu.ronborg judgroont. 
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1'ho 1rribunal h~ stated, in giving its roaaons for its decision 

re the Reich Ca?inot (pp.169631,?+.; sue below, paro.. XV of ~his paper, 
t~at a declaration obvlatos the necessity of inquiri~ ns to the 
criminal character of t 1e organisntion in tho later triol of members 
who nro aocusod of participating through membership and thus saves 
much tim and trouble. It is, of courso, nruch moro difficult to 
osto.~lis~ in criminal procccc:1:ings tho guilty knowledge of an nccusod 
irx11vidual, thn.n tho criminal pw.,>oses of an organisation of the ld.nd 
of those thut were doolared criminal by the Tribunal. 

DC. Gono~nl Rocommenc1ations by the ttbunal de logo forendn. 

. On pp.16930-31, we find the follom.ng sto.temont by the Tribunal: 
"Since deolaru tions of criminnli ty which the Tribunal mnkea · will be 
used by other courts in tho trials of persons on account of their 
inombcr_ahip in · tho organisations _found :o bo criminnl, tho Tribunnl 
f ,.cls :it approprio.tc to mokc tho following roconroondo.tions: 

(1) .That so far as possible throughout tho four zones of occupation in 
Gcrma,ny ,. tho classificat.ions, sanctions and ponal ties bo standardized. 
Unif'ornd. ty of tre toont s o i ..u~ uz proctic~J. ::ihould be a b .. sic prinoiplo. 
Thi s docs oot, of coursu , m.nm thn.t diccrction in sentencing should not 
be vested i n•thc c 0urt; but tho discretion should be within fixod limits 
n.pproprlo.te t o th_c nu~o cf the cr:i.me. 

( 2) Ln.w No. J.O, t o v,hi.r:h rcferctKJe has alroridy beon made:, leave::i 
punishment ontiroly ln the discretion of the trial co~t oven to the 
oxtent ·or inflictiue the death peno.lty. 

The De-Nazif'ication Lo.w CJf lrulrch 5, 1946, howeve., po.soed for 
Bn.varin. , Grec.t cr-Hesso and Wuorttombcrg-Ba.don, provides definite 
sontenc0s for pw,ishnnnt- in each typCJ of of:fenoo. '!he Tribunal rocom-
nxmda that in no c a so should punishment i.nq>osod undor Lo.w tTo.10 upon 
aey meumor o:f an or gnniuation or group declared by the Tribw1al to be 
criminal exceed tho punishment fixed by the De-Nazifiootion Law. No 
person should be punished under both l o.w:::i. · 

· (3)"" The Tribunal recrna-ao:nd3 t ::i th1.; Control Council that La.w No.10 bo 
· runend~d to proscribe limitations on the punishloont v-ihich may _be imposod 
·ror ... rombership in a criminnl ~oup or organisation so :thAt .sw;,h punish­
ment shall rut excoc d tho punishrnen~ proscribed by tho ~-~~~~o~~ion 

Law,. '' · . ......... 

Tho Indictmunt, (British Corrmnnd Paper CnxJ.6696) ~nwror~tes undor 
II, p. 3, the gi.•oup:; o;r or go. ni.:mtions for wros0 r.lcclnring criminnl the 
?.rosecution hn.d asked: 

• 11 II. The following ore nOJWd as Groups or Orga.nisntions .( since 
Giscolved ) which should bo dvol.ll.red criminal by reason of their aims 
r.nd t he 1nea.ns used for the accoq>lishmrnt thereof nnd in connection 
with tho conviction of such of the nruood defendants as were · nembera 
thereof: DIE REICHSREGIERUNG (REICH CABINET); DAS KORPS DER POLITISCHEN 
LEITER DER HA'.rIONALSOZI.ALISTISCHEN DEUTSCHEN /JIBEITERPARTEI (LEADERSHlP 
CORPS OF THE NAZI Pf.RTY); DlE SCHUTZSTAFFELN DER NATIONALSOZIALISTISCHEN 
DEU'l'SCHEN AfmEI'l'ERPARTBI ( commonly knoYm as thu "SS") o.nd including 
D.IB SICHERHEITSDIENST ( conroonl.y known . as the "SD") ; DIE GEKEIME 
ST/"l'SPOLIZEI (SECF.E'I.' STA'rE POLICE, commonly knovm o.a tho"GEST.APO"); 
DIE.STlffiMABT.Ell,UNGEN DERN •• D.A.P. (commonly kncr.m as the "SA"); o.nd 
the GENERAL STAFE' c.nd HIGH <X>MY.A."ID c,f the GERMAN ,\RMED FORCES. " 



More detailod definitions of the groups and organisations are 
contained in Appendix B of the Indictment, on pages 40-44 of the British 
Comnand Paper. Tho Judgnx,nt doos not follow the order of tho Indiot- · 
ment but takes first those organisations which hn.vo been found criminal 
(pp.16932 Md following) nnd deals nt the ond with those organisations 
with ~egard to which no declaration ,has beon made (pp.16963 and following). 

This pnper follows the order as it is contained in the judgnl'Jnt. 

&I, The Leadership Corps of tho Nazi Party, 

It is not proposed to recapitulate in this connection,, the cr1mas 
o.nd criminal schemes for which the Leadership Carps has boon held 
responsible in the Judgn3nt, as they are sot out on p.16932-16939. 

~ c~nolusions by the Tribunal oro ns follo.ro ; {pp.16938/J): 

" Tho Leadership Corps was used for purposes which were criminal under ~ 
tho Charter and involved tho Germanisation of inoorporated territory, the 
persecution of the Jews, and administration of the slave labour programne, 
aml the mistreatment of prisoners of wnr. '.lho dotendan.ts Bormnnn anl 
Sauotcel, who were members of this organisation, were runong those wtm used 
it for ·these purposes. Tho Gauloitors, the Kreisleiters, am the 
Ortsgruppenle1ters participated, to one degroo or another, in those 
criminal programnes. 'Ibo leiohslei tung ll8 tho statt organisation of the 
Ferty is also responsibl~ for these criminal progromnes as woll as the 
heads of tho various staff organisations of the Gauleiters and Kroislei-
ters. '.lba decision of the Tribunal on these stnf'f organisations 
includes only tho Amtsleitors who wore heads of offices on the staf'f's of 
the Reiohsleitung, Gauleitung and Kreisleitung. With respect to other 
staff officers -and party organisations attaohed to the Leadership Corps, 
other.than the Amtsleiters re"f'eITed to above, the Tribunal will follow 
the suggestion of the Prosecution in e~luding them from the declaration. 

It will be seen thn.t the Tribunal applies here its genere,l rules 
elaborated by it (see supra V) .according to which only those persons 
fall under tho Tribunal's declaration who beowoo or remained members 
of the organisation with lmowledge that it was being used for the 
conml.esion of acts declared criminal by Article 6 of the Charter, or 
who were personally i11t>licated as members of tre· organisation in the 
ccmn:l.ssion of such crime. 

Tho deolarat:l '>n is based on the fact that the: Leadership Corps 
has been fowxl guilty of war crtioos and crimes against humanity. As 
it is the general attitude of the '.D:'ibunnl, described in detail in 
Doc .• III/62 (pp.6 et seq,) that octs oomnittod befor e lat Septelli>er 1939 
do not generally fall under tho tore of a criroo· ogoinst humnnity, the 
Tribunal has excluded from its finding, persons who had ooased to hold 
positions in tho Luadership Corps prior to lat Soptomber 1939. 
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This finding proc0ods on tho understanding that no act committed 
'before 1st September 1939 could havo bean either a wnr cr:lme or a crime 
against h\Dnanity. 'Ihc>ugh this is the general attitude of tho Tribunal, . ' 
the Tribunal b&e ~de excoptions whoro tm particular facts of the onae 
of the individual dofondnnta vrorro.ntou it ( soe noo.nr/62, paro..X). 

Obviously the Tribunul. . did not consider these exoeptionai oases 
relevant enough to provido for them in connection with the statemant as 
to the Cl"iminali ty of 1ht CIEnniaation. 

It will be noted that the finding of the Tribunal apeaka only of 
war cri.Jms and crimes against humanity and does not speo.k of or.lmes 
against peace of which tho Leni:lol'ship Corps was also accused (p.41 of 
the Indict~ent). Tho lo.tter were neo~ssarily or predan:l.nontly camd.tted 
before lat September 1939 but the Tribunal did not rnnl03 n statenent to 
the effect that the Leadership Corpo of the Nazi Party was responsible 
for them. Othi::rwiso the time Unit (la·~ Septomber 1939) could not have 

. been decreed. . · 

XII. The Gestapo nnd SD,_ 

· The conclusi ons .r cRnr iing criminal activi ties of the G,stapo and 
SD as contained· on pages 16948/9 :ire ns follows: 

· " The Gestapo anc) SD v1crc used for purposes which ~re criminal under 
the Charter, involving the porsocution and extermination of the Jews, 
brutalities and killings in concentration camps, excesses in the o.~ni­
stration of occupie - torr.tories, the . a.,1ministration of o. slave labour 
progrOJIDOO und tho misti:e · tment and murder of pris0?1ors of war. The 
defendant Kal tenbrunner, who was n r.lE.nibor of thfs organisation., was 
among those who usocl it for these purposes. In dealing with the 
C:cstnpo tho Tribunal includes all executive and administrative officials 
of .Amt IV of the SHA or concerned with Gestapo administration in other 
doportrrents of, the nSHA and all . local Gestapo officials servi~ both 
insic]e and outside of Germany, including the members of the Frontier 
Police, but not including the members of the Border and Custans Protection 
or tho Score~ Field Police., except such members as have . been specified 

: aoove. At the sugges tion of tho Prosecution the Tribunal does not 
Jnclud9 persons exployud by the Gestapo for purely clerical, stenographic, 
· jnnitor'inl or R:l.milar. unofficial routino tasks. . -In deali~ with the SD 
th~ Tt~l:n1s;i.1 .. ,10-J.udoe .ti1·::3 L! r- ~- , vr. r .. V c,f ~;ho I?Sll/i. rux:1 all other 
nm' OH: of t, c: . ..,)~ 'nul ~.tdinfl t-~,u J,Jcol r oprescnto.'d. ·s nnd agents, 
honor~ x1ncl other-Riso, wht3 thcr they w~re teohnica:11.y- meni>ers of the SS 
or not. · ; 

. The Tribunal decl en to be crirm,nnl w.i. thin the iooaning of the 
Charter the group composed of those rneni>ers of the Gestapo and SD 
holding the positions enuroorated in· the preceding paragraph who became 
or remnined 100mbers of the organisation with ·knowledge that it was 
being used for the comrnfssion of acts declared crlm!nai by Article 6 
of ·the Charter I or .1!!2£.~.E. r. rsonally ig:>licated as members of the 
organisation in the ·c o"!!!!ssion of such orioo~• _'lb~ basis for this 
finding is tho participation of the organisation in war orimas and 
crimes agninst hworin1ty ·connectcd with the wnr; this ' cyoup declared . ... . .... ... . ___________ ...; _____ ; _____________ _ 
( H) This part of ' the judgr11ont ·wo.s later corroc ted by tRe Tribunal by . 
the following statc~nt: "BocnQse the prosecution hn.d expresszy excluded 
the honaro.ry inform::; rs Vlho wore not roombers of the SS, il'nd ioombers of the 
Abwehr who were tran~f rrc1 t 9 _ thu SD, the Tribunal also excludes those 
poroons from tho SD "Nhich was declared or.iminru.. (p,16969). · 

·-· . 
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Here the somo applies as has been said in too preceding paragr~h 
with respect to the oriminali ty of the Loade::-ship Corps of the Nazi . 
!'nrty nnd tho fixing of the t~ limit (1st SepteJTber 939). Both tm 
SD, which wns indicted as. ~art of the ss, and the Gestapo, were in tho 
indictment (pagoa 42 and 43), charged also under Counts 1 and 2 . 
( conspiracy and 011.Jooa against peace); tho Tribunal did not make a 
atatenx,nt to 1h, effoct that these organisations were ~sponsible for 
crimes against peace and it therefore applied also to them the time 
lim:lt ¢ 1st S,ptember 1939. 

XIII. The 8S, 

About the criminality of the· SS, the Tribtmal states, inter alia, 
on p.16953, the following: "Crimiruµ k>tivities: SS units were active 
participants in the steps leading up to ~ssive war. h Vertue­
gungstruppe was used in the occupation of the Sudetenland, of Bohemia 
and Moravia and of Memel. The Henlein Free Corps was under the 
jurisdiction of the Reichs Fuehrer SS for operations in the Sudetenland 
in 1938 and the Volksdeutaohe Mittelstelle fi~anoed fifth column 
activities there. 

'.the SS was even a more general participant in the comnission at 
War Crimes and ·Crimes against Humanity. n 

'.the oonolusions at which the '0:-ibunal arrived with regard to the 
SS are stated on pp,16958/9, as followe: . 

" '.lhe SS was utilized for purposes which were criminal under the 
Oharter involving the . persecution and extermination of the Jews, 
brutalities and killings in concentration caq,s, excesses in the adll)in­
istration of oocupl~d territories, the administration of the slave 
labour prograJIIIOO and the mist,;-eatment and nurder of prisoners of war, 
The defendant Kal tenbruMer was a member of the SS implicated in these 
activities. . In dealing with the SB the Tribunal includes all persons 
who have been offioially accepted as n-anbers ·of the SS including the 
meni>ers at the Allgemeine ss, members of the warren ss, members· of the 
SS Totenko_pt' Verbaende and the meni:>ero of aey of the different police 
forces woo were members of the ss. The Trib.unal does not include the 
so-cnlled SS riding units. The Sicherheitsdienst des Reichstuehrer SS 
( comnonly known as the SD) is dealt with in the T_ ribunal' s Jud~nt 
on the Gestapo and SD. 

. . 
Tha Tribunal declares to be criminal within the meaning of the 

Charter the _group co~se·d of those persons who had been officially 
aooepted as D_l3ni>ers of t lie SS ·as ern.unerated in tho preceding paragraph 
who became or remained members · at the o anisa tion w.l. th knowled e that 
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It will be seen that the Tribunal 's conclusions · o not speak of the 
utilization of the SS in the steps leading up to aggrecsive wai·, al tho-ugh 
their participation in the oriloo against peace is expresuly enwoorated 
among the o~inal activities on p.1695;. 

Because the 'I'ribunal did not Illontion in its conclusions the part 
played by the SS in the cri.Joo against peac!3, it applied also in the 
case of the SS the ti.De limit of lat Septembor , 1939, although it had 
established their part in the steps,leading up to aggressive war, 
particularl.y their part _ in the OCOUJR tion of the so-called Sudetenland, 
of Bohemia and Moravia, and of the loo100l t erri toryo 

XIV. The SA. 

The SA was ind~oted under all four counts, (page 43 of the 
Indictment). , The conoluaions arrived at by the 'l'ribunal with regard 
to tho SA were as follows, (p.16962): '>up until the purge beginning on 
June 30, 1934, the SA was a group c~osed in largo part of ruffians 
and bul.~ies wno· participated··in the Nazi outr9.Bes 0£ that period. It 
has not b'oen mown, ·_however, that those atrocities were part of a 
speoifio plan to wago aggressive vrar, an • t m ·r r i buna.l therefore oannot 
hold that these aotiviti\ls·wuru criminal undor th\, Charter. After the 
purge, the SA was reduced to the s-ta tus of a group of unimportant Nazi 
hangers-on. ilhough in specific :l.nsto.nces same uni ts of the SA were 
used for the conmiasion of War OriJoos · and Cr~s against Humo.ni ty, it · ·· · 
cannot be said tha t its roombors generally po.rtioipated in or even knew 
of the criminal acts. For theso r.;.0.::1ons the Tribunal does not declare 
the SA to baa criminal organisation within tho meanin of Art.9. of 
the Charter". 

Tho Tribunal's Judgm3nt on the SA i s an application of its inter­
pretation of the tonn 11 criroos against humanity" a s ·o .::i iflg restricted to 
inhumane acts connected ·11:.th the wnr. 

m. 'l'he Reich Cabinet (Majority Decisi2.l!.J., 

The Tribunal ma.de tho following observat ion,.. regarding tho 
application by the prosecution thut tho Rclch Cab · not should be declared 
a criminal ~roup or organisation (pp"1696314), 

11 Tho prosecution has nE:tOOd as a crim.i.nal or uni sation tl.o Reich 
Cabinet (Die Roichsregierung) consisting of monIDors of the ordinary 
cabine t after Januazy 30, 15'33, roo1nber~ of tho Council of Ministers for 
the Defonce of the Rei11h and zoombera of the S crc:t Cabinet Council. 
The Tribunal is of · opinion that no declaration .of criminality _shouli:] 
be nnde ·wi~h respect to the Reich Cabinet for two roasona: (1) because 
it is not s hown tha t after 1937 it ever r eally acted a3 a group or 
organisation; (2) becnuso the group of persons here charged is !2. 
small that ioombers could be conv niently tried in proper cruios without 
resort to a declara tion that-:ui'e Cabinet of which they were meni>era was 
criminal. 

As to the first r~ason for our decision, · t is to be observed that 
from the time that it can be said that a conspiracy to nnke aggressive 
war existocl the Reich Cabinet did not constitute o. governing body, but 
was merely an aggrog tion of administrative officers subject to the 
absolute control of Hitler. ot a single mee ting of tho Reich Cabinet 
was held after 1937, but lawn were ra:.....t r. :ltod in the naroo of one or 
more of tho cabinet mc1.ibers. The l 0cret Cabinet Co ncil never iret at 
all. A number of the cabinet roombc::.1 s wer e undoubtedly i nvolved in tho 
conspiracy to make o.agn.,aa:. ·,L ,a.r; h.1t they ,.-rere involvco as individualo, 
and there is no oviao nce that tho c -.bi u., t · n a gro 1p or orgo.nisation 
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took any part in those crimes, It will be remembered that when 
Hitler disclosed his aims of criminal aggression at the Hoszbach Con­
ference, the disclosure wns not made before tho cabinet and that the 
cabinet was not consulted with regard to it, but, on tha contrary, 
that it v.ua made secretly to a small group upon whom Hitler would 
necessarily rely in carrying on tho war. Likewise no cabinet order 
authorized the invasion of Poland. On tho contrary, the defendant 
Schacht testifies that he sought to stop the invo.sion by a plea to the 
Oonunander-in-Chief of the Ar,ey that Hitler's order was in violation of 
the Constitution because not authorized by tho cabinet. 

It does appear, however, that various laws authorizing acts which 
were criminal under the Charter wore cirrulated among tho members of 
the Reich qabinet and issued under its authority signed by the membex-s 
whose departments were concerned. This does not, however, prove that 
t he Reich Cabinet, after 1937, over really acted as an organisation. 

From this verbatim quotation it appears that in not making the 
declaration asked for by tho prosecution, too Tribunal. did not express 
an opinion on too merits of the co.se,namely on the question whetmr or 
not tho persons fanning the Reich Cabinet were guilty of crimes or not. 
The decision of tho majority to reject the prosecution's application is 
based on two grounds, which · of a procedural nature only1 The 
first groW'ld, namely that after 1937 the Reich Cabinet did never really 
act as a group or organisation, amounts to saying that, as far as the 
time considered relevant was concerned, tho Reich Cabinet had ceaaod 
to bo a "group or organisation" within too meaning of Article 9 of the 
Charter and that therefore the doclnration asked for could not be made. 
It is a consideration of adjective law and by no m~ans a consideration 
of substance or of the merits of tm case which forms the first ground 
for the rejection. 

Th0 socond ground is still more a procedural one. It has. been 
quoted under V, supra, from p.16929, that the Tribunal considered 
itself vested , ith discretion as to vbether it would declare at\Y 
organisation criminal. Thia discretion rrey be based ei~her. ~n reasons 
of subat:;nco, or on reasons of procedure. Here the TribunoJ_ was of 
the opinion that the group of persons charged was so srmll lest:l.mo.ted 
49 roombors of whan 8 were dead and 17 on trial, leaving 23 at the most) 
thnt m.:imbere coulcl bo conveniently tried in proper cases without resort 
to a declaration by tho 'lribunal. 

XVI. Tm ReiEJ:L9.~~~n..2i...(:g_i_a~.9 nt~l'.!EL~Pi~iQn of Ma,!?.~ Gc.neral._P.!!g.tchenko). 

Paragraph V of tho dissenting opinion by Mnj.Gen.Nildtohenko statos 
thnt he could not agree -with the :-:-ofusal by the Tribunal to declare 
the Hitler Govorrm:int a oriminnl 11rganisntion. On pa.gee 19 - 21 of hie 

I 



.. . 
I 

dissenting opinion, Maj.Gco,Nikitohe n' .o sum,narisea in detail a ·consider­
able numbor of fMts e, st blishcd by the Trioun~l mich, in his opinion, 
mad~ it untenable and rut:onnlly incorrect to refuse to declare the 
Reich Cabinet, the directing orgo.n of the State vii th o. direct and 
nctive rOle in the working out of · t ho criminal enterprises, a criminal 
orgru1isation~ A roproduction of thv detailed renoons adduced by M..'lj. 
Gen.Nikitchenko is outsido tho purpose of thi s papcra 

To the first af the two reasons on v.hich tho majority based their 
d~cision, name ly that it nu3 iOt shown th~t, after 1937, the Reich 
Cabinet ever roally acted au n group or organisntion, the Soviet Judge 
:replied that tho \"erdiot of the Tri"oun. 1 justly pointed out certain 
·peculiarities of tho Hitler Govcrnmont, us the d:i.1•1;oting organ of the 
State, nruooly the absence of regular c c..binot rooetinga, the occasional 
issuanpe of luwa by the individuJ.l ministers navir.g unusunl independa.noe 
of action, the treioondous persona.l power of Hitler himsolf. In Maj. 
Gen.Nikitchenko's vi.ow these puculiaritieLJ did not refut~, but on tho 
c_ontro.ry further confi:rr.V3d the conclusion that the Hitler Goverl1Jllf)nt 
was not an ordinary rank arrl file cabinet, but a criminal orgnnisation. 

Maj,Gen.Nikitchenko doos not 3oal vrith tho socond roaoon on which 
the decision of the nnjori ty rE'.. s tcd, n .. 'UJX:ly tho.t the group of persons 
was so amall that n~r.ibors co uld be convoniontly triod in propor oases 
wi. thout resort to a dcolaro. i on th> t tho c:>.binet of vlhi.dl they were 
mombers was oriminc.l. 

From Maj.Gen.Nikitchenko's dssunting op:i.nion it appear~, !'lowever, 
by implication, that he did not shore the n.:ljori ty I s view which was 
based on grounds of procedural expediency~ 

On p.21 he so.id th..1 t the sta teme nt asked for by the . 1·osucution 
regarding the Reich Def ence Council he dcd by Goering ought to have 
been modlil. He recalled thot the foll owing were roombors of the Defence 
Council, in addition to Goc:n·ing: Hes::;, Friel~, r'unk, Keitel, Raeder, 
o.nd Lru'nJrers 0 It vtill be sot,n th'."lt an the uicmbors of tho Reich ]);:fence 
Council, with the excuptiou of' one:, ( Lrunr.1ors), were; ootually in the 
dock before the Tribunal ancl were a lso found g1.1il ty anq sentenced.. 
The practical effect of tho decl aration regnrding the Reich Defence 
Council would, therefuru, ho.vo hac; 01'fcct only with regard to one 1001nber 
of this organisa·l;ion, n, nely Lrunroor:.:i. It is thorofore clear that Maj. 
Gcn.Nikitchouko did not co nsidi.::r a doclara tion by the Tribunal to be a 
ran ttcr of p:coce :'lur~l c:xpcaic,ncy ·tr.i. th r ~,u-ci to subsoq 1ent proceedings 
only·, but that in his view i t vll ti a mat tor of legal, :::..1. c.,:...· poli tioal 
importonco transcending questions of t\d jective lnn. . 

xvn. Tho GcneI1:!,_S_to.ff a n ' High Comr,und.~ (Wi...'\ j o,j;_t.Y._):>co:i.n~ocl. 

'lhe Trib mal c.1 clined to ma ,e a declara tion of cr.i.niinali ty with 
respect to the Gen ral Staff and High Comnand for the follovrlng 
reasons, ( p.16965): " 'l'he r:iumlJer of pe:; rsons chargv<l, while larger than 
that of the Reich Cabine t, i s atil :! . ..,o i mal l t ho.t individual trials of 
theoe officers would accornp i•·, the purpos1::: here sought bottur than a 
declaration suoh as is reque sted. But a rrore compelling reo.son is 
that in the opinion of tho T:cibunal, +, , • ..: General Staff D.lld High Command 
is neither an "organisa tion" nor a 11 group" wi thin tho ioonning of these 
terms an used in Article 9 of the Charter. 

Soioo conrnent on the nature of t his llo ed group is requisite. 
According to the Indictment anJ qvi,fonco befor the Tribunal, it 
consists of approximately 13 of i c r '1 , living a.nu dea~, ··mo at any time 
during the p .... r iod from Febnwry 1938 . vmu n H:i +l or reorgan~ zed t~e. Armed 
Forces, a nd lay 1945 ., ., on Gcn :1R ny s : J.\, .:·k ,rcd, hfin curta::i.n positions 
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in tho military hierarchy. Those ioon were high-ranking offioers in 
the three armod services; OKH - Arrrr,, OKM - Navy, and OKL - Air Force. 
Above them was the overall ariood forces o.uthori ty, OKW - Hi,gh Commnd 
of the Ctrman Anned Forces with Hitler a.a the Supreme Ocmnander. The 
officers in the OKW, including dofonda.nt Koitol o.s Chief of the High 
Oonmand, were in a sonse Hitler's po1 sonal staff'. In the larger sense 
they co-ordinated and direotoo the three SEil'Vicos, vii th particular 
eJll)haais on the functions of planning and operations. 

Tho individual officers in this al.loged group woro, at one time or 
another, in one of four categories; 1) Conmandero-in-Chiof' of one of 
the three services; 2) <llief of' 8 taf'f' of' ono of tho throe services, 
3) "Oberl>efehlshabcro", the field cOfllnE).nders-in-chief of' one of the 
three services, which of.' course comprise:;d by far the largest nuni>er of 
these persons; or 4) an OKW officer, of which there were three, 
defendants Keitel o.nd Jodl, o.nd the lattor's· Deputf Chief, Warlimont. 
This is the meaning of the Indictioont in its use of tho t orm "Genernl 

. . 

Staff and High Comnand." • .,......,_ 

The prosecution bas here dro.wn tho line . '.l.'he Prosecution does not 
indict the next level of the ndlitary hLrm~(:h:_r consisting of ocmnanders 
of 8nJ\Y corps, and equivalent ranks in the I'avy und Air Forco, nor the 
level below, the division corrmnnders or thuir equ:f.valont in the other 
branches. And tho sto.f'f o:f'f ioors of tho four staff oolml8J'lds of OJCW, , 
OKH, OKM and OKL are not included, nor v.ro the t1·ained specialists wh:> 
were customarily called Gemral Staff: Officers, 

In effect, then, those indicted as member::i ure rnili tary leaders of 
the I!ioh of tho highest rank. No ~urio1J::'\ effort \Yas mnde to assert 
that they composed an ''organisntion" in th.e sense of .Article 9. The 
assertion is rather tha.t tooy were a "group", which is a wider and more 
embracing tonn than 11 organisn. tion". · 

1b> Tribunal does not so findc According to tho· e, idenoe, their 
plaming at staff level, the conRtant oonf~1~noes botwoon staff.' officers 
and field commanders, their operational t echnique in tho field and at 
headquarters was nruch the samo as that of tho o.rmi.0::1 , navies and air 
forces of o.11 other countries. Tho overall effort of OKW at co-ordina-
tion and direction could be matched by a similar, thcugh not identical 
form of organisation in other military forces, such a.a tho Anglo-

. AJOOrioan O.:>mbined Chief's of Staff. 

To derive from this pattern of thoir activities the existence of an 
association ar group does not, in tho opinion of t110 Tribunal, logically 
follow. On such o. theory the top commnnders of ovory other ootion are 
just such an association rather than what thoy a.ctually are, an 
aggregation of military roon, a number of individuals who happen at a 
given period of' tinX> to hold the high-r~nking rnilitnry positions. 

Much of the evidoooc and tho argu.roont has oontrod round the question 
of w:1C:ther roornbership in these organisations was or was not voluntary; 
in this case, it seems to the Tribunal to be qui to beside tho point, 
For this alleged criminal organisntion hns one chora.cteristic, o. con­
trolling one which shn.rply distineuishoo i~ from the other five indicted. 
When an indi'ridual bccam:, o. roombcr of the SS for instance, ho did so, 
voluntarily or othe:rwise, but cort:iinly with tho knowledge that he was 
joining soroothing. In the case of tho Gonoral Staf'f and High Cbrnmand, 
however he cruld not know he wns joining a g.,..oup or organisation for such 
orgnnis~tion did not exist exc-.. i:,"t- in th0 clvi.rge of the Indictroont. H9 
know only tho.t ho had o.ch:i.c.: rod o. oor ~r, in high rank in one of tho three 
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servioea, and could not be conscious of tho fact that he was becoming 
a roombor of anything so tangible as n "group", as that word ie oamionly 
used. His relations with his brother officers in his own branch of 
the service and his association with those of the othor two branches, 
wore, in general, like those of ether services all over the world. 

The Tribunal therefore does not declare the General Sta.ff and High 
Comnand'to ·bo a criminal organisation1 " 

It will 'be seen tbat this decision also rests on procedural grounds, 
namely foremost ori the gr;-ound that the Ceneral Staff and High Carmand are 
neither an organisation nor a group within the iooaning of those tenne as 
used in Article 9 ot tho Charter, and also on tho ground of procedural 
expediency ( small m1nb~r of persons involved). 

Here also, the Tribunal made it entirely clear that its decision 
was not an expression of an opinion on the merits of the case, namely 
on the question whether or not the leaders of the G3nnan Armed Farces 
had oonmitted oriroos falling under Article 6 of the Charter. On the 
contrary, the Tribunal expressed its view regarding the orimiMlity ot 
very maey high ranking German officers in the following words (pp.16967-
16968): "Although the Tribunal is of the opinion that the tem "gro\.1)11 

in l\l•ticle 9 must meo.n something more than this collection of m:l.litary 
officers, it has heard much evidence as to the participation of these 
officers in planning and waging aggressive war, and in camd.tting war 
criloos and crimes against hlDDllni ty. This evidence is, a.s to many of 
them, clear and convincing. 

They ha.vo been responsible in large rooasure for the miseries and 
suffering that have fallen on m:l.llions of man, women and children. 
They have been a disgrace to the honorable profession of arms. Without 
their military guidance the aggroseive ambitions of Hitler and hie 
fellow Nazis would have been aoademio and sterile. , Although they were 

. not a group falling within the wcrds of tho Ohnrtor, they wore certainly 
a. ruthless nd.litary caste. Tho contemporary German militarism 
flourished briefly with its recent ally, National S>cialiem, as well as 
or botter than it had in the generations of the past. 

Mru\v of these men have made a mockery of too • soldier's oath of 
obedience to milita.ry orders. When it suits their defence they SSiY 
that they had to obey; woon confronted with ·Hi tler 1 s brutal crimes, which 
a.re shcmn to have been within their general knowledge, they say they 
diuobeyod. The truth is that they actively participated in all these 
oriloos, or sat silent and acquiescent, w1 tnessing the oomnisiion of' 
crimes on a scale larger and more shocking than tho world has ever had 
the misfortune to know. This 1m.1St be said~ 

It will also be remembered that all high-ranking eoldiors and 
sailors who were accused before the Tribunal, (Keitel, Jodl, Raeder, 
Doeni tz) were found guilty a.nd sentenced to sever e penal ties. 

xvm. Tho General S;nff and High Ccmnand. (piss,:ln~i;_~opinion of 
:Major General NDdEhenko1 ) ' 

The Soviet Judge, in pa.ragra!Xl VI of h:ia dissenting opinion, 
( pp.22-30), stated that tho rejection f the accusation cif' criminal 
activity of the General Staff arxl of the OKW contradicted both tho 
actual situation and the evidenoo submitted in the course of the trial. 
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He o!Jl)hatioal.]¥ oontradiotod the roasone of the majority ,r)tii ho 
formulated as follon, (p.24.), "(a) That tho or1moe wore oomnitted by 
roprosonto.t1ves of tho General Staff and of tho OKJr aa private . 
±ndiv:l.dunla and not a.s mombors of a orind.no.J. oonspiraoy. (b) That 
tho Gonoral Staff Md the OKW wore merely weapons in tho hllnda of the 
conspirators nnd interpreters or executors of the conspirators• will.• 

The following ie a SUJiln!U'Y of his goneral propositions which ho 
illustratod with quotations from the proceedings and tran the documents 
submitted: 

(1) 1ho ~'.ea.ding reprosentatiws or · thJ Genoral Staff and or the oxw, 
a.long with a small circle of the highor Hitlorito af'fioiala, woro 
cal.led upor. by the oonspirntore t.o pnrtio1pate in the dowlopimnt nnd 
the realisation of tho plans of aggression, not as passive fUB)tionaries, 
but as aotiw part:loipants in the oonspiraoy ago.inst peace and humanity. 

(2) OKW and the Gcnerol Staff issued tho tnost brutal decrees and 
orders for relentless mcaeuros against tho una.rDEd peo.oetul populv.tion 
and tho prisoners of war. 

(3) 'lbo High Oonmand, nlong with the SS and tm> Police, is guilty of 
tho most brutal polico actions in tho ~oupied regions. 

(4-) The represento.t1vos of tm High Oomnand aoted in nll. tho esobelons 
of the £lnI\Y as meni>ers of a oriminal. group. 

. · ... . " 
. ... •♦ .. 

. ···- ... . , ...... .. 
. :·· .. . ··-

• 

• 
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4th New , lbcr, 1946, 

Nothorlanc1a c:•.sos rc3.1.rding tho 
orim.1.nnl. roaponsib1l1ty of 

11dnd.nistra.tors ·of soizod pr.oporty nnll 
other sir.lilcr questions. 

At the meeting of Oonmdttee I on ·the 19th July 1946, ohar"'e 2AA, (3379) 
was referred to Oorll"dttee In. 

At the meeting on the 31s·t July 1946, oharge 281 (3627) was odJoumod, 
and at the meeting on tho 16th uoto~er 194-6) ohargo 354- (4154) was acl-
Journed. · 

I made enquiries as to the opinion ot tho Depar·tment cit J1.1Stioe. 

The Department of Juatioe lntOl'lilOd. r;io 'Chat legal actions to raccwoi­
real property are necll"ly ,.lwayu auooesutul. evon when i;hib propert1 had 
been tranttferz,ed to a ·i;hird party. · 

In oonneotion with the oontents ~ the law conoemed, H ie praotioally 
irapoe~ible in th~se oases tor the present pos~ossOI' ot real propert7 to 
make his "bona tide• aum:lssable. 

It he . aaao"s .. ho . 41.c); ,no\. k.n. ow. · .;hnt H vas Jewish real propori7, 
ho will always be met Vii th the Qbjeotion that had he uaed non48l oaro# 
he could have known the origl~ ot tho property, 

2. Under t._ Netherlands system ot. pgiatrntion of r~al property•trana-

.,. 

actiona, it ia usual to consult the registeru oonoorned botore tho deal. 
To aak for a "oe·atioate ot origin" the. ti tlo of po1;1 t;eaaion ot the seller, 
is not enough because in the previous transao·tiona a proper· title rd.ght 
be lacking. 

Thia ._a ·even more importan·t during tho occupation, 

Proper notarieu public always informed ·their client whether tho 
transaction conoemod original Jewish ~lroperty. Whooveranpw,)'t)Ci_a ~ plh1ic wm was 
a collaborater, tor .. uoh tranaaot i ons, hoe ·to suffer the cons~quencea tor 

· the names ot ■uch wore well irnown during tho war, ~ihoever did a deal 
witho'1t emplopng the so:rvioos of a notary -;,,ublic ,ri; all, acted carelessly. 

Tho auove men-tionod applioa "a fortio1i" to "Verwaltw;' uho alna:,s 
~• who the original owner was. 

It the oGntiaoation of Jewish property by ·Ghe Gorman · nuthoritiea waa 
illegal, ·t;he "Vorwal·~or" v,ho bought this property · or any goods· bolonging 
to it, ooomitted the crime of "receiving stolon ~oods". 

On top at that thil · Yurwalter' will be prosocu·i;ed according to 
artiolo 27 ot the ~peoial Penal Code, if he boUBht audl property for a 
prioe poaaidorabl.y below ·the real value, 

Article 27 roadaa-
Artiole 27, 

He who, during the time of the prc:sent nar intentionally 
made uae ot or throotened to iDalle use of any f orce, oocasion 
or means offered hili1 by the en8JI\Y or by t ho onell\Y ocoupadon 
to illegally preJudioe another in his property or to bohefit 
himself or anot her, shall be wlishod with i mprisonment tor 
15 years· at the most. 



- 2 - ' 
I alao oonoulted the views ot mombero of the Uni versity and got 

the toltlowing an8"8r trc:a Dr. Vorm.jl, PIK>tesaor of International law 
and Viae Preaidont ot the $peoial High Court of CaasaUon, vrho gavo 
the tollalling ol>inion ( trenalation of his lettor)s 

".About the question ot 'notatving stolen goods', I diaoussod the 
matter with Prof. Pcmpo (Pr.ot'ossor bt Criminal Law). Hio opinion woa 
that thia oaae oomes undor 'recoiveing stolen goods', whether the gooda 
wero bo'-\Sht for a nol'll131 price or bolc:,r, the value. ut, 416 ot tho 
Netherland• Penal Oode clearly states tho word ''b~·• wi thou·t aav further 
restr•otion, (Thia in con·~rast with 11 selling in view of prot'ita to be got, O 

"The qw,ation remain■ ot oourao whether o Gorman "Voxwalter11 roaliaea 
that an obj~ot ._,1aoe4 WJder "Verwaltung'' ''has been orilninally abtainud", 
That ia the 1.J.l.ll&tion oonoeming the 11dolua" (Art, lt,16: 11He who "1Utull,y 
b\.\Y• any gooda obtained b,1 orimo, 11 ) 11 

So tar Prof, Vorzijl, 

In the "Oodo Penal11 "receiving stolen goods11 was originallp not 
an independent orirJo, but was considered to bo oomplioi -y in larceny or 
~heft, Later it became a crime on its . own, 

In Dutoh penal law it ia an independent crime, but, aa 'i?rot', Silllona 
( Textbook of tho Netherlands Penol Code) aaya, it ia an act uhioh reaulta 
iri the perpet.uation ot ·tho loaa ot proporty. 11Dolua" ia neoesaary to oon­
atitute tho crime, .According to !'rot. Simona the judge can ll&&umo "dolua• 
w))on the aoouaacl had, or on the strength . ot ·the ciro'-lllatanoea· muat have 
had the knowledge that the objeot had tieen obtained by crime, 

In the op6nion ot tho uopartlllllnt of J1.u,tice ard in my .own opinion tho 
11 Verwalter" know thnt tho object hod been obtained by crime, and this can 
ottr~ainl,y be aaswnod as a prime taoie proof, 

'l'he mu1nKD punialvnent tor thi. a ori,me ia, according to tho speoial 
penal Jar, 6 yeora impriaonmcmt. The same punisbnent will be meted out 
to him who w1·1-.tully profit~ _by aav object obtained by crime, (Paragraph 
2 ot the aamo section), · 

·In English law -~ho punishment is oven heavier, Aoooruing to lCellJ\Y 
(outlines ot criminal law p, 29)), \. It the original stealing or ob­
tninina waa a felony, th~ receiver Is guilty of felony, The maximum 
punia)Dont is fourteen yeara penal servitude, 2, It the original stealing 
or obtaining was a 1:1iad«moGD0D 4 (e.g. if the goods hod been obtained by 
talao protonoea), tho reoeiv1ng is o illi.adeIJOanor, and i.Juniahable with a 
maximm pmiahmont ot aeven years I penal aervi two. J.• It the original 
atealing wea by tho Larceny-act 1861, a petty offence punitthable on 
s\lJIDal')' oonviotion ( e, g, it the thing stolon nro only a dog), tho 
receiri.llj 1a only a aimilar . ottblloQ,and is pLIUbhnblo juat aa the ■taaling 
itselt, (Seotion 97 ot ·tho Lorceny Act 1861 ), 

Speaking of tho fonns at theft (p~ 27lt-) Kenny rnontiona in olasa J;s 

"The owner gives up no right1:t at all, and che arttolo is t a!;:on 
entirely without his consent. Thia oloarly is Lnroeey, 11 

On page 24-9 he makes a diatinotion between simple larceny as no,, 
detinod by tho Laroe~ .Act 1916, punishable with ponal servitude tor not 
more thaa S yeara end aggravatt.'<l larceny r. i. robbery {it' ·cho owner is 
led to give up his proporty by boing put in fear of force being U&od) • 
Tho maxi.mm puniuhllent ia fourt een yoa~s• ponol ocrvitude, 

It oppeara trom th~a, thot ' for roooivmi~ stolen goods, R't l uast tho 
some puni~hment is meted out oa for larceny {theft), 

, . 

As tor tho objoot oop:,.\ble of buing otolon undor t he L r~Y ac t 1916, 
s , 1t,6(.t) "All deeds and instruments r el ating t o or ~v.idenc.; ne ,i;ho ti tlo or 
rigpt to any property (real or poraonal) or givin o r ight tor cover or ro­
ceive any money or gooda11 ore capablo of being a·tolen. 
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R_q~q~g_::,~. 

Larc..:ny or ·chuft oomos Wldur No. XIII ( pillago) or No. XIV ( contio­
cation of property) of the 1919 list. 

The oonfiacotion o~ plain theft ot Jewish t roporty ( the OWJ18r givoa 
up no righto at all) is a vrur orimo, apart fro,n tho a • ovo clasaitioation 
in tho 191~ :.iat aa a violation of Arto 4.3, 4-6, 47 nd 52, of !ho Haguo 
regulations 

Rocoi·n.ng stolen goods ie a crime, originally considered as oan­
plioity in theft and a· any rate closely relat~'<l to thoft (as it results 
in the perpotuation of ·i;he loss ot proporty), It ia (looording to English 
law pWlishable wi-th u-t least the same pWliuhment au thoft. It would, 
thereforo, s oom logical to class it as a war crime tho BclJlle os thott. 
The position of the bi.zyer ~ocoivor) aooording to international law, falls 
Wlder "post-liminiw) and is clearly described in Opponheirn p.3121 

''Imrnoveoblo private enell\Y proporty way under no oir­
cumstonces or condi tiona be appropria·i;ed by an invading 
belligorent,, l;)hulll.d he confiaca·i;e and sell private land or 
buildings, -the btzy'or \,Would acquire no right whatovor to 
the propart.y~" 

and pago 483: 

"If the occupant has performed acts which, aooording to 
Inturnational law, he was not ocnpetont to perfonn, post~ 
liminil.11) mul{cs tho i,walidi ty of these illegi timsoo acts .-. 
apporento It he has pppropriated and sold privato property 
as may not lcgi .. 1.mately be appropriated by a mill tary ocou­
pan+,, it may after.1ards be claimed from the p'...U'ohaser with­
out paymen~ c .. • compensation. 11 

Committco I hos ado tad this view, o,g. by aoc0pting tho Fronoh oaae 
No. 4092 and listed Spitzer on A in tho moating (3rd October 1946) tor 
receiving stolen goods. 

5. The case of a "Verwalter'' who was appointed to manage a oonfiaoatod 
• Jewish businoss or to tako care of confiscated J~n.sh property, b~ 

this proper·~y, falls Wlder the description of "r ooiving stolen goods," 

The necoa:-:.ary II dolus" can be assumed at least prima-f acio. 

Actually b.¢ng -~his property consolidates the rauns rea of the 
confisoato:?" -botJauso tho logal oloak of "care taking" is pJ.erood as tho 
goods wore sold,, Tho price i:)aid is irrelevant as to 'the illu31.\J,lltf',ot the 
aot. ( The tenn lib1.zying in tho Dutch penal lav, is not oondi tionad.) 

"part f:-om and in addition to the afore said., bl.\)'ing illegally 
contiaoatod Jewish pruporty fo:nns part of tho persooution of Jwa and 
being done in corui .. o-ti on vrith a war crime( confiscation) fallo undor the 
heading of crimes againot hwanityo 

7. The b· ying of illegally confisonttJd Jowiah proporty by a "Verwalter'' 
cons ti tuios a v,ar oril,10 , 

Q.E,D.., 

The · t 1i:,rl d ~ n •pr.1:H:.:nta·\: .re aubmi ts tho ue vi ew:-; to tho consideration 
of Co . ~. ":t o III . 
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5th November, 194§1 

UNITED NATIONS w.m m:oms COMMISSION. 

Statenent by -~ttee III 

ooq,aring Doo. c.201 with the law 

applied by the 

International Military Tribunal. 

Draft prepared by the Secretary to Ocmld.ttoe III. 

General Propositions 
oonteJ.ned s.n 
Doc. c. 201, 

1) Aooordins to the baaio doou­
menta (Ch,rter at the International 
Military Tribunal annexed to the 
Pour-Power Agi-ee11111nt of 8th August 
1945, as rect:l.tied by the Berlin 
Protocol of 6th Oltober 1945J the 
Control Counoil Law No.lo; the 
Charter of the International 
Military Tribunal for the Par East), 
orma against humanity~ oonaist 
in the violation 

' . 
·either at the ·lan and O\UStoma . 

or war(11) 
or ot positive municipal pro­

vieions of orim.1.nal law, 
or of the general principles 

ot briminal law aa derived 
from 'h cr:lminal law of all 
civilized nations. 

( x) Footnoto to paragraph 11 

It _might .be arguod th~t in a 
purely scientitio system; violations 
ot the lawa and ouatcns of war 

:should not be i~luded in the term 
~orimea against humanity", which 
should be reatr!Dted to &oh . 
off enoes as do not fall wx1er tha ' 
term of violations at the lawa and 
ouatoms of war, but the Oonmittee•a 
task is to interpret too basic 
documents. 

Oallmnt on the General Propoaitiona 
1n thD light ot the 
lfureni>~rg Julgim,nt. 

l) flle Nuremberg Jud9DUnt deals·. 
onzy w1 th the law to be applied by 
the TribWl81, i.e., the ·law 
tormulate·a in the Charter annexed ·. 
to the. Four-Power Agreement of 8th 
August 1945. 

The Tribunal is also of the 
opinion that one and the same aot 
~ constitute both a war crimo in 
the ~r sense and a crime 
against hwnanity. 

Footnote to paragraph 11 

The Tribunal felt iho.t 
there ·waa this overlapping of the 
ternD "war orinlo" ·.and •crimes 
against humanity". It used the 
term "crime against h\.lD&ni\f" also. 
in a nan-ower senso, c~sing . 
only such aotiv1 t:les as are not · 
violations!• at the laws anll customs 
ot mr, e.g., on p.169~3, where the 
Tribwl8J., dealing with Germaniza­
tion, interpreted the exprossion 
~orilm against hwnanitv" as a term 
covering criminal denationalisa­
tion in oreas to W1ioh the laws and 
customs of war did not apply. 



2) Under the basic. documents there 
are two different types of crimes 
against h\Dll8.llity which, with a tew 
exceptions, are subject to the se.Jm 
provisions, namely: · · · 

-2-

(a) cr:lmes of the murder type, 
(natrder, extermination, en­
slaveim:tnt, deportation anc1 other 
inhumane acts.) The words "other 
inhumane aota" ma_y be held to 
cover only serious cr:1.maa of a 
character similar to Dlll'der, ex­
termination, enslavement and de­
portation - eiusdem generis rule 
of interprotationi ... 

(b) persecutions (on political and 
racial, under th~.· Cllarter of 8th 
August 194-5, also religious, 

2) Though the Nureni>erg Judgimnt 
does not speak of two different 
types of cr:lDJs against hwnani ty, 
crimes of the murder type, and 
persecutions, it remains possible 
to make .~ 14t,atl~iCD be~en 
these two types~ This ~oes not 
imply, however, that practical 
oonsequenoes arise from the 
disttno~ion, 

. .. .. ' .. - ··· ·-

grounds,) · . . , .... 
" ,, \ , • I 

. . 

3) '!be Charter ot the European Inter;..• 
national Military .Tribunal (.Art,6) and 

. . .. ....... 
3) No ooninent on p~~aph 3 is 
called for, · .1.· •• • 

the Olarter of the International Jlilitary 
TribWl8J. for t~~ _Far East (Art,5) start 
from tho basic assumption that -the . .ma,JQJ" . 
war criminal.a candtted qrimes against 
b.Dnani ty acting in tho -inte.reat of the 
niropean Axis Countries~ or in .~e interest 
of the Japanese war. efi:'or~ ("rar· Eastern 
War Criminals"), as the oaae,ma_v·1?e, • 

........ .. 

.· 'f 

' .. 

This assumption is not e5tpressea in . 
the local law of Ge~ny,. as laid down by 
the Control Co\UlCil Law No,10 tor orind.n­
als other t~ major war or~rials, - . .. ... . : . . 

4) Under the terms of the Charters of 
the International Military ·Tribunals•, • 
"oriloos against humanity" of the 111.lI'der 
type arc offences committed against 
civilian populations, 

Crimes against manbers of belliger­
ent foroos ore outside the soope of thia 
type of oriloo; as regards crimes of the 
persecution type, the O:>Jllllittee e.ss\.lD8s 
that the intention is to exclude oleo 
this type of or:tme, ~though the-~g 
is not quite ·clear. ·. 

5) "Persecutions" ~onatitute or:l.mes 
against human;lty only if perpetrated 
on political and racial ( under the 
European Charter ali,o religious) 
grounds. In the case of the major 
war criminal,s, ; t is a further 
condition tnat · "persecutiona" be 
in execution of or in oonnoqtion 

• · II 

t . • . 

4) 'The Tribunal. does ~ot distinguish 
bemoan or:lmes of the -DJJrder type anc1 
pe~~ocutiona. '!bis does not, 
however, make. i,eOeesary a modification 
ot paragraph lt,. 

, ... 
• '>• -. 

5) · · The. ~inion that. the acts bl ~h 
execution of .or in connection with any 
oril.me within . tho judsdiotion of the 
International Mi;ttary Tribunal applies, 
aooording to . the . ~erg Judgnent, to 
all kinda of cri.Jms against humanity 
;9amd.tted by· the major Germn war or:l.mi.. 

· na.1:s·, and is not restricted to what 1n 

• 
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with al'\Y ar1me within the 
jurisdiction of an .International 
Military Tribunal ( i.e. cr:lJnea 
against peace, violations of the 
laws .and customs of war, or1mea 
agninst hwnanity of· the murder 
type. ) 

.3 .. 
Doo.C.201 was called persecutions. 
As tar as the major war criminals 
who were tried at Nuremberg were 
concerned, it is now established 
that the connection with the war is 
neoossar,y in both types of cr:l.mes 
against h\lDB.nity. 

This rule is, ho'Viever, restri­
o~ed to oases falling under the 
Charter of the International Military 
Tribunal. It does not apply in 
the case of other than the "major 
war or:lmirals", particulaz\Y in the 
oases to be adjudicated upon under 

. the Control Oounoil ID.w No.10, the 
corresponding provision of which 
does not contain the words "in 
execution of or in oonneotion ·wJ.th 
al'\Y crirm within the jurisdiction of 
the Tribunal". (See Doc.III/62, 
paragraph XXVII). 

6) Isolated offences do. not fall . . 6) As the Judgimnt deals only 
within t~ notion. Aa a rule . with the mjor war criminals, the 
sys~ematio 1119.88 action, . particularly .. a-tatement contained in paragraph 6 
if it oan be shown to be · authorite,..... :l.a not affected. , 
tive ~ will be necessary to transf'Ol'P.l · 
a conmon crime, punishable .m,rely 
under nunicipal law, into a crime . 
against humanity which thaa becomea 
also the concern of Interrational , 
Law. 0~ arim9s which e·i ther by 
their magnitme and savagery or by 
their great nud>er or by the tact '. •· 
that a sW~ar ;pattern .is applied 
at d,ifte"mt tma and places, . 
endanger the· international c~W 
or shook the oonsoi,en~e ot ·~d,-
w~rrant intervention by States 
ot})cr than that on ·wtioao wrri tol."Y, 
the crimoe have been caimitted, ~ 
v,hose subjects have becane their 
vict~ •.. 

7) It is irrelevant whether a · 
crima against h'linanity has been 
conmitted before or during the war. · 

7) As tar as the German mjor war 
criminals are concerned, the state­
JOOnt that it is irrelevant whether 
a criJlle against humanity has been 

·comnitted beforo or during the war, 
though based on the express provi-­
sion to the sama ef'f'eot contained 
in the Charter, must be consider­
ably qualified in view of the 
Nuremberg Jud~nt. Al though in 
theory it remo.ins irrelevant whether 
a or:me agnins t humo.ni ty was 
oonmd.tted before or during the ,er, 
in prootioo it 1s difficult to 
establish the oonnoction between 
what is alleged to be a cr:l.ine 
against humanity and a crime within 
the jurisdiction of the !rribunal, 
if the a.ct was carmittod boforo tb:3 
war. 



8) The nationa.1.1 ty of the 
victims is irrelevant. · 

-4-

9) Not only the ringleo.dors but 
also the actual perpetro.tors o£ 
crimes against humanity are 
criminally responsible. 

0n the other hand, if tho 
ocmnission ot an inhumane act 
charged in the Indiotnent tock 
place during the~, its oonmotion 
with tho war has been-assumed by the 
Tribunal. Inhumane acts oomn:l.tted 
in Austria after the oocupation by 
Germaey, are to be considered or:IJnes 
against hmani ty because of their 
oonneotion with the oooupation o£ 
Austria, which was o.n aot of aggres­
sion o.nd therefore a crme against 
peace.; Inh\lmlle acts comnitted on 
Czechoslovak territor,y after tho 
oocupation of the so-called Sudeton 
territory, are, in the light of the 
Nured>erg Judgment, either orlmes 
against h\1118.nity or war or.I.mes in tho 
natTOWer sense. 

As for as crimes against 
humanity allegedly comrd.tted b;y m:l.nor 
perpetrators are concerned, the 
Judgment does not neoessar:1.ly mean 
that tho Cbnm1.ssion should regard 
them as orims against hlDMnity only, 
it they are oonneotod with the war, 
becaueo ~his oonneotion ie made. .a 
condition only in the law to be 
applied to major war cr1m1nala~ ·. 

,. 

8). 1_'l1e Comnittee•s state~nt that 
the nationality ot the .victim is 
irrelevant, was based·· on the words 
ot the Charter; "oamd.tted against 
any civilian population". Here 
again, the proposition remains true . 
in theory, but mus:t, aooording to · 
the view of tho Nured>erg Tribunal, 
be considerably qualified with 
regard to acts oonmltted .·betoro the 
war by the Gorman major .111.r criminals 
in Gmnaw against German nationals. 
Even with regard to revolting and 
horrible crimes tho connection with 
aggression or. with ~ crimes 1n tM 
narrower sense must be provod and 
where the proof is not satisfactory, 
they are not considered .by the · 
International Military Tribunal llS · 
oril.nes against humanity •within the 
meo.nt'ng of t)'le Charter.· 

. The restriction applies only as 
ro:r as the lnw · to be applied to 
najor wnr criminals is concerned. 

9) Tho problem of lesser 
porpotro.tors was outside the pro­
ceedings before the International 
Military Trib\ll'lD.le 

\I 

,. 
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10) It is irrelevant whether or 
not a crime against h\lDD.ni ty has 
been ocmnitted in violation of 
the lox loci. 

11) A crime against humanity 
cro.n be camd.tted by enacting 
legislation which orders or 
pe:nnits crimes against humanity, 
e.g. unjustified killing, ~e­
portations, raoial discr1rn1na­
ti n, suppression of civil 
liberties, eto. 

-5-

10) The iffelovanoe ot the lex 
looi has been oonf'il1nod by the 
Tr:l.b~al• 

11) The proposition that a crime 
against humanity can be oomnitted 
by enacting legislation which 
orders or porml.ta crimes againe t 
humanity, has been endorsed by 
the Tribunal as is partioularzy 
shown in the oaae of the defendants 
Frick o.rxl von Heurath. 
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WP NATI(HJ WAR QRDIES OCllaSSION, 

Plundor at Pu1>;10 and Privnto Prope:rty 

in tlx> Nurepl>org Judppnt, 

Tho, present po.per is the third ot tho series 
ot stuaiea dealing with those parts ot the Judgment 
at tho InterMtional JW.itary TribUMl whioh ma.y be 
at practical interest to the Oomnission Md to its 
Third and First Conm1tteoa. 

The f'irst po.per of this kind de4l.ing with 
crime against humanity, wns o~ted aa Doo.III/62, 
the second, dealing with oriminol orgo.nieations, aa 
Document III/6lt-. 

CO NT ENT s, 

The Provisions ot the Charter. 
Plunder of public and private proporty in the Indictment. 
Ceneral <J>serv-ations by tho Tril;n.uw. on this type of 

. war on.ma, 
Statomont· of tho Law by the TribUMl. 
Text ot the Articles of the Haguo Rcgulo.tions referred 

to by tho Court, 
General Oonolusions by the Tribunal. 
Die Individual Defendants: Goering. 

· Ribbentrop. 
RQsenborg, 
Fnlnk. .. 
,unic. 
Sohaoht. 
Seysa-Inquort. 
Speer. 
Heurath. 
Bormann, 
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I. The Provisions of the Chai:~, 

Article 6(b) of the Chartei.~ of the International Military Tribunal 
defines war crimes as violations of the laws or customs of war. It 
provides that auch violations shall··.i,1clude., but _not. be limited to, inter 
alia, "plunder of public or private property." 

' . . 
II. Plunder of Public and Private Property in the lndiotment, 

The Indictment deals w1 th the war orime of "Plunder of Public and 
Private Property" under Count 3(E) on pages 22 - ·27 .of the British 
OODIJIB.nd Paper F.dition, (Cnk.'.1.6696). The general statement regarding this 
type of war cr:ime contained in the Indiotioont is as follows: 

" The Defendants · ruthlessly exploi tocl the ·people and the ··material 
resourcos of the countri<.:s they occupied, in 9X"der to strensthen the Nui 
war machine, to depopulate and impoverish the rest of Eurc;,pe, to enrioh 
themselves and their adherents, and to pranotQ German eoononxl.o supremacy 
over Europe• · · 

The Defendants engage d ' in. tho following acts and practices, amons 
others: • ·.: · 

1. They degruded the standll!·d of life of the people ot occupied 
countries and caused starvation, by stripping occupied countries 
of fooastuffs for r omovo.l to Gerniaey. 

2. They seized raw materials and industrial ma.chioory in all of 
tho cccupiod countries, ·,r0JD.oved .t~m .to Germany and used them 
in the interest of tho German war effort and tm GerDBn 
econOJllY. 

J. In all the cocupieu count1·iu$ , •:i.n varying degrees; they con­
fiscated buoincsses, plur,t::: an¢ o~her property • . . . 

· 4. In an attempt to give color of logru.ity to illegal acquisitions 
of property, thoy f orcod ownnrs of property to go through the 
forms of "voluntary'' and 11 l oga.l" transfers. 

5, They eatoblished comprehonuivo contr0ls ovor . tha eoonan:1.es of 
all of tho occupied-countries o.nd airocted theu- ·resources, 
their production and their labour in the intoroits ot.. the 
Gorman wnr econoJTtY, c'Jepri vi ng the local populnti·orte of the 
proclucts of essential induatrios. 

6. By a variety of fina ncia.l 100chW1iEJJ13 1 they despoiled all of 
the occupied countries of essential comno<lities and 
acr,wnulatud wealth, debase d the local curroncy syatems and 
disrupted the; looo.l ooonorni 1,; • They financed extensive 
purchases in oceupi d countries through oloari~ an-angements 
by which they exacted loans from the occupied countries. 
Thoy impoa0d o ccupai :i on le 'ics, exacted financial contributions· 
and issued occupation currency, for in excess of c;,ccupation 
coats. !bey used these excess funds to finance tho purchase 
of business properties and supplies in the occupied countries. 

7. They abrogated tho rights of the 1 ocal populations in the 
occupied portione of the USSR and in Poland and in other 
count lea to acvclop or m.:l.nAge: a icul tura.l and industrial 
properties, anu ... ·~ ~0 .. 7 l. th:' s " t'CO. for oxclueive acttleJOOnts, 
dovolopmnt, and ownership by Con " ns and their so-called 
racial bruth.ru n, 
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8. In further development of their plan of criminal exploi tat1on 
thoy destroyed industrio.l cities, cultural monwnants, sciontitic 
ins ti ~u.tions, and property of all typos in the oocupiod 
territories to ollminato the possibility of COJll)etition with 
<:}ermany-. '. . 

9. From their progrODllm of terror, slavery, spoliation and organised 
outrage, the Nazi conspirators created an instnlJDf)nt for the 
personal profit and oggrnndizcimnt of themselves and the:lr 
adherents. '!'.hey secured for thomselves f!,l1d 1heir adhorents 

( v.) · Po.si tions in n.dministration of business involving 
power, influence, o.nd lucrative perquisites. 

(b) The use .of cheap forced labour, 
•' 

. ( c) The aoquisi tion on o.dvanta,sooua terms of foreign 
properties, busines~ interests, and raw materials. 

(d) Tho basis for the industrial supremacy of Germany. 

Those acts wore co~trary to International Conventions, particulorzy 
Articles 46 to .56 inclusive of the Hague Regu.lAtions, 1907, the laws and 
custome of wo.r, tho genernl principles of criminal law as derived from 
the crimino.l. lnwa of nll civilized nations, the internal penal lo.we of 
too countries in llhioh such ~s wore ~omnittcd and to -Article 6 (b) 
of tho Chnrtcr." 

The Indictment then enumerates, by wey of eXample and witho~t. 
prejud~co to the production of evidence of .other oases, a great number of 
actual facts and figuros respecting plunder both in the Western and in 
the Ea.stern Countries. 

III,Genornl Obaorvo.tiona by the Ii:ibunal on this type of war orilm 1 • C 

. . . 

The Tribunal s ·tates on p.16885 that the evidence relating to wnr .. · 
cr:l.mfls ho.a been owrvmolnd.ng in 1t·s volume and in its detail. "It is 
impossible far this Judgroont adoqu.o.tely to review it, or to record .the 
mass of doqurnontory ·ana orn.l evidence that has been presented. The 
truth remains that Wnr Cria>s wero cOIIIJlitted on a vast sco.le, never 
baforo soon in tho history o~ Wo.r." · · 

On p.16886, it is stated: "Public and private property was 
systcrn.~ticoJ.ly plundered and pillaged in. order to enlarge the i:-esources 
of Gennany at tho expense of tho ros.t of Europe. " 

IV, S to. teroo nt of tho Lnw by the Tribunal 1 

. .. . .... .. .. 

On p.16902 the Tribunal states the ·1aw· o.s to economic war arms 
n.s follows s "Artiolo 4-9 of tho Hague Convention provides that an occupying 
power mtzy levy a contribution of money from tho occupied territory to pey 
for the neods of the arnty of oooupation, and for the administration ot tl'xl 
territory in question. Article 52 of tm Hague Convention provides that 
an occupying power may make roquiai tiona in kind only for the n9eds of the 
arJitY ot occupation, o.nd t~t these requisitions sho.11 be in proportion to 
the rosourcos of tre country. Thoso articles~ togethor with Article 4-8, 
dealing with the expenditure ot money collected in taxes, and Articles 
.53, 55 and 56, dealing with public property, make it alcar that under the 
rulos of war, the econoll'(Y of an occupied country can only bo required to 
bear tho expanses of tho oocupation, and these ahould not be greater than 
the eoonorqy of tho country can ro~sonably bo oxpeotod to bear. " 

, 
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v. Text ot the Artwe• at the Hague Reroatione 
referred to by Court, 

"Art.48. It, 1n the ten-itory OOOll)ied, the occupant oolleo~a the 
· taxes, dues and· tolls pa_yable to the State, he shall do so, aa tar aa ia 
poaaible, in accordance with the legal basis and aeaes11111eni in toroe at 
~he tiJDe, and shall in ~nsequence be bouncl to de~a.Y the expenses ot 
the admin:latration ot the oooup:led tern tQ17 to the SUit extent as the 
national Gowrnnent bad been so bound. · 

Art14t; I£, in addition to tho taxes mentioned 1n tho above · 
Article, t oooupant levies other money oontr.lbutiona in the oooup1e4 
territory, they shall only be applied· to the needs ot the~ or ot 
the administration of the territory in question. 

Art,53 •. An 8.l'IJ\Y of oooupation shall on~ ta1m posaession ot case, 
funds, and realizable aoouri tle-. wbioh are a triotly the property ot the 
State, depots of lil"IDS, means of transport, stores and supplies, ana, 
generally, all movable property belongb1g to the State whu,h me,- be 
used for military _operations. · 

lxoept :ln.'oasea gowrned by naval law, all appliances 
adapted for t.ho tre.naml.,ssion of nan, or for the tranapori at persona t¥r 
goods, whether on lancl, at sea, or in the air, depots ot arms, and, in 
general, all kinds of· war material ·JNq· be aoized, even it tm,· belong to 
private individuals, but they nust be restored ·at the o_onclW1ion ot 
pe~o, o.nd indomn1t1es D11St be paid for them. .· . 

!rt..55_. The oooupying State shall bo regardea onhr q adm:l.nistr~tor 
and uaiilruotuar,y ot pli>lio buildings, landed property, forests and 
agricultural undertakings belonging to the haetile State, and situated in 
the oooupied country. It nust so.teguard the oapital·ot such proportd.oa 
o.nd administer them in aooordanoe with the rules ot uautruct. .. ... . . . . . .. .. . .. ~ .. . 

Art1561 11le property of loo.al authorities, as well u that of . 
institutions dedicated to public :worship, charity, education, and to 
eoienoo and art, even when State property, shall be treated ea private 
property. · 

Any soizure or destruotion of, or wilful damage to, · 
institutions at this character, historic, monuments and "lfOl'b ot soienoe 
and art, is forbidden, and should be made tho subject of legal proceedings.• 

VI. General Conclusions by the 'lk-1buna11 

The Tribunal states on p.16903: "The evidenco in this oase has 
established, however, tha,t the tcrri tortes oooupied by Germaw wore 
exploited tor the. Germn war etfort· in the most ru~h].ess -.r, without 
oonsidero.tion ot the ·local ooonc.GtY, and in oonsoqmnoe ot a doliberate 
design and policy.. There was in truth a systenatic •plunder -of public 

· or private property", which wne criminal .under Article 6(b) of the 
ChartJr. " ' · · 

. . 
· On pp.16903-6, the Tribww. doooribes in detail the orbd.nal 

activities ot 1,his ·k:l.nd o.nd thoir diroction by the persons in the dock, 
especially by Go~ring, Roeenborg and Ribbentrop. 

VII.The Individual Dotondants 1 ' 
Gocrins,. 

-!bout the part pleyod by Goering in tm spoliation of acquired 
territory, tho following is stated on p.16973: 

.. 
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" As _Plenipotentiary~ Goering was 'the ·active nuthor:l.ty in tho . 
spoliation of conquered te~i'to~. · Ho ma.de plaoo for tho apolintion 
of Soviet torr:l. tory lohg bof c1•c the war on the Soviet Union Two 
months prior to· the invasion of the Soviot Union Hi tlor ga~ Goar:Lng 
the ~verall direction for too eoonomio adminia~tion in tho ile)lritory. 
Gocr1n$ sot up an economic staff for this function. As Reichsmarshal 
of tho Greater Gennan Reich, "tho orders of the · Roioharnarshal cover 
all economic fields, including rrutrition and agric.ulturo" • His so­
called "Groen" fo~der,printed by the Wohrmaoht, set up an "Eoonom:lo 
Executive Staff, F.ast." Thia directive contemplated plundering and 
abo.ndonoont of llll industry in the food deficit regions, and, from the 
food surplus regions, a diversion or food· to Gcnnan neoaa.· " · . 

In connection ~t~ the persecution of the Jewe,it.is stated on 
pp.16973,A..: "Goo.ring persecuted the Jews, r,artlioularly after 1he 
November 1938 riots, an:l not only in Germany where he raised the bil.lion 
mark fine as stated elsewhere, but in the conquered territories as well~ 
His own utterances then and his testimony now shovls this interest was 
primarily econan:lo - how to get their property and how to force them out 
of 'the economic life of Europe. " 

VIlI.Ribbentrop. 

It is stated on p.16982 toot Ribbentrq, was responsible fo~ the 
general economic and political policies put into effect in tho occupation 
of Denmark and Frapce. 

IX, Rosenberg. 

Tho Tribunal states on p.169951 "Rosenberg is responsible for a 
system of organized plunder of both public arxl private property through-
out the invaded countries of Europe. Acting under Hitler's orders of 
Ja nuary 1940, to sot up the "Hohe Schulo", ho organized nrx1 directed the 
"Einsatzstab Rosenberg", which plundered f!USeums and libraries, confis-· 
cated art treasures a.no collections, nnd pillaged private houses. . His 
own reports show the extent of ttm confiscations. In "Aotion-M"(Moebol), 
instituted in December 1941 ·at Rosenberg's suggestion, 69,619 ·~owish 
homJs wore plundered .in too West, 38,000 of tmm in Paris alone, and it 
took 26,984 railroad cars to transport the conf'isco.ted furnishings to 
Germru,y. As of July 14, 1944, more.than 21,903 art objects, ·including 
famous paintif'B s and rruscwn p-lecos, had been ~eized by the Einsatzstab 
in the West. " 

On p.16996 it is stated that ·Rosenberg had · knowlodgo c:£ . arxl took an 
acti,v.e part in strippin the F.astorn territories .df. raw Jm.torials and 
fooclstuffs which were all sent to Cl>rmal\Y • · 

x. Frank, 

The Tribunal states on p.16999: "The cconood.c doroo.rxls made on the 
Goooral Goverl'IOOnt 'M3re far inoxcoss of the needs of the a.mu-of' 
occupation, ' and wore out or nll proportiorn to tho resources of the 
country. The food raisod in Polo.nd vlr>.s shipped to Gc:nnany on suoh o. 
wido aoalo that tho rations of the population of the occupied territories 
were reduced to the starvation level, and epidemics were iii.despread. 
Some stops wero to.ken to provide for tho feeding of the agricultural 
workers who were used to reisc t.he crops, bu·t tho requirements of the 
rest of the popula.tion we're . disregarded. It is undoubtedly true, as 
argued by counsel ~or tho dofenoo, thnt sam suffering in the Gororal 
Govornroont wns i nevitable as a result of tho ravages c£ war nnd the 

(Oonomic confusion re . ulting ther efrom. But tho suffering was increased 
b y a planned policy of economic exploit tion." 
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The Tribunal. says on p.17001: Prank was a._.Jl:Jng ua ~ 
participant", inter alia, 11 :ln tho economic exploitation ot Poland in a 
WB¥ which load to tha doo.th by starvation ot a large n\lllber ' ot people." 

XI. Punk1 

The following activities of Funk 118·re found or:lminal: "In 1942 
Funk entered into an egreomont with HiJmalor under which the Reiohsbank 
was to receive oertain gold and jewels and currency trail the 88 and 
instructed his subordinates, who were to woric out the details, not to 
ask too many questions. As a result of this agreement the SB ■ent to 
the Bcichsbank tho personal belongings taken trom the viot:lma who ha4 
been exterminated .in the oonoontration caq,s. 1he Ro:l.ohabank kept the 
co:l.ns o.nd bank notes and aent the jewels, •tohea and pers'>nal belP"61nga ~ 
to Borlin Municipal Pawn Shop■• Tho gol'd from the eyegl.aaM>a, and 
gold teuth and fillings was stored in the Reiohabank vaults. Funk 
hD.s protostod that he d:l.d not know that the Roiohabank waa receiving 
articles of this kind. The Tribunal is of the opinion that Funk 
c ithcr knew what was being received pr was deliberate]¥ closing his 
eyes to whD.t was bo:l.ng done. 

As Minister of F.oonomlcs a na Presidont of the Reiohsbank, Punk 
participated in the economiQ exploitation of occupied ten-:ltoriea. 
He wo.s President of the Continental ~l Canpany which was chargea 'with 
the exploitation ot the oil resources of. oooupiod territcr!es in the 
East. He waa rosponaiblo tor the soizuro of 'the gold roaorves of the 
Czochoslovald.an Nationa.l Bank and tor tb> liqui~tion of the Yugoslavian 
National .Bank. On June 6, 1942, Funk's deputy sent a letter to tho 
OKW rcquosti~ that funds from t.he French Occupation Cbat Pund be macle 
available tor bl4ok market purohaaos. " 

XII. Schacht, 

. 
V 

Schaoht was indicted only under Counts l and 2, ( Conspiracy and 
01.mes against Peace). He . was not indicted ot rosponaibility to~ war 
crimes, and tho judgnmnt do~ivered in his oaae docs not, therefore, ♦ 
contain any materi~ relevant to the question dealt with in this _ paper. 

XIII, Soyss-Inguart 1 

Under Seyes-Inquart 's "aotiv:1. ties in AUstria" 1 the Tribunal 
enumel1ated on p.l 705.~ that, as Reich Governor ot Austria, he instituted 
a prograD]II¥) of confiscating Jewish property. 'Under the bending 
''Orimino.l A:,tivitios in Polan! and the Notherlanda", the judgn,nt 
states, on p.141)53 that in November 1939, "while on an inspection tour 
through the General Goverrment, S cyss-Inquart stated that Poland was 
to be so administered as to exploit its econanic resources for the 
benefit of Germany." 

With regnrd to hi.a criminal o.otivitiea in t.he Netherlands, the 
following is stated on p.l 7051+: : "Seyss-Inquart carried out tho ooonond.o 
ndministrntion of tm Netherlo.ms without regard for the l"U1ee of the 
Ha.gue Convention which ho 'described as obsolete. Instoad, a policy 
was ooopted for tho maximum utilization of tba 90IMY'l'do potei)tial ot ~ 
Netherlands, and executed w1 th small regard for its etf'ect on tho 
inhabito.nts. Thero was widespread pillnge of publio a.nd private 

. . ' property which was given colour of legality by Seyss-Inquart s 
regulations and nssisted by manipulo.tions of the finanoi~ institutiora 
of the Netherlands under his control, " 
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~ e Tribunu further states: "One of Seyss-Inquart • s first steps . 
na Re ich Cannd.ssiooor of the Nethorlands was to put into effect a series 
o!' laws imposing oconanic disoriminations against tho Jowa." 

XIV. Spear_, 

Spoor was found guilty ·of being involved in iho utilization of 
forced l.nbour and in tho use of prisomrs of war in a.rmwmnt 1nduatr:l.ee. 
His oo.se is therefore not strictly in point in respect to the subjoot 
of this paper, but it is of interest in this coMeotion, that soma 
activities of Spoor's, which consistod in the preservation of eoonan1o 
values, v.ere recognised in mitigation in his oo.se. It js stated on 
p.17061: "In m:l.t1go.tion it nust be recognised that Speer's ostabU.ahnX>n1; 
of blocked industries did lcoop mar\Y labourers in their hams and Ulat 
in tho closing stages ot the war he was one of tho f ow men who had the 
courage to tell Hitler that the \1l8r was lost · and to tako steps to prevent 
the senseless dootruotion of prodlK)tion faoilitios, both in occupiod · 
territories and in Gonnaey. He oarriad out his opposition to Hitler's 
scorched earth progrOIIIIOO in some c£ the Western .countries o.nd in 
Germany by doliberntely sabotaging it at oonsidorablo personal risk." 

'XV. Nourath, 

In the ·case of Nourath, it is only stated on i).17065 thnt ho orguod 
that o.nti-Semitio JOOasurcs and thoso resulting in ocooond.o exploitations, 
wore put into effoct in the Protectorate as tho result of policies 
decided upon in the Reich. 

. However this mAY bo, tho Tribunal stated, he served as the chief 
Genn.:::.n off'1oi~l in tm Protectorate know:l~ thnt war crimes nnd on.mos 
a&ainst humanity wore being oannittod under his authority. 

XVI.Bormann. 

The Tribunru. s~s on p.17072 that Bormann controlled tm ruthless 
oxploi tations of the subjected populaoe, that ho was interested in the 
confiscation of art and othor properties in tho Eo.st. H:l.s lotter of 
11th Janunry 1944 called for the creation of a large scale organiantion 
to withdraw camnodi tios from the ocoq>ied tom. torios for tho boni>od­
out German populace. 
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III/68. 
6th Movelllber, 19¼6, 

UNITED NATIONS WAR CRDm3 CCIGfISSION. 

caaaTTFi: III. 

Netherlands Cases Nos, 3379. 3627, !tPZZ and 4:154:, . 
referred .. to Caan.1.ttee III by Cormd.ttee I. · 

Statement by thp Secretary to Ccmnittee III. 

l , · 

I. The Netherlands National Oftioe submitted to the United Nations 
War Crimes Cormtl.asion, inter alia, the four charges Nos •. 3379, 3627, 
4077 and 4154. Cbpies of t Iii four charges are appended to this paper. 

n. Tho oaso Nb13379 (Willer and 2 others.) 

This case was first oonsidere~ by Conmittee I in its meeting of 
27th Juoo 1946, (Minutes No.64), · 'l'tie case was adjourned in order that 
tho National Office might be asked for further information as to (a) 
conplicity of the accused in genoral policy and masures introduced by 
Gerffl!U1 authorities in expropriating Jews in Holland, and (b) the real 
value ot ~ property acquired by the accused. · 

The case came up again for discussion in the meeting of Conlld.ttee 
I held on 19th JUly, 1946, (Minutes No.67). . 

After some additional discussion which was necessitated by the 
' Nationnl Office's request to reconsider the Corrmittee•s dooision of 27th 

June 1946, the latter was adhe.red to, with the proviso that after 
additional infonnation \Illa submitted by tho Nn tional Office ( see ~nut es 
No,64), the caso would be automatically rofeITed to Comnittoe Ill for 
its op1nion as to Vthcther or not the alleged ariloo should be considered 
as a war crime and for what reasons. 

, ♦ III. The case. No,-3627. (Offermann). 

IV. 

v. 

In-ho moting of Committee I held on 31st July 1946, (Minutes No. 
69), the oaso was adjourned in ordor that tho Nation_al Office might be 
asmd for further 1nfo:nnation as to (a) col1t)licity of tho. accused in 
general poliof and measures introduced by German authorities in 
expropriat~ Jewe in Holla.nd o.nd (b) the real value of the property 
_acquired by 1he accused. 

The Case, No14C>77 (Rickr.lann) 1 

In the meeting of Comn1tteo I hel_d on .26th September 1946 (Minutes 
No. 75), the accused was listed on 'A' for pillage. Regardi QS the 
second count, the ca.so wo.s referred to Comnittee III f or its opinion 
as to whether or not tho a.lloged cr ime should be considered as a war 
crimJ and for who. t rec.sons. 

The case No14154JLU.t.~~!:2.:., 

In the meeting of Committee i held on 16th October 1946, (Minutes 
No.78), the caso was referred t t r,omnitteo III for its opinion as to 
whether or n~ the alleged orime ah uld be cons ider ed as a war crime and 
tor what reasons, 

VI, A memorandum on tho co.sos by Conmander M, W.Mouton vro.s circulated 
a.s Docuroont III/65. 
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. Qha.w..1~=- .2M: e,21 • 6. , i,.6 r 

f.£r __ tho J!!.!. .o!_).h.~. A,~c;!Cl.\9:1'.i~.!.!. 

Retiatered . numbor Dato ot reooipt in ;..eoretaria·~. 

----------- __ , •• -~~~ : . . .. . _7_· ...... .. ..... . ·- ••• • .. . .. .. .. -- ••••• •..• .•••••• - ·. --

Name ot aocwsod,hio 
rank and unit, o,r 
official position, 

{Not to be tranalatod) 

1, 1!.LA,A_Jll }t_,_)3.!..,ooi'n at Bodelaohi:ngh,Dort­
mund, on tho 7th Juno, 1910, tailor, proba• 
-bly .served in the German Army and is belie• 
vod to hava be ~n killed at Tiraapol on tho 
Bautom Front, 

2, .[_~,k_k _~_l! :: ~ ~ .Q 9. ~~ ;; -~ ~ .l~ -~ H P Ji.&. 
r\Athanna, wife ot B,.,f!Ltm, bom at tiote-
len,Germany, on the 2lt-th Novembt>r, 191 o, 
preaent addreatt \D\kr4own, Vory pro~azi, 

3, S C H \f E I !e. B R, Henriotte Elisabeth, bom 
on -t11;·21ot· iiovem1>ur, 1 903, at &wonttaon, 
GerDl&IV, living at ila~ratteatraaae, 9,Gro­
nau, Germen:,, VerJ pro-Nazi,· 

. . ------ ........ ·-········ ... -~•••·· ........... -. ···--. .. ....... ·-· .. . ........ ... ... •· · ...... . 

Date and place ot oom­
mia~ion at allogod 
crime, 

Ensohede, 

18th August, 1941, and .}0th ~pril, 194,.5, ___ .. _. -- ---- .,_ -- -. ~ . -... - •: ... -. . . .. . . ........ - . .. . .. . . . . . . . . . . ... . . . .... .. .. ... .. ..... 
Number and cleeoription 
ot crime in war . crimes 
list, 

Refrenoes to relevant 
provisions of national 

law, 

No •. XIII, .?:Lllage, 

Neth. Penal Code, 
Art, 27 of the B. ~. s. 

------ - ·--·•-· . . .. ..... . ; .. .. ....... - ~•• ... ... ·---- .. . .. ·- .... ·- ..... ... ..... _ -. .. . . ... ·-
§l!~X- .S.TA~~~- -_cy: . ~Aq~~ .• 

Tho·· first accused bought a Jewish elothing businesb, 'from German authori­
tieo in charge ot suoh businos5os in Holland, for about 65,550 guilders. The bu­
siness was rwt, duting his absence in url.li tary service, b:, hi& wifo and another 
German worll&n, i3~tween the middle o1' August, 1941 and the end of April, 1945, all 
the accu&ed removed money and textilus to Germany amounting to approximately 105, 
498 guilde~s. In 8eptember, 1944, tho third accused replaced sane of tho stolen 
good.a with textile::. from Germany ot an infinitely inferior quality • 

. . . . 

!_A ~- ~- _8_Jl 1._T .'.t -~ _J? __ ~- _Y_ • • • • • , • • • • • • • • • • • • • • • • • • • • • 

• 



_,_ 

The follovn.ng partioularb are contained in sta·~er.1ontB, extractB trom which have 
been compiled in . his own words by tho Hoad of the Hetherland.:-:i · tar Crimea Commis­
sion in London, 

. In connection with tht, annowioement 11SW11Dons to tho population to make 
known war orimef> , no .matter whore oanmit·~ed, perpetrated by persons other than 
Dutch or Dutch subje.,ts", wo, JoaMes Gerardu~ Lwnbertua KRAB:1E and Berend van 
d<1r KAUP, both deteotives with' tha Political Invctstir~ation ,.,:::i:..·vice in tho District 
of &lschede, also special stato oonstableu, vrith reforenco to the appended plaint 
by G, Holl, dated 3rd December, 1945, instituted an inquiry on tho 13th February, 
1 945, and heard: 

Gorrit 1!. .Q .L..h. 
43 years old, accountant. living at Cort van der Lindelaan, 45, l!nsoheclo, who ota-
ted ao f ollC1t1s: . 

"I am a Dutohml\n, Defore a "Verwaltor" was engaged, I was employed as ao-
• oountant with the Pino :Toudstra Bros, at Ha. kflbergcrstraat, 21-23, »isohode, Af­

ter tho liboration of Ensohodo - 1st April, 1945 - I was reinstated as aocolD'ltant 
by tho administrator, i ·:ra, 'Jowl'atra, The armer of this business, Frits ~amuol 
\'foudstra, was arreai.@d aa a HJaYJ" by the Germano in 1941, After 1,{oudstra had been 
in castody about 1 month, Hrs. Woudatra ri;;coivod a rneli ::.age from a German authori­
ty to say that her husband had died, 

Mrs, ·1ow1:nra has asked me to lodge a clnplaint against: 
1, 1!.: ·a I L_J,_~ R, born at Bodensingh, Dortmund, on t 'n~ 1 ]'th Juna, 191 O, tailor, 
According to rumours he died en the Eastern Front at Tiraoi.>Ol, 
2. Kat_~~i:!.118~ £LQ.)~Alt AJ!l!-1:.~ Jt.1.. wife of B. '.IILL:ill,bom at Hetelen, Ger­
many, on the 2,4.th November, 1910·, prebcnt address unknown, 
3, ~~r_i._e.t.te_ ~.!,~a.~_~t.l~.k _q JL:f. ~ J.. ;~ •. .Ft~-' born on thu 21 et 1-iovonbor, 1903, at 
$wentsen, Germany, living in thtj Alstlttestrasse, 9, Gronau. 

1fILLm was engaged as 11Ver,,alter" of tht.1 firi of .Toudstra Eros. on tho 18th 
August, 1941,- On the 1st July, 194.3, .:ILLJ{ bought the businu~ ... from tho N, A, G, U, 
for tho s;.un of 65,550,12fl, (sut:, fivo_t.tiousand, five hundred and fifty tivo 
guilders and twelve cents), 

In the autumn of 19Z..1 :rrLL.:Jt went into German military service and his rl­
f e carried on the businea:., wIThtt.-.::,. SCH.{ ... r~:.n as confidontial lady-olerk, 

Between 18th August, 194-1 °and 0 tho lirst April, 1945, ;rr.: Lm, ,nth the aid 
of his wife and ~ 1t,(~IA,:FS,, withdrew thu sum of 193,439,12 r1:· 

0

fr
0om tho firm ·Joud­

stra, 
Especially in the Geptomber days of 1944 were !!.z:.s.!. .'i~~~ and SCJ-I:,f4!.:..o~. 

guilty of looting from the busineau. At this time thoy removed noarly all the 
stocks of textiles to Germany, as well aa all tho money which was available." 

After it haa bc ~n road aloud to him he signs hio statement, 

Taken down in draft and signed. 
sgd, G, IIoll, 

:fitness 1, Flora L ~ ·.t E N 3 •-~ E I N, 
widow of i'ri ts !'Jamuel lfoudsfra; ··ag0

ec:C56,· °iivi
0ng· ·;1; Nijvorhcicfotraat, 1 j , :Enochedo 

confirms tho aforegoing statement. 

:Ii tnoss 2 Hendrika ~rie Anna van do G R A V '~ N, 
aged 22, bool~kcepor, iTvfng·ari-fos·c·b·oerweg·,· ·f:r,--~sohedc·, · 'stated as follows: 

"I am of Dutch nationallity, Gince .August, 1941, I have be.:n employed as 
bookkti0per with thu firm lfoudstra Bros, in the Haakabergerstraat, 21-23, maohode. 

I was engaged a'i; the tira · by the H..:od of the firm, CI-I.ffil,...!R, B, .7ILwl{ 
was then already "Verv1al ter" of the businos , I id not lmm-rflii,~l''R. in thio bu­
s in i:i~ i he wafi alroa in iillitary l:iervice at the time, I 00..1 hiln 'iri tho place a 
few times wh1:m ho came on leave. 



In rrv opinion fILLliR • a wife and ~.~.:1 did no:~ oomnit an;,, crim..: in con-
nection with this buainesi: .b.etor·o the f:i

0

ept
0ed;;;; d aya of 1 9liJ+, . 

\11th the tense Septembt>r dayli of 1944 M.!:~·-. .-[.I;[;,4l. _gave ins trullt i ons to paok 
the stocks of textile good.a in oast>s and boxea. }~ ~•- . . '.J!~.~, 1_cy l A!.~~J ond I then 
paoked the entire stook of textile goods availabl ~ in th~ b sines~. 

Jlhen ,.I returned to the firm a few dayo later tho vrhol ~ shop was empty and 
all the text.Les had vanished. 

From SClf.fEI:&m I hJard later that thu t>ntiro &took had been takon to Gorina-.... ..._._...__ ..... 
ny. 

M£ft•..J_~ end .~-4.~ also loft tor Gurman:, d~tji~ the tense ::ioptember 
daya. Thia wa& on a Tuesday. !Ql!-W~~ oame baok again on -lihe follo.ring 1ionday• Af­
ter her flight to Ger;iany in :3epteni>er, 1944, !!!:~".. _/J...~. did not return to the 
firm. . 

After thio, ~~ wont onoe ·or twico a woek to Gron~u,(German¥h Each 
timo ahe came from Grona~ she had a small quantity ·of textilos on the baok of her 
bicycle. This was vrith which to carry on the buainof;s. 1'ho toxtileo which she 
brought baok into the shop in this Vf.).Y were of vury poor qualU~~• Tho tino quality 
materials presumably remained in Germany. ' 

Ura. :TILL1R and SCK:raI~m were pro-German and harbourc,,.::. Hazi sentimenta. 
scif.iir:Iif,who had.al.read:, worked in the business tor about 20 year::. betora 

the war-;-~ lord and master. of it daring th~ last year~ of the oooupation. Oho 
ruled everything oonoorning this b~inoss." . · . . 

.After her statamont has beun read aloud she s1gns and sub~cribes to it. 

Taken down in draft a r.td ~igned, 
ogd. H. ii • ..i. van d(j Gravon, 

fitness ,3. . · ·.11lhe;_~ Henrl~_Q_1,__J~ -~~ .J. _;i _-•-Ll'.., . 
oonfirmG H. ::.11. van de Gravun' ~ at LAtomvnt, · 

ifhereof this statement is drawn up on oath of 0:t'fice at »ischedo on tho 
213t February, 19~6. 

Case is oanplete, 
• I 

No defence aoems possible. 

The investigators, 
agd, ~r. ·: . L. :.;rabbo, 
" ,.., ·a . u. van or ._am~. 



• 
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0aee No,3627 annoxed to noo,III/68 1 

U N I T E D N .i~ T I O N S 'If A R C R I M E 3 C O !! H :: J S I O N • 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~ -

Oharge No. 279 ( 25. 7.46) 

For the ueo ot the Seoreto.riat 

Registered nwnber 

Namo of accused, his rnnk and 
unit, of official posi\ion. · 

(not to be tronslatod~ 

Date ot receipt in Saorotario.t 

--------~----
OWlimLaffl'~,i..G.:1.., C~or.aan, living at· Gonuu, 
Germany, Vor,79.ltor", QfflB a clothing• 
taotor;y n t Gronau. Forvont · Nuzi-momber ot 
s.~ in Grono.u. 

-------~---·------- ·----- ... - . ---- -------- - -- - .. .. - ---· --
Dato· and pla~ of oommisaion 
of allegod or:IJn.) · 

.&lHohe&>, 3 SoptoDEor, 1941 until 28 Muroh 
194,s • 

----------------------- ... ·-·----------
Nurnbor ond doeoription of 
crime in war orimea list 

Retarnoea to rulovant 
provioions in national lnvr 

No. llII, Pill3go. 

Netherlands Punal Codo. 
art:47, 48, 310, 321. 
i.rt. 27 ot the B. B. S. 

-----------------·----- ·---·---

Tho acouead, l'fbo was ·JMde "Ve~alter11 over a Je-,1ish conoom in 
Holland, began by dillllldssing all the Jewish porsonnol and then the director. 
He bought the taotory and maohiner;y from a·Gorma.n authority and had the 

·machinery trom it fJransterred to hie own factory in Gor;nany. In o.ll,hQ 
oe.~od the f~ctor;y armers a loss ·at tl. 245,oo~. The factory WllD burnt out 
in an air.raid in 1944, and the accused rocoived war ,durnagus runowiting to 
n~ly 54,000 guilders, of which hardly 'anyt~ing is left. 

TRANSMITTED BY.~ •• • ••••••••••• •••.• • •. 



. ~ . . .... 

. ... 

Thu ~ollovri.ng partioul.ars aro contnined in atntomcnts, ~xtro.ots ~..:0Ll 
which havo bee~ no,apilod in hi.a o.m words by tho Hood of the NothE.rlanda \7ar 
Ori.mos Canmisf\ion in London. . . 

Police Enaohedo. 
Political Detective Departmont. - - - - ~ - - ~ . 

STATE M ENT• 

On the 12th March, 1946, we, Joannes Gerardus Lamber1alB Krabbo o.nd 
Berend van der Kam~, both detectives with the P.D~D. and both special state 
oonsto.bles, with ret'erenoo to a plaint reooiYOd -~om -E.D'ot'soh, · dated 12th 
March, 1946, instituted on inquir,, and heard1 · 

Elio.zer D<Yl'SCH, 
aged 47, olothing. manufncturer, living at Emmaatraat,21,Dlachede, who atatods 

"I am a Dutchman. Since 1928 I have boen director of the"N. v.Handela­
me.a tsr,happij S,Rozendaal", established at Enabhodo, Tha t'~~tory belonged 
entiroly to I.Ro~ndaal, now living 1n New Yark,, The inv~ntory, including the 
atooks ot' goods ther,3, belonged ontiruly to tha a.foregoing oanpany. 

Ae the oompany au.baisted entirely on Jewiah capital a "Verwalter" 
was plaoed over it on the 3rd Soptember, 19lt,1 c. Tho V\ln,alter \la& a German, 
4\. G. A.~, who lived at Gronau, Germany~ · 

On t}:le 15th Novomber, 194,1, all the Jewish personnel )7e.a diamiastld 
from the factory. · To 11\Y question as to whGthar I was heing diamiaeod too, as I 
was a Jew, CFFERMiJm · Npl~.ed: '1No, not for thd tiJn,J ·being" : 

OFFERMANN dismissed me :fran ~ post as d;".roctor on the 31 st December, 
194-1 • I re:,eivedaletter fran him at the time, bearing his signature, saying 
that as t'ran the 31 at December, 194-1, I was dismissed by order of the"Reiohs• 
koJilllissaris11 o I did not return to the firm attar that datea 

. On the 13th February, 194-3, I went into hiding ond remained there 
until the liboro.ti.on o:f Nijverdal -9th .lpril,1945•, where I had been hiding 
for the latter port of the timo .. Woon I returned to Ensohede on tho 24,th :..pril, 
194-5, I dieoOY'ered that the whole factory had beon destroyed by tire am by th~ 
airre.id of the 22nd February, 1944, nnd that tho nnohines had disappeared fran 
the factory. I also found that the monoy from ·the bank and oloaring had boon 
used. · • 

On the 12th September, 194,1 1 OFFERMANN bought the :f'irm' a mo:chine~ 
· tran •the N.;1\. •. G._U., as well as the inventory. On the 24-th April,1943, he bought 

the f aotory fran ·too N. A..G. u. . 

The Administrative Institute appointed nn as administrator over 
S11Rozendaal 1 s Handelsmaateohappij N. W and overihel· i2-~a ta :funds o:f I.Rozendaal 
As administrator and director I bring a plo.int againot ,l.G • .A. o~. 

During the time that OWERM.Uffi wa s "Verv,alter" and bU3er(ovmer), 
Rozernnal sut'tored a t'inanoial loss ot 45,000 guilders. This amount wa s taxed 
on the 16th January, 1941, by the architectural engineering office Beltmo.n 
at Ensohede, in oonneotion with the insurance of this f ac t ory. 

11Rozendaal 1s Harnelsmaatsohappij N,V." suff ored a l oi:;s of 200,000 
gwUders at the same time. 

As the firm is short of machinery and eopeoia.lly o a OF'Ji'ERM,\NN i~ 
using thtt firms machinery in Gronau, I request that a apeedlf in~stigation be 
made in this case, and that the aforementioned goods b o r et urnod~ 4'- list giving 
the nwnber of the atol<:.n r...:.ohines is a tta1Jood,, 11 

~·..rter readinz o.loud and subsoribing to his stat ement, htt signs his 
staternento 
Takon down in draft arn signed: 

sgd. E,Dots oh,. 



,, 

_,_ 
On th1:J 25th Mo.rob, 191J.6, WO hoardt .. . ~ 

\vi tness: . . . .~ntonius )(or:l.nua ~ 
ae;ed 22, offid<t _. o.lerk~ liviM at .. atatoedaohestrao.t,~, Bnaohed.e, who s.~tods 

,. 
"In 1 ~, I do not know the exaot date, <rt~ bought the. atore-aontio­

ne4 torm fran the N.A.G. u • .Utbough be nover exproaaocl political op:l.niono tor.uds 
the ste.f't, he was nevriholeaa nll•lmolm amongst them ns n. terv~nt N'P.~•. I. lqlC7ii' 
that (l?'@ANN oolongecl 110 tho S.lw 1n G-ronnu. . . , 

ifhen I entered ~• a aorvioe 1n ~9i.J, I ·not1000. that a whole ro;r 
ot ·maohinea had already aij,i,eo.rod tra:i tho taotory and henrd toot they had been 
to.ken to Gr011au. am 'had a a1mile.r aort . at· oonoem in Grono.u and with • t}}o 
maohinea whioh he t~ Roanclaal1 a he extended his. OiM taotory. On thu .22nd 

. F.~brt.varl,1944, Rozemo.al's WBB 'Fatioall.y dustroyed by firo am bati>ing"• 
. . . . 

After rending nloud and aubsoribing to his statecent . .'bo signs in· drntt. 
sgd.AeM. Kemper. 

On thu 26th Jlaroh, 1946, we heard& 

Bornardus Jan Willem DERKSEN, 
aged ~9, tailor in a olothing-taotory, living at Merolstrant,10, Emaohoo.o, who 

, ♦ stated as tollms: 

"I ara a Dutohoon. I haft workod far S.RozondD.al' a Hand13lar:w.o.tachappij N. v. 
at En80hede since about 1932. As th8 firn was undor Judah o.merahip am as 
director Doteoh was also o. Jn, a "Verwo.ltor" wns appointed aver this ti.rm in 19~• 
He was a German oalled ~ 0~ and lives in Gronau. .-..t tho end ot 1941 Dot sch 
ris diamiSBed tran his pos as rector. 

After 0~ had beon •verwalter" there for about a year he took tho 
firm aver and bought it tran sane German authority or other. 

I know that in 191,.2 OFFmMANN gradually trunsterrad 1 6 ompleto sewing­
maohine s with undor-tramo to Gronau, whore he had a oloth11')8•faotory. Pran 191+2 
witil the 28th Maroh,1945, I warkod tor OJ.ili1.ERJ,L\NN in his olothing-f'actory at 
Gronau. I saw then that the machines whioh had bean removed f'ra:i Rozendaal' a 
factory at Enaohede were set up in Offormann• s fo.otory at Gronau. Fran conversa­
tions wbioh l had with various Germans whilst I wo.s working thero, it appo.:irod 
that OFFmMANN was an ardent party-man and a tieroe persecutor ot Jaws. 

Not only did he taJco the mohines tran Rozonda.al' s f uctory to Grono.u, 
but he also took a lot of raw materials to Gronau. I saw him to.ko 2 largo coses 
and a sample trunk, containing yams, to Gronau." 

To: 

After reading nlol.d and subscribing to his stat0100nt, he signs 1n dr.:i.ft. 
sgd. B.J. W.Derkaon, 

Drawn up on our oath ot ofiioe at Ensohade on tho 29th Mnroh,194,6. 
The InteITogators, 
16d• J.G.L.Krabbe. 
" B.v.d.Kamp. 

Oopy of a letter fran "Rozendaal' s HnndelsMa~oh~ij N. v. 11 

EXTR A CT. 

Faotory:a ltst~odsohustruat 15a. 
Ot'f ioo: Emmastr- :tt,21, 

EntSoh<::do, 1 0th Doaembor, 1 945, 
E. Dotsoh Esq. , 

. . 1ip8'lh.l¥9 

• • • • •• Throue h tho bill of solo of tho 19th }to.roh, 1942, tho N. ; .. G. U. (N, V. 

~ er lands Ocmpnny for t e 



Nethiarlands Oanpany for tho rinding-up of buoin.ea1 oonooms) tronsferr~d tho • 
olothier• s oonoom ot Roscm&ol I a H11ndolamns.tsoh4pp1j N. v. to OllP!m-UJqf tor tho 
s1.1n ot 127,000 guilders. · · · , · · · 

. ~ . 

• • • • • • This olothier' a business oa.rried on by the Rozondo.al' o lla_nd'?lsuu:1 t .­
aohappij J. v. and takon ov:or ·by l()},'F!mWffl 'was p~atiicsall,lt lost. Durins th~ a~­
re.id on tho 22nd February, 1941+, ··the premieoa in wb:f.oh this .business '7as . ai ~uated 
waa destroyed. .. · · · :·. ··~ . · · .. 
• • • • • • Aooording to intol'IDlltion trClll hie ~tatt, OJ'FERl,fANli h.'l.d pert . ot the 
~nery ot Roaondaal'•· Handelamaataobappij N. v. ·: tranai'e~to °!onau. 

. . . · .. 
OP!l'l!mWm re,oe:l.vod· benati ts t'Qr var ~e. amowi'ting to tl. 53, ~7.• 22 

tran the "O. ~.M. ft, ot whioh amowit praotioall,Y nothing ~is loft," , . . · · · •· · 

Yours t'aithtulJ.y, .· . 
agd~ Illog:lble, 

.. 



♦ 

• • 

-~-

UNITE D N ., T:CON G rT •• R CRI ME S OO MM IS :..", IC N . 
' - - - - - - - .. - ~ - - - - - .. - - - - - - - - - - - - .. - .. .. 

Cb:irgo No, 333 ( ·, 2-9-46) 

' 
For t~e-~~ --~~-~ _s_~o_i:e;.;_a:r_iAt.-. 

Registered Nlli1lber D::t o ot ruc~i pt ii1 Socrotoriat 

------- ·- . . . . . - .. - . -- . - . .. . .. . . . . ... . . -.. . . . . . . . . . . . . .. . . .. - ..... . 
Name ot aocuaed, his rank and 
unit,or official position. 

(not to be tran~lated) 

' 
B}:~'iNJ _ _:f~~u_l_r.1_,~~~~~-c.~ •. Gunran ·'Yur-
waltor", born l.\ t VIDD~, "ifostphnl.ia,Gor­
many, 8th Jan\.Ulry ,19JO, now believed to 
be living in Gc.;rmany, probably VRIDEN, 
Originally · looksmi th by · trade, .fas a 
member of thu N.~.V. ond N.S.D"'i•P• and o 
., fervent I ~rty-man11 • 

•• ddreseos in Holland: 
1 • 126,Nivl.lre Kompweg , Bool=elo, 

----- -·· -- •.• -·· . - - ______ 2;,;. • ...A,,70~,}i~l'lfit?.!~.C?.11C?.~·~z:~~~,--_EA~~~~a_! ___ -- - . 

Pluoe and dato or oom;.1i ... aion 
of alleged crime 

DfWHIIDE, bo~·1t1un 24 Juno, 194,1 and 1 •• pril, 
1945. . 

----- - ..... .. .... --·-- -·-•-····-. ..... . __ ., __ .... .. - . . ... . --.. . . . .. . . ·- -.. . .... ··--
ljl.lllber and de scription of orirae No.XIII, Pillo.go, 

· in ifar. crimes list No.XIV; · Confiscation ot property. 

References to relevo~t 
provisions of nationol low 

Neth0r l ands Penal Code • 
.. ·.rt,47',48, 310, 321. 

---------·- .. ·--·--·-·- -- . . . . . ... . . . . . - . . . . . . . .. ·. ·... . . . . -·-

SHORT ST ... Tt>.(ENT OF F.~CTG • 

The aaou:Jed. wns-appointed, "Ver.·,al~er" of the Jewish f'irii1 11N.EP,'.S", 
. . 

at &loohede, He applied monie s belonging to th~ firm to hi s 0"7n uao ond 

in 194-3 bought this firm from the N ... ~. G. U~ for th€! 1~, s ui11• of F_l, 1500,-

i• R ., N S M I T •r E D B Y • • • • 
' 

• • . . . . . . . ..• .. • • • • . . . . 

/ 
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Tho following portiouk rs 11ro contain~d in :..tf'.°tODont :::: mode by rltnossos, 
uxtracta tra'l ,:,hioh hr..vo btJ°un oo;i;_>:l.lc,1 iu :1.:. ~ rr.-r.1. ,ord.:: b~• t ho Hood of the 
Noth.;rlands "J- r Crt.:.10 ... Corr.-.1i :.;:-1 i ·.,, ::. 1 London, 

Enschede Polioo, 
Political Invostigi:Ytion Dopnrt-,:10nt, 

A.J _ _.._ .T .. ~ }.~ ~ ~ -~ -'· 

In oonnootion with the o.nnoWloomont ".~ppeal to tho populn:don to ca:1'3 
. forward with information o.s to wnr oriuea oanmittied nnyvrhero by othora t!v,n 

Du.tohmen• and Dut ch subjeots" r,o, Jonnnes Gernr1u::. Lr.:·.ibortus Krabbo ond Borond 
van der Koi,1p, bQ·i;h dutdc ~iVul'it b<;ilongine to t hv l:', R.,L,, di1:1triot of Ensc~do, 
ond alao spocinl stste oonstabL,t:., i n rt:1 .. pt::o·i; of the o.cicanpanying charge lnicl 
by J.N. Menkoi dc-:~~cJ. .7th i,~ay,. 194/:,, h;;;~rd: 

Jo,.!~h_Ji~c-~ !~0_,._ 
aged 42, factory o.mer, living at 7o , Iiongoloachestru3·i;, Enschod~, vtho stnted: 

•~ Before tho war 'i;h~ f' ao·tory NEP.ili blllonged to i,r:J f::1 thor Na ·than Jacob 
lrOfflCO, who died at Ensohode on 5th ;.ioptcr:1b~r, 1941:- ,:·rd.l;.,t hi din_; • 

.. a Jawieh ,capital wn1.1 rQ~ponaiblo for t}\e bu..:;invos,and o.l~o buOOl.&dO i•~a 
ownt3r _vne a JtSW, it ' had to be placed undur 11 Verwnltq11

• 

On 24th JW10, 194-1 the Gorman \f.H. RICIQllUffl, appenred c.s "Vor,mlter11 of 
the business of' which I wos alroo.czy direotor~-my°·f':3.thor hnving grO\-m too old. 

Thia J!!.C~Ufil. d'Oprived me of oll por1ers conourning Bnnk owl Clearnnott 
monies,. as also those in 11or:mection with nll tronaactiona having to clo with 
the businosa. This took plooe 1tm·.1edintely af te.r hi~ nri·iv:¼le l•1rom 1st Hay, 19lt2 
access to ·the of fice and factory buildings whore I hnd ho.en nble to go up to 
then, was also denied mo, b31 him, · · · · 

During tho time thnt I was still in the businoim :R.I_c,r~.½Nf took Fl.500.­
from the firm's cash every month. I cannot toll you Yrh ... th~r this continued o.ft ()r 
I was no longer · allowed to appear o.t t he norks , but the docur.,onh which I ,fill 
have made out at your : request will be sure to show. 

In 1943 RIOKMMfN, as shO\m by the boo:~s, bought· 'i;he firm of NEP,.S fr01 a 
th@ N.:1.,G.U. for_ t.hesiii of :ri,1500,-. Sv-erythin.g ·10.s included, . for example: 
of'fiot3 f'urnituro, R typouri t er, machinory t0ols, 12.r ___; u l nthe, four small b thoa, 
one automatic latho of another variety, thr~e drills, four grinding r,10ohines, 
on~ small exoentre· press, rnw materials, holt'-f'inished goods, finiohed artiolos, 
one .welding ap)?D.re.tus, a pl o.ning machine and tools. ' 

.,fter metioning the bo;·Jbing of the f actory in 1943 t he sto.-tement continuos: 

114~s accordii r: to -~ho r egulations t his company( Ondorli~ c Oorlog .:.risico 
M!J) \1as not al lmrod t o pay out to GtlI'i:1D.n n t :iiom.ls, JlI_c;; ;~.- ~~nt in a sta te-
ment oa damage suffered through thu bocabing ·Go t !~u 11 IIilf .,nu~l.lohutz11 .. rld r 0ooivod 
from it o sum of 'Fl.14,000. ThiP Bho;ra cluurly thu·i; -~ ~ o pnroh::: ao prioo of 
Fl, 1,500. -. w .. a UlllOh too l~"'• 

Thu FJ..14,000 reoeivud by RIC- i.00.f for d iLJnnge i nc urred ,as poid in in 
full to his private aocoWlt ond. noMof ·1t wnt to tho f irm. 

d'htm Enschcd~ \ f 8 8 lib era too -1 at •• pril, 1 945- t hor 1;; vroa s till a sum of 
1'' 1, 65,-• in RICKr,f.\NN' s account ot the Twcmt :.ichi., on!:: so U1l\t RICr ,u\NN v,ith a 
probability bordering-on oor ·1,c. i:-it y, must have auun "G lt: c}~.nc0-oi pL-aing hi::i 
~oney oof ijly in n B~nl--. in Gum. cv7, 

RICJo.t.WN did indedd havo t ho bc,nb <..-d port i on of' -~ ,o f nctor'J pertly roa­
torod bu.tthf.t lio pci.d for with t ho firu' a monuy. 
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'11hat J!!.<;:1~~, otter the famol18 daye of Septemb~r,19~-, no l o:-i;; .;r p id 
fur in,1:hu-:-,110u st-.i:.1ys or hoalth insurance for the workora :1r; -: • i ,1 ·.;hi .; 1·1::.:, to 
enrich hi?:?:..ult .'!t tho fir.a' s oxpenae, ink~tj f :ir ·I;~ c nol. ,::.i )1 ';; ·, ... ; ht> h~d 
token up the standpoint that h.., ·.1ould ge1r i:e uuch r.ioa ... :,r o ~: -: .J'i: .,i,e firm os 
possible. 11 · 

.. ... ... . ... 
;.ft:..r it h.'ld boen rend ov r to 'lnd aubsdribod: to· by him, witnaaa sis-: . 

nod his stn,ement, · 
Rough drof t ;:·. 1d1;1 out .md -O~lllld, 

sgd.J. N. Monko. 

On 5th Juno,194-6, we, the inVQStigators, heard: 

. fi.Jbro.mJ@i'~, 
aged 23, chauffeur, liv ng ot 109, Oostorstrr.10.t,~sohedo, ,1ho ir~atod os folla1s: 

" . I am of Du·t:oh nationality~· • , , • • , • 
°'.lith 11\Y f~llow worker Duv6e, who lives in the Poolmunm'leg, E~ohede, . ~Y 

RI~Jffi~a orders I had to empty about 6 houaes beloni1,ing to JC111s, The f'urnituro 
fran these houses wos shared out by RICKMJ.NN omc,,18 Gvr:n~,.1 ·,Jar vio·i;ims in 
Enaohede and poor Garr.um familloi:;, .• 7Jf::ir or. I know ::.UC'!-.i u'f.'T .bul)'i; no furnit~ 

t to Gen&1any.. • • , • , . - · - · · · • • · · · 

I do not kna7 where RIClf. Jr.·f i~ living but th.:J n.::ir,\o vnzum, a place in 
Germo,1')3, !us oortainly bu.m nwntf onl;)(}. 11 , . . • 

• ,ftor it had been rend ovor to and sub~oribod -~•) bJ hL-:i, ,n;~nl,}GS 8'.g­
nod his state1:1ent. 

Rough drat i; made out nnd ai~n..:d. 
~gd • ..;, Lefors. 

To this we, the inV1,;t.·U.3.: tor;.;1 \70ul.d odd thnt RICIOi.'.NN ,ms known in 
Ensohede as a t'ervent "party-mnn", He vtl:'.S often aeen-iri ·Ensohede wearing the 
uniform of th~ s • .-.• , uhioh consisted · ot o urovm uniform with a red bund or\ llhich 
was a svrastiko 

·This 11tatement hos been drawn up by 118 on oath of office at Enschede on 
tho 5th June,194,6. 

The investigators, 
.sgd~ F.G,L.K.rabbo, 

" B,von dcr Komp, 

NEDERL.'JIDSCHE P • .SSm.DOOZBi- en INSTRtnIENTm F£'.BRIEK 11NEP.".S11 , 

Hengelosohestraat,70, Ensohedo, 

Bnlanoe Sheet, 24,th July,1941. 

Cash 101,57 Creditors 509,27 
Postgiro 19, 75 Various charges 300,-. 
Debtors 3,279, 61 Income tox 8 '"[.; 508,55 -- 'J✓../. Bad debts . -~ 00 3,244,61 Lonna: -- ·'---Stooks 14-057,35 }3,j.J:ienko 1 oo,-. 
Machinery 5921.-. J.N. Henko 1 ,428,55 
Dcpreciatim~--. .3.563 Joo.Manko _1_. _1 _78 '-~~ 2.707,40 

Oapi tol 1 , 1 • 41 • 
12, 717,04 

Duposita . _1 _. _1 _2!3_, _1 )._ 
1 3. 845, 19 

Profit :., • ). , _l~·15__, !3}. 
CapHal i7, 26~06. 

Fl, 20, 986,28 Fl, °26~3 ,28 

NCY11ES (Ji THE C.-.,E. 

The oose 1s l7omploto, 

No defence is pos sible, 
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Oho.rge No. 354 ( 9-10-46) 

For the uae of the Segrotuiat. 

Registered Nud>er. 

Name of aoouaed, his 
rank and unit, or 
otfioial po•i~ion. 

Da·l;e of rec@ipt in r;eoretoriat. 

1!'!1~EB,._~-~-.B~, president of the 
Kring Apel4oorn, ot the N.~.D.A,P. 
Living at 38, Jliddenlaan, Apeldoom. 
Liquidator of . n presur.w.bly Jawish 
busineaa. Oharge has alrea~ 
been aooepted by the oowittee. 

---------------------------------
Plaoo and dato ot 
00111niaaion ot al­
legecl orime, 

Number and desarip·don 
ot orime in war crimes 
list. 

Ref erenoea to relo­
, vant provisions ct 

national law 

Amersfoort, 
AlJ8ust, 1941 to January 1942, 

No. XIV, Conviaoation ot property 
or ocnplioity in. 

No. XIII, Pi~laeo, 

Neth. Ponal Code •. 
Art. J10, 1+7, 4,8. 

---- ----~---- -·------ ....... --- . --- ·------ ·--··---· ....... 
&I!CRT STATPJi M OF FAOl'S 

· .. --------------
The aooused en·tered tho &hop ot Hartog .do- Vries, showed letters in 

Gerraan purporting to be from the Reiohsko1.wiosar tor the Oooupied Nether­
lands -onnoanoing -~he liquidation of _-i:he shop and ·i;ho appointment ot the 
man in question os liquidator • The aoouseci then poui~etod tha 1Joney in 
the till, made a requi4itioning order on complainant's clients for a 
aw of money, blocked witnoss' giro aooowit and fr01::i September 1941 to 
Jonuar,y 191+2, made a weekly oollection of -tho shop' a, takings ond ·i;he 
amount~ received in re&peot of hie ruquiaitioning 'drder. . . 

TRANS M I'fTED Dy• • • . . . . . . . ~ . . . . . • • • • • • • . 

• 
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Amersfoort Police. 

Pro-Justi tia, 
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Extraot of this btotoment has bt>en mado in hie own words by tho Ne·~hor­
lands Representative on the Unitod Nations Wer Crimes Oormdasion. 

STATE H ENT 

· submitted by A.ntoon Spieringa, polioo dotoctivo, .A111erstoort in oonneotion 
with a oherge laid bof ore -~ho eub-ooomiaaion tor the Invoatigotion ot W~ 
Crimes at Utrecht. 

The investigator interrogated: 

H.'JtTOO do VRIES, 

ironmonger a·t .Amersfoort, who stated that on 7th August 1941 an wiknown 
man entered his shop and ~aid that his name was A.E.R. Lffilm, that he 
lived in 4\poldoorn, that he was the president of tho Kring ~peldoorn ot 
the N. ~. Du~. P. and that he oame in the name of the Reiohskomnisaar for the 
Occupied Netherland:a. He then produoud two letters \'lritten in German, ono 
saying that witness• business was liquidated ·and tho other, thab .i .. E.R. 

• LtrrTm had been appointed liqYidator by the Roiohs!OOIDlnissar. \fi·tneaa then 
had to cowit up the ri1oney in ·the till whioh SL10W1ted to F.830, 70 and this 
the accuaed put in his pockl:lt. The lattt1r then wroto down a 1.Hl!l of F. 2539,46 
to be olai;!1ed in his 1laJl8 fran witness' clionte, Dnd took an inventor,y of 
stocks in the shop, He oleo annollnoed that he wolll.d fetch oaoh week tho 
Bl.ID rooeived in the ahop, Acouaod then went t>o the "~rsfoort post offioo 
where, as witness was informed, ho blocked his giro ocoowit of F,403,90, 

Fran 4-th Sep·~ember to 9th Jonuary 1943 incl1.Wi1Be, LUTTER nppearod in 
witness' shop practically once evor,y week to totch the shop's taldngs and 
the Bl.IDB received in reapect of the req\daioning, Each time he gave a 
receipt signed b~ himself, which reodipts witness deposited with Notary 
s. van t'Eind, .. ·.mersfoort. 

The invesUga·i:;or adds that on enquir,y at ·t he notory' s office he vrus 
shown reooipts totalling F,14-744,32 signed by u,E,R. LO'l-1':ER, b t> ing tor 
monies received by him from tho liq\dduted iroMongery of Hartog de Vriua, 

Rogarding the blocked giro occowit, the post ot'fiou official conoemod 
stated th,.t nothing vra& lcnovm of this in ui.ierafoort, but that the Oontral 
Giro offioo at The Iia.guo mi~ht be nbl tj to givo some information. 

The stat~ment woe oor.aluded and signed on his oath of office by the 
investigator at 4·uuorsfoort on 28th Jwie, 194-6. 

The case is oa-upleto. 

No defence svems possible, 



III/69. 
8th Noveni>er, 1946. 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 

Denunciation as a War Cr:Lme. 

Conmittee I, in its DV3eting held on 7th November 1946, 

referred to Ccmni ttee llI the question to what extent 

denunciation should be regarded as a war crime in International 

Law. 
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NUREMBERG PAPms 
No. 41 

IDJJo. 
23rd November I 1946. 

I, 
, II. 

III. 

IV. 
v. 
VI. 

VII. 

VIII. 

IX. 
x. 

XI. 

m. 
XIII. 
IIV. 

,BYE.son SohwolJ>1 Legal Ottioot, 

o o Jf TI! 7 a, 
Sea Warfare 1D the Charter and in the Ind1otmtat. 
Or:lmes oor:aitted on the High SeAa ln tho Oenernl. ~ at 

the Judglmnt. 
The Detendnnt bnitz, H!a alleged 1q,Ucat1on in the 

ocmnon plan and oonapirooy nna his part in the orime 
asainet peooe. 

Jik>eni ta. His iJll)l 100.tton 111 1lll' mimes. 
.&nalysla ot the Judpetat aplnat Doenits, 
Doenitz• reaponail>Ulty for the applioation ot wreatricted 

submarine warfare in it• application to Bgi.tifh 
~ merohant ablp•• 

DoenilzTreaponalbility tor the proclamation at operational 
zones and the 4PP11oation d unreatriote4 11t>marine 
warto.re · by alnklns flu~ merchant ve1Nl1, 

The nllogo.Uon that Doenl • lberately or4erea the 
ldl11ng ot aunlwra ot ahip..wnobd veuela. 

Diaregard ot the R•aoaa Prov11lo111. 
Doenltz• reaponalbillt, tar the Oamnando 0rder1 tar the Wle 

ot oonoontrntlon oamp labour, and tor vtoiatio• ot 
tho Prisoner at lib' Convention. 

An attempt at eatablilhing the principles on 1'ioh the 
Court acted. 

Reeder. Hls faplient1on in crimes against peaoe. 
Raoclor. Hi• iq>U.oat1on 1n mr oriJJms. 
A\tcq,t at A s\ll!lnAJy of tho Tribunol 's opinion •. 
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I, Soa WFfap ip ,.bp iaw:te[ and in tho Ind1otment1 

The Oharier ot the International Military 'l'r:lhunal mention■ wartare 
at eea in 1 ta Article 6(b) onq by ea.ring that violationa ot the lawa or 
oustOIDII ot war ahall include, but not be lim:1.ted to, nurder or ill­
treatment ot poraona on the aeaa, 

'lhe IncU.otnmnt alao aooa not go into deto.11 when deoJ.ins with war. 
or:lmea oamd.ttea on tho High Seo.a. In Oount .3, "murder and 111 .. 
treatment of civilian populations of or in oocup:led te1Tit017 or on ti, 
h~ sea.a" is contalnea under the hooding "A" (page lJt. or ccmnana Paper 
6 ,. 

Tho Inc!lotment aaya of tho &,fondant Roeder that he authorized, 
directed am participated in tho wnr orinl>s set forth in Count 3, 
iuoluding particularly war crimos arising out ot soo. wart'aro. (p.40 ot 
0almo.nd Paper 6696). 

II 

Tho defendant Doenitz is charged in tho Indictment with having 
authorized, c1hc:otbd ,and porticipatod in tho wnr crimes set forth in ".) 
Count 3 of ·the IhClio~nt pnrticularly orbs against persona and 
property on the high soai\:-(dMt4, •'::, ■ II · •••••"-•• , ,a 1- ■■ fr __ ,.........-, 

II. PD:!!Jl oonmd.t;tod on tpe W.gh Seas in tho General Pnrt ot tho Jupnt, 
Tho Ceneral port ot the Judgment clooa not contain apecitlo 

obaervntiona ori war arimas oonr.d.tted on tho high seas. Ttll, Ju4gment 
refers on pp.16887 and 16925 to the toxt ot Art.(i(b} ot the Charier 
which has boen quoted in po.rograph I of this papor. 

The Tribunnl. 1a opinion on questions ot aoa worto.ro is theretcre 
only to be found in tho Judpnt on the dotenclanta Doenitz, (pp.17023 
et seq), nnd Ro.odor, (pp.17031 et seq). 

Doonitz was ind1.otea on <bunts 1 (oonspirnoy), 2 (crima aaa:t.net 
paaoo} nnd 3 ( WllZ' crimes). The Tribwnl found hiJ:l not guUV on 
Comit 1 ot the Ind1.otmont and guilty of Counts 2 and .3. · 

tith regard to hie allogod re·aponsibi11ty tar the ommon plan and 
oonapireoy and with rogard to his port in . tho crime against peace, the 
Tribunal eto.tod on p.170231 

" ilthough Doonitz built and trained tho German U-Boat arm, the 
evidence does not shaw he was privy to the oonspiraoy to wage aggros­
aiw vnu-s or that he prepo.red and in1t1o.tod suoh MlrBe He as a line 
otfioor porforming strictly to.ctionl duties. He vaa not present at 
the 1.Dportant conf'eronces when plans for aggressive wars were 
o.nnounoed and there is no evidence he TIO.a informJd about too deoiaiona 
reo.ohed there. Doenitz '"aic.'f:',,hQ,?evo~~o aggressii~~~ 
menning of tho.t word a.a used by the aiiirloF.' ·-Subd ~ ·irwh 
began imood1ately upon tho outbroo.k of vrar, wns fully co-ordinated with 
tho other branches of tho Wohrr.noht. It is cloor that his U-bonta, 
few in number at tho t:ll'.00, uere fully prepo.red to wago war. 

It is true thnt until hie appointment in Jo.nunry 1943, as 
Comnander-1n-Chie f he wruJ not o.n "Oberbotohlshnber". But this 
ato.termnt undereatir.w.tes tho importaroe of Doenitz• position. He 
was no core Arr.V or division oomno.nder. Tho U-boat o.rm ym.a the 
principle part of the Gorr.ian fleet o.nd Doenitz was its leader. The 
High Seo.a fleet made a few minor, if spectacular, raids duri~ tho early 
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years ot tho v1o.r but tho ·real d~o . t·o tho e~~ vtaB· done alloost 
exolusiwl.y by his aubJ:11lrines as· ~he millions ot tone ot allied and 
neutral shipping sunk ~11 · tostify. · Doon1 t11 was aololy 1n ohru:se of 
this warfare. Tho MavD.l W~ <bnmDnd ·reserw.d -tor itselt onl,y the 
deoisio~ as to the runber or .eupDO.ri~a :l.n eo.Qh a.roa. . In the 1nvo.sion 
ot Norway I tor eX&lpl~1 Doenitz mo.de· ·reoamendations in October 1939 ns 
to subll'IQ.rine bases, wru.oh he olaims were no more than o. etott study, and 
in Mnrch 1940, he ma.de out the operational orders tor tho supporting 
U-boata, ll8 discussed elae\1here in this Judgment. 

1ho.t his ir.Jportanoe to the· Gernn.ri war effort wna so regarded is 
eloquently proved by Roeder•s reocr.1t"1Jndation ot Doenitz as his successor 
and his appointment by Hitler on 30 Janunry 1943 as Oammnder-in-Oiuef 
of the Navy. Hitlpr too, knew that submarine worfnre as the essent1nl 
part of Germany's naval mrtare. 

From Jnnua.ry 1943, Doonitz wns consulted nlmost oontinuoual.y by 
Hitler. Die evidence wns tho.t they oonterred on no.val problems about 
120 times during the oourso of the war. 

As lo. ta o.s April 1945 who n he adm:I. ts he kr»w the atnsggle wns 
hopeless, Doonitz ns its 0a7.1£U'lder-in-Cbiot urged the Navy to continue 
its fight, On 1 ~ 1945 he booar.ie tm Hoo.cl r£ Sta.to a. m as s uoh 
ordered the Wehn:lBOht to continue its WDr in the East, until capitulation 
on 9 Key 1945, Doonitz oxplo.ined tho.t his roo.eon tar bso orders wns 
to ins\ll"e that the German c ivilinn population r.d.ght be evaoue.ted and the 
An:u raight mlm an orderly retreo.t tra:i the East. 

In the view of ~ho Tribunal, the ovidenoo shows that Doonitz wns 
active in waging oSSJ;"OSBiw war. " · 

'1Y• _poenitz1 His 1g>lioation in wm- crimes, 

1he following is so.id with regard to Doonitz• po.rt in the c~eeion 
of war on.mes, 

" Doenitz is chnrged wJ.th wagi~ unrestricted submrine warfare 
contrary to the No.vol Protocol of 1936, to which GermeJ\Y aocoded1 and 
which reaf'firmod the rules of submarine worfnre la·:l.d down in the London 
Naval Agreement of 1930. · 

The prosecution h:a,s eubm:ltted tho.~ on 3 Sept.ember 1939, the German · 
U-boat arm began to wa,go unrestricted submarine warfare upon all ioorohnnt 
ships, whether enor.v or noutrnl, oyntco.lly disregarding tho Protocol; and 
tho.t a calcula.tocl ot'fort wus made throughout the war to dis~uiae thi_e 
practice by making hypocr.l tionl roforenoes to international law and · 
supposed v:1.olnti ns by tho Allios, 

Doeni\z insists that at o.11 t:tr.x>s -tho Navy remainod within ·tho 
confines of intarno.tional la\1 and of tho Protocol. Ha tost:l.fiod that 
,·,hen the war began, the guide to subnnrine ~are v.ns. the Gorman Prize 
Ordinance trucen nlmost literally from 1ho Protocol, tho.t pursuant to thn 
Gcman ·view, he ordered submarinoa :to a tto.ok all merchant ships in 
oorivoy, and nil thAt refusod to stop or used tmir radio upon sighting 
a submarine. When his roports i ·ndioo.ted that British px,rcho.nt ships 
were being usod to give information by wireless, were being ormd o.nd 
wore attacking submnr:lnos on sight, ~ ordered his submarines on 17 
Ootobor 1939 to atto.ok all enoll'(Y cercho.nt ships without warninB ~n the 
ground that resistanoo WllB to be oxpoctod. Ordors ol.roru:1y had beo·n 
issuod on 21 September 1939 to atte.ok .o.11 ships, including noutrals, 
sailing at night without lights in tho English Cho.nnol. 
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On 24,th November 1939, the German Gover11Dent iesued a warning to 
neutral abipping that, owing to the frequent engagements taking place 
in the •tera around the British Isles Md the J'renoh Coast between 

, U-boo.ta and Allied imrohant ships which were o.med and had instruotions 
to use those arms as well as to ram U-boata, the safety ot nautroJ. 
llhipa :1.n those waters oould no longer be• tabn tor granted. On the 
tu-at ot January, 1940, the Gcrmn U-boo.t o.amnand, acting on 1ho instruc-­
tiona ot Hitler, ordered U-boo.ts to attack all Greek merchant ships in 
the zono surrounding the British Isles which wns banned by the United 
Sta.tea to :I.ta own shlps nnd also merchant ships of every nationality in 
the limited areo. ot the Bristol <lw.nnel. Five do.vs lo.ter n further 
order waa given to U-boats to "mke imnediately unrestricted uso of 
wee.pons against all ships" in an area of the North Sea, tho limits of 
which were defined. Fino.lly on the 18th January, 1940, tho U~-bo~r. 
were authorized to sink, ·:,ithout v,nrning, all ships "in thoso wntors 
near the enonv coCLSts in which the uso of minos oo.n bo protonded". 
Exooptiona wore to bo mndo in tho co.sos of Unit.eel Sta.tee, Ita.lie.n, 
Japanese o.nd Soviet ships. 

Shortly after too outbreok of wnr tho British Admiralty, in 
ll.Coarclc.nce with tho Ho.ndbook of Instructions of 1938 to the mrohnnt 
navy, a.nlX>d its mroiulnt vuasols; in mtU'\Y onscs convoyed them with ormed 
osoort, gnvo ordors to sand pooition reports upon sighting aublnnrines, 
thus integrnting ?OOrohunt vessels into tho wnrning notwork of no.vnl 
intelligonoe. On lat October 1939, tho British Adm1rnl.ty announced 
Bri tiah moroho.nt ships ho.d boon ordered to rru,1 U-boo.ts if ponsible. 

In the aotunl oirownstanoos of this oaso, tho Tribunal is not 
prepared to hold Dooni tz guilty for his conduct of submarino wnrfere 
ogninst British o.rimd mcrcha.nt ships. 

Howevor, tho proclamo.tion of oporntional zones Md the sinking of 
neutro.l morchant vespola which ontor those zones presents a different 
question. This practioo ,-ma omployed in the Wnr of 1914-1918 by 
Gel'mlU'\V and ndoptcd in rcto.lintion by Greo.t Britnin. 'Iha Washington 
conference of 1922, tho LGndon Nnval Agreoroont of 1930 a.no the Protocol 
of 1936 were entered into ,,., 1th full knowledge that such zonos ho.a been 
employed in tho First World War. Yot tho Protocol !!IQ.do no exooption 
far oporotionnl zonvat! Tho order of Dooni tz to sink noutrul ships 
with out warning who n f oWld within tho so zones wo.s, theroforo., in the 
opinion of the Tribunal, n viola.tion of the Protoool. 

It is also nasertod tho.t tho Gorman U-boo.t nm not only did not 
carry out tho YTorning a.nd rescuo provisions of tbl Protocol but that 
Doen:l.tz delibero.tely ordered the ld.lling of survivors of shipwreclcDd 
vessels, 'llhether enonv or noutrnl. Tho prosecution ho.a introduced 
muoh evidence surrounding two orders- of Doenitz, Wo.r Order No.151+, 
1asmd in 1939, and too so-oollod "Laconia" ardor of 1942. Tho defence 
argues thnt those orders nnd the ovidonoe supporting thorn do not show 
such a policy Md introduced rauoh ovidonce to the controry. The 
Tribunol is ot tho opinJ n tho.t too evidence does not esta.blish with 
the certainty required thut Dconi tz dolibero.tely ordered the ld.lling 
of shipwrecked survivors. Tho ordors woro undoubtodly oni,:Lguous, o.nd 
aoaor ·c the atror@ost oonaure. 

Tho ovidenco further shC1Rs that tho roaouo provisions weI'(J not 
carried out Md tho.t tho dofondnnt ordered that they should not be 
carried out. The ,rgmoont of the .=tofonco is that tho aocuri ty of tho 
aubmnrine is ru, tho f'irot rule of too sen, porwnount to rcsouo o.nd 
th:-. t the de~lopment uf oiroroft r.10.ao roscuo impoasiblo. This :r;.~y be 
so, but tho Protocol is oxplioit1 If tho co: •~or onnnot roscuo, 
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then under i te torms ho. cannot sink a merchant voaaol and ehoula allow 
it to pass hllI'mloss before hia periscope. iboiw ardors, thon, prove 
Doenits is guilty of a violo.tion c£ the Protocol. 

In view of oJ.l ot tho toots proved Md in particular ot an orc!er 
ot the British Admlralty announood on tm 8 Key 1940, aooarding to 
which all vessels should be sunk at ni~t in the Sko.gerralc, o.na tho 
answers to interrogatories by Ac)rn:l.ral Nimltz stating thnt unrestricted 
submarine warfare was oarn.ed on in the Pacific Ooeo.n by the United 
States trom the first da_y thnt nation entered -tho wor, the sentence of 
Doenitz is not nDGesaed on the ground of his breaches of the in-rnational 
law of submarine warto.re. 

Doon1.tz was also charged with responsibility tor Hitler's Chmm~~o 
Order of 18 Ootobor 1942. Doeni tz admitted he received and knew ot the 
order 11hen ho wna P-log Officer ot U-boats, but cUeolaimed responaibU:l.'l;y. 
He points out thnt the order by its express terms Jxoludod mn captured 
1n naval wartore, that the Nnv,y had no territorial oamnands on J.And• and 
that subl':lll.rl.no ccmne.nders would never encounter oocmandos. 

In one instanooi v.hen he was Oommondor-in..Qliot ot the Navy, in 19lt--', 
the moni>ers ot an al ied motor torpodo boat wore captured by Germn Naval 
Poroes. Thoy wnt interrogated tar intelligenoe purposes on bohalt ot 
tho local o.dmiral. 1 and then turned ovor by his order to tho SD and shot. 
Doonitz said thD.t it they wore captured by tho Nav,y tooir execution wns a 
violation of the oODIDMdo ardor, that tho execution wns not amounced in 
the Wohrmaoht comraunique, and tho.t he was never intomed ot the ino1dent. 
~ pointed out that the odm:Ll'81 1n question was not in his oho.in at 
oamnand, but wna subo:rdinato to the 8Z'!ItY general in oomnand ot the Norn.Y 
oooupation. But Doonitz perml.tted tho order to remain in tull foroo whan 
ho beorune oomnander-in-ohiet, o.nd to that extent ho ia responsible. 

In a conterenoe of 11 December 1944, Doenitz said: "12t000 oonoon'tra­
tion oomp prisoners will be employed in the shipyo.rds as nddltional laboir.• 
At this t:I.Jm, Doeni tz had no jurisdiction ovor shipyard oonstruotion, and 
olaima that this wns merely a suggestion at the meeting that the responsiblo 
officials do somethi~ about the production ot ship_s, thnt he 1iodc no stops 
to get these workers since it we.a not a matter tor h1s jurls<Uotion and 
tho.t he does oot know whether they wero ever procured. He admlta he mew 
of concentro.tion oaJDps. A nan in his position J!llSt neoesaQJ"ily ho.w known 
that ci tizons of occupied countries in large nmibers were confined 1n the 
concentration oru:ips. 

In 19lt-5, Hitler requested tho opinion nt Jodl nnd Doenitz whether the 
Gcnovn Convention should be denounced. The ootes of the meeting between 
the two nd.litary lea.dors on 20 Februory 1945 show thD.t Doc,nitz expreaaod 
hie view thnt the dieo.dvo.nta.ges of suoh on action outweighed the oovantages. 
The aumnnry ot Doenitz' attitude shovm in the noiEs tabn by an officer, 
included tho following sentences 

" It would be better to carry out the r:ieaaures considered 
necessary withrut warni~, and at all costs to save ta.oe with tho 
outer world. • 

h prosecution insisted tho.t "the imnsures" referred to imant 
the Convention should not bo donounced, but should be broken at will. 
The defence explADation 1s tmt Hitler wnnted to broo.k the Convention 
tor 1.'"fl"O reasons: to tnlal away tron Gorman troops the protection of the 
Convention, thus preventing them from continuing t o surreooer in large 
groups to the British aoo Americruus; and nlso to pem:l.t reprisals o.g~inat 
Allied prisoners of wor because of Allied bombing raids. Doenitz clAir:ls 
that what he rooant by 11measuros" woro disciplinary reasures against 
Genmn troops to prevent them tram surrendering, and thn t his words had 



no reterenoe to naaaurea oaainat the Allies, moreovor that Wa ,.. 
merely a suggestion, ON! 1hat 111 111\Y ewnt, no auoh maaurea wre ever 
talcen, «lther against All:l.ea or Germruu,. The Tribunal, howevor, aoea 
not beliove this explanation. The Gomva Convention was not, h0118ver, 
4onounood by Gc:rmarv. The defence baa introauoed nveral attidav:l.ta 
to prow that British naval pi-iaonors ot war in canpa \l'ldor Doenitz• 
jtr1a41otion wore treated •triotly according to tho Convention, and the 
Tribunal takea thia tact into conaideration, regarding it aa o. 
nd. ti.go.Ung oiroumatanoe. • 

v, Anal.Ysis of the Jµ4Ament 98einet J))onits1 

Chea the text aa reproclmed in paragraphs m ana IV ot ttws paper, 
it appears that Doenitz was aoquitted of the charge at being a partici­
pant in the oriJDinol oonapiraoy to woge aggressive war ( Count 1) and 
that he waa al.ao touna not gull ty of having planned, prepared or 
in1tiated aagroaaive war. His iq>lico.tion in the oz-11D9 against peace 
wns only his part in the~ of a war of aggression for the initiation 
ot which he ho.a not been ~ responsible. 

With respect to Doenitz• in;,lication in war ormas, we 1111et distin­
guish the following different q1.1estions dealt with in the Judgmont. 

(a) The unrestricted alA>morlne wortare in i ta application t, British 
armod merchant ships. Hore Doenitz wna founa not guilty. (see below, · 
paragraph 'VI. ) 

(b) '!he proclamation of operational zones and the application of unres­
tricted subnarine nrtore by ■ inking neutral 1mrohant ve1&ola. Here 
Doenitz wo.a found guilty, bu1; no punishment wrus o.wnn\od tor this 
otfenoe. (See below, paragraphVll). 

( c) 1he 'allegation that Doenitz deliberately ordered the killing ot 
survivors of ahip-wreoked vessels, Here Doenitz was found not guilty. 
(See below, paragra.ph VIII)'. 

r 

(d) The diarogard of roacue provisions. Here Doenitz woa found guilty; 
but no punishmont ves awarded for this offence. ( Seo belowr, paragro.ph IX) • 

-._,I 
( e) Doenitz• responsibility for Hitler's Oomnando Oraer ot 18th Ootobe1 
1942. 

(f) Doonitz• iq>lico.tion in the use of oonoentration oamp l.Abour. 

(g) Doonitz1 roaponsibility tor violations ot the Prisoner ot War 
Convention. 

With rospoot to tb> tacts undor (e), (t') and (g), vilioh ho.ve no 
bearing on the law ot' sea warfare, Doenitz was found guilty in a oore 
or lees rol?k>te "lfey. 

VI, Doenitz• ~nsibility for the o.pplioation of unrestricted 
Subnnrinearo ln its opplioation to British amed merchant ships. 

Oppenheim-Laut~rpo.oht ~, in "International Law", 6th (revised) 
Edition, 1944, Volume 2, paragraph 181(0.), on pp.362 et seq., on 

defensively armed Jll)rohant vessels, the t'ollow.1.ng: 

11 In 1913 the British Admiralty announced that in the event of wnr 
it was their intention to supply British moroho.nt vessels with guns and 
W11T1unition tor the purpose of defending themselves, thus reviving the 
former praotioo by Vlhioh moroho.nt vessels o.l.Wt\YS oo.rried defensive 
armament. In rmldng tho.t announoeroont the British Government insisted 
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on tho oloar d:letinotion botwoert oonvortod. armed Dlltrohant oruieors and 
defonaivol,y o.rnad Jll)rohantman. 1'tlo methods ot submarine wartare 
adopted by tho Control. Powers in the· World War oalled for the exooution 
of this policy-, o.nd aooordinaJ.y ~t beonme the ·prootice of tho Allied 
Powers in that wtll" to arm inoir morohant ve1a,1■ det.enaively and so 
enable them moro oftooUwly to exeroieo their rigbt, as above ata~d• 
of resisting attack by toroe. An ·overwh91ming woigbt of authority 
recognised that tho1r dofonaive armnmont in no wny ol.tored tho legnl. 
stntus of these vessels. 

At the sew, time, it is oleo.r t.hnt the o.rmlng of Dlltrohant veesels 
raise, problODII of substantial difficulty. In the first place, it is 
not eo.ay to dro.w o. Uno ot distinction bot.on cltteneive and offensive 
e.ot■• Secord l.y, tho encouragement of even detenaive hoatUi ties on 
the part ot priw.to veaaela 1a trougbt with daqJer inuDuoh oe it 
threatens to unaormt.ne the nbol1t1on ot privateering by the Deoloro.tion 
of Paris of 1856 botwoon ooazd.asioned and non-oomniaaionod veaaela. 
1birdly, the fnct tho.t o. marohantman ia armed ana that aho 1a entitled 
to resist ootue.l or o.ntioipnted attack IIBlcos it 1mpoas:ll>lo for OllOIJ\Y 
submarines to exorcise their right ot visit and oo.pture in accordnnoe 
with lnternational Law withoat running ine risk r£ deatruotion by the 
superior armament ot tho merchant wsael or by being rODIDl!td by her. 

It has been r.lgbt~ augestod that tho obvioua oonaecp,noe of the 
ina.bili ty of submarines to oxm-oiae tho ouatoaar:, right a ot viai t o.nd 
oo.pture in relation to defena1vely 81'm8d merchantman in oooordo.noe with 
InternatioMl Law is o.batontion tre1:1 notivltlea prohibited by the lo.w. 
Tho novelty of a weo.pon does not by itaolt oarry with it a legitimate 
claim to a ohango in the existing ruloa ot war. 'lhe aame principle 
applies with regard to capture and attack by aironµ"t in relation to 
morcho.ntman. " 

As etatod by Oppenheim-Lo.uterpo.oht, •an overwhelmlng weight of 
authority reoognizod that tho defensive nrmoments of morohant waaels 
lll no 'MlY o.lterod their legal sto.tus•. Xt appear■ thnt the Tribunal 
clid not follow this weight of o.uthoritt,, and prooeoded on 'the basis 
that the British morchantmen which wre aimed or which were oonvoye~ · 
with armed osoort or which had received orders to send position reports 
upon -sighting eubnnrinoa, and had thus been integrated into tha network 
of Naval. Intelllgeno~ and had been ordered to rem U-boats it possible, 
hnd thereby lost their ato.tws o.s merchantmen o.nd did not partake of. the 
protection ntforded by oustanory a.nd oonver•tional Interno.tionol Lo.w to 
imrchant vessels, their pnssengere, oren o.nd papers. The oontrowrsy 
vlhioh existed on this point appears to ho.w been solved by the T:r:Lbuno.l 
in favour of too greater freedom of action ot submorines. 

Doenitz wo.a aooordingl.y found not guilty fe:Jr his oonduot of 
submarine warto:re oeo.inst Britt.sh armed merchant ships. 

'.lhe Tribtmnl pointed out that the proolamation ot operational. 
zone■ o.nd the ainJd~ of noutral morohant veeaols which entered 
thoaB zones, presented a question ditfere~, tran tie oonduot ot 
submArine warfare aeainst British ( i.e. tra:i the German point cl view, 
enemy) armed 118rohant ships. The Tribunal recalled that this praotioo 
was employed in the war of 1914-1918 by Ge~, o.nd adopted in 
retaliation by Grent Britain. It referred to Ulree internationo.l. 
doc\mlents whioh must now be exo.ml.ned in greater dotail: 
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(a) ibe Waahi~ton Treat:, ot 6th February 1922 (Ccmnand Paper 1627). 

(b) 1'he International. Treat, to,: the Limita.tion and Rec!uction ot NaTal 
Armaments, dated Lonc!on 22n4 April 1930, ( OCIIIIDBnd Paper 3758). 

(c) ~ London Protocol relati~ to the Rules ot Submarine Wartare ot . 
6th NoVember 1936, (Omnancl Paper 5302). 

('a) The Waahi115ton Treaty. 

ibe 'fuhington Treaty which as signec! by the United States at 
.America, tho British Empire, Prance, Italy anc! Japan, but never ratitioc!, 
was concluded in the c1ee1re "to malce more etteotive the rulea adopted by 
civilized nations tor t.he protection ot the lives of neutral.a and non­
combatants at aea, at t1• ot war.• 

. 
'.lbe abortive Treaty oontni.nod, inter alia, the following provisions: 

n ArU.ole I, 
Tho Signatory Powers declare 'that amng the rules adopted by 

civilised nations tor the protection ot the lives of noutrala and non­
coni>atanta a.t sea in tim of war, the tollow:l.ng are to be doemed an 
establismd part of international law:-

1. A merchant veaiel D11Bt be ordered to submit to visit • and 
search to detornd.ne :l ta character before it can be aeize4. 

A merchant vessel must not be attacked unless it refuse to 
submit to vis~t and search after warning, or to p-ooeea as Mrected 
after seizure. 

A merchant vessel must not be destroyed unless the orew and 
~~R~~ngera have been first placed in aatet.Y• 

2. Belligerent submarines are not under any oirot.Datanoes exoq,t 
from the universal rulos above stated; anc! it a submarine cannot oapwre 
a ioorchant vessel in oonfomity with these rulos the existing law ~ 
nations requires it to desist trom attack and from seizure and to perm:I. t ...._) 
tho merchant veHel to proQ4'e4 unmolested. 

Article II, 
The Signatory ?owere invite all other civ:l.lized Powers to expreas 

their a.ssent to tho foregoing sta"Gement of established law so that 
there ma.v be o. oleo.r public understanding throughout the world of tho 
standards of conduct by which the public opiniorr at the 11:>rld is to 
pass judgment upon 1\lture belligerents. 

Article III, 

The Signatory Powors, desiring to ensure the entoroo~nt ot the 
hunmo rules of existing 1.o.w declared by them with respect to attacks 
upon and the eeizUl"'8 ana doatruotion r£ merohnnt ships, furtoor declare 
that any person in the service ot any Power who shall violate any of 
those rules, whot:1er or not such person is under orders at o. govcrn­
nental superior, shall be deemed to haw violated the laws of war and 
shall be liable to trial and punishment m it tor an aot ot' piracy and 
~ bo brought to trial before tha civil ar milito.ry authorities of any 
Power within the jurisdiction ot which he may be found, 
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Articlo r,. 

'.lhe Signatory Pawors recognise the practical impossibility of 
using submarines o.s oannerce destroyers without violating, as they were 
violated in the rooent war of 1914-1918, the requirements universally 
accepted by civilised nations fer the protection of tho lives of neutrals ~ 
and non-coni>atanta, and to the end that tho prohibition of the use of 
submarines as ccmneroe destroyers shall be universally accepted a.s a part 
of the law of nations they now accept that probibi ti.on as henceforth 
binding as betwoon themselves o.nd they invite all other no.tions to 
adhere thereto. " 

1be work, "The Intermtional Law at the Soa", by Higgins anc;I Colombos 
conta.ins, inter al.in, in paragraph 418, the c~nt that the Treaty re­
affirmed a principle for which Great Britain and her allies stood during 
the la.to war ( the wo.r ot 1914-1918), nrunoly, tho nninteno.nce of the rule 
of International Lnw forbidding the sinking of 100rohnnt ships on sight, 
whe ther such ships be enenr, or neutral, a.nd requiring that crows and 
passengers be placed in safety it' the vessel is destroyed owing to 
unavoidable circumstances. This rule had never in the po.st been 
violated by aey State till the Gorman submnrino oo.mpaign ( of the 1914-
1918 wnr) began. 

{ b) The London No.val Treaty of 19301 

The London Naval Treaty of 1930 between the United States, Greo.t 
3ritein, the British Dominions and India, France, Italy nnd Japan, contains 
in i ts Part "N., the provision of Art.22 which reads as follows: 

II Article 221 

The follow.i.ng are accepted as established rules of International 
Law: 

( 1) In their oction with regard to merchant ships, submarines must 
conform to the rules of Intermtional Law to which surface vessels arc 
subject. 

(2) In particular, except in the OD.so of persistent refusal to stop 
on being duly sUJIJnOnod, or of active resistance to visit or search, o. 
warship, whether surface vessel or submarine, may not sink or render 
incapable of navigation a merchant vessol without having first placed 
passengers, crew o.nd ship's papers in a place of snfety. For this 
purpose, the ship's boo.ts are not rego.rdod as a place of safety unless 
the safety of the passengers and crow is assured, in the existing sea 
and weather conditions, by the proximity of land, or the presence of 
another vessel which is in a position to take them on boo.rd. 

The High Contracting Parties :f.nvi te all other Powers to ox.press 
their assent to tho abovo rules. " 

'.this part of tho Treaty must, a.a Oppenhe1m-Lautorpaoht pointed out, 
be deemed to be ooclnrntory of International Law as it existed prior to 
its conclusion. It was lnid down in Part V (Art.23) tt.r1.. t Part N, the 
text of which has just been quoted, sho.11 remain in force ,tithout limit 
of time. 

,\Ccordingly, when the Treo.ty of 1930 wns o.UoWOd to expire on 31st 
D)c ,,ber 1936, its Part IV remaiood binding upon the par .. ties. However, 
with n view to enlarging the nur.wer of States expressly o.ccepting the 
obli tiona in question, the Unii>d Stntcs, Grea.t Brito.in, the British 
Do ·ni ons o.nd India, France, Ita.ly o.nd Jo.pan signed, on 6th Noveml:Jer 
1936 , tho Protocol incorpor~ting verbatim the iroviaions of Port f:I of 
t he 1930 No.val Treaty rola.ting to submo.rines. 

J 
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(o) The Lon4on Protgool ot 19S, 

M>OOrdins ~ Higina-0olombo1, l.o., .P~pb 420l 48 Statea, 
i.DolucH.QB Germal\Y, It~ and Japan, ha4 adhered to the l4on4o» Protocol 
of 6th Nowmber 19-", by the en4 ot Auguat 1939. ~ rule■ ezpreaae4 
in Art.22 ot the 19)0 TreatT banns been ed>o41ed in the Lonaon Protocol 
ot 1936, oonatitutecl, bretan, :uaecUatei, before tho outbn,ak ot the 
Sooond Worl4 War, oonventional international law agroed to b,y ·a1.moat all!. 
aeafari~ nations. · 

Mention should, ln thi■ oonneotion, alao be made of tho Intomationo.. 
Agreement tor Oolleotive Keu'IN• epinat Jlrat1o&l. Attacks in the 
Mediterranean b7- Submarine■, ooa,alude4 at Nfon on 14th Septenmer 1937, 
( the 1o-oallocl Nyon Aal'ee•nt, OD4.S568). In the Preani>le to this 
Agreement, whiob oonoorned atlaolcll by •ubmrinea o.gainat morohant 
veaaela in the oou:r• ot tho Spam.ah oivil war, the prov1a1ona ot the 
:tfavo.l Treaty ot 19,0 anc1 of the London PrQtoool of 1~36 were referred 
to, in etteot, aa deolaratary ot Intorno.tional Law• (Oppenheia-Lautorpaoht, 
II, page ,Sl, Note l). 1bo Preamble to 'the Jt,on Agreement, apealcs ot ~ 
attacks which •are violations ot the rules of International Law referred 
to in Part r.v ot the 'l'roo.ty ot Lonc1on ot 22nd April 1930, with regar4 to 
the sinking ot morohant ship■ am oon■titute aota con~ary to the moat 
elemontar,y diotatea ot h1111D.nity, wh1oh ahould be justly troo.tec1 as aota 
ot piracy." · 

1he Tribunal proooeaed on the ba■:La ot tbe■e rulos f om:'.ng part 
ot valid Interna~ional Law, but only as fer o.e neutral ships wore the 
riotims ot illegal attacks. . Therefore the Tribunal folmd that the order 
of Doenitz to sink houtral ships without wntning when tound within the 
operational zones, was a violation of the Protocol, 

Although the Court asserted the further. exi■tonoe of this rule u 
fa:r as neutral merchantmen were oonoorned, it considered them only, as 
it were, as a lef ~:'tocta.. 1'18 Tr:ll>unal found Doenits guilty of thia 
Violation, but l sate with regard to it, that tho sentence on Doonitz 
was not aaaesaod on the ground ot his breaches ot the Interno.tional Law 
of submarine wnrtare. 

With rego.rd to the assertions by 'the Proaecution that Doonitz 
deliberately ordered the Jd.lling of aurvivore of ship-wrecked vessels, 
both onoJJ\Y and neutral the Tril>unal expressed the opinion that the . 
ovidonoo did not estab!:Lah with the cortainty required, that Doonitz 

V 

doliberatoly ordered the killing ot shipwrecked survivors. His orders 
wero, howovor, undoubtedly nni>iguoua o.nd d.esorved tho strongest censure. 
It oppears thnt Doenitz was, in etteot, aoquittod of this part r:£ the 
acouso.tion. 

1X1 Disregard at the Raaoua Provisions. 

Under the London '!TJJaty and undor the London Protocol, a warship, 
whether surface vossol or submm-ine, may not sink or render incapable 
of navigo.tion, a merchant veaaol without having first plnoed prlBII0~ers, 
crew and ship 1s papers in a plo.oe of aaf'oty. An exception is made only 
in the co.ee ot pers1atent rotuao.l to step on being duly aunmonod or ot 
active resistonoe to viai t or search. Fort he purpose ot this provision, 
the ship' 3 boats aro not rcgardod oa a plaoo of so.foty unless the aafetv, 
of the pasaengors and arew is assured, in oxisting sea. nnd weather 
conditions by tho proximity ot lo.nd, or the prosenoo of another veaeol 
which is in a position t.o take thom on board. 
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'.lhe evidence showod tho.t tho roscuo provisions of too London 
Protocol were not cnrriod out nnd that the defendant Doenitz ordered 
that thoy should not be CaITied out. The argument of the defence wns 
that the security of' the submarine wns, as the first rule of the sea 
po.r.:.mount to rescue, o.l'll that tho dovelopllVlnt of a.irornf't made rosoU: 
impo sible. 

To this the Court replied that this might be so, but the Protocol 
v1ns oxplioit. If tho oormnander could not rosoue, then, under its terms: 
ho could not sink o. merchant veeool, and should allow it to pass unharma 
before his periscope. The opinion o.doptod by the Court, is thereforo 
in line with what has been quoted above from ~enheim-Lauterpaoht, 
paro.grllph 181(0.), v1hich is to tho effect that ·it has been rightly 
suggested th-it the obvious conscquenoos of the inability of submarines 
to exorcise tho customary rights in accordance with Interna tiono.l Law, 
is abstention from notivitios prohibited by the law". 

This ordor, tho Court continued, then provod Doenitz guilty of a 
Violation of the Protocol. 

But also with rognrd to this violation by Doenitz of too rules of 
Internati. ono.l. Law, tho Coui·t, though it found Doenitz guilty, stated 
thnt his sentence was not o.ssessed on tho groond of his breo.ohes of 
tho Interna tiono.l. Law of Submnrino warfare. This oonoluaion wns bo.sed 
on all tho facts proved and, in particular on an order of the British 
Admiralty a.nnoWlCed on 8tll May 1940, accor~ng to which all vessels 
should be sunk on sight(•) in the Skegorrak an:i the answers to 
interrogatories by Admiral Nimitz stating that unrostricted submnr:ine 
warfo.ro wns carried on in the Po.cific Ocean by tho United States from 
tho first dfo/ that nation entered the war. 

X, Doenitz' res onsibili for tho Comnando Order for the uso of 
Concontra ion Camp lubour, aoo or violat ons of the Prisoner 
of Wnr Convont!on1 

Thesd charges, dealt with in tho Judgment against Doenitz, do not 
concern tho law of sea warfare, anc1 arc thoroforo outside the scope of 
this pupor. 

XI. An <ttc"Ft at establishing tho principles on which the Court o.oted. 

It will be soon tho.t with regard to the unrestricted submarino 
warfare o.gninst British anned mroho.nt ships, (Supra., V(a) and VI), 
th0 Tribunal cruoo to tho conclusion that Doenitz had not conmitted an 
of fenco at o.11. 

With regard to tho ProolomD.tion of operational zones, and the 
application of Wlt"ostricted submarine warfare to neutral vessols, and 
with respect to the disregard of the rescue provisions of the Loooon 
Protocol, (supro. V(b) nnd (d) and para.gro.phs VII and IX), the Tribunal 
found Doenitz guilty, but imposed no wntcnce on him. 

As all those activities, both against British merchant vessels 
and o. go.inst neutral merchant ships, were technically violations af tho 
laws as laid down in the London Protocol, it is important to find out 
the principle on which tho Tribunal acted when acquitting Doonitz 
entirely in the case where British ohips were the victims, and wmn 
abstaining from imposing the penalty where the victims 'WOre neutral 
merchantmen. 

-----··-- ·-------------------------
The copy of the transcript nvnilo.blo to this Secretariat scys 
"at night", but probnbly the correct mnning is "at sight", 
a s conta iood in tho text of this paper, 
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In tho caao ot 1'ri tiah anood morohantmon, thti Tribunal appoar1 to 
have baaod ite judgment on tho oonaider~tion that in boing not only 
dofenaively armod and oonvoyod by armed e10ort, but haring aooopted 
ordors ~o send position ropcrts upon sighting aubmorine1 and to ram 
U-boata if possibles -~h~ British anmd morohantmen had ooaaod, for the 
purpoaos of naval warf aro, to bG roorchunt :,hips a~ had beoome parts of 
th<.i British bolligerent no.vnl forceo • 

.As for an -t.ho sooond prob'.lum is oonoornod, namoi, tho.t the Oo~ 
a.betninod from imposing penalt~os for what it established to bo' 
viol~tions of tho laws of eo~ wnrf'nro, tho Tribu.nal roterred to the 
foot th..-it similtu· pr!lOticotJ 41Ad boen ndoptod by the British and American 
na·ri : 

• 

Wi◄~h regard ·o th<.; moption 01' sim.1.lo.r praotioes by tho British and 
American nnvies, thv fol!owi.ng hos boon statod by H1ggins-COlombo1, 
paro.gro.ph 1.,37: : r 

" .In apitll of hoc oigna.turc, of tbo L6ndon Protoool, Gel'll!Bey, in 
Boptombor 19J9 proola.imod o. G<Jr:JnO no.vnl cubnnrino ooq>aign oonoentro.ted 
upon "tho blockade of En~~and r, whioh went beyond aqyth1Jw attonptod 
during tho unrestrictad aubmru·l.nu wnrf'a..."'"O ot 1917-1918. ' The Gorman 
Governmept had in tldvnncG r.nd> ur :i, ts m:• ncJ to resort to an ind1aorlminato 
a.ttnok upon a.1.1 shippi ng \7hat~oever and a, a roaul. t ha4 pl.llOod Gorrznn 
aul.>Jll.ll'i~s .. in position before tho outbreak ot the war. 

Its br acil of tho obligation to whioh it bad . sol~ aubaor1bod 
w s tl.orefore quito flagrant and &d.poro.te, W'.M3 its example was attor­
w..uxls folloirec'l by tho t't7o othor i:IOmbers ot the l'Axia" lllliAnoo, :tto.ly 
and Japun. As a retlll.intor.Y iootL6uro•, Great Bl'itDJ.n. an:1 tho United 
fi tn tes also qq)loyod t~eir submarines in 1942 t~-the cJeatruotion ot 

nci y irorohnnt vossels cn.rrying · uupplioa and aanitionai cl -.r, but only 
:1ftur o.11 their protoot·s o.gru.n~·t the barbtlroua methods o.4optocJ by their 
cnomios had provod WlO.•miliug~ · " 

Aa tho oxhibits of thu Nu.~nworg triru., particularly tho a.nawors to 
intoZTogl!torios by J.dmiral Nimitz., nro not nvoilnble .o.t the present 
momnt, it is not po□sibl(., tc l'rrivo o.t o. final oonoluaion, with rogaro 
to t i1c prinoiplo on wh;L,;h tho Court aotoc!. tt tw ptatemnt by Higgins­
Colombo~ is corrotJt, and Gro t Brito.in and the qnitea States oq,loyed 
thoir submarines fol· tho destruc-tion of ooouv merchant veasola only 
nft1n· all th~ir pi·otostn a.gninst tho barbarous matho48 adopted by tho 
e:,nonv had beun O"na.vnil · ng, ~ 1 I'9to.lin.tory measure, the following 
problem arisoa: ~l~t ,,doption of mf.l.au:res rrh:tch . 
cthcrwiso would '.> j.lluga.l, is ·legiJi;imate when these DBaauros aro 
adopt"<i aa logitimato roprisalo. The Position then 1a that an act 
dom by the sido wh!ch ir..it.:.atod tho 1llegnl warfare 1e illogal, and 
is, as a roprisal, 1ot i~log~ when applied by the other bolligorent. 
If, on tho othor hMl +.r u : cti".itieu by tho Br1ti11h and United States 
mvioa were not x:epri:i'ii.. , buJ,.; .in tho opinion ot ~he Tribunal, ._ . 
illcgit:lrnnte acts, tr on; in o ·riot theory, there -.aa still loss reason 
to abota.1.n from 01lforcing J. peoo.l ty ~ Tho perpctro.tor· ot a or.t.Jm A. 
is not oi~,ed by tho. f o.d tmt· anothor perpetrato?!' B has oomm.tted tho 
o."»ne act. . · 

'.lllin ic t1ot t 'o imr,l th '!; thCJ reaul t nt which tm 'l'ribuno.1 has 
urrived does .not r ,1probc n-'- u jus-t and l\pproprio.te - deoision. It is, 
on the contrary, n ·cF,ne whoro o. disregard for technico.li ties o.nd tho 
·av idnnoo of llppl,y:i.ng moroly thuoretioal oonolusions to pro.oti~o.l . 
fact s , loo.d to a. h::. hor j 1St~oo thnn a meoho.nioo.l npplico.tion of lego.l 
.riociploa would uo. 

______ ....._.. ____ . ___ ....... - -·--• .. .. --···----------- ----
( iE) It should be born in mind .that the victims were neutral ·vessels ano 
towarda them at lea.at, tho cJiuregard of valid provisions even by both 
bellig r e nt.A would n t make an U1egal aot legi tima.to. 

• 
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Montion should bo modo in thl s oonneotion at an opinion oxprusaed 
' by Proteasor Z.,.utorpaoht in hia article "The lclw of nations and tho 

punishment ot war onmos•, in the British Year Book of Internationol 
Law, 19~, on page Tl. Professor Lautorpaoht writes: 

" Moreover, there is room tor the vio,r that if tho viotorious 
belligerent ho.a himaelt, in pursuo.noo ot repr.laols, set ~do 
intemationnl 1.o.w in a partioular sphere, he cannot properly nnko sooh 
acts on the part ot hi■ opponont tho eubjoot ot prosecution for a war 
oriJm. • 

x;g:t Roeder. His ig>lioation in oriJ:lea a,gaimt pec1:9e 1 

The ~ibwnl stated w1 th regQl'd to Ro.oder' a 1mplicntion in or:lr.ws 
against pcnoo, the following, (p.1703l)s 

. • In the 15 yenrs he cOtlDanded it, Raeder built o.nd directed tho 
German Navy; he ecoopts full roaponaibility until retirement in 194~. 
He adm:lta the Navy violated the Versnillea Trenty, insisting it wns n 
matter of honour tor eveey mn" to do so, nnd ollegea thnt the 
violations were for the moat part mt.nor, and GefflUU'\Y built lose thnn 
hor allownblo strength. Those violations, o.s well as those of tho 
Jnglo-Gennan No.vol Agrooment of 1935, hnve already been discussed 
elsewhere in this Judgment. 

Ro.eder received the direotiw ot 24 Juno 1937 trom von Bloni>erg 
roquir:l.ng speoiol preparations for war egninat Austrin. He wns one of 
ihe t'iw lenders present at tho Hoazbo.oh Conference ot' 5 November 1937. 
Ho clnims Hitler merely wished by this oonterenoe to spur tho Ai,qy to 
faster rearmoment, insists ho beUevod tho questions ot Austria and 
Czeohoalovnkia would be settled peo.oofully, na they were, o.nd points to 
the new naval treaty w1 th Engl.Md whioh had just been signed. He 
reooivod no orders to apeod construction ot U-boata, indico.ting thnt 
H1 tlor wo.s not plo.nning wnr. 

RD.odor rocoivod directives on "Pnll a...• anc1 the Ufteti._ on 
"Po.ll Weiss" beginning with tho.t of 3 April 1,19; tho latter direcW 
tho Navy to support the Arrq by intervention trom the aoa. He wo.s 

, :I. so one of the tow ohief leaders present at the moetiag ot 2.J ~ 1939·. 
Ho attended the Oborso.lzburij ~eting ot 22 August 19J9. 

The conception of the invasion of No~ first oroso 1n the mind 
ot Raeder Qnd not thllt ot Hitler. Despite Hitler's desiro, as shown 
by his directivo ot' October 1939, to keep Scandinavia neutral, the 
Navy exomlned the advo.ntages of no.val bases there q early as October. 
Admiral Karla or:l.gino.lly suggested to Ro.eder the &tairable aspect of 
bases in Norway. A questionnaire, dated 3 Ootobd:r;, 1939, which sought 
oamnenta on tho dG11rability of auoh baaoe, was o1roul.Ated within SXL. 

Ql 10 October Raeder diacuased the mtter with lijtler; his War Diary 
entry for that day ~s Hitler intended to giw ~e mtter oonaidoration. 

A tew ioonthr. .. ater Hitler talked to RD.oder, Qlu1ling, Keitel nnd Jodl; 
<ICW began its plllMing and the lf~val War Stuff -,rad with ClCW sWf' 
ot'tioera. Ra.oder received Keitel' s <Ureot1w l'or N()l"Vley. on 27 Jaruary 
1940 and tho subsequent dirootiw 'of 1 Karch, signed by Hitlor. 

Raeder defends his actions on tho Sl'cAlnd it wns a move to forestall 
tho British. It is not necessary agnf.n to c!l180\l8B this defence which 
tho Tribunal ho.w heretofore treated in some detail, ooncluc'ling that 
G-Ornnnr' s invo.aion of Nol"RD3 o.nd Domnrk was aggreaaive war. In a letur 
to tho No.vy, Ro.oder aoid: "'l'he operations of tha Navy in tlC oooupation 
of N()l"WDY will for tll.l tim remain the great contribution of the Navy 
to this wnr, • 



.. ),._ 
Raeder received tho dirootivos, including the 1Mume&o post-

ponenents, tor the atta.ok in the West. In o. neoting of 18 itu-ch 1941 
with Hitler, bo urged the occupation of o.ll Greooo. Ho oloima this ' 
wns only o.f'ter tho British had landed o.nd Hitlor ho.d oraered the 
a.tto.ck, Md points out the Navy bod no intqrost in Greece. He 
received Hitler's diroctive on Yugosla.via.. 

Raeder endeavoured to diss~ade Hitler :f'rom eni>arldng upon the 
invasion of the USSR. In September 1940, he urged on Hitler an aggres­
sive KoditoJTanean policy 48 o.n alternative to an attack on Russia. 
On 14 Noveni>or 1940, he urged the war o.gninst Engla.nd "a.e our main 
enoJey" a.n:l that aubcnrino and no.val air force construction be oontinuod 
He voiced "serious objootiona against the Russia.n oompa.ign before the 
defea.t of England~, according to tho notes of the German Na.vlll. War 
~taff. He oldma his objoctiona were basod on the violntion of the Non.-
A~ssion Pact o.s well aa strategy. But once the decision pad been 
r.1D.de, he gavo permission six days before the invasion ot tho Soviet 
Union to a.tto.ok Russian aubmDrines in the BDJ.tic Soa. within a specified 
warning area and defends this action becauso these submo.r:lnes woro 
"snooping" on German ao1iiv1.t:Les. 

It is clear from this evidence tha.t Rn.oclor participated in the 
pla.nning o.nd waging of aggressive vmr. " · 

It will bo seen tha.t as distingu1ahod from Doonitz, Raeder wns 

• 

found guilty not only ot' "Mlgi~ aggressive war, but Ill.so of participation 
in the conspira.oy (Count 1) a.pd in tho pla.nning; in addition to waging, 
of ap,gressiw wnri. (Count 2). 

:.Ji, ,Ra.odor. His 1mp11oo.tion in g crimes, 

Raeder waa also found guilty of Count 3 (War Crimes) tor the 
reasons atatod on pp.17033/4, aa follows: · 

• Raoder is charged with war arimos on the high soaa, 1he 
"Athenia", an unarmod British po.aaenger liner, was sunic on 3 Septombot· 
19,9; ltlile outward bound for America. Tm Gornans tw:> months later 
charged that Mr,Obubhill deliberate~ 80J'.lk the "Athenio." to encourage 
,\morican hostility to GermeJ\Y. In fact, it was sunk by the German U-
boo.1i 30. Raeder olo.:lma tho. t o.n inexperienced U-boat oonnander sank it 
in ml.stake tor an armed meroho.nt cruiser, tha.t this was not known until 
the U-30 returned severo.l weeks after tho German denial a.nd thnt Hitler 
then dirocted tho Navy and Foreign ot'fioe to continue dol\Yi~ it. 
Raeder denied knowledge at the propaganda oampa.ign attnoking Mr.Churchill. 

Tho moat aorioua charge ogainut Raeder is thnt he carried out un­
restricted submorine warfare, including sinking of uno.rmad merohant 
ships, of neutrals, non-.reaouo an:l mo.chino-gunning of survivors, 
contrary to the London Protocol of 1936. '!ho Tribuno.l molcea the same 
finciing on Ro.odor on this charge o.s it did o.a to Doenitz, which has 
alrea.dy boen announced, up until 30 January 1943, when RMder retired. 

ibe Cclmmndo Orclor ot the 18 Ootooer 1~42 which expressly did not 
Apply to naval warfare, wna transmitted by the Naval War Sto.f'f to the 
lower navnl oonsnandera w:l. th the dirootion it. should bo distributed 
oro.lzy by flotilla leaders and section comnanoors to thoir subordinates. 
The OOJJmQJldoa wero µit to aeo.th by tho Nnvy, and not by the SD, at 
Bordea.wc. on the 10th J)eoed>er 1942. The canment of the Naval War 
Staff was that this wna "in 800ordo.noe with tho Fuehrer's apooial 
order but is nevertheless saoothing new in intornationa.l law, since 
tho a~ldiera were in unifon;i". Ro.odor dm.i.ts he passed the order down 
through the chain ot comna.nd, and he did not objecto Hitler. " 
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With regard to tho probloms of sen worf'oro, the Tribunal undo tho 
sruoo finding on Raodor, as on Doenitz, up until 30th January 1943, when 
Ra.ecler retired. 

XY. Attenpt at a summary of tho Tribunal's opinion, 

From what ho.a been so.id it follows thnt tho Tribunal considers the 
London Protocol to continue to be binding Intemo.tiono.1 La.w of war. 

In view of the actual development during World Wl\r II, the Tribunnl 
has, however, interpreted the provision of the Protoool in fo.vour of 
grouter liberty of notion by subma.rines. 

'.ibis reatriotivo interpretation has two consequences: 

(o.) tho scope of the applioo.tion of the London Protocol has been 
norrovrod by exempting from i ta protection mrohnntJoon of enenv 
nationnlity which aro (1) armed, (2) under armed escort, 
(3) helping their navies in the detection of submarines, 
(4) hnvo received orders to ram U-boats. 

(b) The second nnrrowine of the scope of tho Protocol is tmt although 
its violations remain technically wnr crimes, no punishment is 
inflicted for such violations ns have been conmitted also by the 
other belligerent. With regard to this second restriction, it is 
not clenr f'l··oro tho material at present available to this 
writer, whether the nbstnining from imposing penalties is 
conditioned by the fo.ct that the other belligerent conm:1.tted the 
aazoo act on his own initiative, or whether it also applies woon 
the other belligerent oomnitted the same act nan legitimate 
reprisal. 
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