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of judges cof fact, we will ignore them, althouch in our copncity of
Judres of lovw we rmst consider then first,” \

One of the parographs objceted 1o ws left out on the advice of the
Judrc -dvoeate vho remarked that the man gwearing this affidavit wes
going rather outside his province, 4s to the two remnining paragrophs,
the court decided that the folloving sentences should not be put in:
“In short such orders nd thc carrying ~ut of such crders was mass nurdor“
cmd "and his accomplices in mass rurder,'

THE BELSEN PIIM A5 EVIDSNCE,

On 20th Scptomber, the film of the secnes vhich were found at Belsen
wasshovn to the court, Techniically the filn %was an exhibit to an
affidavit (made by merbers of the iriy Film ond “hotogravhic Unit,) stating
that thcy photogranhed scencs ot the camp, that they had seeh the
einematographic film fron the negatives of the photographs taken by then,
and thet the film negatives were copicz of the film taken by them, No
difficulties f'rom the procedural point of view arose with regard to
linking up the film as actunlly shown, with the affidavit,

THE QUESTION OF TRANSL.TICNS,

At the bepinning of the interrogotion of one of the witnesses for
the prosecution, Dr,aAda Bimko, the Solish defending officer said that if
the witncss gave cvidence in German, he would not require it to be trans-
lated into 2olish, -

The Jud"c advocate felt bound to advisce the court thot in his view,
in this particulir kind of court, the nccused must hecar the evidence in
the lanmuage which they could undcr tend, Counscl connot possibly know
hov to cross-cxamine cxcu“q on instruction cnd his instructions must
necessarily be according to tvidence, The Judpe -:dvocate advised the
court that he did not think that anybody should waive the rights of a
s)erson vtho does not understand the languape vhen serious accusations of
fact are being made apgainst an accuscd, He added that the &fending
off'icers were no doubt r.-ndf ovo 'L.l"!!.'_’ te shorten the proccedings but he

sty thought it would be wwonz in lew,

The court conferrcd and deeided that the cvidence rust be translated
into “olish so that the Polish tccused would understand, excepting in any
such case here a particuler witness is callced to meke a specific accusa-
tion agoinst onc er twe of the Gerrvn u,ccum-d., where there is no question
of that witness raising any point at 21l against thau *olish accuscd, but
in cases wnere the Polish eccuscd may be u*ul;c:‘ :d by the vitness, then
the evidence rnust be trenslatced u.tu >olish,

Ll CROSS EX/MINATION OF THE ITNESS
DI‘. .r.LD.‘!. BI’I‘E{O- ’

The proccdurec : » oxanining witnesses having been much discusscd,
the following are some cxarples of the cross cxomination of' the prosecution
witness, Dr, Biz:z.‘-cn:

a)"MAJOR CRANFIELD: Do you meen to swear that during the fiftcen months you

were at luschiitz Lp'u*t from the gypsica no person other than a Jew was
scnt to the pas chanber? iy Yes,

« I supprest to you that that statenent ie quitce untrue, ¥hat do you say
A ‘ ]
to that? A, I have sworn at the very beginning that I shall say nothing
H

but the truth and I am very astonished if I cn approached now to be lying. "
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the witnessces were arrcsted, It does not form: part of e¢ither charge
against the recused and it may tend to prejudice the accused.

The Judge .dvoenly said that the Court may hear evidence that
sonc of thesc intcrnees werc criminal and the court should know if it
hes todtest the credibility or asscss the weight to be attdached to a
witness's evidence, the reason why shewns put into a concentration
camp., The Judge ~dvoeatc, therefore, advised the court that that
question was not introduced for the vurposc of projudice, but was
properly placcd before the Court in order to assist it when taking
intc account whet weight it attaches to the witness's testimony, The
vresident ruled thet the nrosceutor was perfectly entitled to put that

2

question for the reasons the Judge ddvocate had pointed out,

(To B Continued,)




I11/20.
20th October 1945.

UNITED N.LTIONS AR CRIMES COMMISSION.

e —————— S ——————————— ——————————

COM ITTEE TIil,

The Czechoslovak Cage No.26 (Sepp Dietz) refcrred to Commdttec III.

Result of the discussion in Comittes IIT held on 9th October 1945.
Swanrized by the Seerctary to Committec 111,

I. Tse Chorter of the Imternctionsl ddlitary Tribunal is not only an
indictrent, but on Internstional agreerment “coustitutif de droit".
1L, 411 crimes mentioned in Article 6 of the Charter (including
7~ paragraphs (a) and (c) are war crimes in the wider sense.
III. Crimes ~zainst humnity comndtted agninst allicd nationals or on

allicd territory are not esscntially differcnt from violations of the
laws an eustoms of wer. (Proposition by Dr. Mayr-Harting.)

Alternative:

Crimes arainst hwrnity arc not csscenticlly diffcrent from
violations of thc laws and custons of' vmr. (Proposition by Dr. Zivkovié)

Iv. . Porsons charged with such crics ore, thercforc, to be listid as
war oriminals and to be surrcndered to the allicd State on the
territory of which or against the nitiontls of which they have committed
thoir orimes.  (Proposition by Dr. Mayr-darting.)

Altorntive: (In oase Dr. Zivkovid's proposition is adoptcd)

Persons ehor-od with such erimes arc, therefore, to be listed by
- the United Netions War Orineg Comdssion. It is for Comndttee I to' mke
- nroposnls as to the proccdure to be cpplied in such oases.
V. A1l var erimcs in tihc wider sensc, comcrdsirg all three groups
mentioned in Artiele 6, (=), (b) and (e) of the Charter, fall within
‘he terms of refurence of the United Notions Wor Crimes Commdssicns

-

The United 1 tions Wor Crimes Comdssion should ask for an
cxtension of their torms of refopence to include erimes against hwranity.
(ALtermative suggestion by M. Stevrovoulos.)

Vi. The Yerimes azcinst nuwmnity” arc covered by the Commission's
viorking list of ¥Wrxr Crimes. (Doc. Cils)

VII, The existing arrongancnts of the 1licd military nuthoritics do
not provide for the handing over of erdminals sther than war criminals.
Nor are, in cases likc tint of Sepy Diets, uxtradition treatics
applicable even il congldered as continuin: in force towards the Control
Council, becausc the cxtracition treatics concluded by Czechioslovakin
did not provide for the citradition Ly tho contracting parties, of their
swm citizens. (Proposition by Dr. Mayr-Harting.)
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VIII. The crime hes been corvdited by thesecused in circunstances
corresponding to wer (o fight betweenamed fornations of different
nations,) (Proposition by Dr, Schrwa-lielsen, )

Note by the Secretery to Cormittee III,

]_) The statenent that Article 6 of the Cherter is
Toonstitutif de droit" irmlies the assertion that it
ig o piece of retrospective criminal legislation,

Tt is submitted thet it is controversial whether this
really is the casze, Mr, AJLTTilding~thite in an
article "Pynisiding Wer Oriminals: “hat is the
Applicalle Lew?" published in the Lew Journal of 13th
October 1945, cores to the conclusion that Article 6
of the Charter'does not nake new law, Cf, also the
discussion cround Sir Arnold MeNair's poper Cul3
concerning the erimc of aggressive war, It could be
sadid that the Apreenent of 8th Avgust is e¢ither
"oonstitutif de droit" or declaratory of exieting
law,

2) Corziittee III should also express its opirdon
regording the »noint raised by Cor iander MOUTCN, thet
irticle 6 is only 2 provision decling writh the

jurisdiction of the Internctional iilitary Tribunal,
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Persons chorged vwith crincs agninst humanity commdtted
ageinst allied nationals or on nllied territory should
be listed by the Unitcd Notions Var Crimes Comnission
end surpgndered to the [1lied Govermnment concerned, |

Sormitteg IIX recomaends thot Sepp Dietz be listed as
a wor criminal, provided the facts are considered
suffdolent to establish a prima facie case,vwhich is a
question for Camdttce I to 3'5‘ cide,

i










VII.

w3

What has been said in paragraphs IV and V. is particularly truc of
erines ngoinst hunonity cormitted,like the crimes dealt with in the prescnt
casc, ogeinst allicd nationals or on allied territory, These arc, both
in substance ond in procedurc, not cssentially different from violations
of the laws and custons of war, No new machinery or procedure is needed
in order to deal with tham, if thoy arc treated in the semc woy os
vielations of the laws or customs of war, Noither a new procedurc of
the Cormission nor new arrangements rcegerding surrender and trial are
necessary, 411 war crines in the wider sense are covercd by the
Corriission's working list of war erimes, (Doc,C,1,)

VIII, If the procedurc of the United Nations Jar Crimcs Cormission were not

IX,

made available for the listing of persons accused of crimes against

hunmanity corriitted against allicd nationals or on allied territory, no
nachinery for detaining them would be in existence, The arrangements

nade by the 21licd military authoritics do not provide for the handing

over of criminals other then war criminels, Nor arc, in cases like that
of Scpp Dictz, extradition treatics applicable even if considered as
continuing in force towerds the Control Council for Germany, because

the extradition trecties concluded, c.g, by Czechuslovakia did not provide

for the cxtradition by the contracting parties, of their ovn citizens,

Crires against humanity, as defined in paragreph (c) of the
irticle 6 of the Chartcr of the Internotional Military Tribunal, should

be considered as war crimes in the same way as violations of the laws

and custons of war, as defined in paragraph (b) of that article,

Persons charged with crimes against humanity cormitted against
allicd nationals or on 2llied tcrritory should be listed by the United
Nations Var Crimcs Cormiission and surrendered to the /llied Govermment
conccrned,



III/22,
26th Noveriber 1945,

UNITED NATIONS W/R CRIMES COMMISSION,

COMAITTEE ITI,

Survey of Furopean Armistice Conventions and Surrender

Docunents,
Provisions concerning Var ‘Crininals,

Compiled by the Seeretary to Cormittec III,

1. GERMANY,

a) Unconditional Surrender of German and Italian Forces at Caserta,
2nd May 1945, Comrmniqué of Allied Foree Headquarters, Mediterranean.
inmerican Journal of International Law, Vol.39, Supplement page 168,

Unconditional Surrender of Cerman Forccs ot Rheins, 8th May 1945.
ibid, page 169,

.Unconditional Surrender of German Foree at Berlin, 9th May 1945,
ibid, page 170.

Decleration regarding the defeat of Germoany and the assumption of
supreme authority with respect to Germany, 5th June 1945,

(Germany No,1 (1945) Cid.6648, (H.M.Stationery Office),

Jepartment of State Bulletin, Vol,XII, No,31l,

Reprinted in imcrican Journal of International Law, ibid, page 171, )

Article 11:

(2) The Principal Nazi leadsrs as specified by the /Zllied
Representatives, and all persons fronm time to time nomed or designated
by rank, office or employment by the Allied Representatives as being
suspected of having cormitted, ordered or abetted war crimes or
analogous offences, will be apprehended and surrendered to the Allied
Representativas,

(b) The same will apply in the case of any national of any of the
United Nations who is alleged to have conridtted an offence against his
national law, and who.may at any time be named or designated by rank,
office or employment by the Allied Representatives,

(¢) The German authorities and people will comply with any instruc-
tions given by the Lllied Representatives for the apprehension and
swrender of such persons,

2, ITALY,

a) Conditions of Armistice signoe® on 3rd Septerber 1943.
@taly No,1 (1945) @ma, 6693, H.M.Stationery Office.)

Additional Conditions signed on 29th September 1943, at Malta,
Instrument of Surrender of Italy,
ibiﬂ, Nr\..?.




Article 29:

Benito Mussolini, his chief Fascist associatcs and all persons
suspected of having cormitted war crimes or analogous offences whose
names eppear on lists fo be comunicated by the United Nations will
forthwith be apprchended and surrendered into the hands of the United
Nations, .ny instructions given by the United Nations for this
purpose will be complied with,

¢) Protocol signed at Brindisi on 9th Noverber 1943, amending the
Additional Conditions.
(ibid No,4.) _
The title of the document signed at Malta on the 29th September
1943 (supra b.) changed to "additional conditions of irmistice with

Italy."
Article 29 amended to read as follows:

Benito Mssolini, his chief Fascist associates, znd all persons
suspected of having committcd war crimes or annlogous offences whose ~
names appear on lists to be cormunicated by the United Nations and '
who now or in the future arc on territory controlled by the Allied
Military Gommand or by the Italian Government, will forthwith be
apprehended and surrendered into the hands of the United Nations,

Any instructions given by the United Nations to this purpose will
be complied with,

3+_ROUMANTA,

Conditions of an /xmisticc with Roumania, signed at Moscow,

12th September, 1944, :

(Miscellancous No,1. (1945) (1id.6585. H.M,Stationery Office,
Department of State Bulletin, Vol, XI, No,273, (17 September 1944,
Reprinted in Jrwrican Journal of International Law, Vol.39,
Supplement p,88,)

irticle 14:

The Roumanian Government and High Cormand undertake to
collaborate with the /llicd (Soviet) High Command in the apprehension
and trial of persons accused of war crimes,

4., FINLAND.

Conditions of an srmistice with Finland, signed at Moscow,
19th Septerber 1944).

(Miscellancous No,2, (1945) Omd,6586, H.M,Stationery Office.

Reprinted in Jmerican Journal, ibid page 85,)

idrticle 13: ;

Finland undertakes to collaborate with the .\1liecd Powers in the
apprehcnsion of persons accused of vmr erincs and in their trial,

5e BULG/RILi.

Conditiors of an Jamistice with Bulgaria, signed at Moscow, 28th

October 1944,
(Miscellaneous Noo3. (1945) Cmd, 6587, H.M,Stationery Office,
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Department of State Bulletin, Vol,XI, No,279 (29 October 1944,)

Reprinted in .merican Journal, ibid p,93,)

Article 6.

The Government of Bulgaria will co-operate in the apprehension and
trial of persons accused of war ecrimes,

6. IUNGARY.

drmistice with Hungary, signed at Moscow, 20 Januarv 1945,
(Department of State lletin, Vol,XII, No,291 (21 January 1945)
p. 83,

Reprinted in /inerican Journal, ibid, o, 97.)

Article XIV,

Hungary will co-operate in the apprehension and trial, as well
as the surrender to the Governmnents

concerned, of persons accused of war
crimes,
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6th December, 1

UNITED  NATIONS VAR CRIMES COMKISSION
4

Report on the Czechoslovak Case No. 1962
ZReinhold Boecker) referred to Committee III

By the Seorctary tu Corvdttee ITI

On November 28th, 1945, the Czechoslovak National Office
presented to the Commissicn a charge against Reinhold Boeuker,
Captain of the Waffen S.S., cuncerning crimes committed in 194 -
1945 in Podbrezovd (Slovakia). The accused is charged on three
counts: -

l. Attempts t» denationalise the inhabitants of ocecupicd
territory. X

2. Torture of civilians,
3« Wanton destruction uf private property.

The short statement of facts contained in the charge reads as
follows: -

"The accused participated in the criminal Nazi system of German-
isation. He turtured civilians. He wantonly burned dovn the
administrative building of a factory."

The particulars of the alleged crime state that:-

"The accused was appointed by the German Wehrmacht's Security

Agent in the Prodbrezovd Iron Works, at Prodbrezovd (Slovakia).
He participated in the criminal Naz:. policy of Germanisation, he
especially forced on the mahagenent of the Prodbrezovd Iron Works
German employees and workers by systematically removing employees
and workers of Slovak or Czech nationality.

He denounced and handed over to the Gestapo and the S.D.
(Security. Service) Czechoslovak employees and workers.

He participated in the investigation and "interrogation" of
imprisoned merbers of the Underground Movement and of partisans and
personally took »ort in the ill-treatment and torture of the prisoners.

In complicity with four Germens he Burned down the management!'s
adrinistrative building of the Prodbrezovd Iron Works, containing
important documentary material, and caused thua a damage of more than
two million pre-war crowns te the Iron Works."

In its meeting held on December 6th, 1945, Committee I decided
to put the accused Reiuhold Boccker on List A on the second and third
counts menticned above.

Wiith regard to the first count, Cormittee I adjevrned the case
and referred it tc Committec III, asking for its opinioen,

a) whether count 1 cf the charge No. 1962 is covered by Document

b) whether the facts under count 1 of the charge constitute a
war crime,




14/45.
11th &conber 12&5, ’

UNITED NATIONS WAR CRIMES CQMMISSION,

COMMITTEE III,
Notes of.the Meeting of Committee III held on 1lth December 1945 at

. \

QO DM,

There were present:

, Fande
ﬁ?w_ﬂi&mgik’ ; Czechoslovakia,
Dy, Schram-Nielsen, Denmark,
Commander Mouton, Netherlands.

The Committee having eight members and only three being present,
it was decided to adjourn the meeting till Tuesday 18th December 1945
at 3.0 p.m, :

The members present at the meeting were unanimous in the view
that to have a quorum it would be necessary for at least ‘a majority
of the members of Committee III to be present, that is at least five
embers, The following is a list of the countries at present
vepresented on Committee III: '

China,
Czechoslovakia,
Dermark,
Greece,
Netherlands,
Norway ,

Poland,
Yugoslavia,




II1/2L.
12th December 1945,

UNITED NATIONS WAR CRIMES _COMMISSION,

CCMMITTEE ITI,

Bibliography of Legal Literature on the Law of War Crimes and
Belligereht Occupation in the Second World War,

Compiled by the Secretary to Cormittee III.

NOTE: The following is circulated as a nucleus for the
campilation of a bibliography on the law of Yar
Crimes and Belligerent Occupation, published
during the second World Var and after its
conclusion,

This draft is necessarily incomplete, The
literature published outside Great Britain and
the United States is, with a few exceptions, so
far inaccessivic; the same applies to many
American legal periodicals,

It ‘would be very much appreciated if Members and
National Offices would examine this paper and
point out gaps existing in the list.,

=mmm=000

C.K.A. (probably Allen).

American Society of

International Law,

Anderson, C,Arnold,

Barrister-at-Law:

Bentwich, Norman,

Bentwich, Norman,

Bentwich, Norman,

Betts, E.C,

Bower, Francis,

Brierly, K Prof ~e~»

Nuremberg: Before and
After,

Proceedinge of the;
"The Utility of the
Proposed Trial and
Punishmeut of Eneny
Leaders,"

The Trial of the Nazis

"The Law of War" in
"International Law".

Nurerberz Issues,

The Belsen Triel,

The Law of Military
Occupaiion.
"Genocide",

The Natur. .. Tar Crimes
coriedietion,

"Truth",
23rd Nov, 1945.

1943,

American Pol,Sci,
Rev, Vol.37(1943)
pp.1081, 1098-9,

Fortnightly Review,
1945,

Royal Institute of
International
Affairs, (Pamphlet)
1945,

The Spectator,
16th Noverer 1945,

The Law Journal,
vo1.xcvg2ll'011.!+5t

Washington, 1941,
The Nineteenth
Century, 19‘1-50]?0235 i

2 The Norseman,No,3.
May-June ,1944.,




Cecil, Viscount,
Chorley, R.S.T.(now
Lord)

Cohn', Eo
Cowles, Willard B,

Oowles, Villard B.

Creel George,

Dickinson, E,D,
E,

Eagleton Clyde.

Ed&er, B,

Feilchenfeld, E. °

Finch, George,

Fraenkel, Ernst,

Friedmann, V.,

Glueck, Sheldon

Glueck, Sheldon,
Glueck, Sheldnn,

Glueck, Sheldun,

D
The War and ifter,
iiilitary Cccupation and the
Rule of Law, 4
The Problem of War Crires
To~day.

"Universality of Jurisdiction
over War Crimes",

Trial of War Criminals by
Military Tribunals,

War Criminals and Pynishment,

The British Court for War
Criminals,

"Punishment of War Criminals
by the United Nations",
The Lessons of the Kharkov

Trials,.

The International Economic

Law of Belligerent Occupation,

"Retribution for War Crimes".

Military Occupation and the
Rule of Law,

International Law and the
Present "'ar,

By Yhat Tribunal shall War
Off'enders be Tried?

"War Crimes, Their Prosecution

‘and Punishnent,"

"Mprial of Axis War Criminals'

War Criminals, Their prosecu-

tion and Punishment.
The Record of History.

Contemporary Review,
Decerber,1942,

Modern Law Review,

Vol. 80N00 3 . (July19k5)

Transactions of the
Grotius Society,
London 1926-1, p0125-

California Law
Review,Vol,33,(1945),
P.177.

American Bar Associa-

" tion Journal.June,194L"

London, 1945,

Proc,.im.Soc.Int.Law,
1943’ Pthso

The Law Journal,
15th Sept., 1945,

American Journal of
International Law,
Vol XXXVII( 1943 )p.495.

London, 19450
Washington, . 1942,

Averican Journal of
International Law,
VOlo 3?( 1943 )P. 81.

New York, 1944,

Transactions of the
Grotius Suciety,1941,
p. 221,

(1943)56 Harvard Law
Review, p. 1059.

New York, 1944,

Free World, Vol,IV
(19&2)! p.138.

Lawyers Guild Review,
Vol,V.No,1, Jan-Feb,
1945,

S
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Goodhart, A.L.

Goodhart, A,L,
Hammer, Ellen and
Salvin Marina

Hyde, Charles Cheney
Hyde, Charles: Cheney,

Jackson, Justice
Robert H,

Jackson, Justice
Robert H,
Jamieson, Harvey M,

Jessup, rhilip C.

Kelsen, Hans,

Kelsen, Hans,

Krasnodar and Kharkov
Trials,

Kuhn, Arthur X,

Lachs, Manfred,

Lachs, Manfred,

18

Rules and Procedure to Govern

The Case of Crimes -gainst
International “ublic Order,

. The Canadian Bar

Review, 1942, p.231,

That sets of War are Justifiable, Oxford, 1940,

The Taking of Hostages in
Theory and Practice,

Aspects of the Sabotewr Cases,

Punishment of War Criminals,

Report to the President from
Justice Robert H. Jackson,
Chief of Counsel for the
United States in the Prosecu~
tion of Axis War Criminals,
June 7th, 1945,

Yorst Crime of All,

Some aspects of the Law of
Belligerent Occupation,

A Belligerent Occupant's
Powers over Property.

The Legal Status of Germany
According to the Declaration
of Berlin,

The People's Verdict., A Full
Report of the Proceedings at
the Krasnodar and Kherkov
German Atrocity Trials,
English Text,

The Execution of Hostages,

History or Law,

Letter to the

Aperican Journal of
International Law,
Vol . 38( 19!”4-) Pe 20.

Anerican Journal of
International Law,
Vol.37(1943) p.88.

Proc, m. Soc oInt.Law-
1943. p. 39. '

American Journal of
International Law,
V(Jll}g'

Supplement p.178.

The New York Times

Magazine.
9th Sept.1945, p.45.

The Juridical
Review,Vol,LVII
(1945) , p.6.

American Journal of
International Law,
Vol,38 (194%4) p.457.

Californian Law |
RO?:].Q'W’ 19’-}-}' 9.5310-.

American Journal of
International Law,
Vol.39 (1945) p.518.

London, 1944,

American Journal of
International Law, -
Vol, 36 (1942)p.271.

Decerber 1st, 1945.

Editor of the lManchester Guardian,

War Crimes, An Attempt to
Define the Issues,

London, 1945,




=iy

Lachs, Manfred, The Unwritten Laws of Tulane Law Review,
Warfere, New QOrleans,
October, 1945,

Lachs, Manfred, Crimes de Guerre - Délits = .  Revue de Droit
, Politiques, ) International,
Geneva, Jan-June,1945

Lachs, Manfred, “ar Crimes and Political ., Juridical Review,
Offences, Edinburgh. 1944.

Lauterpacht, I, "Punishment of War Crimes", Oppenheim-Lauterpacht
' "International Law"
Vol,II.p.450, paras.
251 et seq. of the
6th Edition,Pevi:ed
1944,

Lauterpacht, H, 'The Law of Nations and the The British Year Bock -~
Punishnent of War Crimes, of International Law, | !
: 1944, p.58,

Lawyer, War Crimes and International The Fortnightly Revic—
Law, . Noverber, 19.5.

Lemkin, Axis Rule in Occupied Europe, Washington, 194,

McNair, lunicipal Effects of Belligerent The Law Quarterly
Occupation, Review, Vol,57 (1941)

P33,

MoNair, Arnold, Sir. Legal Effects of 'ar, London, 1944,
" 2nd Edition, _

Manner, George, The Legal Nature and Punishment American Journal of
: of Criminal icts of Violence International Law,
contrary to the Laws of War, Vol,37(1943) pp.4C7
435.

Nemier, L,B,Professor,Thc Nuremberg Trial, Manchestexr Guardian,
19th-20th Nov, 1940,

National Lawyers Guild,The Pynishment of ''ar Criminals Lawyers Guild Revic.-
4 Statement of the National ~ Vol,IV, No.b.
Laviyers Guild, (Novi-Dec, 1944).

Popper, Martin, Statement of Martin Popper, 16 East 41 Sireet,
National Executive Secretary of New York, N.Y,
The National Lawyers Guild on
The "unishment of War Criminals,
Before the House Foreign /iffairs
Cormittee, 26th March, 1945,

Rowson, S,W.D, Punishment of ar Criminals, The Law Qui.rterly
Review,Vol.C0(1944.)

p.225,

+ Sack,Prof ,Alexander N,Punishment of War Criminals and Law Quarterly Revis
the Defence of Superior Order, Vol,60(1944): .53
et seq,
See also Lawyers
Guild Review,Vol,V.
No.1,(1945).




Sack, Anexander I,

Salvin, Mexrina,
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Viar Criminals and the Defence
Of Superior Order in Inter-
nabtional Law,

(9

see Harmer, Ellen,

Sankey, Lord.

Schwarzenberger, Georg, War Crimes and the Problen

of an International Criminal
Court,

Schwarzenberger,Ceorg,International Law and Totali=-

tarian Lawlessness.

Schwarzenberger ,Georg, Jus Pacis ac Belli?

Schwelb, Egon,

Sinon, Viscount,

towell, Ellery C.

Strénsky J.

Thomas, E.D.
(Senator)

Thompson, Dorothy.

The Tines ILdterary
Supplenent,

Trainin, A.N,

Treadwell G.".

Prolegomena to a Socidlogy of
International Law,

"regislation for Enery Occupied
Territory in the British
Empire,"

Nuremberg and Belsen,

"Military Reprisals and the
Sanc.‘:.iona of the Laws of ‘ar,"

e Inter-Allied Conference on
Wer Crimes and the Troblem of
Retribution,

"Mhet we must do with War

Criminals™,

Nazi Influencc in the Anti-
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I11/25,
19th December 1945,

UNITED NATIONS WAR CRIMES COMMISSION.

COMMITTEE IIT,

Request from French National Office raising twe questions
of Law, :
Referred to Cormittee III,

v

The French National Office has submitted to the United Nations
War Crimés Commission the text of a letter sent on 9th Noverber 1945
by the'Director of the (French) Enemy War Crimes Research Office in
gParis, to the French Representative cn the United Nations i‘ar Crimes

“ Ccmmission, a copy of which, together with the English translation,
is appended to this paper,

The Document was circulated to Comiittee I as Doc., I/46 on
19th December 1945 and Camittee I decided in its meeting of the same
date to refer the matter to Cormittee IIT and ‘ask it for its opinion
on both legal questions raised in the document,

2 Enclosures,
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19th December, 1945,

UNITED NATIONS WAR CRIMES COMMISSION,

Translation of' a Letter fron:

The Director of Encmy far Crimes Research Office,

Dated: Paris, 9th November,1945,

To Professor Grcs at The French Embassy,
L, Carlton Gardens,
London, S,W,1,

I have the honour to = cknowledge receipt of your letter of 16th
October 1945 by which you returned to me file No, 1094/GM/CI concerning
a war crime cormitted in Czechoslovakia, The victim being a citizen of
Alsace-Lorraine, i,c, a Frenchman, it is evident that we, and not, as
our draftsman assumed, the Czechoslovak Government, are competent to
deal with the case,

It seemshowever, that the matter should be examined by the United
Nations Coamiission and a statement of principle sought., Our files
contain one precedent and further cases presenting the same problem will
certainly recur, ' '

The problem concerned is that of Alsatians enlisted for the German
Army by force who then deserted, verc sentenced as deserters and shot
under a pentencec,

The responsibility for the enlisting into the German Army, in
disregard of International law, Alsatians who are French nationals, belongs
to the leaders of the e¢x-Reich, to the members of the Gencral Staff and
to the Gauleiter of ilsace-Lorraine, Wagner, but to what extent are the
members of a German Militarv Court responsible who acted as regular
judges and awerded sentences as provided by the German Military Court in
case of a soldier deserting from the German .pmy, even if the deserter
were an Alsatian?

In judging the responsibility of the officers and men of whom those
Courts were composed,the fact must be borne in mind that they could not be
ignorant of the Alsatian origin of the accused, The enlistment of
these men in disregard of International law, a fact which must certeinly
have been pointed out by the defence, should have secured to the accuged
a high mecasure of extenuating circumstances, It seems, however, that
the German silitary Courts judged the cases of ilsatian deserters with
particular severity.

You would greatly cblige me by submitting this question of principle
te the United Nations Comiission and to let me know whether the members
of these German lilitary Courts may be arrested as war criminals, in
cascs where the awarded sentences appear to have been excessive,




Parie lc 9 Noverbre 1945,

ILc Dirccteur du Service de Recherche
des Crimes de guerre enncnis,

A

Honsicwr le Profcesscur GROS
fmbassade de France,
4, Carlton Gardens, S,%W.%.

~J'ai 1l'honneur de vous accuser réception de votre lettre du
16 Octobrc 1945, n'adressant cn rctour un dessier No lO94/bM/bI,
relatif & un crinme de guerre cemmiis en Tchécoslovaquie,

La victimc étant un Alsacien-Lorrain, donc un Frangeis, il est
évident que nous sommes compétents pour instruirc le dossier et non pas
le Gouvernement tchécoslovague, comme l'avait jugé notre rédacteur,

I1 semble cependant que cctte affairc devrait faire 1'objet d'un
exanen et d'une décloration de princive devant la Commaission des Nations
Unics, Nous avons déje dans nos dossicrs un orécédent, et de mouvelles
affaires posant lc e probléne se présenteront certaincment,

It s'agit en 1l'csplee d'Alsacicns-Lorrains incorpords dc force dans
l'armée allemende, déserteurs, jugés corme tels ot fusilldés apres jugerent,

La responsabilité de l'incorporction dans l'armée allemande, au né
pris de toute loi intornationalc, des Alsaciens-Lorrcins citoyens francais,
incambe aux dirigeants de¢ 1l'ex-Reich, aux nerbres du Grand Etat-Major ct
au Gauleiter d'Alsacc-Lorraine WAGHER, Mais quelle peut etre lo
responsabilité cncouruc par les nenbres d'un Tribuncl Militaire allemand
Jugeant régulidrement ¢t condarmant aux peines prévues per lc Code de
Justicc Militaire allemand, un soldat désertewr de 1l'armée allemande,
méme si celui-ci est un Alsacien-Lorrain,

A la charge cepcndant des of{icicrs ¢t soldats composant cec
tribunaux militaires, il faut rctenir ce rait d'évidence qu'ils ne
pouvaicnt ignorer 1a qualité d'Alsacien-Lorrains des inculpés, Cette
incorporation faite au réoris du Droit International, dont la défense
faiseit certainement dtat, aurait df permettre auvx inculpés d: bénéficier
de larges circonstances atténuantes,

Il scmble, au contrairc, gque les Tribunaux militaires allemends se
soient montrés particulieremcnt sévires pour les Alsacicns-Lorrains
déserteur,

Je vous seracis obligé de soumettrc cette question de principe A
la Comnission des Nations Unies et de me fairc connaitre si les membres
de ces Tribunaux militaires allemands peuvent &trcretenus corme
criminels de guerre lorsque la peinc prononcée peut paraitre excessive,




UNITED NATIONS WAR CRIMES COMMISSION

CQOITTEE ITX

The Ozechoslovak Case No. 1962 (Reinhold Boecker)
Draft Letter to the Czechoslovak National Office

Sir,

The charge aubmitted by you against Reinhold Boecker concerning crimes
amdtted in Podbresove (Slovakda) has been referred to Committes IIT for consideration.

Connittee IIT would be grateful if you could implement the charge by additiomal

information on the following points.

1) Was the factory at Podbrezova engaged in the mamfacture d‘mﬁtorhl-

2) What was the number of employees of the factory when the acoused bocame
Superindendent.

3) What was the mmber of Czechoslovak workers dismissed from the factory while
Boecker was Superintendent.

4) VWhat was the total period during which Boecker was Suporintmannt of the
factory.

5) What positioms did the Dismissed employees occupy in the facotyy.

6) Wnat-posibi Were activities similar to those with which Boecker is charged
restricted to the one factory at Podbrezova or have similar activities been

recorded also with regard to other factories and if so, which,

You would greatly oblige me by giving attention to this letter at your
earliest convenience.

Yours sincerely

TERJE WOLD
Acting Chairman of Committee IIX
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The question sub (b)'is of interest for two reasons! the one is
related to that dealt with in the immediately preceding paragraph and
is based on Art,53 of the Hague Regulations which give power to an army
of occupation to take possession, inter alla, of depots of arms, stores
and supplies which may be used for nilitary operations, The second
aspcet of this question is based on Art,52. of the Hague Hegulations
which forbid requests of services of such a nature which would involve
thc inhabitants in the obligation of toking part in a military
operation against their owm country, It has been often said that by
virtue of Art,52 of the Hague Regulations, in connection with Art.31 of
the Gencva Convention of 1929, civilians must not be compelled to work
in munition factories, the output of which is used against their own
country, This is of course, not te say that the dismissal of employees
from a rmunition factory must under all circumstances be considered legal,

During the considerations of Committee III a further aspect of the
problen was mentioned and Committee III should deal with it in replying
to question (b), .

In para,VI of C,149, it was said that denativnalisation in the
wider sense would also comprise such activities as, inter alia, the
colonisation of the occupied territory by nationals of the occupant,
exploitation and pillage of economic resources, confiscation of property,
permeation of the economic life by the occupying State or individuals of
the nationality of the occupant, Many of the activities mentioned here
will also fall under other headings of the war crimes list, e.g. pillage
and confiscation, The prctcetion which International criminal law
afferds to the econordc rights of the inhabitants should not be
restricted to rights of property in the narrower sense like, real
property and chattels, but should cover also the protection of the

economic interest of the working classes, i.e, of those of the inhabitants

of the occupied territory vhosec mecans of subsistence are based on their
work and employment, Wholesale and indiscriminate interference with
such economic rights of the inhabitants of ococupied territory should also
be protected by International criminal law, even if the respective
activities are not ancillary to the policy of denational isation,




II11/28
1st February, 1946

Request from French National Office raising two questions of law
' (I11/25 and 1/46)

Note by the Secretary to Committee III

At the meeting of Committee III held on 29th Jamuary 1946, whioh this writer
was unfortunately unable to attend, it was decided that the reply to the questiom
of jurisdiction should be:

(a) that without going into the questiom whether the French or Csechoslovak
Courts should have the jurisdiction to try war orimes committed against Fremch
nationals on Czechoslovak territory, the Committee was of the opinion that in
case both countries claim the jurisdiotion, such action would not be contrary to
Interrational Iaw.

(b) 4As it 4s still possible that the Commission will have to act as trat
in cases where a person is wanted as a war oriminal by more than ome country
as long as the reconmendation contained in Doc. C.123 have not been accepted
France, it is not possible for the Commission to give any gemeral ruling
cases.

The Coonmittee suggests that the Commission should state a time limit with
regard to answers by Governments which have not yet replied to the recommendation
proposed in Doc. C.123. '

: With regard to the question of substance, namely whether or not the German
military judges had committed a war crime, the Committee decided that the reply
should be that:

(a) the mere fact that a judge sat in the Court trying an Alsatian for desertion
because according to the German law he was considered as a German citiszen, it is
not necessarily considered a war crime.

(b) That the judge in question is responsible as a war criminal only if he
neglected the ordinary principles of legal procedure to such an extent that _
according to the laws of all civilised countries his acts or amissions would have
oonstituted a punishable crime.

This secretary was charged with the task of preparing a draf't report which,
in adeordance with the discussion and the above decisions, should be given to the
French National Office.

Owing to the disruption of the Commission's technical services due to the
removal from Church House to lansdowne House 2nd Floor, and from Lansdowne House
2nd Floor to lLeansdowne House 3rd Floor, it will wmfortunately not be possible to
ciroulate the draft report in time for the meeting to be held on 4th February,
The secretary will, therefore, take the opportunity of asking Conmittee III fer
further guidance as to the report to be prepared, particularly in regard to the
following points.

(1) It is submitted that the reply to the French request given supra 1l(a) settled
fully the question put to Committee III in giving a reply to the difference of
opinion which had oocurred within the French authorities. The French draftsman
(notre redacteur) assumed that zeo t was competent, the
Prench director of the Enemy War Crimes Research Office expressed the opinion that







The consideration that the judge ought to have acknowledged extemuating
cirocumstances does probably not help because, if he is excused by his law, he
may also plead that his law did not allow him to take the French origin into
consideration as an extermating cirocumstancd or he may even plead that his law
in the case of certain capital offences does not acknowledge extermating
circumstances at all,

If we acknowledge the Axis law as a defence it is difficult to speak o
an abuse of power and of a behaviour which is contrary to the prineiples of
Jurisdiction generally accepted.

(g) This writer is, therefore, personally inclined to the opinion that it
would be more in lime with allied judicial and official practice not te
acknowledge the alleged German annexation law as freeing the judges from
responsibility but to hold them responsible and to consider in mitigation of
punisiment of the judges the fact that they were acting under supsrior orders,
namely orders from their governments and their own domestic law, and, as the
case may be, under duress or misapprehension.




111/29,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE TIT,

Request from French National Office raising two questions of law,

III/25 and I/L6.

DRAFT REPORT,

The Documents III/25 and I/46 have so far been discussed in
the meetings cf Committec III held on 8th and 29th January
and 4th February 1946, (Minutes Nos, 1, 3 and 4 of 1946.)
From the Minutes Nos, 1/46 and 4/4L6 it appears that no
unanimous opinion has so far been reached,

Because the Secretary to Committee III has been charged with
preparing a Draf't Report, he herewith submits two alternative
drafts: Draft A being based on the result of the meeting
of 29th January 1946, Draft B giving expression to the views
expressed by some members in the meetings held on 8th _
January and 4th February 1946, which were also tentatively
submitted in Doc,III/28,

DRAFT A,

The text of paragraphs II and III is taken from the,Minutes Ne. .
}l-/lgllrsl :

In a lz:tter from the Direcctor of the French Enemy War Crimes Research
Office, to the French representative on the United Nations War Crimes
Comrission, the wish has been expressed that the matter dealt with in
that letter should be cxamined by the United Nations War Crimes
Conmission and a statement of prineiple sought, The letter is concerned
with war crimes committed in Czechoslovakia, The opinion has been
expressed by a French authority that the Czechoslovak Govermmcnt is
campetent to deal with the case, Inthe letter from the Director of the
Enemy War Crimeg Research Office, this view is dissented from and it is
stated that the French Office is competent, the victims being French
nationals from Alsace-Lorraine, ,

The problem of svbastantive law involved is that of French citiaens
from Alsace-Lorraine enlisted in the German Army by force who then
deserted, werc sentenced as deserters and shot under a sentence, It is
stated in the letter that the responsibility for the enlisting into the
German army in disregard of Internation Daw of French nationals from
Alsace-Lorraine belongs to the leaders of the Ex-Reich, to the members
of the General Staff and to the Gauleiter of Alsace-Lorraine, Wagner,
The question is put to what cxtent the members of the German Hilitaxy
Conrts arc rcsponsible who acted as regular judges and awarded sentences
as provided by the German Military Code in cascs of a soldier dsserting
from the German fArmy, even if the deserter were an Alsatian,

The French document further states that, in judging the responsibi-
lity of the officers and men of whom these courts were composed, the
fact must be berne in mind that they eould not be ignorant of the
Alsatian oripgin of the accused, The enlistment of these men in dis-
ragerd of International Law, a fact which must certainly have been
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pointed out by the defence, should have sccurcd to the accused 2 high
moasure of oxtenuating circumstances, It seerms, however, that the Gerran
military courts judged the cases of /lsatian deserters with particular
severity,

Regarding the question which Government is competent to deal with
cases like those mentioned in the French document, the Cormission is of
opinion that there is no doubt that Czechoslovak Courts have Jurisdiction
over crimes cormitted on Czechoslovek territory., On the other hand, if
French Courts claim jurisdiction in view of the fact that the vietinm was
a French national, such claim would not be contrary to the rules of
International law, (Lotus case,) “

4s to the possible question to vwhom the eriminals should be
surrendered, the Commission feels that it is not possible to give any
general ruling as long as the recommendation contained in Doe.C,123 has
not been cither accepted or rejected by the interested parties, It is
not appropriate to give a general opinion as long as it is possible
that the Conmission will be called upon to act as arbitrator in concrete
cases, '

III.. Further, the question has bcen raised in what circumstances German

I,

11,

Jjudges can be considered to be guilty of a war crime if they tried an
/ilsatian for desertion in consequénce of the fact that Alsace-Lorraine
vas, contrary to Intcrnational Law, annexed during the war and that the
inhabitants of this territory were, according to German law, considered
to be German citizens.

The Commission is of opinion that the mere fact of sitting on a
Court trying an Alsatian deserter does not in itself constitute a war
cerime, and further, that the merc fact that a judge considered the
annexation of /Alsace-Lorraine as established dees not eo ipso constitute
a war ocrime, The judge is further, in the opinion of the Commission,’
not guilty of a war crime if he acted upon the consequences nescssarily
connected with this annexation, that is, in our case, the fact that the
citizens of .Alsace=Lorraine became, pursuant to this annexation, German
citizens,

The Commission is further of opinion that the judge is guilty of a
war crime if the rules of procedure applied were contrary to the
principles recognised by all civilized nations, or if the law administered
was contrary to the principles recognised by all eivilized nations to such
an extent that his aects or omissions would have constituted a punishable

crime,

DRLFT B,

Text as in Draft A,

With regard to the question of jurisdiction involved in the case,
Committee IIT relies on the judgment of the "ermanent Court of International
Justice in the case of S,8,"LOTUS" (France v, Turkey), decided in 1927,
Intis judgment, the Court stated that in excreising jurisdiction,
International law leaves States a "wide measure of discretion"; that
vhere there is no prohibitive rule of International law "every State
remains free to adopt the orineiples which it regeards as best and most
suitable"; that "all that can be required of a State is that it should
not overstep the limits which International law placcs upon its
jurisdiction"; that "within these limits, its right to exercisc
jurisdiction rests in its sovercignty"; that the so-called territori-
ality of eriminal law" is not an absolute prineiple of International
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It will of course be a matter for the court, considering the guilt
of each individual judge, to hove.regard, if it thinks fit, in mitiga-
tion of punishrnent, to the fact th~t the Grman judges, were acting
under supcrior ~rders, namely orders from their Government, and laws
enacted by the Hitler répine,

It oy even be that one or the other of- the: judges moy successfully
plead that he acted under duress (necessity) or under o mist ke of fact,
but this is, as has been said, for the court to consider and not for
the United Nations %ar Orimes Cormission, who is called upon to express -
its opinion whether or not prima facie a war crime has been committed,




III/30.,
8th March, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE IIT,

The Czechosleovak Case No,2553, (Christoph Manner, )

Referrcd to Conmittee III.

On the 26th February, the Czeehoslovak Representative on the United
Mations Ver Crimes Commissiqn presented to the Commission a charge against
Christoph MANNER, Gauhauptstellenleiter and member of the SS, for the
alleged erime of deportation of oivilians committed on 22nd September, 1938,
in Buhenida,

The short astatement of facts and the pvarticulars of alleged crimes
contained in this charge are as follows:

On the 22nd September 1938, the accused,with the assistance of
others, kidnappcd a man working with the Czechoslovak police,
transported him from Czechoslovakia over the frontier to Germany
and delivered him there to the Gestapo,

The accused, up to the incorporation of the so-called "Sudeten-
gebiet", held a high position in the Henlein Party and in 1940
became a member of the S5S. Since 1933 he worked as an agent of
the German Intelligence Service (Gestapo) in theborder regions
of Dohemia,

Armand Goldreich fled from Germany tn Czechoslovakia where he
found asylum as a political rcfugec, He assisted thc Czecho-
slovak pclice especially in unmasking persons posing as refugees
who, however, werc actually sent by the Nazis to Czechoslovakia
ffor spying purposcs,

On Scptember 22nd, 1938, ncar the border of Bohcmia, the accused
arranged, by orderof the Gestapo, an attack on armand Gddreich
and, with the assistance of somc othcr unknown perpetrators,
kidnapped and transported him across the Czechoslovak border to

Germeny, where he delivercd him to the Gestapu,

At that tire, just a week before Munich and during the days of
Czecheslovakials mobilisation, Germany intensified her Var of
Nerves policy by provoeking an inercased number of incidents in
the border regions of Bohemia in order to maintain a permanent
statc of unrevst and to ercate pretexts f'or the intended invasion,
Moreover, the crime under considcration aimed at lowering the
prestige of thu Czechoslovak authorities as well as at terrorising
Cerman refugees,

As cvidence the ruspective file of the sinistry of Interior in Prague
ferred to,

In ite mecting held on 7th March 1946, Comittee I deceided to refer
¢ to Conmittee III for examination as to whether this particular
should be considercd as a crimc against humanity and for what reason,

-y f




1II/31,
20th March, 19L6,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE ITT,

Supplement to the Survey of European

_Armistice Conventions and Surrender

Documents., (Doc, IT1/22)

Provisions Concerning War Criminals,

NOTE: Document III/22 contains a survey of the provisions
of the European Armistice Conventions and Surrender
Documents dealing with war criminals,

In addition to the documents mentioned there, it
should be noted that the Control Council Law No,1l0
(circulated as Research Document No,15(bis)), is
relevant to the question,

Only now the text of the Control Council Proclama-
tion No,2, dated 20th September 1945, has become
aveilsble to this Commission, This ﬁroclamation
containg "certain additional requirements imposed
on Germany", Its preamble and the text of its
Section X is reproduced below,

PROCLAMATION No,2,

Certain Additional Requirements Imposed on Germany,

To the people of Germany:

We, the Allied Representatives, Commanders-in-Chief of the forces of
occupation of the United Kingdom, the United States of America, the Union
of Soviet Socialist Republics and the French Republic, pursuant to the
Declaration regarding the defeat of Germany, signed at Berlin on the 5th
June, 1945, hereby announce certain additional requirements arising from
the complete defeat and unconditional surrender of Germany with which
Germany must comply (in so far as these have not already been fulfilled),
as follows:-

Section X,

36, The German authorities will furnish any information and documents and
will secure the attendance of any witnesses, required by the Allied
Representatives for the trial of:-

(a) the principal Nazi leaders as specified by the Allied Representa-
tives and all persons from L'—c tc time named or designated by
rank, office or employment by the Allied Representatives as being
suspected of having committed, ordered or abetted war crimes or

_%nalogoua offences;
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(b) any national of any of the United Nations who is alleged to
have committed an offence against his national law and who
may at any time be named or designated by rank, office or
erpluyment by the Allied Representatives; .. = -

and will give all other aid and assistance for these purposes,

37, The German.authorities will corply with any directions given by the
Allied Representatives in regard to the property of any person referred
to in sub-paragraphs 36(a) and (b) above, such as its seizure, custody
or surrender, : ’ ‘
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" BERGONZI, ZICCAVO and FABRONI of the Difesa Territoniale at Videm
(Udine) were especially responsible for introducing, during 1941-42, the
same drastic measures against the Yugoslav population of Venetia Giulia as
thos in force against the inhabitants of Yugoslavia proper, They ordered
the shooting of hostages and of members of the Yugoslav Army “of Liberation
the burning down of villages and mass deportations, Units under their
command committed the following crimes:-

" In July 1942, Hermen FURLAN of Gozza near VIPAVA (Vipaco) & soldier of
the Yugoslav Army, was captured and shot, -

On the 21st July 1942, seven Yugoslav soldiers werc captured during
the mopping up operations inthe sector Vipava-Nanos and shot on the spot,
Their houses were burnt down on the same day, e :

On the 24th August 1942, the so-called Partisan SASA, a Yugoslav
soldier, was captured and shot,

Between the 10th and 15th- September 1942, the squadristi burnt down:
several houses in the village GRAHOVO near GORIZIA in ruvenge because

seven young Slovenes had joined the Partisans in the woods,

On the 28th and 29th Septerber, 67 relatives in all of those who had .
Joined the Yugoslav Army were arrested and sent to concentration camps, O

On the 1st October 1942 a number of families, whose members were with
the Yugoslav Army, werc deported from the runicipelity of TRNOVO (Montespino).
17 famildes were also deported from the municipality of Bt,PETER near
Gorizia (Gorica), 2 ;

On the 7th November 1942, Franc MASLO and Hedvik MASLO, Yugoslav
soldiers, of Monforte del Timavo, and a woman Partisan werc captured and shot.

On the 26th November 1942, about 50 rclatives of Partisans were -
arrested and deported from PODBRDO ncar Gorizia,

In Decerber 1942 a number of punitive expeditions, so-called
"rastrellamenti" were carried out against villages in the area of GORIZIA,
TOLMIN and IDRIA. Houses were burnt down and a number of persons were
shot or deported, . T '

On the 5th December 1942, 16 more relatives of Partisans were arrcsted
end deported from the "rastrellamento" areas, - v '

5) Arrangements have been made for the Minutes No,54 of the meeting of
Conmittee I, held on 14th March 1946, to be sent to members of Committee
IIT for information, as soon as they are available,

ot
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22nd March,

UNITED NATIONS WAR CRDES COMMISSION.

COMMITTEE III,

Material for the preparation of a definition

"orimes apainst humanity,"

Cempiled by Egon Schwelb, Legal Officer,

' I. Preliminary,

Cormittee III, to whom the case of Christoph Manner (MNo.2553) who is
charged with a “crlrx against humanity" had been referred by Committee I,
degided in its meeting held on 12th Narch 1946, to attempt a definition ﬁf
"oerimes against humanity", and charged this writer with the collection of
the material and the preparation of a paper on the subject,

The o resent report oontains:

A survey of the use of the term' orlm- against humanity" and similar
expressions prier to the 1939-1945 Var,

The preparatory discussions during the 1939-1945 . ar,

An analysis of the basic doewnents of the present post-war pericd.
Tllustrations to be derived frem the MNurerbery proceedings at present
still in progress.

An attempt at & definition,

II, The Development prior to the 1939-1945 ar,

1) The Fourth Hague Convention of 1907 recalls that the Contracting
:rties have been aninmated by the desire to serve, even in the case of war,
"the interests of numanity and the ever-progressive needs of civilization"
(Preerble, paragraph e In the -mch guoted eighth paragraph of the

Sreanble the Contracting Parties declored, inter alia,” that "the inhabitants
ard. belligerents remain under the UF(J‘Ptlﬂn and governance of the law of
nations,dcrived fron the usages established among civilized pconlus, frﬁh

the laws of huranity, and frem the dictates of the public conscience" s

The term "humanity® here appears in a document vhich deals, as it
were, per definitionem, with war crimes in the narrovest and technical
sense, namely with violation of the laws and customs of war which are laid
dovm in the document itself.

2) The Pcace Truft} of Versailles provided in‘Art,227 that the Allied and

socicted Powers "publiely arreign Wilhelm II of Hohenzollern, formerly
Lh-u Cerman B ,gj{'.-r"r, for a suprere offence against international morality an
the sanctity of treatics,” In its decision the special tribunal sitting
Sver Wilhelm II was to-be guided “"by the highest motives of internctional
policy with a view tc vindicating the solemn bligations of international
undertakings and the validity of international morality"

Thise arraigrment of the Kaiser did not take effect on a charge of
violatinn of existing lasy b i cx-Kaiser was charged according 1o what
the authors considered to be the then state of international lew, with
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citizens in all walks of life and of (11 political and rcligious pursuasions
have expresscd our feeling of repulsion &nd our anger, It is o matter with
respeet to which therc is and can be no division of opinion amongst us, "

" ovessTo the Hitlerites, their subordinates and functionaries and
satellites, to the German people and to all other pcoples under the Nazi
yoke, we have made clear our determination to punish all participants in
these acts of savagery,: In the namc of huaanity we have called upon them
to spare the lives of these innucent pesplc, "

The then United States Under-Scerctary of State, Mr. Grow, said on
lst February 1945 that the State Departrent plan calls “for the punishment
eeeeefor the wholec bread criminal enterprise, including offences wherever
cermitted against ,.,..ninority elements, Jewish, and other groups and
4individuals", _ e s s '

4) In the House of Commons on 4th October 1944, in ‘reply to a question
asking that the nomes of those responsible for crires apainst Germon
democrats and anti-Nazis, such as the rurder of 7,000 internces in :
Buchcnwald concentration camp, should be added to the 1list of war crininals,
Mr, Eden said:

" Crimes cormittcd by Germans crainst German, however reprehensible,
are in a diffcrent catepory frum woar crirmes and cannot be dealt with under
the same procedure, His Majesty's Government have this matter under
donsideration, but I am nut in & positicn to make any further statement
at present, "

In reply tora further: question as to whether the murder of anti-Nazi
Germans in Germany was fnot just o5 criminal as the murder of other anti-
Nazis elsewheére, lr, Eden said: .o : '

" T'wes not trying to measure the depree of the reprehensible indny of
these deeds; .oll I was saying was that it was not o war crime in the
gense ~f other erimes that are being cormitted,’ and other means would have
to be found for dealing with it, " '

Finally, in reply to & question by Mr. Silverman as to whether the
tewrs of rcference of the Wer Crimes Cormission should be widened so that
all these matters could be dealt with by exactly the same procedure, lir,
Eden said:

" No, Sir. We really have given some thought to this, I cannot
agree with my Hon,Fricld about widening the werk of the War Crimes
Commission; they have a very definite and circumsceribed task, I agree,
however, about the offensiveness of these crimes; all I say is, that
they must be handled in some other way, "

In thc House of Cormens on 31st Januory 1945, the then ilinister of
Stute, Mr., Richard Low stated, in reply to a question:

" Crimes ‘committed by Gormans against Germens are in a different
catepory from wer crimes and eannct be deelt with under the samé procedure,
But in spite of thig, I can assurc ny hon, Friend that His Mojesty's
Goverhment will do their utmost to cnsure that these.crimes do nct g
unpunished, It is thc desire of Hie Mcjesty's Governiment that the
authorities in post-war Germany shall mete ocut to the perpetrators of
these erimes the punishments which they deserve,

" The authoritics to whiech I refer nre the authorities who will be
in control in CGermany when the wsx comes to an end, I think I can
lecave it to my hon. and learned Friend to imagdine who those authorities

will be, "
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'5)  In view of the ‘quotations frem Commission documents, rccommendations

from semi-official bodics like the' London International Asserbly and from
the quoted officinl statcients of spokésmen of the Pritish and .rerican
Governments, it is not difficult to concludec that Art, 6(c) of the Charter
of the International Military Tribunal and its corollarics, particularly
Law, No,10, are thc outcome' of thc dcliberations of this Commission, and
similar discussions in other quarters,

IV, Crimes opai-nstt ‘Huminity in rceent basic dodmnentg_%

The following docwrents contain provisions regarding crimes apainst
hunanity; : . ;

1) the Charter of the (Buropcan) International Military Tribunal,

2) Contrel Council Law No,10,

3) the Charter of the Intormntional Military Tribunal for the Far East.

* ‘Tt may be noted, in this conncction that the Lustrian "Constitutional
Aet concerning War Crimcs ond other Notional Socialist Misdeceds", which
was cnacted on 26th June, 1945, i,e, before the conclusion of the Four-
Power Lpreement dated 8th .ugust 1945, contains, in section 1 (2) a penal

‘sanction for "acts rcpugnant to the natural principles of humanity against

other persons " (i.e. othcr than enery conbatonts and civiliam populations
of oecupied territories,) )

1) The Definition of Crircs cpainst humanity in the Charter of the

(kurecpean) International ‘4ilitary Tribunal,

(A) art.6, of the Charter annexcd to thc Four-Power lgreement of 8th
sugust 1945 provides that the Internctional Military Tribunal shall have
the pewer to try and punish persons who, acting in the interests of the
Eurcpean /fxis countries, whother es individuals or as members of
orpanigsations, cormitted any of the following crimes:

(a) crimes arainst peace .....
(b) war crimcs ,....

(¢) erimes against humanity, nanely, rurder, extcrmination,
enslavenent, depertation and-other inhumane acts.committed
agalnst ony civilion populetion, before or during the war;
or persecutions on pcliticsl, racial or rcligious grounds
in execution of eor in connection with any crime within the

* Jurisdiction of the Tribunal, whether or not in vielation
cf the domcstic law of the country where perpetrated,

(B) From the text the following can be gathered:
(a) in order to £all under .irt,.6 (e) n crime must have been
comittcd by persons ncting in the interests of the European
Axis countries;
(b) it is irrclevant whether the crime wms cormitted by an
individual as such cr by o verson as r nember ofi an
orpenisation; :

therc arc two types of crimes against hunanitye

erines of the "rurder-type", nwwly, surder; cxtedmination,
enslavement, deportation and other inhumane acts, and -




ARy

ey

[t |

Al ek b e et 3 R

in the case of the flormer, i b iorc serious type, tho
Charter provides thet thoy must hive been cummitted against
any oivilinn vopulation, Thisz means thot (1) crimes
cormiitted apninst nilitary forcus sre outvside the scope of
the provisicn; (2) sinrle and iselnted rets cormdtted
apeinst individuals arce ~lso : the scope,  The
wording "eivilian pupulation" elearly indicates that o
larger body of victims.is visunlised, (3) The nationality
oft the eivilian population affgeted is irrelevant, (arg,
"any" eivilinn nopulation). *he tcrn, therefore, includes
crircs beth nsainst allicd 2nd acainet eneny nationnls,
far as allicd eivilion ponulations are the vietins, the
falls both under «rt.6 (b) and :rt.6 (c).
¢r o crime of the "rurder type" has
or during the war,

'perscoutions", the Charter provides that,
r to fall under the »rovision, two conditions rust
be cormplicd with: (1) the persccution rust have been
corsiitted on politiccl, racial or reliprious grounds, and
(2) in cxeeutionof, or in connection with sny crire within
the jurisdiction of the tribunal.

The word "persceutions" covers activities which ar¢e less
crave thon rurder, cxtorination, enslavercnt, deportation
and oth.er inhumene acts, Persccutions are distinpuished
from these more serious types of erimes ageinst humanity
in that they fall under the provision only if' they were
cornitted on certain grounds (political, racial or
rcligious) and in exccution of or in conncetion with
e¢ither a erime against pence, or a war crime in the narrover
A erime against of the raurcder type.
sraph of srt.6, provides that leaders,
ingtigateors and accomplices participating in
1wtion or emecution »of & comon plan or conspiracy
»f the fere aing erimes (which ineludc
huranity",) are responsible for 11 acts
rersnns in execution of such plan,
stipulating the viearicus liability of
te,, it oen be cathered that the
nre responsible for acts performed
i i mt the responsibi-

ion whether
it is irrel
violntion of
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is no defence to a charpe for o erime against humanity, It
is submittcd that this is only one application of the gencral
rulc permcating the modern law of war crimes that superior
order is no dofence, if the order is illegal, Art.6 (c) of
the Charter provides in effect that superior order is no
defence cven in cases where the illegal order or, for that
matter, the illegal permission is given in the form of a
runicipal enactment, Here the Charter cxpressly lays down
the supremacy ol Intcrnational law over municipal law,

2)  The definition of Crimes apeinst Humanity in the Control Council
Law No,10,, . ' :

The assurption made above (1(h)) about the criminal liability not only
of the planners and instigators, but also of the actual pervetraters, is
borne out by ..rt,II(1)(c) of the Control Council Law No,10. ~
-

In Law No,10, the definition of crimes apgainst humanity which is,
Toughly, taken from the Charter of the International Military Tribunal, is
preeeded by the words "atrocitics and offences ineluding but not limited
to ..." Herg cxpressly, the perpetration of the individual atrocitics
and offences is declared a punishable offence, The actual text is as
follows: ' '

" Each of the following acts i recognised as a erime:

(a) S5 s cse

L]

(B) e

(¢) Crimes against Humanity., atrocitics and offences, including but
not limited to smrder, cxtermination, cnslavement, deportation,
imprisomment, torturc, rapc or othér inhumane acts committed
against any civilian population, or persccutions on pelitical,
racial or relipgious pgrounds whether or not in violation of the
dongstic laws of the country wherc perpetrated, "

It will be noted that as for as "persecutions" are coneeérned, the
second of thc twe conditions contained in the Charter (supra l(f)s is’
dropped for the province of the loeal law* as intended for the territory
of Germany,  This mcans thet to be a erime against humanity, within the
neaning Law No,10, it is not necessory that the persccution was cormitted
in execution of or in conncction with a crime against pcace, a war erime
or a crime against humanity of the murder type,

The ebove quoted prevision to the effect that domestic law ie
irrelevent for the question whether or not a crime against humnity has
been committed applics also under Law Yo,10,

i) Crimes agoinst humanity according to the Charter of the
International Militsry Tribunal for the Far East,

Art.?. of the Chartur of the International Military Tribunal for the

Fer East \established by Special "roclemntion of Ceneral MacArthur, Supreme
Cormander for the .1licd Powers - sec Doc,C,182) is froamed onthe pattern of
srt,6, of the Choarter of the (Buropeon) International ¥ilitery Tribunal,
The diff'erences arc as followe: The vrovision that the accused person must
have becn "octing in the intcreats of the European lixis Countries", does,
of coursc, not appear in the Far Eastern Charter, The latter speaks of
"Far Eastern war criminals", 3
















i

which were both deccnt ond courageous were annihilated, Those vhich were
dceent and weak were intimidnted,", - Mr.Justice Jockson went on stating
that the Nazis not only asilenced discordant voices, they ereated positive
controls as effective ns their negetive ones, Propaganda on o scele
never before known stimulated the party and party formations with
rermonent enthusiasn, 8

Mr,Justice Jackson nlso said: "The fourth count of the indictment is
based on erimes ag-inst humunity, Chicf amony these arc mass killings of
countless human beings in cold blood, Does it take these men by surprise
thot murder is treated cs a orime?..,."

VI, Sumaary,

The law as 1laid down in the basic documents and as explained in he
course of the Nuremberg procecdings, which is at present in progress, is
copeble of being summorized by the fullowing propositions:

1) "Crimes againet humanity" are effences conmitted apainst civilian
populations, ’

2) Crimes cormitted ageinst corbrtants are outside the scope of the
notion,

3) Crimes a weinst humanity may consist in violations

either of the laws and customs of war,

or of positive municipal provisions of criminal law,

or of the general principles of criminnl law as derived
from the ariminal law of nll civilised nations,

Isolated offences do not fall within thc notion, 4 greater nmumber'
of victims or a preater nunber of acts of the same pattern is
necessary to constitute a crime apgainst humanity which thereby
beormes a concern of foreign States and, consequently, of
Internatirnal low,

There are two different types of crimes apninst humanity:

(a) crimes of the murder type, (rurder, extermination, enslavement
deportotion and other inhumnne Acts), The words "other
inhumane ncts" cover only scrious crimes of o character
siiiler to rurder, cxtcrmination, enslavement and deportn-
tion - eiwden gencris rulc of interpretadion;

(v) persccutions, (on political and racicl, in Eurcpe also
religious, grounds,

Crinmcs of the murder type arc erimes apeinst hwannity, if commdtted
by persons acting in the intercst of the European .xis countries or
by "Far Enstern wor criminals",

This condition docs not apoely in the loeal law of Gurmnn‘r as laid
dowm by Law No,10 for criminnls other thon rojer wor coriminals,

"Perasccutions" constitute crimes apainst humnity only if perpet-
rated on political amd rocinl (in Surope zlso religious) pgrownds,
In the case of the major wor criminals it is o further conditfon
that "persecutions" be in cxecution of or in eonncetion with .2ny
erime within the jJuriediction of ~n International Militery
Tribunsl, (i.e. erimes agninst pence, violations of the laws and
customs of wnr, crimes ngninst peace of the nurder type, )
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The notionclity of the victins is irrelevant,

It is irrelovant whether o erine of the murder type has been
committed beforc or during the war,

Though this is not cxpressly stated ns to "persceutions” it is
submitted that it is also irrelevant whether pérsccutions have been
comitted before or during the war, :

Not only the riﬁgleadcrs, but -alse the perpetrators of crimes against
humanity are eriminally rcsponsible,

It is irrclevant whether or mot a crime against humanity has been
comuitted in violation of the lex loeci,

« erime agninst hunanity can be cémmitted by cenacting lepislation
which orders or pernits crirmes apainst hunanity, e,pq, unjustified
killing, deportations, racinl discrimination, suppression of civil
liberties, etey

g
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29th March, 1946,

UNITED NATIONS WAR CRIMES COMMISSION.

COMMITTEE III,

General Propositions defining the term

"erimes against humanity."

(Revised text of the summary of Doe,III/33 embodying
the results of the discussion in the Committee III
meeting of 26th March, 1946.,)

By Egon Schwelb, Legal Officer,

1) Under the basic documents (Charter of the International Military
Tibunal annexed to the Four-Power Agreement of 8th August 1945; the Control
Council Law No,10; the Charter of the International Military Tribunal for
the Far East) there are two different types of crimes against humanity:

(a) crimes of the rurder type, (murder, extermination, enslavement
deportation and other inhumane acts). ' The words "other
inhumane acts" cover only serious crimes of a character :
sinmilar to rurder, extermination, enslavement and deportation -
eiusdem generis rule of interpretation; ;

(b) persecutions (on political and racial, in aurope also
religious, grounds,)

2) According to the text of the basic documents crinea a.gamst hunanity
may consist in the violition

either of the laws and customs of war, :

or of positive municipal provisions of orimlnal law,

or of the general nrinoiples of criminal law as
derived from the criminal law of all civilized
nations,

In a purely scientific system violations of the laws and
customs of war should not be included in the term "crimes
against humanity", which should be restricted to such
offences as do not fall under the term of violations of
the laws and customs of war,

3) Crimes of the rurder t pe are crimes against humanity, if committed
by persons acting in the interest of the Buropean Axis countries or by
"Far Eastern War Criminals",

This condition does not apply in the local law of Germany as laid
dovm by Law No,10, for criminals other than najor wear criminals,

4) Under the terms of the Charters of ‘the Inuernational Military
Tribunals "erimes against humanity" of the rmrder type are offences
cormitted against civilian populationsa,

Crimes against corbatants are outside the scope of this type of
crime, It is doubtful vhether this restriction also applies to
persecutions,
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Note; Regarding cases falling under the Control Council Law No,10,
it has been argued that this restriction is not applicable,
the enumeration contained there being not exhaustive, but
only exerplary, On the other hand, it could bc said also
for Law No.10, that the words "including but not limited te"

refer only to the enumeration of types of atrooities and
offences all of which rust be cormitted "against any
civilian population", '

5) "Persecutions" constitute crirmes against humanity only if perpetrated
on political and racial (in Europe also religious) grounds, In the case
of the major war criminels it is a further condition that "persecutions"
be in execution uf or in connection with any crime within the jurisdiction
of an International Military Tribunal.(i,e., crimes against peace,
violations of the laws and'customs of war, crimes ageinst humanity of the
rurder type,)

6) 1Isolated offences do notfll within the notion, Only crimes which
by either their magnitude and savagery, or by their great nunber, or by
the fact that a similar pattern is applied at different times and places
endanger the international community or shock the conscience of mankind
warrant the intervention of states other than that on whose territory the
cerime has been cormitted. Only crires on such a scale are a concern of
International law,

7) The procedurc in cases of crimes against humanity committed on
allied territory and/or against allied citizens must necessarily be dif-
ferent from cases of crimes against hunanity cormitted on enemy territory
against non-allied sub jecte.

8) It is irrelevant whether a crire of the murder type has been
cormitted before or during the wer,

Though this is not expressly stated as to "persecutions" it is .
submitted that it is also irrelevant whether persecutions have been
cormitted before or during the war,

9) The nationality of the victims is irrelevant,

Note: See note to propoait:[‘on 2,

10) Not only the ringleaders, but also the perpetrators of crimes against
humanity are eriminally responsible,

11) It is irrelevant whether or not a crime against huranity has been
comridtted in violation of the lex loci.

12) A orime against humanity can be coimitted by enacting legislation
which orders or permits crires against humanity, e,g, unjustified
killing, deportations, racial discrimination, suppression of civil
liberties, ctc,
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UNITED NATIONS VAR CRIMES COMHISSION

Comaittee III.

_The Czechoslovak Case No. 2677

(Bressler and others)

Ie On Moreh 19th, 1946, the Czechoslovek National Office subnmitted to
the United Naticns Wer Crimes Cormission a charge against Houptmenn Bressler,

Dr. Wohlmann, F. dayer and Rudolf Brum alleging terrorism and plunder of

gr?.‘va:: property, comitted in Septenber, 1939, 2nd later, in London and in
ohenia, :

I1. The "Particulars of Alleged Crime" are as follows:

"The Czeshoslovak citizen, Bedfich Tanzer ovmed the tannery "Hynka
Tanzera Syn" at Zlonice in Bohemia and in Progue, He emigrated to this
country fron Czechoslovakiza on 14th karch 1939 and also tried to get his
anily from Czechoslovakia to this country.

"He got in touch with F, Mayer, Holsterhauserstrasse 62, Essen,
Ruhr, or Berlin, Steglitz, Pesckestrasse 17. Mayer was at that time in
London 2s & German agent and had his office with tha Commission Lgency,
Edge & Co., Ltd., Henover Square, W.l. Iiayer invited ir. Tnzer to a
meeting in the hotel liount Royal in London in Septenber 1939, there ioyer
introduced to Mr. Tanzer the following persons:

]

Houptron Bressler, = German officer who pretended to
be o representative of the Reich Protector von
Neurath and & good friend of Stroicher;

Dr. Wohlman, lawyer in Dresden, and
Rudolf Brurm, o tanner {rom GOrrinye.

"A11 the aecused rade proposals to lir. Tnzer for transferring all
his property in Czochoslovakie to Brurm tnd threatened reprisals ageinst the
members of his family and agninst his general manager and his family in
Czechoslovakia if he would not agree,

"Hauptman Bressler behaved tiost cggressively during the negotiations.

"i11 the sccused stressed they were stern Nazi supporters and that
they played on important part in the Nozi Partye

"Finally, the cccused enforced on lir. Tanzor the signing of an
agreement draft 2bout teansferring all his property %o Brum, in which oase
the members of his family would be enabled to enigrate from Czechoslovakia
with certain belongings. The accuscd added that the Germin authorities in
Gzechoslovakia had to approve the draft and then the negotiations had to be
finalised. :

"Due to the outbreak of war the.negotiations were not concluded.
They wera, at 4 later date, renewcd in Prague in the obsence of Mr. TAnzer.
Great pressure vas put on the nenbers of the fanily of Mr. Tnzor in Czeeho-
dovalkda and finally the whole property vas taken over by Rudolf Brunm and
a partner of his, n Sudsten Germin by name of Honige

"Brurm 21legedly committed suicide in 1943, but this report does
not appear to be conf'irmed.”
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III, In its meeting held on larch 28th, 1946, Committee I adjourned the
case, '

4is for as the alleged offences zoimitted after the outbreak of
war in Czechoslovakia are concerncd, the case was adjourned for furthor
information to be furnished by the National Offica.

A8 far as the proceedings in London in September, 1939, are concerned
the casé vas referrcd to Committee III to advise whether or not the faots
alleged should be considered as crimes against humanity), and for what reasons.
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UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE IIT,

Cage of the Alleged Alsatian Deserters,

Additional Ipformation (2)

The following is an excerpt from a minute received by Sir Robert
Craigie from the Foreign Office in regard to the absence of law for the
formal annexation of Alsace-Lorraine by Germany,

" It may be taken as certain that there is no Reich law incorporating
Alsace and Lorraine in the German Reich, There is no trace of such a
law in the standard collections, It is stated in the 1942 and 1943
editions of the Jahrbuch der Weltpolitik, IButsches Auslandswissentschaft-
liches Institut, Berlin, that "formelle Eingliederung" of the newly
agquimd Western territery would take place after a victorious end of
the war,

: " There is no trace of a general conferment of German nationality on
the inhabitants of Alsace and Lorraine, and, as Dr,Schwelb states, the
question was regulated by the Orders of 20 January, 1942 and 23 August,

1942,

" Dr, Schwelb in his paper of 19 March 1946® (page 4, last sentence
of the first full paragraph) says: "The acquisition of German ratidnality
was to take effect from the day of goinigg the Wehrmacht or Waffen SS or
from the recognition as a reliable German, as the case may be". e
German text of the words underlined is "mit dem Tage des Eintritts in die
Wehrmacht eder Waffen SS"., It may meke some difference in individual
cases whether "Eintritt" is defined as "the date of receiving call-up
papers", or "date of entry into barracks", "

% Special Ad Hoc Committee‘paper (for the consideration of the case
of the alleged Alsatian Deserters, Additional Information,)
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the deliberate rurder of hundreds of thousands of innocent people was
punishable as an international crime, was therefore not taking a revolu-
tionary step because no cne can doubt that these acts were.contrary to
the laws of every civilised nation, An international system which had
no means of preventing such outrages ageinst cormon decency would hardly
be worthy of respect, In cvery federal State the federal government is
given power to intervene in the affairs of the individual Statea when the
local conditions arec.such as to endanger the community as a whole, The
same principle rust be applicable to the international comrmnity if it is
to survive, We rust recognise, however, that in the past this principle
was of doubtful validity in Internationel Law, and that therefore Count
Four is, in a sense, ex post facto in character, But even if this is
granted, this is not a ground on which the count can be criticized,
either from the moral or the juristic standpoint, because the acts
charged in the indictrment are so contrary to all cammon decency that no
possible excuse for their performance could be advanced, The obJection
to ex post facto legislation is based on the ground that the actar might,
at the time when he perfarmed the act, have believed that he was entitled
to perform it, but how could such 2 belief exist in the case of wholosale
murder? To argue thot the verpetrators of sach acts should get off scot-
free because at the time when they were cormitted no adequate legal
provision for dealing with them had been devised, is to turn what is a
reasonable principle of justice in fully developed legal systems into an
inflexible rule which would, in these circunstances, be in direct conflict
with theé verv idea of justice on which it itself is based, No such
inflexible course has ever been followed in English law because it has
been recognised that on occasions ex post facto legislation, although in
principle undesiroble, may nevertheless be necessary, If ever there was
an instance in which such a necessity existed, then it can be found in
the concentration corps of Belsen and Dachau,

" If I have been correct in ry interprotation of the law, then the
result is that the first three counts are in accord not only with the
Charter of the Intornational Military Tribunal but also with the
existing International Law, while the fourth count, although based on 2
novel internatiomal principle, is in accord with the principles found in
every civilized system of law, " ‘

L%




In the course of the discussions conterning Doc.C.17%,
(the first report by Cormittee III on the Alsatian

Deserters' case), the question was raised, inter alia,
whether the doctrine of universality of jurisdiction
over war crimes was restricted to Anglo-Ameriocan -

Jurisprudence, The problem was discussed in paper
msﬂo No.18. :

The following quotatiori may serve as a supplement
thereto, ’

" The fact must also be recognized that kings, and those who possess
rights equal ‘to those kings, have the right of dermanding punishments not
only on account of injuries comitted against themselves or their subjects
but dso on account of injurdes which do not directly affect them but
excessively violate the law of nature or of nations in regard to any
person whatsoever?, ( Grotiua,ﬁ Jure Belli Ac Pacis Libri Tres (1612)
Carnegie Translation 1925, p,504). :




II1/39
1st May, 1946,

UNITED NATIONS WAR CRIMES CQMMISSION,

COMMITTEE ITI,

General Propositions defining the term

"erimes against humanity",

(The text contained in this paper replaces the
revised text of the sumuary of Doc,III/33 embodying
the results of the discussion in the Cormittee ITI
meeting of 26th March, 1946, vhich was contained in
Doc,III/34, The rewdraft appears necessary in view
of the Berlin Protocol of 6th October 1945. (see
Doc, C.193.) )

1) According to the basic dccuments (Charter of the International
Military Tribunal annexed to the Four-Power Agreement of 8th fugust 1945,
as rectified by the Berlin Protocol of 6th Cctober 1945; the Control
Council Law No,10; the Charter of the International Military Tribunal
for the Far East 5 crimes ageinst humanity may consist in the violation

either of the laws and customs of var,
or of positive runicipal provisions of criminal law,
or of the general principles of. criminal law as
derived from the criminal law of all
eivilized nations,

Note: In a purely scientific system violations of the laws and
custdms of war should not be included in the term "crimes
against humanity", which should be restricted to such
of fences as do not fall under the. téerm of violations of
the laws and customs of war,

2) Under the basic documents there are two different types of crimes
against humanity which, with a few exceptions, are subject to the same
provigions, narely: )

(a) crimes of the murder type, (urder, extermination, enslaveuent,
deportation and other inhumanc acts), The words "other
ighumane acts" cover only serious crimes of a character
similar to murder, exterminations, enslavement and deporta-—
tion - eiusdem generis rule of interpretation;

(b) persecutions (on political and racial, in Europe also
religious, grounds, )

3) The crimes described in paragraph 6(0) of the Charter of the European
Military Tribunal and in Article 5(0) of the Charter of the International
Military Tribunal for the Far East, are crimes against humanity, if
comiltted by persons acting in the 1nter-::-st of the European /xis countries
or by "Far Eastern 7ar Criminals" as the case may be,

This condition does not apply in the local law of Germany as laid
dovmn by Law No,10, for criminals other than major war criminals,
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L) Under the terms of the Charters of the International Military
Tribunals, "erimes against humanity" of the rurder type are offences
cormitted against eivilian populations,

Crimes against combatants are outside the scope of this type of crime,
It is doubtful whether this restriction also applies to persecutions,

Note: Regarding cases falling under the Control Council Law No,10, it
has been argued that this restriction is not applicable, the
enuncration contained there being not exhacustive, but only
exemplary,  On the other hand, it could be said also for Law
No,10, that tie words "including but not limited to" refer only
to the enumeration of types of atrocities and offences all of
which rust be coamiitted "against any civilian population",

5) "Persecutions" constitute crimes against humanity only if perpetrated
on politicel and racial (in Burope also religious) grounds, In the case
of the major war criminals it is a further condition that "persecutions"
be in execution of or in connection with any corime within the jurisdiction
of an International Military Tribunal, (i.e, orimes against peace, viola-
tions of the laws and customs of war, crimes against humanity of the
murder type,)

6) Isolated offences do not fall within the notion, Only crimes which
by either their magnitude an@ savagery, or by their great nurber, or by
the fact that a similar'pattern is applied at different times and places
endanger the international comrmnity or shock the conscience of mankind
warrant the intervention of states other than that on whose territory the
crime has been committed, Only crires on such a scale are a concern of
International law,

7y The procedure in cases of crirmes against humanity corrdtted on allied

territory and/or against allied citizens must necessarily be different from
cases of crimes against humanity committed on e¢nemy territory against non-

allied subjects, ;| g

8) It is irrelevant whether a crime of the rurder type has been
committed before or during the war,

Though this is not expressly stated as to "persecutions", it is
subnitted that it is also irrclevant whether persecutions have been
cormitted before or during the war,

'9)  The nationality of the vietims is irrelevant,

Note: See note to proposition 1,

10) Nyt only the ringleaders, but also the p'erpetr'atora of orimes
against humanity are ceriminally responsible,

11) It is irrelevant whether or not a crime against humanity has been
committed in viclation of the lex loci,

12) A crime against humanity can be committed by enacting legislation
which orders or permits crimes against humanity, e.g. unjustified killing,
deportationa, racial discrimination, suppression of civil liberties, étc,




II1/%0,
Lth May, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

—

Paragraphs IV to IX of the Draft Report on the Alsatian Deserters' Case,

Proposals by the Acting Chairman of Committec III.(Dr.Mayr-Harting,)

Note: Below there is reproduced, in Part I, a letter
from Dr, Mayr-Harting to the Secoreteary of
Committee IIT, dated 2nd liay 1946, and, in
Part II, the text of naragraphs IV to IX of
Doc,C.174(C) as it will read when Dx, Mayr-
Harting's proposals are adopted by Committee
IITI and eventually by the special Ad Hoc
Committee and by the Commission,

Letter from Dr, Mayr-Harting to the Secrctary

to Committee III, dated 2nd lay 1946,

"Dear Dr, Schwelb,

" At the meeting of Committee III on the 9th April, 1946, I took it
upon myself to redraft Sections IV to VI of Report C,174 as amended by
Decument C,174(C) (Articles IV to IX,) on the basis of the discussion held
by the Committee, -
) Given below are the proposed alterations which I should be glad if
you would circulate amongst the members of the Committee,

"Article IV,8 1, line 3: substitute the words "French nationals from
Alsace" by the words " inhabitants of Alsace",

“Lines 4 and 5: substitute the words "that inhabitants of Alsace=-Lorraine”
by "those inhabitants of Alsace-Lorraine",

"After Section IV,8 1, insert: "The Commirsion examined, in the first
instance, whether Alsace-Lorraine vams, contrary to International Law,
annuxed by Germany after its cccupation in 1940,

4 As there existed no Reich Low incorporating Alsace-Lorraine in the
Germah Reich and there was no general conferment of German nutionaliFy
on the inhebitants of Alsace-Lorraine, the Commissio'n is of the opinion
that not even frem the German Law eould anything be gathered Justifying
the assumption that Alsace-Lorraine formed purt f the German fedeh,

o The Commission does mot intend to prejudice the International
Military Tribunal at Murerberg which will have to consider this question
(compare Indictment Count I & J) nor any findings of French Courts, It
believes, however, that it is at present possible to avoid going into the
matter if the sentences mentioned in the letter of the French National
Office are to be considercd wer crimes on the part of the judges, even

if Alsace-Lorraine was illegally annexed. that is, wes part of the

German Reich according to German Law, "

"Section IV,B 2, line 1, declete the words: "In this conncction,"
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In considering the action of porsons exercising Jjurisdiction over the
inhcbitonts of an occupied territory, the Cormission considers it to be
deeisive whether the trial of gn accused by a particular court deprived him
of the protection to which he was cntitled under the Law of Nations, i,.e.,

whether a given Jjudieial action flouted the specific
prohibition of a conventional or customary provision of
Intcrnational law, c.g. the Hague Rogulations, or vaos,

in disrcgard of thosec fundamental principles of human
Justice accepted by civilised peoples,

The action of & court which results in the illegal
condemnation, seizurc or destruction of property should
not proteet a judge bocause homage has been paid to
lepal forms,

In all cases the substance of the action taken must be serutinized
to determine its propricty under the Law of Nations, The action of
judicial authoritics in this respcet is on no differcnt plane from that
of military or exccutivé autheritices, :

VI,

If the trials of the alleped deserters of French national ity were
conducted in disrcgard of thosc fundamental principles of human justice
which have been accepted by civilized peoples, if, e.g., the accused were
denied the right to intreduce evidence or to present witnesses or if
principles repugnant to the modern practices of civilized nations were
applicd, outrageous pensltics inflicted and the like, then the criminal
responsibility of the Germon militery judges could not be in doubt,

The Comrdssion is of the opinion that the military judges should not
vscape personal responsibility even in such coses wherc homage has becn
done to legel forms, Even where the trial was conducted properly it must
be extmined whether the judicial action, although formally correct,

vroduced & viclation of some specific rule of Intcrnational «Law,

V1I,

In the present case, positive provisions of the Hague Rogulations
o -—_’,1“

and generally reccognised rul customary law have been violated by the

judiciel action in quustion,

Undcr #rt.23 of the Hague Regulations a belligerent is forbidden to
compcl the subjeets of the hostile party to take part in the operationd
of war directed against their own country, 4Art,52 prohibits the
requisition of services involving the inhabitants in the obligation to
take part in military oncrations ¢ geinst their ewn country,

The alleged deserters, who were tried by the German military
judges, had been enlisted into thoe Gormon camy in flagrant violations of
these provisions, The death scentences passed on these alleged deserters
were substantially nothing but the cnforcement of the continuation of
this flagrantly illegel positicn, They also asounted to causing the
decth of the allegod deserters without justification,

It follows fremwhat hazs been sald that the death sentences, even
if not arrived at in the course of an outrageous procedure, flouted
the quoted provisicns of conventional and customary International Law,

VIII,

The fact thet the 1llegal coll-up f inhabitonts of Alsace-Lorrainc
who werc congidercd ns Freneh citizens even cccording to German Law,
at the time of thoir call-up from Alsace-Lorraine into the German arny
had been ordered Ly the leadsrs of the German Nazi Government doce not
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frce the military judges from responsibility because superior order is
no defence if the order is illegal,

X, .
It will, of course, be a matter for the prosccuting authorities to

decide in cvery individual case whether the circugstances are such that
they are likely to lcad to a verdict of guilty against the Judge and it
will be a matter for the court considering the guilt of cach individual
judge, to have regari, if it thinks fit, in mitigation of punishment, to
the fact that the German judges were acting under superior orders, namely
orders from their Government, There will certainly be cases where the
Juége moy successfully plead that he acted under duress or under a mistake
of fact, but this is for the court to consider and not for the United
Nations War Crimes Commission who is called upon to express its.opinion
whether or not prima facie a war crime has becn committed.

Such. a plea will hardly be open to the judges in cases where, instead
of considering the fact that the alleged descrtors became Cerman soldiers
against their will as an extenuating circumstance, they judged the cases
with particular severity,




IIT/4,
10th siay, 1946,

UNITED N.TIONS WAR CRIMES —COMMISSION,

Sccond Report by Committee III

on_the question of the crimimlity of German Officers

who_sentenced French Nationals from .lsace-Lorraine

to death as alleged deserters,

In its peeting held on 7th May 1946, Ccrm:l.ttee III
unanimously adopted the following rc-dra.f‘t of its
report C,174,

In a letter from the Director of thl., French Eneny VWar Crimes Research
Office to the French representative on the United Nations ""ar Crimes
Conmissxon, the wish has been expressed that the matter dealt with in
that letter should be cxamined by the United Nations War Crimes Commission
and a statement of principle sought, The letter is concerned with war
crimes committed in Czechoslovakia, The opinion has been expressed by
a French authority that the Czechoslovak Government is competent to deal

with the case, In the letter from the Director of the Enemy War
Crimes Research Office, this view is dissented from and it is stated that
the French Office is competent, the victims being French mtmnals from
Alsace-Lorraine,

o The problem of substantive law involved is that of French citizens
from islsace-Lorraine cnlisted in the German irmy by foree who then
deserted, were sentenced as deserters and shot under a sentence, It is
stated in the letter that the responsibility for thc enlisting into the
German Army in disregard of International Law of French nationals from
Alsace-Lorraine belongs to the lcaders of the ex-Reich, to the merbers
of the General Staff and to the Gauleiter of ..lsace-Lorraine Wagner,
The question is put to what extent thc menbers of the Gcrmen Military
Courts are responsible who acted as regular judges and awarded sentences
as provided by the German Military Code in cases of a soldier deserting
from thc German frmy, even if the deserter were an Alsatian,

The French document further states that, in judging the responsibi-
lity of the officers and men.of whom these courts were composed, the
fact must be borne in mind that they could not be ignorant of the
Alsatian origin of the accused. The enlistment of these men in
disregard. of Intérnatn.onal Law, a fact which must certainly have been
pointed out by the d(.fence, should have secured to the accused a high
measure of extemuating ciroumstances. It seems, however, that the
German military courts Jjudged the casecs of -ulaatian degerters with
particular severity,










IX,

The fact that the illegal call-up of Frenoh nmationsls from Alsace=

+ Lorraine into the German army had been ordered by the lecaders of the German
Mezi Government does not free the military Judges from responsibility
because superior order is no defence if the order is illegal,

It will, of .course, be a matter for thé prosecuting authorities to
decide in every individual case whether the circumstances arc such that
they are likely to lead to a verdict of guilty against the judge and it
will be a matter for the court considering the guilt of each individual
Jjudge to have regard, if it thinks fit, in mitigation of punishment s to
the fact that the German judges were acting under suppror orders, namely
orders from their Government, There will certainly be cases where the
Judge may successfully plead that he acted under duress or under a mis-
take of fact, but this is for the court to consider and not for the
United Nations War Crimes Commission who is called upon to express its
opinion whether or not, prima facie, a war crime has been committed,

Such a plea will hardly be open to the judges in cases where,
instead of considering the fact that the alleged deserters became German
soldiers against their will as an extenuating cirocumstance, they Judged
the cases with particular severity, :
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SECF 2T, II1/42, |
17th May, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

General Propositions defining the term "Crimes against Humanity"

under the Charters of the International Military Tribunals and

the Control Council Law No, 10,

held on lith May 1946, (Minutes No.10/4

Re-drafted according to the decision of the meeting gf Committee III

Note: The following text, excepting para%rapha 3 and 6,
as been agreed upon by Committee 1II, With
regard to paragraphs 3 and 6, the Secretary to
Committee IIT hae been charged with re-drafting
them, having regard to the discussion in Committee,

The following texts of paragraphs 3 and 6 are,
therefore, only tentative,

According to the basic documents(Charter of the International
Military Tribunal annexed to the Four-Power Agreement of 8th August 1945
as rectified by the Berlin Protocol of 6th October 1945; the Control
Council Law No,10; the Charter of the International Military Tribunal
for the Far_East,S crimes against humanity may consist in the violation

either of the laws and customs of war,(')

ur of positive municipal provisions of criminal law,

or of the general principles of criminal law as :
derived from the criminal law of all civilized
nations,

Under the basic documents there are two different types of crimes
against humanity which, with a few exceptions, are subject to the same
provisions, namely:

(a) erimes of the murder type, (murder, extermination, enslavement,
deportation and other inhumane acts)., The words "other
inhumane acts" may be held to cover only serious crimes of a
character similar to murder, extermination, enslavement and
depnrtation - eiusdem generis rule of interpretation;

(b) persecutions (on pulitical and racial, under the Charter of
8th August 1945, also religious, grounds,)

(%) It might be argued that in a purely scientific system violations
of the laws and customs of war should not be included in the
term "crimes against humanity", which should be restricted to such
offences as do not fall under the term of violations of the laws
and customs of war,
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The Charter of the Furopean International Military Tribunal (Art.6.)
and the Charter of the International 4ilitary Tribunal for thc Far Hast
(Art,5,) start from the basic assumption that the major war criminals
committed crimes against humanity acting in the interest of the Eurcpean
Axis Countries, or in the interest of the Japanese war effort ("Far
Eastern War Criminals"), as the case may be,

. This, acsumption is not expressed in the local lﬁw of Germany, as lald
down by thé Control Council Law No,10 for criminals other than major war
criminals, _ : 8o

The formulation of this paragraph:as adjourned. For the previous
text, see Doc,III/39, \

"Perscoutions" constitute crimes against humanity only if perpetrated
on political and racial (under the European Charter also religious)
grounds, In the case of the major war criminals it is a further condition
that "persecutions" be in exccution of or in connection with any crime
within the jurisdiction of an International Military Tribunal, (i,e., crimes “w
against peace, violations of the laws and customs of war, crimes against
humanity of the murder tvpe,) - :

Isolated offences do not fall within the notion, B a rule systematic
mass action, particularly if it can be shown' tv be authoritative, will be
recessary to transform a common crime, punishable merely under municipal
law, into a urime against humanity becoming also the concern of international
law, Only crimes which either by their magnitude and savagery or by their
great number or by the fact that a similar pattern is applied ut dfferent
times and places, endanger the international community or shuek the
conscience of mankind, warrant intervention of states other than that on
whose territory the crime has been committed, or whose subjects have
become their victims,

It is irrelevant whether a crime against l'mman:l.t;'yi has been committed

before or during the war,
The nationality of the victims is irrelevant, . . [ ";—'

Not onljr the ringle‘adera, but also the actual perpetrators of crimes
against humanity are criminally responsible,

It is irrelevant whether or not a crime against humanity hes been
cemmitted in violation of the lex loci,

A crime against humanity can be committed by enacting legislation
which orders or permits crimes against humanity, e.g., unjustified killioeg,
deportations, raciel discrimination) suppression of civil liberties, eto,




IIT/43,

26th June, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,
COMMITTEE III,

_;nf‘ozmtion on the Trial Reports which

will be available for inclusion in the
first volume of the annotated awnmrieg_,.

By the Secretary to Cormittee III,

The following is a list of surmaries of trials which either are
ready now or will be ready soon, From this list, the reports to be
inserted inte first volume will have to be chosen, In case the
-summardes of the trials mentioned below should exceed the space
available in the first volume, (120-140 pages), some will have to be
left over for the second volume, This will probably apply to the
Hadamar trial (below, No,4,) the full transcript of which has not
yet been received by the Commission,

It is submitted that owing to their length, the summaries of the
big concentration camp trials, among the first particularly Belsen
and Dachau, will have to be published in the second or third volume,

1. The "Peleus" trial, (Doc.C,199).

2, The American trial .against Ceneral Dostler, (See Trial and
Law Reports Serics No,14,) The final text will contain a
more elaborate description of the facts and of the course
of the proceedings,

The "Almelo Case", (Trial and Law Reports Scries No,18,)
Trial for the killing of one British Pilot Officer and one
Dutch civilian.by a British Military Court containing a
Dutch and a Canadian officer as members,

The "Hadamar" trial, (Trial and Law Reports Series Nos, 8
and 17.,) In this case the Secretariat of the Commission
has not yet received the full transcript, The Trial amd
Law Reports Series Nos., 8 and 17 are based on information
made available by the United States Commissioner,

Trial against Lt., Gerhart Grumpelt by a British Militaxy
Court for the scuttling of two German submarines after

surrender. (See Doc,C,204, II, 10), (In preparation,)

The American trial against Rear Admiral Nisuke Masuda and
4 others., (See Doc.C.204, IV, No.,27-J, at page 20,)
(In preparation,)

Trial against Karl Amberger by a British Military Court,
(Trial and Law Reports Series No.19.) (Killing of a
Brisoner of ¥War when allegedly attempting to escape.)

Trial against Erich Heyer and 6 others for the lynching of
British prisoncrs of war at Essen,(Trial and Law Reports

Series No,12,)

Trial against Bruno Tesch and 2 others by a British Military
Court for the ply of poison gas for the 8,8, (See Doc,
C,204, II, No,34). (In preparation,)
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26th June, 1946,

UNITED NATIONS WAR CRIMES OOMMISSION,

COMMITTEE IIT,

H.M, Stationery Office,
Conditions of Publication on Agency 'I‘erms,

(1) The oost of production of Agency publications will be recovered by
the Stationery Office from the originating departments on the basis of
the cost to the Stationery Office plus the usual allowance for
Stationery Office departmental expenses. (1247),

(2) The price and number of copics to be printed will be approved by
the originating department, and any final decision as to format will
rest with that department,

(3) Credit will be given anmually to the originating department for
copies sold, and for issues for official purposes (other than those
under (4) below) at face value less an allowance of 33-1/3% for
discounts and publishing expenses,

(4) Credit will not be given for copics:=

(1) supplied in bulk to the order of the originating
department at the time of printing,

(ii) aistributed to the British Muscum and other Libraries
under the Copyright Act 1911,

(11i) distributed for International Exchange at the request
of the originating department or under the general
arrangements for the International Exchange of Official
publications,

(iv) aistributed for publicity and review purposes,

(v) supplied to Members of Parliament with the agreement
of the originating Department,

i5) Copies required by the originating department from time to time
other than copies taken in bulk on publication) will be cbtained on
demand from the Sale Office, Cornwall House, S.,E,l1. These will be
invoiced at face value less 25% and credited in bulk in The Agenoy
Account (in common with other issues) at face value less 33-1/3%,

(6) The transfer to the originating department of sums due under

agency arrangements will be effected annually and will be accompanied
by a statement showing the financial position of each publication and
the transactions affecting that publication during the calendar year

involved,

(7) The Stationery Office will as soon as possible after the 3lst
December of the second complete calondar year following publication
submit to the originating department proposals for (a) the purchase
by the Stationery Office if nccessary of the whole or part of the
remaining stocks at a price to be agrecd, and (b) the wasting of any
copies which arc regarded as obsclcte the final stocks remaining to
be retained as Stationery Office property in respect of which no
further financial statements will be rendered,




III/45
1st July, 1946.

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE III

The Yugoslav case No, 3296 referred
to Coomittee IIIL

I On 19th June, 1946, the Yugoslav State Commission
submitted to the Commission a charge against Prince
Valeri® BORGHESE and three others for orimes committed

between 1943 and 1946 in the Julian March,
The accused are charged with:-

"T, Murder and Massacres, Systematic Terrorism
III, Torture of civilians,

XIII. Pillage
XXIX, Ill-treatment of wounded and Prisoners of War.

Violations of Articles 4, 21, 23(b) and (o),
46 and 47 of the Hague Regulations, 1907, and Article
13 of the Yugoslav Military Courts Act, 194k."

The short statement of facts is as
follows:-

"From 1943-45, units of the X ("diecima") Flottie
glia MASS, under the command of Prince BORGHESE,
which collaborated with the Cermans after the
Ttalian Capitulation, committed numerous crimes

in the JULIAN MARCH against the Slovene population.™

The particulars of the alleged crimes are
given as follows:-

"After the Italian capitulation in 1943, the X
Flottiglia MAS, under the command of Prince Valerio
BORGHESE, was the first Italian unit %o join the
Germans and collaborate with them, With HQ at
CONEGLIANO (Treviso), the X Flottiglia MAS recruited
volunteers and formed different land forces of
battalion strength; they were stationed in the JULIAN
MARCH and terrorised the civilian population,

The following crimes were committed against
the 8lovene people hecsnse of their race and the

to Page 2
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fact that they werc not fascist:-

1, In Decenber, 1944, the Military Chaplain
AGAZZI, who was a fanatical fascist, denounced
Franc HOCEVAR, a Slovene schoolmaster and a
gifted author and intcllectual, AGAZZI was well
aware that the Italianisation of the JULIAN MARCH
was impossible so long as Slovenc intelligenzia
existed, On AGAZZI's denunciation, HOCEVAR was
arrested at GORICA on December 21, 1944, on the
orders of Prince BORCHESE and the following day
he was sentcnced to death, Sentence of death
was not carried out at GORICA because of different
interventions on HOCEVAR's behalf, He was taken
to the HQ of the X MASS at CONEGLIANO where Prince
BORGHESE had him shot on January 3, 1945.

2, On Decenber 28, 1944, on Prince BORGHESE's
orders, troops of the X MASS, in a terror raid,
pillaged the proporty of three people in the
village of SREDNJI LOKOVEC,

LEs On Decermber 29, 1944, a unit of the X MASS
beat and tortured a man at KANAL, threatened him
with death, and looted his belongings.

k. On January 16, 1945, a unit of the X MAS
from St PETER, undcr the command of Umberto
BERTOSI, arrested Marjan MAVRIC and deported him
to a Congentration Camp in Germany,.

On January 24, 1945, they killed Kamilo
STEPANCIC while on his way home.

e In January, 1945, a unit of the X MAS at
OSLAVJE lootcd the property of four men taking
away their bicycles, pigs, cows, etc.

[ In February, 1945, X MAS soldiers pillaged
the property of a man at ROCINJE,

Te On March 3, 1945, X MAS troops from GORICA
looted the Slovene Catholic vicarage at MEDANA,

8. On January 2, 1945, soldiers of the "X MAS"
at FULMINE, arrcsted near SOLKAN, a commander

of the Partisan brigade and took him to the

house of Countess NORDIS where he was tied to

the stoircase for two days, beaten and tortured.
On the orders of Captain FELICIANO he was taken
out at 5 p.m. to the River SCCA (Isonzo) and shot
without trial."

It is added that the above particulars were
given to th. fugoslav bin% Conmission by reliable
witnessoe

Yo Page 3.




ITI. The casc was considered by Committee I
on 27th June, 1946 (Minutes No,64),  The decision
of Committec I was recorded as follows:=-

"As this case alleges crimes against humanity
(the crimes were committed by Italians against
Italians of Yugoslav origin in Italy), it was
decided to refer the case to Committee III
for its opinion as to whether or not the
alleged crimes should be considered as crimes
against humanity and for what reasons,"




TI1/46,
4th July,1946,
UNITED MNATIONS VAR CRTMES COMMISSTON

COMMITTEE ILI

DRAPT LAW REPORTS TO BE DISCUSSED IN

(Cases 1 to 8 )

The Secretary to Committee III
suggests that the papers dealt with
below should now be examined by the
Committee as a further stage in the
preparation of Volume 1 of the English
edition of the proposéd publication of
Law Reports (in the discussicmsof the
Commission hitherto known as "annotated
surmaries"., )

The attention of the Committee is
dravn to the fact that most of the
papers were prépared primarily for in-
ternal purposes of the Commission, at
a time when the shape of the Commission's
publications had not beon established
and before the sample report (Peleus,
C,199) had been discussed. The eventual
publication would be considerably delayed,
if all the papers dealt with below and
in Doo, III/43 would now have to be re-
typed and duplicated and after discusse
ion by the Committee to be again re=-
typed and duplicated.

The alterations, proposed in the
individual papers are therefore broadly
outlined, and it is proposed that a
final draft will be circulated when the

papers will have been generally dise
cussed by the Committee.

CASE NO, 1.
THE "PELEUS" TRIAL.

An amended text of this report will be circulated as
goon as this is technically possible, The Secretary to Committee
IIX proposgs that the consideration of the Peleus Case be post-

poned until thene

CASE NO, 2.

THE DOSTLER CASE.
(Trial & law Reports Series No,s 1h).

The following modifications of Trial and Law Reports
Sories No., 14 will be proposed,




In Porb &i

1) Generally, the faots and the course of the proceedings will
be desoribed more elaborately,

2) Inpara, I (2) the referonce to Misc, No. 16 will be deleted
and replaced by either a short reproduction of the the relevant
provisions or by a reference to a "glossary" or ‘general intro-
duction"into the law governing Jmerican Military Commissions in
the Mediterranean Theatre of operations,

3) In para, IV (a) the main provisions of the Fihrerbefehl will
be sumarized; part C. of the paper will be omitted.

In Part B;

1) Paragraph I on page 3 will be preceded either by a general
outline of the United States Law as to Military Commissionsaor by
a reference to the proposed "glossary",

2) Paragraph (2) on page 6 will be re-worded to amit the ex=
pression of subjective opinions and relegating the quotation
from LauterpachtSand article to a foot-note.

3) Paregreph (3) on pp. 6=7 will bae shortened by a reference
to the discussion of the same problem in thp Pelong report.

Part C, of the paper
will be omitted.

CASE NO, 3.

THE AIMELO C
(Trial & Law Reports Egrigsea No. 18).

In Paxt B, (p,7)

1) 1 8 of Jurisdiction and

suggest
Reference will be made to the/"glossary" and all
general statements will be omitted.

2) Paregraph II (Jurisdiction of the Court in Intermational
Lew). The Seoretariat will ask the Committee for guidance as
to whethor these problems shall be dealt with in the report.

3) 4bid. p.8., References to C,199 will be replaced by ref-
exrences to "Case 1" and to the glossary,

CASE NO, L,

(Trial & Inw-ﬁ'epo%sg hSeries 0817 and 8)

1) As has been stated in Doc, III/L43 the Commission has not
reoceived a full transcript of the proceedings.

A decision will therefore be sought on the question whether
a report on the lines of Trial and Law Reports Serios No, 17
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(incorporating the basic facts contained in No. 8) should be
inserted in the first Volume.

2)  In case this question should be answered in the
affirmative part 11, of the paper (p.5) will be preceded y
a reference to the proposed glossary.

3)  Guidance will be sought on the question whether consider-
ations concerning the jurisdiotion in International Law should
remain in the report (paras 2 on page 6).

C NOe5e

THE SCUTTLED U mgs CASE

The consideration of this case must be postponed
until the draft is availables

CASE NO, 6.
nabudt"..o

Will be oirculated shortlye.
C }D- L

THE CASE OF KARL AMBERGER
(Irial & Law Reports Series No.19)

1)  The question whether every report should be preceded
by a list of contents will have to be decided uniformly for
the whole publication.

2) On pages 5 and 7 respectively the order of notes on
substantive law and on adjeotive law vill have to be either
reversed or there will have to be uniformly, throughout the
publication, a re-arrangement to the effcot that questions
of substantive law should be dealt with before questions of
procedures

3)  Guidance will be sought on the question whether it is
necessary to deal with the question of individual
responsibility for violations of Internmational Conventions

(ppe5/6)e

'4) A re-wording of the paragraph beginning with "A
deolaration of this nature could only be reoconciled sees"

will be proposed. :

5) Most of paragraph 2 (Questions of Procedure) (ppe 7 = 10)
will be transferred to the proposed "glossary"., Paragraphs

(o) on page 9 and (c¢) on page 10 should however be retained
for the greater part, as they apply to the particular
circumstances of the cases

CASE NO«8s

THE HEYER CASE; LYNCHING OF BRITISH AIRMEN IN ESSEN
ig‘__ﬁi and_Law Reports Series Nos12)

1) A re-arrangement of this paper will be proposed in oxder to
bring it outwardly in line with the scheme of Doos Csl199.
(Division into "facts" and "note").

2)  The note to paragraph V11l (ps 3, top) will be re=written
and relegated to a foot-note.
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CASE N0, 2,

Since the oirculation of Deo, IRX/43 documents
oontaining information about 47 trials of war orimminals
conducted by French courts have been received from the
Frenoh National 0ffioce.

It is therefore suggested to postpone the poison
gas orx;;/agninut Bruno Tesch and two others (No, 9 of
Doce %3) and to insert the report of a Frenoch ocase
in the fi volume instead.

The report on the case of Gauleiter Wagner and
others is being prepared by the Seoretariate
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2# focie evidence of the responsibility of each member
of that unit or group for that crime. In any such case
all or any members of any such unit or group may be charged
and tried jointly in respect of any such war orime and no
application by any of them to be tried separately shall be
allowed by the Oourt".

Punjshment of War Orimes,.

o
The punishment of/war orime consists in any one or more
of the followingi=

1, Death, (either by hanging or shooting);

2¢ Imprisonment for life or for any less termj
3¢ Confiscation;

be A finse

The Court may also order the restitution of money or
property taken or destroyed by the accuseds (Regulation 9).

4ppeal ond Confiymations

No right of appeal in the ordinary sense of that word
exists against the deoision of a military courts The
accused may, however, within 48 days give notice of his
intention to submit a petition to the Confirming Officer
against the finding or sentence or bothe The petition
must be submitted within 14 dayses If it is against the
finding it shall be referred by the Confirming Officer to
the Judge Advooate General or to his deputye The finding
and any sentence whioch the Court had jurisdiction to pass,
if confirmed, are valid, notwithstanding any deviation
from the Regulations or the Rules of Procedure or any
defeot or objection, technical or others An exception
exists only in the case where it appears that a substantial
miscarriage of justice has actually ocourred.

The British Courts of Law in relation to Military Courts,

Notwithstanding the absence of a right of appeal
Military tribunaols are in British law to a great extent
subject to the ocontrol and supervision of the Superior
Civil Courtss This supervision of proceedings conducted
by military tribunols cxercised through the ordinary
courts, taokes usually the form of applicationsfor the
so=-called prerogative vrits or orders, (writ of Habeas
Corpus, order of gcertjorari, mandamus, and Prohibitions)

XIT«The Authority of degisions of Military Courtse

The Military Courts are not superior courts and their
decisions are therefore not endowed with that special
binding authority which Anglo-American law attaches to
judicial decisions as precgdentse Their relevance for
the development of International Law may rather be compared
with the relevance of judicial decisions in countries
vhose legal systems are not based on the Anglo-American
dootring of stare dggia%a. Although the findings and
scntences of British Military Courts trying war criminals
do not lay dovm rules of law in an authoritative way, they
are dealatory of the state of the law and illustrative of
actunl state practices
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