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1) r itn ssos t o rove t he :oncr l".l st...tc of th c:u-9 o.t clscri'. 

2) Showil'lC of the filn of ,:hnt ·,w .. s foun r>.t Belson, 

3) Witnc.,::; s t o ")r ove the :_;.:\3 ch.._ .bcrs o t i~usch_,i.t z , 

4)1 Evit oncc r 0bnrdinr, cnch indtviduu.l accused, 

VII, RULES or EVIDENCE. 

In this connecti n it ms 1. entione ~1r .. t 'al thoU[;h this trial rras 
by British Milit "..ry ll" .. .-.- , under the r cr.:ulnti ns there have been certni11 
c.ltcrntions nadc in the lo:,:s of vvidencc for the obvious rouser. thnt 
if thn t ...-,er not so, D ... ".J'\Y people ··oul 1 be bound t o esco.pc justice 
bocc.use of :aove . nts of ~rj_ tnc ss s nncl ther..::for ' affic.nvi t,.. 1. '-Y be _.>ut 
before th court. Therefore the ·Jrosecuti on would coJ.l all th 
wi tncsscs av ilnblc unc1 then put the affid.?.vi ts before th court n.nd 
nsk for tha t evidence to be u~copkc',. (Re ik.tion 8 (I) of the Roynl 
Warr~t A.O.~1/1945 ~.,rovides tiw.t nt c..ny h nri ,.. before a Milit.cr-y Court 
conv ned under the RcQllr\ti ons t he Court 1:ey t~e into c onsiclcro.tion 
r,ny oral stn.tcrncnt or "·W c1ocw:1ont c..p:,o::-rinc on the f o.ce of it to be 
authentic, provided tho s tnt01:1ent or ocw. ·'nt npp ".rs to th Court to 
be of o.ssisto.nce in rovin.:.; or dis_ r ovinc; th chnr e , notrn. thst:u,ding 
thnt such f.\tv.ter.-:ent 0r c1ocur.-iu L ,·,ould not b ... e.c.lnissiblc as videncc in 
proceedings before n Field Gcner e.l Court-hi.-: tial. This r enernl 
pr ovision o.ppenrs to cover ,..ff i ~nvitn thouch fid~vits or not nentioned 
,')I:'I0?1l; the particular instruncnts c.nc doctuncnts cnur.1cr ctec , yfi thout 
~r ejuclic to the [i ncrdi ty of t his ceneroJ. ·)revision , under ( a} to 
(f) ibid.) 

VIII, HE.:'.RSl.Y EV!Dr"'J1-1CE IN THE TRIAL. 

IX. 

I 
0n the second tley, ( 18th Sop t1.;i:1ber), Brit;o.cli r Huo1 Llc 01ellyn Glyn 

Hur,hes i7ns cxenined by the , ro ~cutor and questioned, int r nlia about 
Red Cross parcels sent by J -·;rish soci eties for interned Jev,s . fi-ie 
rn. tness ::; .. ic1 th t he ~10.s mer ely t ol , . o;.r the boxes ha' ot there. · He 
could not ['ive the none of the erson rtho had told him. 

The rosccut r said h hl'.d delibero.toly :~d up t o this p int. Th;i.s 
·;m.3 the fir t occnsi on in this trial · .. '11crc the questi on of the a' :ti.ssion 
of c sc.y evidence a.rose nnd bc fon.. e.skinu the w:i.. tncss to repeat what 
v us tol d to hir.1 , he 1.)r osoeutor ' nc1 <",..,lib ro.tc l y • l'.uscd in or der thnt if 
there ·,as to be rm objection fror.1 the 1cfcnce , it should be . cl0 . The 
next question .-,ot•.ld 1Je , of cour se , "" .h .t ·;: s the Bri;:o .. dier tol ?" The 
Ju 1 c Jid.voco.tc skecl nhcther nnybo' .1:-.s eoine t o object anc:1. this not 
being tho ca. e , 1hu prosecutor ; :.i .. skc<l t o procccc vri th th cxrunino.ti n. 

OBJECTIO 

On 19th Sc 1t emb..,r 1945 , the nfficw.vi t of Colon 1 J hnson ·,ms put 
in y the i rose cutor. On · of c.. 'cfcn · ne officers obj ctct to tu~e 
par" gr c."1hs of the D.f'fidl\vi t on the rounc1 th~t they cont · nod n rely 
cor.iment oh oints ·,lhich i"t ·,'lo c.. court 1 • u ty t decit • Tl 
aifficul ty consi t d in t he f .ct -thl\t the. court r:rust kno7 ·:,hat is in the 
p~r ~,..n,:) t o dec i de ·:,hcthcr hey ·.:ill nc1ni t it or not . The pros~cutor 
-oo ·nte;r~ out t .... t thi s ·.-ms ine i t<bl• so in e. yst n of courts · r tial, 

.it .: ich he court is bot judrc f law and f uct. The c ..,urt 1.rust , in 
ef fect, r cD. h . scl vos , o have ru,. t o tht.;: the pr ao· phs in or r 
t t t h<..y .cy consider tl e h.g· l poi nt, th ·n thL m t o he iJ.ll)O s i ble 
0.11d oay "·,,~ rcfuoc to lo·:, ti l"' to be put cf ore us :md in our cr.pl\Ci t y 

,. 
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of j ud s of f nc t, ·.; ·;.-ill i e nor e ho .1 , ci.l tho r•h i n our cr.p:-.ci ty of 
,jud[~ s .f l<::.- ·:.-o ~1u"' t c onsider t 1 j. f ir t . 11 

On.., of the pt.rl'.~;r n.phs ob jccto t o ·;rc. s 1 ft ot·t on the , dvico of the 
Judr: -•dvoco.tc ~,ho r cr.1n.r ed thc.t th ~ n n s ~·1 v.rin.1: this cl'fidi:wit ·,rc.s 
going r .'..).thc r outside his p r ovince . As t o t e. t·;:o r v1:i...-:ini~ pru-ner c.phs, 
the c ourt decided tru: t the f ollo·.,i.nr, s ntunccn should not be · ut in: 
"In short such orde r s '- d the c o.rryine 0ut of s uch orders .rc.s r.mss murder" 
nnd " ... nd his nccor.'lplicc s in r:lD.ss 1 urder." 

T BELSEN FI 

On 20th cptc.r.1be:.- , he: fili'1 of the ~ccn0s vlhic ·;•or e f ound 0.t Belnen 
•;;as sho ·m t the court. Tcchnii.o".lly t he f il;-1 ·:. s an c 1ibi t t o e n 
cl'fidavi t ( .. 3- 0 y r: enbcr of · the J,rrzy F'il. o.nd ' hot ozr c _ _hi e Unit , ) sta tine 
thE'.t they ph ot o0 r a:?hcd soon •:, " t th c ru ._ , t at th y hc.d seen tho 
ciner,1D.t o a:9hic filr.i fro. the nc::70..ti v s of th photogr aphs taken by them , 
~d thc.t the fil r. nega ti v(., s :ier c op i c s of t he fil r:1 to.ken by ther.1. No 
dif ioul ties f r on he _ !"oecduro.l point of vie·,, m-o c ~ii t · r ceard to 
linkinc up he fil . ns xtuo.lly sh ·m, -.-:i th t e a ffid.'. vi t. 

THE QUESTION OF ' 

lit the be ,inning of th0 intcrroe~tion of one of t he v:i tne sse s f or 
the pro ·ecution , Dr. ;,,a..n Bir.iko , foe ::::ooll h de f uncling ufric ur s id tha t if 
the vii tne ss a ve evide nce i n Ccrr.um , he wo 1lcl ot r eqt•ir it t , be tro.ns­
l ~t ed into ·~olish . 

T Jud. ,c •--0.voc .::.t e f ol t bouncl t o v..dvi c tl c c ourt t h.:-. t · in his vicY1 , 
in thi " p , cr-ticul ·:r kind of court , t he a ccused r.rus t hoo.r the cvi dcnce in 
the 1 ~ ~ 2-ec ;·:hich the, could under ..,tond. C !11s91 Ol:'.nnot possibly kno\7 
ho·.; t o cros - ex...J:1in c xce \hon ' i ns truction -.nd is instructions r,1ust 
nc...c ·s s ·- i ly b ac cor di t o--c:vidcnco . T e Jud , - dvoc t e o.dvised the 
c otu·t .c..t he diil no .ink t,c. t c.nybody s ould ·;nive tho riehts of o. 
ue; r n ·1 o does not undcrsto.nd t· c l a nr,uo.ec ·:-1 n 3criou s uocus"tions of 
f act nrc be in T:1D.dc asd n::;t nn nccv. ud . He 2.dded th~;t the cefending 
of f icers ,1cr no doubt end(,c.vo u:- ~ r -; t o shor ten t 1c proo eecli ni;s but he 
t houe t i t ··:ould b e ·:1r n/)' in l "·: . 

nd deci de< t 1, :t the evidenc e r.ust be trnns l a t ed 
into T)olish s o t 1[~t th ~ lish ,.ccu secl ·,ot u.d undcr s t cmd , cxoe ting in nny 
sue' . case ·:,her e o. par iculd ' ·:,i. tncss is coll .Jd to meJ-c: o. sp.Jcific aceuso.­
t icn age.in one or t-.,c of t he G<.: cuscd , ';'Jn8T-., t er e is no que stion 
of th .t witness r cisinc ... ny poi.1t ,,.t ::.11 · ~,..,l'.inst thl- ·-, lish o.ccus d , ut 
i n sen ·. · e r e the 'Poli h "~e " Cd c i . liec.t •cl b, th ·:Ji. tn ss , the n 
the c vic~ nce nu s t be tr .nsl , tcd i to ~ol i h . 

,, 

Th oc cdure in cro '" s ex .tir.i!:g ,;rl t n ::;scs ho.vine b e n J. ch di cusse d , 
t .c follo- ,in · ~ c s o . e ex" .1:1l l, "' of the cros3 cxrn:ri.na tion of · t ho p r os ecution 
·;Ji. t nc s 3 , Dr . B:i.r.11<0 : 

IELD : Do you rnoc.n t o s•;1c 1ha t durine t e fif' t ·e n months y ou -------'---------.;;....;--·u sch,7:i. t · npo.rt f r o1 he s i cs no per on other th n n J ·; Ym.s 

Q. 
to 
bu 

I s 
ho.t ? 

he; 

tre E!. ::; ch~ .ibc:r? 1 . 'le, • 

,. ,c t ·o 
A. 

ru 1 

ou ·hct th.:. t untrue . fu n_ do OU soy 
t h I sh~ll sey n thi 
r onch d n w t o b • ~ i nr; . 11 
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b) 11'q, 7ill •ou ans r the next q_uest i n uith r ·.7ith "y s" or 11 110 11 • Is 
it trui:: thc.t it ·:lf\s nlnost e. o.ctl ·.:hen Dr. lQoi took over r. s erbr 
doctor thc.t tho Dedicnl stores ·w r e: discover ed one t'lc"lde o.v".il b le? 
ll. I co.nnot .'.lns ·:er this quo· tion -:ti th "yes" or 11 no" bcca~sc you ,:rus t 

/ understand the conditi ns and the r eusons .. ihy the stores wore op rod 
~.nd J:1D.dc ~vnilable , particul:E-.rl y t t h..--.t tine, C'.s they ·;mr c . 

Q. Will you sto.tc v.·hcthcr or n: t it ·;,"1.s l'.t tho.t tirn t !1t>.t the stores 
were made o.v;::.ilabl c? A. I nus t r peat once oore thnt I con;.1ot nnsrror 
this question ·,:rith "y s" or "na1' b ee use n ,y ocl,y in Dr.Klein's pla.cc 
·:rould ho.vc r:1.1dc the. stores o.vail.:-.ble: bccausc.. thu British troops rrorc 
just a rrivi •-: , end the ·,hole Horld should knor, that at thAt tine these 
\7erc t he r easons Yihy th stores · :ere r.iadc a.vo.d.ln k. Th· t i s the 
reason why I cannot nns'iler this qu stion ,nth only "yea" or " 10 11 • 

Q. I huvc not asked under •;1ru: t circunstanccs they wer e r.1ndc nv"'.ile.ble . · 
1 I have a.skcd is rc~urdin: the ran. ttcr of time • fill you so.y ·,hcther 

or not it rins o.bout that tine thct tho stor es ~ur n.o.de nv~il·bl ? 
:... . I understood tho ouestion a t t h. v c.. r 1 fir3t r.101:-ic.:nt , but I cannot 0 
nriswor t his question othe rr.ri.sc thM I do n . • 

'f.HE R::SID:JJl'.T : I think i. t is cl1.,;nr t o the court tho.t ,mat you ore · · · 
nskin ., the ·;,i tness is: "' . it . . out t he tir.10 th"'t Dr .Klein t ok over 
t h t the stores :,er e issued r not? - nnd th~t the ·::i tness is apparently 
not ·tlillinJJ t answer th t qucst i.on and is 1oi off into questions as 
to the r eason \7hy t he stores V-".?ra issued o.nd tlw.t s ort of thinF,. I 
thi nk, c..s far as I on conc1.,;r ncd - o.ncl I e.n sure t h r st o f the court -
it is perfectly cleQr the point y ou arc nekinr, . 

THE JUDGE JJ)VOC.'.TE: As c. r.i.."\ttcr of fuct, sh1.,; h s o.nsvered tho question: 
"Three or four days b(;f re the British cnme t·.'/0 nor c rooms were opened 
a nd stores of :.iedic i.nc D.tlc instrun:mts TTer e produ ed i n such quanti tics 
as we did not sec or even t1ink of . " She ut th£>.t .::. t ~bout thr c or 
four do.ys before tho British cOMc . • I think- thd is r.rh .. t you wnnt. 

CAPTAIN BROWN: Yes , ( To the ·litnc ss) To ye,u.r ' no·;1lecl£se Hor e any Rod 
Cross parcels dis ributcd to the int0rnecs ? , • Yes , On the dcy 
bef or th~ Briti sh troops enter ·d the; ccnp tho stores ,,-,er opened and 
hundreds nnd hundreds of nod Cross parce l s ·;,ere found , havi co . e from 
Geneva. 

Q. Wi ll you ans1cr r.zy- question. I sec.s to be n p rfcctly easy 
question t o :m wcr •:,i th "yes II or "no '. Is it within your knowl ~dge 
that Rod Cross pnrccls ·:rcrc di::; tributcd t o the i nt rne s? J. . It is 
c. _ crfectly sinplc ucst:Lon ·r or the dcfonding counsel to answ r •;: i th 
"yes" or "no" but no t for 1. u , b cc11use the Red ~ oss po.reels vi"er c in the 
comp for o. l onr· p eriod, but only a f 1.,;·:r hours , or l e t us say ho.lf n day 
bef or e the Bri ti.sh troops arriv • v re thuy in f e.ct distributed • . 

Q. I p ut it o you th,.t your sto.t t.r.cnt Y'-- t rcl!\y rc' ,c.rcling Kromer 
kickil1f. f our Rus i an. , or rour stnt ..:mnt t oclcy r eg dine KrM1cr kicking 
and hi tti sever[ 1 int"' rnucs i s o. cor. l et fo.bricntion , •• I ·;;ould 
lik to poini; out th1:~t it ·w.c . ~ ·. h ·;1c. pr..: s ·nt and not the f ending 
counse l duri.ne those incid nt I d scri ed yc:J t or nnd to1ay. " 

I • 

One of tho d f "'ndine of f i c; ·r o j ct d t o the <JU s tion ut by th 
pr osecutor t o th ·;r.i. tn ss, or Szufr · , ·:1hy she ·;;o. . nrrcstc by the 
~rr.u:..nn . In c de;f <., in,'?· of icor I r.ds .i.on , i t '1&8 irrel0vant ·,hy 

.. 
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tho Yti t nossos Y/Qrc v.rre "'tcd . It cloc s not f on .: !)nrt of pithe r chnrge 
, 1cinst the ,.ccuscd .,.nc, · t i .£\ r t \.. nd t o pr e;juaicc t he ncouscd. 

Tho Judge .dvocl'-¼; s .... i d thnt tho Court . .zy ht..: o.r evidence t h.-. t 
s onc of those inte rn cs ,;,er e crinin 1 DJ1 th c ourt should kno,· if it 

e.s t ) t ost th c r vdi bili ty or- a sses th v,c.i ht t o b a ttnchcd to o. 
·:Ii tn ss ' s cvi c1 ncv , l c r ll. " n ·:thy sh~ ·ms put int o 0.. conccntrntion 
c .:1p . The Judge 1'<ivoca.t~ , ther ef or e , advi ed the court thl'.t tha t 

u<..stion Yms not introduced f or the purpos of pr ojudicc , but was 
pr oper l y pl[I.C • bcf or l: tho Court in or d r to assist i t ·;h tc.king 
i nto account ··:ht,·, i .ht it .-:-.tt, chcs t o the ·,titn ... ss 1 s t c stil:iony. The 

r csid nt ruled t 1 .t the )r os ccutor ·::us p rfcctly t-ntit l cq. to put t 'hn. t 
qu st.i on f or th r onson t: c Jtdg • ,1d.voc. t 0 d p int d out. 

(To B0 Continued .) 
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IH/20. 
20th Octob r 1945. 

Q.NITED NLTIONS \., _ 
·- ORI 'tES CO CTSSION. 

CO I'l 1.:EE I I. 

!h Cz chosl ov, lk C- c lo . 26 ( .C.P.P. Dietz) ref r red to Col_!!ld t,!ec III. 

· 1 ·Co, ; d.ttce III h1..:l on 9th Oct bcr 1945. -----.;;;..:;;~==.;;.::;,;;_;:;.,"'--""------'-"'-~-----t~o;.....;;C_o~nT.~.d.;;;;-ttee III. 

I, T,: C.1:'.rtcr of t i1 Int1.-r :-.tion.~.1 .rl.lit~.ry TribWl 1 is not only an 
indict a'.lnt, but n Intcrn;.ti n:il t\_;1.· en nt "constitutif e droit 11 • 

II. .All crircs 111<:.n tione in 1 rticl 6 of . the Charter (including 
paragrnphs (u) und (c) are wnr c r:i.mos int c wider sense. 

III. Cr:i.Jres ::i. ·, :inst hunnnity con ,d.t t .. ins t r.lli a. ru.tionnls or on 
c.lli d t erritory e not e s sc .. tially · f 1."or nt from violr. tions of tho 
1, · s mil <ilUa,toms of , ,,- .r. (Pro!)osi i on by Dr. lieyr-Harting.) 

.£_t1.,rnativc: 

Crimes n n.inst :mr.Lni ty n c no t 
viol.D.tions of t he 1~'".1s o.nd custor. s o 

s scnti".lly diff rent fror,1 
,,,e.r. (Proposition by Dr. Zivkovid) 

IV. , Pcrsons c} "'..r g C::. ·.'ith suc~1 crimes ,"'. r e , t c ruforo, to be listed o.s 
war crir,u.n l s en, t o OG surru d~rcu t o t l c , llied St- tc on the 
te:rritory o Hhich or •1e.inst th ·. - tion".ls o., .i.c they l'i...:tve conr,tl.tted 
t c... ir crirrcs. (Pr0position by Dr . lfic"..yr- i'Ic.rting.) 

!1-t..,~.tiv: (In oa.se Dr. Zivko '6 1 s ro ositi n i s •. doptc.:'.1. ;, 

P-::rsons ch-~r -;· , · t I such crimes a r e , th r f ort. , to bu listed by 
t m' Uni t cd J\'.tions ·i:['.r Crir, n "omrission. It is for Ooord.ttee I to nnke 
.. r or o ls , b ·ch ' ur1,; t o b - p .lied in such oc ses. 

V. All H r cr:i.J~8 i n tl id r sens , c ·!: isi r. •_; a ll three groups 
ll\'.,ntion din ticle 6, (d , (b) r . 1tl (c) oft Clv.: rt r, f c.11 ·rithin 
\,} · t e rms of r e 1.-r .c f t U it 1 1 .tions ~•, . ..r Cri.JnGs Co ~ ssion. 

l t rn ~.ti_vc_:_ 

The Unite i ; .t i n... V!. s i o shoul ' ~. :;k or 
xt ·n i on of t turns of r t-_0:r;<;n<' J t o i cluclt: crim.; s a l_;:t inst hwnonity. 

(Alt rru'. tivv s ,., · tlon b, M. Stc'.'.vro!>vulos.) 

VI. Tho 'cr:im.;s :. ... ".i l nt , ., ;_t y " :. c cov.-::re by ti Cammi i on's 
\/O rk.in" li t o· ;-;~.r Cr ime: D-.>C . C.1. ) 

VII. '.I.' c cxi sti f' c~rrn~<.;nt,nt n of t . c ,.lli 1). ' lit nr y , uthor itics o 
not 9r oviclc 'or t: (.; '· ,<l · £ ovc r of cr i min l s ot . ~r t :" ·1 wr.r criminals. 
Nor v.r e , in oc.s lik..: t li:'. t 0 1" l):C. Dietz , .Jxtr.:.cli t i on trt, ·t tic. 
~ plionbl cv0n · ' co ~io.~ cd , oont i nuin·~ .i.n fore t o ·m s t Control 
Council , bcccw;c th1., ~=-- t r :-.( i t i on trv.tics c,)nclu o by Czccl oslov:\ki ". 
di not provicl~ or ·he .. t · it· on 'Jy t' u contr, ct · ?c).rti s, 01' t .1,,ir 
:,vm c 'ti z..;ns . (Pr po itio b J Dr. 1,i.".yr- 'brt in .) 
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VIII. The crir.1e h .:-.s been coi:u:d t ted by the cccm:ecl in .circUJilBtancos 
corresponcling t o Wl'.X ( . fi 1t be t ,;rcen a-r.1oc f or n2.ti ons of different 
rin.ti ons.) (Pror,.x,it· ' in bJ ~ • clu·<>.1.1- Niclsen.) 

-----------~-------

N_ote by the Secrc t p.17 t o Corni:ttce II.1.•. 

1) The stde . cnt t hat Article 6 of' t l1c Chart r i3 
11 conatitutif de droit" ir. lies t he o.:::;scrtion thr .. t it 
i 2 e. ) iece of r c trosy ctive crir.tlnal l egisl 2.tion. 
It i s subr.litt d th• t it i s contravvrsinl rthcther t hi s 
really i s the co. c . .!r. A. !.l. Wil ine-r\'hite in an 
article "Pv.nis."!i r,g '\V, ;r Crimino.l s: :-,11 .t is the 
Applicalle kw? 11 published in the Lnw J ournal of 13th 
October 1945, coMes t o the concln ·ion thc::.t Article 6 
of the Charter · doc" ot r.lD.ke new l~w. Cf. e.lso the 
discussion .::.round Si:c Arnol d 1t!cNair I s :_)~per c.43 
c oncerning he cr:inc of ggreseiv ·:mr. It c oulc1 b e 
said t hr t t he Agre 1:1cnt of 8th Aug1.\s t is either 
"constitutif de droit" or cleclura tory of existing 
l aw. 

2) C9r.-;:d.ttce III r houlc"l c l so expr c., itn op inion 
regardi ng the 2_:>oint r i scd by Co -:.;qndcr LOU'l'CN , tho.t 
,'.rticle 6 i s only . provision clc·\ling ·.-.ri th the 
jurisdiction of the Intern.:.tional J;d.li t y Tribunal. 

I 
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III/21. 
29th October 19451 

• I ,· 
UN~TEp NATIONS. Xl\R CRD,iES ' 0014NI~SION. 

Draft Report · of · Cor.v:d ttce III on the Czechoslovn.k Chse No126~ 
Conoerni!W o. Cri.r:t! Cor.r.d.tted on Czedloslov.:,.k Territory o.t the 

· · . beginning ot U:ircfi ; 1939. · . • 

By the Secretc.ry to Cor.r.dtteo III, ... 
. .... 

Oor.Dittee I r ef erred to Cocni.ttee III the legal · qudstions ·. wttich had 
_arisen i.n connection Ydth the Czechoolovo.k oho.rge No.26 t13ainst n Gen:ian 
·l)u .ied Sepp Dietz. 

The f acts of the cnse were, roU[;hly, thnt the accused mo.n,(Scpp 
Dietz) ho.d a t the beBinning of Ma.rch, 1939, with o. grou? _of S.S. men, 
invaded Czechoslovak territory, provoked olc.shes Yrith the police run the 
population and c~tted crines~ particulnrly nurc~cr. 

J\t the t:L-ae ·;men the cr:i.Joos wer e ca:ir.dtted by the accused,. r.iost of 
• the :United .Nations v,ere· not y\; t involveq: in the s ccom ·world' ,·a.r. In 

1941 the President of the Czechoslova k Republic r.i.a.dc o. Declr.ration 
.according to which Czechoslovo.kin ool}s idercd her self in a ~t a tc of war 
with Gert1lley fron the n ot10nt Gernaey hnd corr.u.tted acts of violence 
ago.inst the sccuri ty, independence a nd terri toric.l :i.ntegr:l:t.y . .of .'.the -
Republic. This declar'-'-tion hns m t, _so far, been e ndorsed by· all the 
Governnents represented on the Cor:t:'.i.ss i on. 1 

... n. Accordingly i t -;,ould have be en the t as k of C.or.v.1i t tee . III , to \7hich 
the case ho.d been r ef erred t o give its opinion on the following two 
questions: (a) whe t her a t the beginning of March 1939 a sta t e 9f wnr was 
in existence be tween Czechos lovcud.n. .:-.nd Gc:nnruw a nc1 (b) ·;mat the position 
'"ilas if the a ns,rer t o thi s questi on nas in t he nc[!c.tive , ·:1The acting 
Omechoslovak repr esonte.tive decl • .red in t he ncetine of Cor:mttee III held 

. on 9th October 1945 (Minutes No.9/45) tha t Conmittee III should not deal 
'iii th the aspect of the case bo.sed on the c onsideration \1hc thor or not 
Czechoslovrucia wo.s a t ·;1ar a t the bcginnil1£ of March 0 19'".39, but .that 

· Ccm.:dttee III should r estrict itself t o the question me.t her crincs against 
hwna.ni ty cm:cltte~ aeainst o.llied subjectn or on allied t erritor,y should 
be dealt ·."ti.th in the s n.':le WJT s viola t i ons of the l n.r,s or custoas of mir • 

. Corru i ttee III nereed t o t hi s ropos ol .:1.nC:. t he r ef ore confined its 
delibcr ~tions t o the que stion T.1entioned sub (b), it being genero.lly 
under s tood that t his discussion l'.n t ho conclus i on t he Comr.d ttee reached 
on the question ( b ) ,-m.s , ri t hout pr e j udice t o t he o.tti tudo of the r e spe~tive 
gov1.,1"nr.1ents a nd t heir repr esentntives c oncerning t he question ( t>.). 

I II . The ques tion supr 2. (b ) i s : r ir.uril ,· a qucs t fon · of -t he jurisdiction 
of the United Na tions ··;e,.r Cri raes Co1rission. The ·eor.ll".dssi on i:ras 
c onstituted a t t he r.10eting of Allied nnc. D r.tl.nions rcprescntntives held 
in London on . t he 20th October 1943 . ; 1\r.lons t c ryr ir.l.nr.: pur-_:)ose s of the 
Cor.r.dssion t h r e was nention the t l\Sk th t : (l)"It sho_uld investigat e 
D.nf rec or d t he eviden e of ·;m.r crir.1es i dcnt if.~rin ,ll1er e possi bl e t .he 
in ividuala r e spons ible". ( 2) ir r t shoulC .. r e::ior t t o the Governments concerned 
cases in whi ch it a: ·~ears ·th t a.doc ue.t cvidenco :·.rl.[;ht be e.>..;;,ectecl t o be 
f orthcor.tl.ng". 

The sco e of the Cor.v:dssion ' s tcri of ref r e nee ,w .. s eventunlly 
exte nded by vesti in the Connissi on also t he competence of the or iginally 
envisa.[;ed Technic Com.rl. t tee of La·:;yerd , n f act ·:mich is not r e l evant t o 
t he pr0sent qu s tion. 

J 



Xhose tcrr:w ot reference, .a nc~ pc.rticularly the expression "war or:IJ;les" 
usod therein rn.urt1 in tho vieY~ of Camttco III, bo interpreted in tho 
Ught of the ?resgnt s tntc of Intcnmtiorw.1 Lo.·.-,, partioul.or]s as laid 
dorm din the Four ·-,ewer .grccnent d..'\ted 8th -· u_,_r-;ust 1945. 

r,, The United Nntions Wo,r Crl.Lios Cor.r.u.ssion has nl.rendy, in i11s Doo,O,W.., 
expro1SSgd tho view th ::tt the Agreement .md the Charter "are documents vrhioh 
give effect to for.rca.ohing pri-nciples rlh:lch hnvo beon long rux1 fully 
discussed in thQ Cor.r.d.ssion one. have been cnbodied in rccotnendations tlade 
by 1 t or havo obtained tho assent of a nunbor of its r.xlr.iber Govornr.ients." 
The Ca:t:liasion has OT.1!,'>hasized that the Charter ocbodics important 
p rinciples of law, Tho members of Car.i:dttec III do not, therefore, sharo 
the vicvr thc.t the Agreement wns ah inclictI:ient; they arc of tho opin1on 
th .. t the Ch~tor is nn International docur.r,nt declc.rntory of exist:J.ng law 
and/or crew.ting new la.w("com,titutif de droit"). . 

IV. Tho Agre~nt dated 8th ~ust 1945 is cnllod o.n ·1Ae,roeraent for the 
Prosecution and Punishr.xmt of :t~1e Mn.jor "~ Criminals of the European 
Ari•", Under Artlcle 1 of the llgreer.1ent there shall be established en 
Intorne.tionnl Military Tribunal f<Tr the trinl of mu- oici.nnls 1 cto. 

I 

Throughout, (Artiolos 3, 4, 6 and Pr cru:tble) ,..che cloow:icnt &peaks of 
"war critdnnla". The sarno expression, "~ crir.rl.nnls", is used in the 
Clinrtor of tlic Interna.tiornl Militnry Tribunnl (.Article 1, . Artiole 6, 
po.ragra:,h l a.ncl Article 14-). , 

Article 6 of the Che.rtcr, den.line TT ith the jurisdiction ef the 
tribunal, enumerates the c.cts ·,hich arc cri.T.les, co;,ri.ng within tho jurisdic­
tion of the tri'bunal, nnd cJ.istineuishes (a ) crir.10s a r;ninst poo.ce, (b) WQ.r 

orir.lf?s and (c) crimes a.go.inst hUJ'ilD.nity. Fron this it follows that the 
.Agreecent . l'J)d the Charter use the expression 11we.r crime11 in o. narrower Md 
in a vrid.er sense. 

In the Preamble, :l.n· J0'-l"ticlos 3, 4, and 6 of the Agroemmt .1rv:l in 
Articles 1, 6 ( pnragra::,h l) and 14 of the Charter tho expression "vr.u- I 
crime" is used in the wider s cnse nncl cor.r2rises not only violations of the ' 
la\,s or customs of ·,tar, but also "crimes ar,ainst peace" and "crimes against 
h\.UiloEllli ty II • 

In Article 6, parc.-1ra;,h 2, lj t ( c) t he nor d i s used in the n..-u-rower s ens <:: 
and is there confined t o violn.tior,s of t he l nv,s or customs of ·,mr. 

VI. This double mco.nin of t he t erm "wo.r crime " i s not re s tricted t o the 
Four Po .. rcr Agr eement of Dt h 1~u rust, 1945. Article 29 of the"Tcn:is of 
Surrender" l'.cceptecl. by the Italian t ovcrnmcnt speo.ks of Ben.i. to Mussolini; 
his chi ef f ascist nssoci ut es a nc ~il )er sons sus~ccted of having convnitted war 
criloos br o.nalogous offences. 

Article 11 ( a) of the· Dccl~ation rcenrcline the defeat of Germany 
,, t cd 5th June 1945, use s t he expr essi ons "the principal Nn~i leaders and 
nll ~ersons suspected of havin~ colill'iUtted, orclored or abetted vro.r crirncs 
or o.nalogous off onces," 

In the se two documents the tenn 11 Ymr crine 11 is uned in the nnrro ·,er 
s nse, "crimes a.go.ins t peace" are cover ed by t he references to ·usaolini's 
"chief f ascist a.ssocia ted" nn to the II r inci _!?o.l Nnzi lenders", "crir.ic s 
a a inst humani ty" by the ~crm "anal ogous of fe nces" . The Potsdam Decl arati on 
too, ai s tinguishes be t-;reon "m:u· crim s 11 i n t h~ nn.rr owor sense and "a trocities". 

The onnis t ices ·,n. t h R · n ( t.rt .14) Finl..:m (Art .13), Bul garia (Art.6) 
and Hungary. ( Art . 14) on tho oth<.. r hancl , s:,oo.k only of t he c om rehension 

on trinl or' cr sons caused of mu· orin~s . 

..,.. . .. 
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Thero, o'9v:lously, the 1Dnn "wnr crinc " . i s us.;:d in the ·;lid.er s ense , 
conprising nl.so crir.x,s nzD.inst po<'-cc lllld crir.lcs l'_zo.irist hw:io.nity. It 
is not conooivablc· thnt it· -coulcl have been th9 inte nti on· o-r tho .. llicd 

;·1 rs t o l enve· unpunished Rurnnni['.lls , Bul g.'.:'.ri ans ~nd Hungc.rians Ylh o 
• ,1erc e,uilty of crir.les ngninst hur.nnity or of crir.le s ::tsro:nst peace. 

Such nn interpr c.: t D.tfon i mtl c1 be entirely refuted by the nctual policy 
pr ncticed in t he s e countries ru't or t heir conquest. · · .- · :- •. , 

VII. If the United N~tions ·::o.r . Orines · ·c '?u.-d.ss i on ~ d be~ f o~c. _:it a 
tine ,men the s t nt c of Intern.:!.ti .:mc.1 l v.~-, would h a.ve been what it is tocl..,y 
no doubt could ~ossibly hnve n.risc n about th necessity to interpret the 
tenn avmr crirn " in the wider s ense o.s including crinoa against peace 
nnd crinos ne" inst humanity fl.ml tho Conoisoion•s notuol ~ro.otioe ho.a, 
from the beginnine, been bv.sed n t' ·::: a.ssunption thD.t wha.t in the Charter 
is called "crir.¥3s against pel'.ce 11 f : · . Ls within its jurisdiction. The 
Cor.1r.1ission ho.s consistently listed "r.-ia j or ,w.r crir.tl.nnls" on its lists. 

I :1 t h0 :JT ncnt d t u:,ti n , it i :; , in the.: vie·. , f Cor.nittoc III 
e.pproprio.tc for the !Jor.r.d.ssion, not t o c cmstruc its t IT.JS of rcfcronce 
111\ITO rly nnd t o c..ccc:, t t he wi der i ntcrpretc.tion of the ox-_,rossion 1 
11 ,·ro.r crime 11 • -

VIII• Wht-. t h~s been sai d in the preceding pnrr.grn.ph is pc.rticulo.rly true 
of crines anains t hv.rnnnity conr.ti.tted ngo.inst allie d n.:~tional.s or on 
e.llied t erritory. '.lbese n.rc , b oth in subs t nnce nnd in :,roccd.ure, not 
essentic.lly c1iffer ent fror.t violo.t i ons of the l os.-s nnd custor.1S of 'Har. 
No new mac inery or proc clurc is needed in or der t o clcr.l m. th them, if 
they :ire treo.t ed in t he s :-.me nay as v i ol ~tions of the la\7s or custans 
of wax. Neither o. new _r ocedurc of the Comr.tl.ssion ror new arx,-anget1ents 
re r-:-.rdint, currcnc~r r. ' tricl ,-..r e ncccnn:--.ry. ..11 ,;::,: orir.x)O in the 
wider sense are c over ed by t he Cora:-d.s.sion's working list of ,rar crimes. 
(Doc.c.1.) 

IX. As t o cr:iJnes cor.:rnittcd on e~eqy or neutra l t erritory or ago.inst 
e ner.zy- or neutral natioru>.ls - a. roblem v,hich is not involved in the 
pr e sent oose - nddi tinnnl. nrrangenents v1ould a.p:=iec.r to be necessary n.nd 
it rm olvocnted in CO'ilr.littee III t hnt arrru,genents shO\.ud be me.de by 
t he United Nations W2r Crimes Con:1i ssi on t o lis t those cr:ir.d.nnls ago.inst 
humanity which a. r e not cover ed by t ho c ncl us i ons s t.:-.. ted belov,, which 
hnvc been r niscd by the Czcehoslovnk case ~o.26. 

X. If t he rocedur..:: of t he Uni t ee'. Na.t i ons :vr Crimes Conmission rrorc 
not 1:-10.de o.vo.ilo. l e for t he lis ting o~ l)ersons a.ccusc<l of crir.ies ag~inst 
hw:,ru,i ty cor.imitted ag ins t nlliecl nl'..ti onsls or on llicd t erritory, no 
m.'.lchincry for de t a i ning t h m woula. be in existence . The (>.rra n[;cr.1ents 
r:llldo by the allied milito.ry o.uthorities do not pr qvicl.c f op tho h:mding 
over of crim:i.ntls other t hnn wm: crir.li.no.ls. Nor nr c , in roses lilro 
t hnt of Sepp Die tz, extradition tree.tic s r.::,plic"ble even if considered 
ns contirruing in f orce to~ds the C ntrol Council , boc ~use the 
ox t r nd.i tion tre.':'.tie s ooncluC::.c by Czec osl ovo.kil'. die: n~t pr ovide for 
the xtro.diti on by t ho c ntr~cting p cr-ti s , cf t eir otm citizens. 

XI. Commi ttcc III h n.s , thercf or e , mTi vcd r.t t he f ollo·1dng 

CONCllJSI O S : 

1) Crimos o.gnins t penc e ~.nd crimes gninst hurnruii ty a s efinod in 
o.r:igr :,hs ( ) nd ( c) of ·.rti cle 6 of t Q-inrt cr of tho 

Intcr no.tion _l Milit Tribunnl should be c ns i ~rcd o..s u 
crimes i n the: y .... s viol r. t i ons of t he l o. 1s c..nc1 customs 
of, , ns dofincc in p ~h (b ) oft ~t article . 
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' 2) 
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Persons ohnrgecl ;-:ith crimo c.r;ninst hUT.lnnity oor.111:it~od 

. / 

~3ninst nltiod mtion.~ls or )n nllied territory should 
·be U,stgd by the Uni t oe. Nc.ti ons 'tnr Cr:lr.les Oot1nission 
c-.nd SUXTOndoi-ecl to the _ ll~ioc1 Govorment onnocrned • . 

. . 
J) lor:r.d.tteo ·Ill rcoarr,1ends th:--.t Se;>p Dietz be listed ns 

a. m-.r crir.l;i.nnl, ~~rovic1cd the f acts arc c onsidered 
sutfioient t o estnblish a ?rir.l..~ f ncic cnse,\1hich is a 
queat;lon for Ccr.r.1ittoo I t o &c!a~. . . .. . 

. ·.: . 

I 

I 
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III/21 (1) 
9th Novcr.iber 1945, 

UNITED Ni TIONS '?UJi CRllfES C<idMISSION, 

Drnft Report of Cor.ir.dtteo III on tho Czechoslovo.k 
Caoo No.26 conccrninst a. Crir:¥! Cor.nitted on Czecho­
slovak Territory a.t the Beginning of March, 1939. 

Redrafted according t .o ~he decisions of Conrni ttee 
III of· ,30th October and 6th Novcuber 1 1945. 

, Cor.v:d ttcc I" rof rred to Car.r:tlttee III the l cgnl questions which had 
arisen in connection \'dth the Czechoslovak ch~gc t.To.26 ·ag~inst a German 
nar.1cd 3opp Dietz. 

After discussion, Conr:iittee III decided to rccor:u.t0nd that, ~rovided 
Com:ti.tteo I ere satisfied ·as to the fo.ots stated in the charge,epp Dietz 
be listed a s a war crir.drml because he has conr.d.ttod a. crime ainst 
bumarii as defined in /J:"ticl~ ah 2 c tho Charter of the 
, Intc.rnnt onal Mil te.ry Tri .una11 

The follo,ring arc the rca.sons ~or this r ed0f:1:1Cndation by Cor.r.d ttcc I: 

... , -~c fdcts of the case Yrerc , roughly, . th .t tho a.ccuscd r.10.n, (Sopp 
Dietz) had, a t t}:le beginning of Mz.rch 1939, ·;r.i. th a group of S.S. oon 
invadtd Czechoslovak t crri tor , provoked cl~she·s .rl. th the police and the 
popula. tion and c~ttc d crimes, particularly r.rurder. 

. · ):n ·1941 the ·;I:Tcsident of t.hc 9.zeci1oslovnk: R~puolic r.iado n · declaration 
according· to vmich Caochoslovakin, -co,isidercd herself in a sta.te of rrar ·:dth 
Gcrr:iany from th~ .. noncnt Gcrr.iany had con:d tted acts of violence agr.inst the 
security, independence a nd tcrritoria.l integrity of. the Republic. 

Accordingly it nould hnvc been the task of CoT.Y.uttee ·1rr to ,·.-hich the 
cusc had been r f erred to gh e its opinion on the f ollou:i.ng t\70 questions: 
(a) ·,hc ther o.t t he boginning of i:ia roh 1939 a state of ·.w.r ,1as in existence 
between C~echoslovakia and .Ger:nany ~ d ( b) vlho.t the posi tiort ,ms if the 
ans ·,er to this question wl\s in th negutivc . The :1. cting Czechoslovak · 
r epresent.a t:j.ve ·declnr d in the r c c.ting f Cor.11-:d.ttce III held on 9th 
October 1945 ( Minutes No .9/45) .th .t Cor.1mittec III should not dca.l ·;,ith 
the nsucct of th • ease bo.scd on t he c nsiderc.tion whcthe;r or not 
Czccho;lovb.kio ·nas o.t wm- ,.t ·the beginning of i1Inrch 1939, but tha t 
Comi:d. ttec III should r s trict i t solf t o the g_uc stion whether crines 
a.go.i ns t humllni ty comr.1i ttcd e.g. inst ollicd subjects or on o.llied territory 
should be donlt with in the sb.Jx way c. s violations of the laws or customs 
of wo.r . 

Comui ttce III greed t.o t his• proposal nnd ther efore · confined its 
du lib r a tions t o the questi on rxntioned sub (b), it being generally 
understood t hat thi s di scussion nd th c onclusion the Cor.mdtteo roached 
on t c qu stion ( b) ·m c. v:-i thout :->r · judic t o the a tti tudc of the 
r e spective govcrnr.1cnts and their rcpr scnta tiv s concerning the question ( n) 

III . . The qu s tion supr ( b ) i pri uc ily a. quo tion of tho jurisdiction of 
t c United Tt- t i ons ·;; Crin s Co. cission. Th ~ ssion vma cons ti tutod 
a t t r. uting of ~uli d nd Dor.tl.nions repreac nt" tives held in London on 
t 10 20t Oct ober 1943 . i.nong .t u ~r· . ...'Uj' p\.\rposcs of t he Conmiasion 
thcr v s roont ion d th t t..S < tho.t ·: ll ) 1 1rt · sh t l investigate nd r ecord 
the e; vid nee of ·i cril.10s identifying ·:,her e pos ibl the individuals 
r s onsibl ••" ( 2) "It hould r oryort t o the Governments concerne d ens sin 
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doqunte ovid.cncc night bo . expected to be 

Tho seopc; of the· Cornisoion •:a toms of roferonoc, ,·nis evcntutll.ly 
cxtend.cd _by vesting in tho Cor:niaaion· ~1•0 tna competonoo of the 
origin.."\lly envisaged Tochniocl. Ca:nittec of Ln'ilYcrs, n fact Tlhich is not 
rclcvo.nt to tho prosont quostion1 · 

. . 

These tcrt1S of roforonoo, Eµ1d partioul.ar]Jr tho expression 111far 
crimes" used therein shouid, ·1n Uie ·v:i.e,1 of Ca:irnittee III be interpreted 
in tho light of tho proscnt sta.tc of Intcrnational ' Lcm, particularly as 
expounded in the Fo\U' ~owor . .'groonent ·dated 8th ;~t 1945. 

IV. The United· Nations l1o.r Crinos Cor.r.dssion has already, in' its Doc. 
C.144, expressed the view th,_.-.. t the •. grcer:ient and tho Ch~tor "aro 
doc\r.X3nts _which give effect to tar reo.ching principles Vlhich have been 
long and fully discussed in ·tho Cotlr.d.ssion and have been embodied in 

,, 

. . 
rucOCl!ICndations ··r.i.ndc by i~ or have obtained tho a.ssent -of··a number of its 
ror.iber Govcniroonts". Tho Ccnnission hns eophasised that.-·the amrter 
enbodies jr.Jportant principles of la.~ • 

. Tho mcr.lbcrs of Ca:nt ttoe III are therefore of the opinion that the 
Cho.rter is an important docuncnt in the fornwntion of Intornntional 
um, mother dcclara.tory of existing law or crcnting new. law. · 

V. Tho importa.nt intermtional docurxnts agreed upon during and on the 
conclusion of the second ·1orld ne.r, used the; term "wnr critlo" sanetir.ics 
in a narrovrer s 0nse ~·.hioh is roetrictcd to vi:iations of the la,1s or 
oustotlS _of ·,m.r, so1001l::lr.£s in n ~-lid.er sense cor.iprising also "crimes against 
pence" and "orim s agl\inst hur.w.ni ty". The narrower meaning is 
n.ttributed to the ten.1 "war crir.le 11 in Article 29 of the Italian Terns of 
SU?Tender, ·in 1.rticle 11( a.) of the Declnrntion regardj ng the Defeat of 
Gama"'\)' dated 5th June 1945, in the Potsdnm Declaration nnd in Article 6, 
po.ragrnph 2, lit (c) of the Charter of the Intcrnc.tional Military 
Tribunal. In tho "irider sense, comprising cl.so cri.Jooa against peace and 
crir..Js ~dnst hw,anity, the torn is used in the J\I'mistices ,'f,i.th 
Run'\nia (.',rt.14), Finland (.\rt.13), Bulgaria (Art.6) and HW?,gary (lirt.14), 
in tho Preamble and in 1Tticles 3, 4 and 6 of the ~·.greomont for the P:ro­
socution nnd· puni.shment of the Major Yfnr Cril~nals of the European J~is, 
dnted 8th ;~ugust 1945, nnd in ,\rticlcs l, 6 (parn.1) and 14 of the 
Chorter of the Intcrnntionnl. lulitr.u-y Tribunal. 

The actuo.l practice of th · United Na.tions War Cr:i.r.les Com:iission, 
has, from the beginning, boon based on the assumption tha t what in tho 
Charter of the Intcrno.tione.l l.ilit rJ Tribunal is called "criraes against 
peace" falls ·Ii.thin its jurisdiction. The Conmission has consistontzy 
listed 11111lljor war cr:µ:li.nu.l.s" on its lists. 

For the purpose of . listing criminals, it is necessary to understand 
the tcrm"wnr crime" in the vlider s ense indicated by tho foregoing examples. 

VI. The acts of ·;,hich Sepp Dietz is accused, fe.11, in tho opinion of 
Committee III, under "criraes age.inst hur:1o.nity'~ nancly·, murder, 
extcmination, onslo.verncnt, de orta tion and oth r inhur.:iane acts coir.d.tted 
against o.ny civilian population, before or during the \70.I'. . He acted! 
o.ccording to the oho.rge, in the interests of the Europe an Axis countr cs. 
His cri.Joos -rrorc ccr.r.d.tt d on nllied t erritory o.nd oga.in~t allied nationals. 
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VII. \1 ba.t has been &1.id in parngr nph~ IT nnd V. is particularly true of 
crines ogetins t hur.u nity cor:r.rltted,likc t he crinas dealt rtith in tho present 
cnsc , agninst allied nntionoJ.s or on llicd t erritory. These arc , both 
in substD.noe c~ d in procedure , not essentially different fron violC'.tions 
of the l LW/s nnd cus tor.,n of mr. No no.-, n...1.chinery or procedure is needed 
in order to dcnl ·;-i t h t hen, if they arc treated in the s ene ,w3 c.s 
violutions of t he l n,-,s or cus tons of ·:1t1I. i 1vithor n rxr.-, procedure of 
th Cor.,nission nor no~., D.rr nnecncnts r egc.rding surrender nnd tricl. arc 
necess.:-.ry. , '..ll m1r crires in the vtider oensc arc covered by the 
Corr.rl.ssi on' s v,orkine list of ,·mr criracs. (Doc.c.1.) 

VIII . If the proce dure of the Uni t cd Na tions ·.:or Crinc: s Corr.dssion ooro not 
r.ic.de nvailnblc for the listing of persona ~ccused of crimes ngninst 
hw:innity cor.ir.rl. ttcd ngninst DJ.lied nntiono.ls or on allied territory, no 
n.., chincry for deta ining ther.i ,;1ould be in existence . The arrnngcments 
me.de by the .?.llied r.d.litury nuthorities do not provide for the handing 
over of crirainnls othe r thM Y ar crir.tl.tw.ls. Nor arc , in ca ses like th:it 
of Sopp Die tz, extrndition treaties applicable even if considered as 
continuing in force towards the Control Council for Gen:umy, because 
t h extradition tree.tie s concluded, e.g. by CzechJslova.ld.n did not provide 
for the extradition by the c ontrncting partie s, of t heir ovm citizens. 

IX. Cri.rxs ngainst humanity, as defined in paragraph (c) of the 
.rticl 6 of the Charter of the Inter ne.tionru. Military Tribunal, should 

b e consider ed as rmr crines in the s ar.10 way ns viola tions of the lar:s 
nnd cus toms of war, ns defined in paragrD.ph (b) of tha t article . 

Persons charged ·a th crines ngainst humanity conr.d.tted ugainst 
allie d nationo.ls or on a llied t orritory should be listed by the United 
Nntions 'ior Crimes Cow,tl. ssion nnd surrendered to tho Allied Government 
concerned. 
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III/22. 
26th Novet1bor 1945. 

UNITED Nf.TIONS ! ~ CRIMES COMMISSION. 

COMMITTEE ITI. 

Survey of European P.rr.iistice Convontiona and Surrender 
DocUJaents. 

Provisions concerning ·iar •Crininals. 

C01i1piled y the Secretary to Cor.r.u.tteo III. 

1. GER.Mt.NY. 

a) Unconditional Surrender of GerT.Jan and Italian Forces at Caserta,• 
2nd May 1945. Comnuniqu~ of .tUlicd Fore Headquarters, Mediterranean. 

American J ournal of Intcrnntioncl. Law, Vol. 39, Sup~ lemnt pa.ge 168. 

b) Unconditiona l Surrender of Ceman Forces nt Rheins, 8th Mz\y 1945 • 
ibid, page 169. 

c) Unconditiona l Surrender of Gcrr.1£1.n Force at Berlin, 9th May 1945, 
ibid, page 170. 

d ) Declaration regcrding t he defe t of Gcm ~ny a nd the ~ssur.iption of 
supreme authority ~'"Ii.th r e spect t o GeIT.1'.lny. 5th June 1945. 

(G-emany No.l (1945) Ci. d.6648 , (H. :h . Stntioncry Office). 
;_)epartri1ent of Sta te Bulle t in , Vol.XII, No.311. · 

a) 

b) 

Reprinted in Ar.l~rican J ournal of Intcrno.tionul Law, ibid, page rn.. ) 
i\rticlc 11 : 

· ( n ) The Principal Nazi l eader s as Sl)ecified by the 1.J.lied 
Representatives, and nll per sons fron t:ir.ie t o time nruncd or d.esigmted 
by rank, office or e~ l oyment by the Allied Representatives as being 
suspect d of having c or.mtted, or e r ed or ab e tted ·uar crimes or 
analogous offences, ,.1.11 be appr he nded and surrendered to the J.llied 
Repr esentntiv~s . 

(b ) The same vrill apply i n the case of aey national of any of the 
United rations who is alleged t o have cornnitted an off ence against his 
nati onal lan, and wh o. mny a t a ny tir.:e b nancd or d signated by rank, 
of f ice or empl oyment by the Allied R0 pr e~cntatives. 

( c) The German authoritie s and peo l e will comply vri th aey ins truc­
t i ons g iven by the .l licd epr es entativ s for the apprehensio~ and 
surre nder of such p rsons . 

2. I ALY._ 

Condi tions of Arr.tl.sticc oi noa on 3rd Se t ccl>er 1943, 
Crtaly o.l ( 1945) Cbd. 6693, H. M.Sta tioncry Office.) 

~ddi tional Conditions signed on 29th Sept rnber 1943, a t Mal ta. 
Instrument of Surrender or Italy, 
ibi , o. 2 . 
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/.rticlc 29: 

Benito Mussolini, his chief Fascist associates £ind all persons 
suspected of having cor.r:dtted war crimes or a nalogous offences whose 
nruoos app ar on lists -lo be cor.inunico.ted by the United Nations will 
forthr1i th be apprehended and surrendered into the hands of the United 
Nations. ~ey instructions given by the United Nations for this 
purpose will be complied ·iii.th. . . . ... . . 

o) Protocol sigood o.:t Brindisi on 9th Novenber 1943, ru:ionding the 
Ad.ditiono.l Conditions. 

( ibid No.4 •. ) . 
The title of the doounent signed a t Mnl tc. on the 29 tb Sep ter.iber 

1943 ( supra b. ) changed t o "o.ddi tional conditions of i.nn:istioe with 
Itnly." 

Article 29 runcnded t o r e d e.s follov1s: 

· Benito M1:nsolini, his chief Fascist associates, and all persons 
sus-pccted of having eo.,ni tt d war crir.'x!s or ano.logous offences whoso 
names ~ppear on lists t o b e cor.vnunioa ted by the United Netions and 
wh no\"/ or in the fi..:.ture ar on t erritory controlled by the Allied 
Military Gomr.innd or by the Italian Government, ,li.11 forth\7i.th be 
apprehended and surrendered into the hands of the United Nations. 
Any instructions gi v n by the United 1'b.ti ons t o this purpose '7ill 
be complied with. 

3. RCUMANIJ~. 

Conditions of an l.rmistice rli.th Rour.ia.nic., signed at Moscm;c, 
12th September, 1944-. · 

(MiRcella neous No.l. (1945) O:ld.6585. H.M.Stationery Office. 
Dcpartr.le nt of Sta t e .Bulletin, Vol. XI, No.273, (17 September 1944, 
Reprinted in 1 .crica n J ournal of International Lo.w, Vol.39, 
Supplement p.88.) 

'.rticle 14: 

. The Rouma.nian Gove rnme nt and High Co~ nd undertake to 
c ollaborate v,i th the i.J.lied (Soviet) High Com;10.nd in the apprehension 
and trial of persons accused fr, r crines~ 

4. FINUND. 

Conditions of on 1..rnistico ,.-T.i th Finland , signed a t ¥osco'7, 
19th Septe~ber 1944-) . 

(Miscellaneous Nn.2. (1945) Ond.6586. H. M.St ti onory Office. 
Reprinted in ,~rican J m1rnnl, i bid ~ aee 85.) 

I.rticlc 13: 

Finland undertnke s t o collabor nt rli t h the :,lliod Powers in the 
np!Jrchonsi on of per sons accused of •:Jn:r crir.10s and in their trial. 

Conditi o~: of nn :irr;u.stice: vii.th Bul ari a , signed a t }. oscow, 28th 
October 1944. 

(Misc llan ou o.3. (1945) Ond. 6587, H.}l. Stati oncr y Of fice. 

'\ 



• ..,. 

. .. 

\· 

-3-

Department of State Bulletin, Vol.XI. No.279 (29 October 1941+-) 
Reprinted in, . erican J ournal, i bid p .93.) 

Article 6: 

The Goverru;1ent of Bulgaria ,till co-operate in the apprehension and 
tr.ial of persons accused of . .,,ar crirles . 

6. Ifu'NGIIRY. 

Armistice wi th Hungary , s i gned a t l osoo·,-, , 20 January 1945. 
(Department of State Bulletin, Vol.XII, No .291 (21 January 1945) 
p. 8.3 . 

Reprinted in J... . erican J ournal, ibid, p. 97.) 

.Article XIV. 

Hungary '7ill co-oper a te in the apprehension and trial, as vrell 
as the surrender t o the Governuents concerned, of persono accused of war cr:unes • 
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III/23 
6th Deoenber1 194-5 

UNITED, NATIONS WAR CRDiES COAiiO:SSION , 
Re ort on the Czechoslovak Case No. 1962 
Reinhold Boecker referred to Corrroittee III 

BY the Secretary tu Conu:-d. ttec I!I 

I. On November 28th, 1945, the Czechoslovak National Office 

II. 

presented to the Corranissicn a charge against Reinhold Boeukef, 
Captain of the Waffen S.S., c0ncerning crimes corrmitted in 1944 -
1945 in Podbrezova (Slovakia). The accused is charged on three 
counts:-

1. Attempts t" denationalise the inha.bitants of occupied 
t erritory. 

2. Torture cf civilians. 

J. Wanton destruction 0f privat e property. 

The short statement of f acts contained in the charge reads as 
follo\/s: -

"The accused participated in the criminal Nazi system of German­
isntion. He t urtured civilians. He vmntc.,nly burned dovm the 
administrative building of a factory." 

The ;articulars of the alleged crime sta te that:-
"The accused vras appointed by the German Wehrnncht I a Security 

Agent in the Prodbrezova I ron Works, at Prodbrezova (Slovakia). 
He participated in the criminal Na:1:·1• policy of Genmnisa tion, he 
especially forced on the ma.hagen~nt of the Prodbrezova Iron Works 
German employees and workers by systeimtically r eroving employees 
and workers of Slovak or Czech nationality. 

He denounced and handed over to the Gestapo and the S.D. 
(Security, Service) Czechoslovak employees and workers . 

He participated in the investigation o.nd "interrogation" of 
imprisoned members of the Underground Movement and of partisans and 
personally took :-:r rt in the ill-treat ment and torture of the prisoners .. 

In complicity with four G rmans he ~urned dovm the management• s 
adrninistrative building of th Prodbrezova Iron Works, containing 
i mporta.nt documentary mat rial, and caused t.bua a darmge of more than 
two million pre-war crowns tc t he Iron Works." 

In its meetin h ld nn December 6th, 1945, Comm.ittee I decided 
to put the accused Re~,uhold B ccker on Li st A dn the second and third 
counts menticned nbove. 

With r egar d t o the f irst count, Co ·ttoe I djcTrned the case 
and r eferred it tc Comm:i.t t eo III , sking for its opinion, 

a ) whether count 1 cf the c·w.r N , 1962 is c vered l:iy Document 
C • 14b9 ( and 

) whether the f acts und r c u:: t 1 f the ch r ge cons ti tu te a 
war cri100 . 



U../45. 
11th December 1945. 

UNI'l'ED NATIWS WAR CRDiES CQ,iMISSION1 

OCI04IT'l'EE III, 

Notes of. the Meeting of Comnittee llI held -on 11th December 1945" at 

310 p1m. 

There were present: 

Major Dr. Fanderlik, ) 
Dr. Mayr .. Harting, ) 
Dr. Schram-Nielsen, 
Ccmlnander Mouton, 

Czechoslovnkia, 
Demark, 
Nether-lands. 

The Comnittoe having eight members and only three being present, 
it was. decided .to adjourn the meeting till Tues4'Y 18th December 1945 
at J.O p.m. 

The members present at the meting were unnnimous in the view 
that to have a quorum it would be necessary for at least ·a major~ty 
of the members of Camdttee III to be preoent, that is at least tlve 
·eni)ers. The following is a list of the countries o.t present 

~~presented on Camdttee II~: 

China, 
Czechoslovakia, 
Denmark, 
Greece, 
Netherlands, 
No~, 
Poland, 
Yugoslavia. 
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III/24. 
12th December 1945, 

UNITED NATIONS WAR CRDfES COMMISSION. 

COiMITTEE III. 

Bibliography of Legal Literature O~l the Law of War Crimes and 
Belligerent Occupation in the Second World War. 

Compiled by the Secretary to Cor.r.iittee III. 

NOTE: The followins is circulated as a nucleus for the 
· compilation of a bibliography on tho law of War 
Cr":i.1nes nnd Belligerent Occupation, published 
during the second World War and after ~ts 
conclusion. 
This drai't is necessarily incomplete. The 
literature published outside Great Britain and 
the United State" is, v,ith a fcv, exceptiorus, so 
far inacccssiuld ; the same applies to maey 
American legal periodicals. 
It ·would be very much o.pprccia ted if Members am. 
Nationnl Offices would examine this paper and 
point out gaps existinr:;. in the list. 

C.K.A_. (!'r~bably Allen) . 

.American Society of 
Internntiona.l Law. 

Anderson, a.Arnold, 

Barrister-at-Law: 

Bcntwich, Norr..an f . · 

Bentwich, Norman, 

Bentvdch, Noman, 

Betts, E, C. 

Bower, Francis, 

-----oOo----·· 
Nuremberg: · Before and 
/.i'ter • 

Pro~eeding~ o~ the; 

"The Utilit-.t of the 
Proposed Tr i al and 

unishmc:1t of Enecy 
Leaders. " 

The Trial of the Nazis 

·· The Lari of War" in 
"Interru: tional La 1'' . 

Nuremberg Issues. 

The Belsen Trial , 

The Lau of -lili to.ry 
Oocup t ionr 

"Genocide" . 

The Natur,., ~ ... ·.;tr Cri.Jre 
. . )I'isdiction. 

"Truth". 
23rd Nov. 1945. 

1943. 

American Pol.Sci. 
Rev. Vol.37(1943) 
pp .1081, 1098-9. 

Fortnightly Review, 
1945. 

Royal Institute of 
InternD.tiona.l 
Affairs.(Pamph1et} 
1945. 

The Spectator, 
16th Nover.11::Jer 1945, 

The Law Journal, 
Vol.XCV,24.11.45. 

Washington, 194l, 

The Nineteenth 
Century,1945.p.235. 

2 The Norseman,No.3. 
May-June,1944 • 

L 



Cecil, Viscount. 

Chorley, R.S.T.(novr 
. Lord) 

Cohn~ E. 

Cowles, ~'iillard B. 

Cowles, Hillard B. 

Creel George, 

Dickinson, E.D. 

E. 

Eagletqn Clyde. 

E~er, B. 

Feilchenfeld, E. 

FincJ1, Georg~ . 

:i<r aenkel, Ernst, 

Friedmann, ·; . 

Glueck, Sheldon 

G~ueck, Sheldon, 

Glueck, Sheldon, 

Glueck, Shel d.un , 

-2-

The Wm- a.nd .After. 

Milit~ Cccupa tion and the 
Rule of Lo.vr. 

The Problem of War Crir.l3s 
To-day .. 

"l!niversality of Jurisdiction 
over •ar Crin:is". 

Contemporary Revie~. 
Decenber,1942. 

Modern Law Review. 
Vol.8.No.3.(Jul.yl945) 

Transactions of the 
Grot:j.us Society, 
London 1941, p.125. 

California Law 
Review,Vol.33,(1945), 
p.l 77. 

.American Bar Associa-

,. 

Trial of Viar Crir.ti.ne.ls by 
Military Tribunals. . .tion Jqurnal.June ,1944~ 

War Crirninalo and Punishment, 

The ~ritish Court for War 
Cr:iJ:li nals. 

"Punishment of ·:·ar Criminals 
by the United Nations". 

The T..ensons of the Kharkov 
Trials. 

The International Economic 
Lau of Belligerent Occupation. 

"Retribution f or 1.iar Crimes". 

Military Occupation and the 
Rule of In.YI. 

International I;;.~ and the 
Present : o.r. 

By 'lJ-iat Tribunal shall for 
Offenders be Tried? 

tendon, 1945. 

Proo~.Am.Soc.Int.La.w. 
19li-3, p .4,6. 

The !Aw Journal, 
15th Sept., 1945. 

.American Journal of 
International ~w, 
Vul.XXXVII(1943Jp.lt-95. 

London, 19lt-3. 

7ashington, -1942. 

.Al~rican J ournnl of 
International Law, 
Vol.37(1943 )p.81. 

New York, 1944. 

Transactions of the 
Grotius Svciety,194J., 
p. 221. 

(1943)56 Harvard La, 
Review. p. 1059. 

" Var Crir.les, Their Prosecution New York, 1941+-. 
· nd ~ unishnent." 

"Trial of Axi s War Crir,linals" Free World, Vol.IV 
(1942), p.138. 

War Cri mino.ls ! Their prosecu- Lawyers Guild Review, 
tion and Punishme nt. Vol. v.No.l. Jan-Feb, 
The Record of Hi story. 1945. 



Goodhort, A.L. 

Goodhort, A.L. 

Hamr.ier, Ellen and 
Salvin Morim 

-3-

Rules nnd Procedure to Govern 
'rhe Ca.se of Crines .ago.inst 
International ~ublic Order. 

The Ca.nadiun Bnr 
Reviev,, 1942. p.231. 

\°:hnt . lets of ar nre Justifiable. Oxford, 1940. 

The ToJd.ng of Hostaaes in 
Theory and Practice. 

Acortcun Jourmu of 
International Law, 
Vol.38(1944) p.20. 

Hyde, Charles Cheney Aspects of the Saboteur Cases. l1r.ierioan Journal of 
International Law, 
Vol.37(1943) p.88. 

Hyde, .Charles· Cheney, Punishment of i/ar Criminals. Proc • .Arn.soo.Int.Law. 
1943. P• 39. · 

Jackson; Justice 
Robert H. 

Jackson, Justice 
Robert H. 

Jamieson, Harvey M. 

Jessup, ?hilip C. 

Kelsen, Ho.ns, 

Kelsen, Hans, 

Report to the President from 
Justice Robert H. Jackson, 
Chief of Counsel for the · 
United Staten in the Prosecu­
tion of Axis Ylar Criminals. 
June 7th, 1945. 

?orst Ori.Joo of ,ll.l. 

Some i,spects o-f the La·,, of 
Belligerent Occupation. 

A Belligerent Occupant's 
Potrers o~r Property. 

The Lcf al St atus of Gcnnaey 
According t o the Declaration 
of Berlin. 

Krasnodnr and Kharkov The People's Verdict. A Full 
Trials. Report of th Proceedings at . 

the Krnsnodar D.nd Khc.rkov 
Gerw.an Atrocity Trials. 
English Text. 

Kuhn, Arthur K. The Execution of Hostages, 

American Journal of 
International La~, 
Vol.39, 
Supplement p.178. 

The Ned York Tires 
Magazine. 
9th Sept.1945, p.45. 

The -Juridical 
Revierr,Vol.LVII 
(-1945), p.6. 

American Journal of 
International Law, 
Vol.38 (1944) p.457. 

Ca.lif ornian · Law 
Review, 1943. p.5Jq. • 

.American Journal of 
International Law, 
Vol.39 (1945) p.518. 

London, 1944. 

.AJrerican J ournal of 
International Law. 
vo.1..36 ( 1942)p .211. 

Lachs, Manfred, History or Law. Letter to the Decor.lber 1st, 1945. 
Editor of the Mnnchester Guardian. 

Lachs, Manfred, War Crim:is. An Attei~ t t o 
Define the Issues. 

London, 1945. 



Lo.ohs, Manfred. 

Lnchs, Mo.nfred. 

The Unwritten I.Ans of 
'i·ortore. 

Crir.es de Guerre - ™lits 
olitiques. 

Tulane Lo.w Revieu. 
New Orlonns, 
October, 1945. 

. .. . . ..;':. • • • I 

Revue de Droit 
Intern.'\ tionD.1.. 
Geneva, Jan-June, 1945 

. ... .. ·- · La.ohs, Manfred • 

Lauterpacht, H. 

:r,auterpacht, H. 

Lawyer. 

Lemld.n, Raphal!l 

McNair, Arnold D. 

McNair, Arnold, Sir. . ... 

• ilan,1er; George. 

'::ar Crin!s and Political 
Of'fences, 

"Punishroont of r ar. Crines". 

· The Law of Nations and the 
? unishnent or ·wo.r Crimes. 

War Crir:ies and International 
La-.v. 

.lixis Rule in Occupied Europe, 

Juridical Revie·.1, 
Edinburgh. 19li4. 

Oppenheim-Lauterpach·'· 
"International Law'' 
Vol.II.p,450, pnran. 
251 et seq, of the 

-6th Ed.ition.r.evi::el 
· 1944. 

The British Year Bock 
of International La~. 
1944, p.58. 

The Fortnightly Revic.-· 
November, 19!.-5. 

Washi~ton, 1944-• 

Municipal Effects of Belligerent The Law Quarte:-ly 
Occupation. Review. Vol.5! (1941) 

p.33. 

Leenl Effects of :;ar • 
2nd Edition. 

'Ibe Legal Nature and Punishment 
of Criminal .cts of Violence · 
contrary to the Laws of :'lar. 

London, 1944. 

American Journal 0i' 
International Law, 
Vol,37(1943) pp.407 
435. 

Narnier, L.B.Professor,Tho Nure~erg Trial. Manchester Guardian, 
19th-20th Nov,,194~ 

N tional. Lawyers Guild. Tho PunishP.1ent of ··ia:r Cr.Lnirw.l.s Lawyers Guild Rev1. 
·A Staterent of the National Vol.IV. No,6. 
Lawyers Guild. ( NovrDec. 19411 ) • 

Popper, Martin. 

Rowson, s.w.n. 

Statement of Martin Popper, 
National .Executive Secretary of 
The National Lo.wyers Guild on 
The ")unishment of War Criminals, 
Before the House Foreign Jd'fa:l.rs 
Committee, 26th March, 1945. 

Punishment of ··ar Criminals. 

· Sack,Prof. lexan::ler N.Punisrure nt of War Criminals and 
the Def ence of Superior Order. 

16 East 41 Street, 
NeYr York, N.Y. 

The Law Qu:. . . t erly 
Review.Vol eG0(1944) 
p,22.5. 

Law Qunr orly R~v-•.r ,· 
Vol. 60( 1944 ): , . .3 
et seq. 
See also Lawyers 
Guild Reviev:, ol . 
No.1,(1945). 

,. 
... 
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Sack, Anexander l . 

Snlvin, Marina. 

-5-

War Crir.1inals nnd the Defence 
Of Superior Order in Inter­

tional I.avr, 

see Harner, Ellen. 

Sankey, Lord. · 

Schwarzenberger, Georg. WD-r Crines and the ? robler.1 
of an Interna.tional Criminul 
Court. 

Schvtarzenbertse r ,Georg.International Ln:1 c. nd Totali­
t ?rian Lawl e ssness. 

Schwarzenber ger,Georg.:~s Pacis uc Belli? 
Prolegomena t o a Soc1ology of 

SchYrelb, Egon, 

Simon, Viscount. 

Stowell, Ellery C, 

:3 tra.nslcy J. 

Thomo.s, E.D. 
(Scn!-1-tor) 

Thompson, Dorothy. 

The Ti~s Li tcrary 
Suppler.1Ernt. 

Trainin, A.N. 

Tread\"1ell G. T':, 

International La·"• 

"Legislation for Eneny Occupied 
Territory in the British 
Er:lpire," 

Nuremberg and Bel en. 

"Military Rcprisn.ls nnd the 
Sanctions of the Laws of '. ar." 

• 
Te Int r-Allied Conference on 
ar Crime s und the r oblem of 

Retribution. 

"Whe.t we r.mst d.t, wr.i.t1:1. War 
Crir, inals:•. 

Na'zi Influence in tho Anti­
Nazi WoTld. Dubious Legal 
S nctions for 'far CriJres 
'.l.'rials. 

0·ar Crimes and tho Ul.W. 
( Review of Books by La.ohs 
and Trn.inin) . 

Hitlerite , es nsibility under 
Cri.mina.1 Law. 
F.i ·st published in Russia n for 
the Institute of Lo:11 , 1.cadcr.\Y 
of Sciences o f the u.s . s . R. 
Engli sh Translation by 

• Rot hstein. 

,lil i +, CourtP Man~ .l. 

Lar,yers Guild Review 
Vol.V,No,l.Jan-Feb.1945 , 
See also ws1 r:._ U..'\rterly 
Rcvicw,Vol.60 (1944), 

Fortnightly Rcvievr, 
J anuary, 1943, 

Czechoslovak Yenr Book 
of Interna tional Law, 
London, 1942. 

London, 1943, 

A,~erican Jourool of 
International Law. 
Vol.37(1943) p.46o. 

Transactions of the 
Grotius Sooiet~,, 
-19411-, p .239. 

Sunday Ti.mes. 
• 25th Movcmbcr,19~5. 

American Journal of 
Intarnational Law, 
Vol.36(1942) p.6~3 • 

The New Commonwealth 
Quo.rtcrly, 1942, 
p. 250. 

The American. 
February, 1943, 

11 0n the Record", 
October, 1945. 
Reprinted in 
Liverpool Dail;} Post 
22nd October, 1945. 

Til":1es Literary 
Supplement.No.2275, 
8th Scptc .iber, 1945. 

London, 1945. 

London, 1945. 
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Weis, George. 

Wilding-Vlhite , A. M. 

Wi~son~ G.G. 

Wilson , George G. 

Woolsey, L.H. 

r right, Lord. 

'."right, Lord, 

Wright, Lord. 

Wright, Lord. 

Wright, Quincy, 
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Intcrnational Criminal Justice 
in Tilre of Peace. 

11 Puninhing War Cri1nnals. "'/hat 
is the a2_)plico.blo law?" 

"The Subinllrino nnd Place of 
Safety". 

The Guerilla an:1.the Lam'ul 
Combatant. 

The Forced Transfer of 
Property in · Ene,:w Occupied 
Territories, 

Letter to "The Tims". 

I ,E: tter to the"Sund.<'-y Tilaes". 

"That the Guilty shnll not 
Escape'' • 

"For Crii:ies aEninst Hu.ilalli ty". 

7 :?.:r Orines under International 
Law. 

"War Criminals". 

Wright, Q. and othoi·s. Legal Problems in the Far 
Eastern Conflict. 

7right, Q. 

Wright, Q. 

· Wright, Q. 

Young, Sir George. 

Inter national Law and the 
Ba lance of Po,·1cr. 

Intc rna tional La :r and the 
Tot a lit.s.ria n States. 

A 5tudy of War. 

"War Criminals". 

(28)Transactions of 
Tho Grotius ~ociety 
(1942 ) .40. 

The Lu,,-, J ournal, 
Vol.XCV, Oct,1945. 

American Journal of 
International Law, 
Vol,35(1941),p.496. 

American Journal of 
International Law, 
Vol.37(1943) p,494 • 

. Americe.n Journal of 
International Law, 
Vol,37(1943.) p,282. 

~1st Junuary, 1941.-. 

28th October, 1945. 

New York Times 
Ms.gazine,13-5~5. 
ibid. 1945. 

The La.-, f.)uartcrl.y 
Review, Jarunry 1946. 
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llI/25. 
19th December 19h§. 

UNITED NATIONS WJ.R CRn{ES CCMMISSION1 

OOMliaTTEE II!.&_ 

Request frcrn French National Office raising t-.-rc questions 
af Lo.'1. 

Referred to Cor.mittee III, 

.. 
The )1renoh National Office has submitted to the United Nations 

Tlar Crir.acs Oam:tission the text of a letter sent on 9th Noveri>er 1945 
by the ·Dire'ctor of the (French) EnCJ?\Y War Crimes Research Office in 

♦Paris, to the French Representative c.,n the Uni tcd Nations ·;ar Criims 
Ccmmission, a copy of which, together with the English translation, 
is appended to this paper. 

Tho Document ,ms circulated to Coornittee I as Doo. I/46 on 
19th December 1945 and Canmittee I decided in its meeting of the eruoo 
date to refer tho matter to Cornmittec III nnd'ask it fr its opinion 
on both legal questions raised in the document. 

~closures. 

I 



-

-

-~ I/4,6. 
19th Decc1 bcr, 1945, 

UNITED JJ{ CRlMES COMMI SION. 

Tr ns l tion of a Letter from: 

The Director of neqy 'r,'ar Crimes Research Office, 

Da t eE1: Paris. 9th No_~e .1ber 11945. 

To rofessor Gr sat The French :Embassy, 
4, cru.~lton Gardens, 

·------~L~ondon., s. r:. 1. 

I have the h1:mour to "'- ckno·,,,l edge receipt of your letter of 16th · 
October 1945 by ·uhich you r e turned t o r.ie file No, 1094/GM/CI concerning 
a war crime cor~nitted in Czechoslovakia. The victim being a citizen of 
Alsace-Lorraine, i. e . a Fre nchman, it i s evident tha t Ne, and not, aB 
our draftsm.:1n assumed, the Czechoslovak Government, arc competent to 
deal ·;i th the case . 

It seemshovrever, that the Ti'lat t er should be examined by the United 
Nations Commi ssion and st ter.1cnt of principle sought. Our files 
contain one precedent a nd further ca ses pr esenting the srune problem will 
certainly r ecur. 

The problem concerned is that of Alsatians enlisted for the Gerr.ian 
Arrrrf by force ·.-,ho then d.osertcd, Y1ere sent e nced as deserters .and shot 
under n oentence . 

The responsibil ity far the enlisting into the German Army, in 
disregard of International la:: , Alse.t i ans v,ho are French nationals, belongs 
t o the l eaders of the x-Rcich, t o the members of the Gene ral Staff and 
to the Gaulc itor of " l" cc- orraine , ,'lagncr, but to Ythat ext ent are the 
mcmb rs of a German ili tarv Court responsible ,lho acted as regular 
judgco a nd aTTarded se nte nces as provided by the Ge .ian Military Court in 
case of a sol di er de er t ing f ro the German ~n\Y , even if the d3serter 
-.10re a n 1~lsatian? 

In judging th rosponsibili ty of the officers a nd roon of vrhom those 
C urts -:,ere com9 scd , th .., f ct mus t be borne in r.rind tho.t they could n t be 
ignorant of the Al at i a n rigin of the nccused . The enlistment of 
th se me n in disreg.ctrcl f Internc.tione.l l e::, , a f act vlhich mus t certainly 
hav e been pointed out by the d f ence , should have secured t o the ccused 
a high measure of oxtcnuatin oircumstnnces. It seems , however, that 
the Gcnnn.n : ilitary Court s judge d the c a s s of i'.lsatian dese r ters wit h 
particular sever i ty. 

You would greo.tl, 0bligc me by submitting this question of principle 
t the United Nations C i ssi on a nd t l e t me know whe t her the members 
of these Ck!rman J, ilitary Courts ma.y be a rrested as v(ar cr:iJninal s , in 
c s cs ·;,her e the os,ard.cd sentences appear t h .ve bee n excessive . 
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nri s l e 9 ovcr,1bre 1945. 

Le Dir ec t eur du Service de Rechc rcho 
des Cril:ie s do guerr enncJ;'lis . 

ons i c tu~ l e rofcsseur GROS 
1.r-,1bassado de France , 

4- , Carlton G.u-dens, s. ::.-1. 

J ' i l ' honncur de vous accuser r tfoeption de votre l ettre .du 
16 Octobr 1945 , r.1' adressant e n r c t our un d s s i er No 1O94/GM/CI, 
r olatif Aun cri;,c do gucrr e ccr.imi s en Tch~coslovaquie. 

La vict irnc ~tant un Alsacion-Lorrain, done un Frangnis, il est 
6vidcnt que nous s or.vacs c o1:1p6tcnt s pour instruir l e dossier ct non pas 
l e Gouvcrnement tch~co ·lovaq_uc , comr.1e 1 1 o.va i t jugl notre r6dactcur. 

Il semble cepe ndant quo cctte nffuirc dcvrai t f a ire l'obje t d'un 
cxonen et d 1une d6cl.:>.ration de; princi~e d~v~nt l a. Com,,1ission des Nations 
Unies . 1 ous a.vons d jl'. dan,. nos os i crs un pr cfo~dc.1t , c t de nouvell e s 
affai r os pos<.nt k 1, " 1. c probl~r.1 so prjs nteront certuincmcnt. 

It s I agi t en 1 1 csp~cc d I Alsuc i c.: ns -Lorr .ins incorpor6s de force dans 
l ' arn6c allcr.k.nd..., , d ~scrtcurs , j~6 comne te l s c t f usill~s apres jugenent. 

Ln r e sponsnb i l i t~ de l ' incornor~tion dans l 1arm6e all emande , a.u n6 
ris de tout loi intcrnationa l c , de s Als -cicns - Lorr~i ns citoyens francnis, 

incombe aux dirigc · nt dl- 1 1 ex- Re ic 1 , c1u.x :.wnbr s du G-rnnd Et o.t-Major c t 
au Gaule i t or d I Al3 cc - Lorraine ,; GNER. Mais q_uc ll · pout etre le. 
r csponsubilit6 e nc urue po.r J.os r r.1brcs d ' u.n Trilmm.l , · li t a irc all0i:1and 
jugca.nt r6guli~r cr.e nt c t condar.mant aux pcines !) Jvuos po.r le Code de 
Justic ,!il i t airo allcna.nd, un soldL t d~ serteur de 1 1 o.rm6e allcmancle , 
m~mc s i cc lui-ci es t un l sac i n-Lorrcin • 

A l a ch go ccpcndant des of f icicr. ct solaa ts composnnt cc· 
tribunaux r.iili to.ires , il f a.ut r o t enir co 'nit d 1 ~vidcnc qu' ils no 
pouva i n t ignor •r l A uo.li t6 d ' , lsncien-Lorr ~i ns des inculp<fo. Cctte 
incorporntion f ::i.i t c al.l ~ -Jris du Droi t I ntc:rnC'.tional , dont l e. defense 
f :1isc.i t certainemont t ;:-. t , a tro.i t dt1 perr.:cttrc av i 1culptfo do b6n~ficicr 
de l .. r ges circonstunoc: t t~m ~nt es . 

n °u ble , u contrD.irt- , qu l e Tribunaux i.1ili t air cs ,.llc, c:.nds se 
soi c t r.1ontr s pD.rticulierer:ient s6v1.;ru'; p ur l os ls ci •ns - Lorr a i ns 
d6scrt ur. 

Jo vous scrc.i 0 obli 6 de s ounettrc ccttu question de pri c i pc 
l a Co ,u. iss_i on de~ N tion" U,1ic c t de ;.10 f.0.irc con• aitrc si lcs 1:1ci:1brcs 
de ces Tribunuu.x milita i es ~llcr ~nds pcuvcnt 0trc ret nus conme 
criminal de guerre 1 r uo 1~ pc i c prononc6e p u+ parai tre excessive . 
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Sir, 

'1'ha charge aulnittecl by you &811,1.nat Reinhol.4 Boecker oonoemin& aria• 

mlt-4 in PoclbnaOYa (SlOftlda) bu been Nterred to oan1,,._ m te •••i..._tta. 
0aua1 ttee m would be grat«rul tt you ooul.d Smplemitm the obual b.r ~tl• J 

btamatlcn on the tollowiDg point■• 

1) Wu the taotor,y at Poc1breaova engaged in thl aamtaoture fl war •Hl'lal. 

2). lbat waa the :mmber ot employees d the taoter,r whlD the aOGUNCl be ■ r 

J) lbat •• the IILIJlber ~ Ozeohoslovak worku-a cliad.eNCl tl'all tbt taotcai, .U.. 

Boeobl' .. Superintendent. 

4-) lbat waa the total period during which Boecker waa Superinten&mt of tbe . 
taot017. 

5) What poeitica1 did the Dismissed employees oocupy 1n the taoot,,-. 

6) ._. Jt■'"'' Were activities 11irnUar to thoae with which Boeoklltr la abarp4 

reatrioted to the cme tactor,y at Podbrezova or haw similar aotivitie■ been 

ncorad "1,ao with regard t o other factories and 1t so, which. 

You would greatly oblige me by giving attention to t his letter at yaa;r 

eu-U.t CODYen1onoe. 

Youra oinoerel.¥ 
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III/27. 
1st February, 1946. 

I : i. ,UNITED NATIONS WAR CRil.{ES COMMISSION, 

' r ' eooctTTEE Ill. . .. 
., ' ., 

. ..( The Czeo~o~lovak Case 'No,1962 (Reinhold Boecker,) 

Draft Report. • 
( 

I. In its· meeting held ~n 6th December ~945, Conmi.ttee I decided to put 
the accused Reinhold Boecker on list 'A' on the sec nd and third counts 
mentioned in Doc.III/23, paragraph I. ,With r egnrd to the first co~~, 
na.JOO.lY atte1,:1pts to dena. tionalise the inhabitants of occupied territory, 
Committee I ' adjourned the oase und r ef erred it t o Cormttttee III e.sking 
for its opini n: · 

(a) whether count l of the charge No.1962 i s covered by 
Document , c.149, n.rxl - , . . 

(b) whe ther the fact s Wlder count l ~ ·the charge oimstitute 
· a war drirne. 

II. Comniittee llI considered the question whether~and in what circumstan-
ces denat~onal.isation is a~ra.r or~ in its report on the Yugoslav Charge 
No.l.431,.; Commission Document 0.149 of ·tl')e 4th Cctol;>er 1945, and arrived in 
that report at nn affirmative answer to the question whether .denationali• 
sation can ool'iatitute a wor crime. The reply cf Committee IliI to - the 
question ( a·), if ~his is to be undorst •din the 'general sense, nam~ly 
whether attempts ,to denationaliso the inhabitants .of occupied teITitory 
are ~apable of oonstitl:lting O." WM criloo i s , therefore, in the aff:irnative. 

III. With regard to the narrc\7er question whether the .war oriroo of attempts 
to _denationalise the inhabitants of occ\.tpied teITitory can be ooomitted EZ 
s ster.ntioul . rernovin e lo ees and workers of the nationali of' · the 
occupied State md by replacing· them with et1plcyees and workei-s e 
nationality of the occupying Sto. te, Car.mi ttee III re'fers to Paragraph VI 
of its r eport Doc.C.149, vmcr e it hns been sta t ed tho.t Wlder &nationali­
sation in the crir.dnnl sense, Carl ttee III Wldersto.nds the use of the 
de f acto pe,wer. wielded by o.n ocoupo.nt in execution of a policy aiming at 
capriving the inhabitant s of o.n occupied t erritory of their nationE;\l 
charncteristi?a a nd/or tr nsfonning t~e .ethnological choracter of the 
region. 

F'rom this it foll ~vs that in order t hn. t there be the w~ criloo of 
denationalisation, t-.-;o conditi ons must be gi ven: ( a ) ther e must be a 
genera l policy of t he occupying Pov1er o.ir.tlng a t depriving the inhabitants 
of their national characteristics, etc., and (b) the power ,·fielded ?Y the 
occupant must have b e&n made subservi ent t o this general p licy. 

If these two se t s of circumato.nces are e;s t ablished then it c nn be 
said t hnt a pr imn. f ci1,; co.se for a charge for t his crime ha.s b een 
established irrespective of the particular wo.y in Ykiioh the criminal 
policy of denationnliso.tion ho.s be n pursued, o.nd in "lhich wey the de 
f act po ,rer f _,.d10 occupant ha s bee n o.busud to such crimina.l purposes . 

In the cnse b efor e tho Cemnittoc only onu of these t wo el ements 
cons t ituting the wn.r crir.le of denation lisction has so for been pr ir.l£t 
f ncie est ablished , nanely the f ct tho.t t he ctual p wcr of the ccupnnt 
·;,as wc:ed. It i s stakd in the chnr e t t the a ccused as n functionary 
appointe d by the . n W hrml\cht u od tho p v r thu ve s t ed in him f r 
the y s t c. tic r or, oval f Czechoslove.k cr.1ploy es and ··workers. 

• I 
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But the facts stated· in.to~ Czechoslovak case do not, as yet, 
establish also the second element··ot this war crime, namely the existenc,. 
of a policy aiming at denationalisation and the faot that the accused was 
an instrument of this policy. · 

... 

Committee III, therefore -09n~iders it appropriate to adviso Oonmittee 
I to ask the Czechoslovak National· Qffice tor additional information • . ·. ·.. . . - ··-·-· 

rv. This additional information should .'prove, if possible' that the 
a,otual n~er of dimpisaal~ for which the accused is responsible was auoh 

_that his activities had a phance to ~a.oh the alleged objective, namely 
. the denationalisa~~on of inhabitants of ~lovald.a. 

1 • 

In this ccnnection it ·would be oerta.Lnly i;:elevant to iearn: . . 

(b) 

( a) the n:,mbers. of er:.p:'..oyeea of the factory ,vh~n the accused became 
its superintendent~ . , ; 

' ... ;: 
the number of workers of Czechoslovak nationality who · ,1e·re -- dismissed 

·,, ~-,-
• • ,I \ . ·,•r_, . 

during his tu,n ,of. of t:ice. · ' 
. . ~. . . . 

It wquld also be useful to krn:..w exactly the length of the total 
period d~ing vmic? _,Boecker ·m.s . superintendent" o{ the fa~tory • 

•· . 

. . J- ; ' . .'. 

In order to esta.bliah that a poli~y O'f .~nati.onalisation was being 
applied, it *ould be further useful if info~tion· could be furnished 
showing that 'activities similar to. thoso ' Yr.i.th ,"/hich Boecke;r is -charged 

. ... 

.r • • I 

-were not restricted io the ;;ne factory· at Prodbrezbv4,·. but that similar 
a.ctivd:ties had been reccrclifd.. also with regard to other factories, either 

.. in the region or in tpe province or in the whole of Czechoslovakia • 

. · · '.11.o ·eru::.ble 'Cornm.i.-ttee I to decide whether there was a prima faoie case 
, ·--~~- ::f.o~ ttie ;~~ge of denat;i.onalisation, it would also be of · interest to inow 

what positions ~ho dismissei employees actUD.lly occupied in the factory, 
whether ihoy· were leading empl·oyees, (managers, forE~!t and •_so on), or 
vlhethcr the dismissals were not ~restri~~ed t.o persons of .~ponsibility 

:,J ,. . and influence. ~ :·· ··~ . : :: 
" , 

.. 
•. ' . . 

. -·. . ' .. . . 
To r,ound up the . picture, it would be . of oonsiderAbie use to l e arn 

how the d,~smissals v,ere effected, ··,hcther du~ ·notice :was given to the 
work~rs and cmpl yee" or \7het her they' ·,iere simply dismissed without 
notice. · ' 

. v. T\10 further facts should be cleared up before Committee I comes to a 
~ conclusion, ab _ut this case , ~l.y: 

(a) 

(b) 

~· .i' 
whether the factory was a State faqtory or w.s privately owned, 

• , I '• • 

vlhether it was e ngaged in t~e r.ianuf'.actw:'~_~.of wo.r r.nter1.c1.l • . 
Question (a) is of interest i n vi.cw of Art.55 f th Haguo 

Regula:t;iolis, according to which the occt:.pying State shall be regarded as 
a n administrator and usufructuary of public buildings, landed property, 
f or ests and agr i cultura l undertakings bclong_ing to the hostile State 
ond si tun'te d in tho occupied country. From this it may be deduced thnt 
the rights of the occupying P ·,,er ·Ii th r egard t State factory nro 
more extensive thun•in the case of~ privately ovmed plant a nd that 
certain measure s which Yrould be illegal in the case of a. privately 
ovmod f ctory can be considered c over ed _by Art.5!> in the case of a 
St t , f a.ctory . 

• 
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The question sub (b ) is of interest for two re sonst the one is 
r ,lated to th ... t d •ru. t wi t h in th ~diatcly preceding pn.rngraph and 
is b ..... sed on Art.53 of the H gue Regulations which give power to an al'7!\Y 
of occupation to to.kc possession, inter o.lia, of depots of nrr:is, stores 
~no supplies which ma.y be used for nilitnry operations. The second 
aspect of this question is based on rt.52 of the Hague i<ogulatione 
''llhioh forbid r eqwsts of services of such o. no.tu:ce which would involve 
the inhabitnnts in the obliga tion of trucing part in a :nilitary 
oper a.ti on ag _inst their ovm country. It ho.s been often so.id that by 
virtue .of Art.52 of the Hngue Regulations, in connection with Art.31 of 
the Geneva Convention of 1929, civiliang rm.1st not be compelled to work 
in munition factories, the output of \7hich is used against tbeir own 
country. This is o:"' course, not tc scy that the dismissal of ellJ)loyees 
from a munitioti factory must under o.11 circumstances be considered legal. 

VI. During the considerations of CoTllllittee III a further aspect of the 
probler.1 was mentioned nnd Cormnittec III should deal with it in replying 
to' question (b). • 

In para.VI of C.149, ,it was said that denationalisation in the 
wider sense would nlso comprise such activities as, inter alia., the 
colonisation of the occupied t erritory by nationals of the occupant, 
exploitation nnd pillage of economic r esources, confiscation of property, 
pcrrJC:ntion of the economic life by the occupying State or individuals of 
the nationality of the occupant. M.?.ny of the aoti vi ties roontioned here 
,n.11 o.lso fall under other headings of tho . v~ criroos list, e.g. pillage 
and confiscation. The pr t otion v1hich Internutional criminnl lo.w · 
affords to the economic rights of the inhabitants should not be 
restricted to rights of property in the narrower sense like, real 
property and chattels, but should cover aiso the protection of the 
econorrd.c interest of the working classes , i.e. of those of the inhabitants 
of the occupied territory nhoso means of subsistence are bo.sed on their 
YTork and cmployr.nnt. Wholesale and indiscriminate interference with 
such economic rights of the inhabitants of occupied t erritory should also 
be protected by Intcrnc.tional criminal l o.vi, oven if the respective 
a~tivities are not ancillary to the policy of denationalisation • 

• 

• 
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l■t ~e~, 191.6 

<mt•fi+ VJ 

Note by tba Seoret&17 to OClmdttN III 

I. At tba 111Nt1Dg ot Camittee III bal4 ca ~b Jamary lM, wbiob tld.a m.ter 
aa Ullt'ortunately 1111&ble to atten4, it wu deolc1ad that tu "'fir to ta. q111nlaa 
ot jari■cliotica aboul.4 bea 

(a) tllat witbaat 10:lna blto tba queaticm whether 'the PNDob ar CHGlt.oeloftk 
Ooarta ■boul4 haw 'iba jar1acli.~on to try ar or1al1 OClllld.-.. ap1vt ~-­
natiant,la ca 0seoboel.Oftk temtory, the OCIIIDittee w.a fl tile oplD1cm tbat ill 
oaae botb ooaatrlea ola1m tbe juriacU.otion, ■uoh aotian woul4 not be OOJrtft.17 to 
Intenatioml I.aw. 

(b) Al it la still poaaible that tbe Ocwd aa1cn will baft to act u arbitrat_. 
1n oaHa wbem a pereon 1a wanW u a war or1a1na1 1v" more tbaD _. OOlllltr., all4 
u loaa aa thl reoaaaeDdaticm oontainecl 1n Doo. 0.123 haft not 'been aooepte4 'by 
Pn.me, it la not poaaible tor the Ocwi■aion to give aqy aeD8ftll Nlins ill .._ 
oaaea. 

flMt OClmli.ttee auageata that tba OGllll1.aa10D should state a tiM limit 111th 
rep.rd to amwn by Gonirxi11ata which haft not; yet replie4 to the reocaaeadl.ticm 
propoNCl 1n Doo. C.12.,. . . 

II. . With repz,l to tba cpeation ot aub■tuoe, naaq wbetber er .t tM Qeman 
.Ui'tal'J .1WJ&e• had ocad.tted a war oriM, the Ocalittee 4eo1.clad tat tbe Npq 
•boul.4 ... that: . 

(a) ta ..,. tact that a judge eat 1D tbe c'ourt tr.,izag an Alaat1.an tor 4e..-t1cm 
beoaUM aooorcU.na to tbe Geman law be waa oonaidered aa a Geman oitisen, it la 
not neoe■IIU"'iq oona1dere4 a war crime. 

(b) That the judge 1n qmation la reapanaible aa a war or1ruNl aal7 it a 
neglected the orcl1nal7 pr1Do1plea at legal prooedure to auoh an extent that 
aooor41.Dg to the 1m at all oiTiliaed oountriea his aota or aa1■a10D8 1IOUlc1 haw 
oonati tut.a. a puld.ahable or1me. · 

~II !bi■ aeoretary •• charged with the taak ot prepariug a 4ntt report wb1ob, 
• 1D adeol'duoe with the cl1aouaa1an Uld the above daoiaicma, lhould be giYeD to tbl 

Prenoh Natioml Ottioe. 

IV. Ow1llg to ta cli•~tion ot the Oa.ie■ion'a teolmioal aeffioea due to the 
reaan.l. trca Omaroh HOWie to Ienaclolml IIOUN 2n4 l'loor, and trm :r.n.4oal llouN 
2n4 Ploor to Iena4oae House ,n1 Ploor, it will uatortumteq not be poaaible to 
ciroalate tbe 4nn report 1n t111e tor the aeeting to be bllcl en 4-th Pe'brau7, 
Tba ■eoretary will, tbeNf'ore, tab tbe opportunity ot ukillg Ccllid.ttee III tor 
further guidanae aa to the report to be preparecl, particularq 1D regard to tbl 
tollaw1.Dg point■• 

(1) It 1a aul:lllittecl that t!M repq to the Prenoh request giftn aupra l(a) Nttled 
f'ully the quaticm put to Oami.ttee III 1n aiTing a reply to the cW'f'erence fl 
op1D1on wbiob 1la4 ooourre4 within t!M m authorities. The Prenob drattaan 
(DOtre red&oteur) uauaecl tliat. ONOoalovak CoverliD9nt .. cca;petent, tbe 
Prenoh ell.rector ~ tbe ~ War Orm■ Reaea.rob otf'ioe expreaaed the op1n1cn that 
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PreDDh jariacliation wu eatabliehed to the ezoluai• ti Oaoboalotat jm"ia41ot.iaa. 

lbat the Oclla1ttee ia oallecl upm to gift 1• their &dn.oe u to thia qw1a1iiaa 
_gg1y and th1• adnoe 1a to tm .rteot that, under International law, the juri■41oUca 
~h oountri•• 1a po■aible (Lota oue). 

The que■tim ot extra41t1ca · or tramter ~ nr orim.nal• bu not ar1aen, tbe 
Oamnia■ica doe• not Jmolr ill wboH ouatoct.Y the orimnel• are, wbetblr m henoh, or 
1n Ouobo■loftk, or in other al.11e4 outoq; no atternae ~ optm.ca betwen the 
PNDOh aD4 CNobo■lonk authoriti•• exieta and it 1• IIOllt iapl"O'bable tlaat it rill 
ariN. 

(2) It 1a ■ulaitted tor oaaaicleraticm whether the propoNcl •"in& flt a tiae lild.t to 
Gcmtrmem■ tar aooepting the reomaendat1an c.123 1a ill tba preaent oiroauv.noea, in 
aocoriuoe with ilaternaticmal praotioe. 

(3) !be repl.7. II(a) to tbe queatim ot aubatantin law 1a ill tull agneaat wltb tb9 
IIIIIGraD&1m ~ Ooloml Arobibal4 KiDC, Ch181' ot the IAtermt.icmal law D1Yi■ica f:I tllil 
.laaJ:i1oan Jqe MIYooate General'• Departaernt, OCllll!.aaicm Doo\llant C.15l, llh1ob ooal4 
be reterre4 to 1D the report to be del1Yel'9Cl by timid"•• III. 

(4-) Yith regard to tbe repq to tbe aub■tantiYe p■tica Ullder II('b), I fta1llaN to 
draw attentica to the f~llowiJlg poa■ible o'bjeoticma, whloh _,. ar aq not be ..U 

:JUDUC!, bat whiob ■bould be oonaidered bet'oi~ tbe qu■t1ca 1• deo1decl. 

( a) The !'our-Power jg.,:e ... m ot 8th .&uguat 191t,5 1• baa.a en tm a•nual 
prinoiple that tbe clollaatio law f:I a Buro.Pean £x1a oount17 1a izftleftD't; tot~ cpeatica 
whether er not a certain aet ot oiroaatuoea 4oe■ or 4oe■ not ocmatitut• a war ol"iM, 
1D tm w1a.r ■---. !bis ia ezprea■ly ■tate4 with regarcl to aria■ apiut 1a-n1v 
ill .Art. 6(0) aE tbe Charier, where it 1• N14 tlaat thl aotin.ti.• deaor1'be4 there are 
or1m1 nel "wbetbar _. not in violation at tbe dmeatio law or the ooun~ llblre 
peri,etratet11.•. Xorecwer, Art. 8 at tbe Obarter prori4e■ that ._ taot that tm 
a.rendant acted ~t to order ot bi• Gcmtr111H1nt ■ball not tree Ida trm reapcm­
■i'bUiV, bat ...,- 'be oon■idered ill mitigation f:I pmd.■Jaent U' tbe tribunal detend.nea 
that jutioe ■o require■• 

!be a.man law 1DaOZ1)oratillg .Uaaoe-Lornim into GelU.JV' which, illaicllntally, 
1• not 'betON tbe OCIIIDittee, 1• obriouq a "c!aDe■tio la_. in tbe ••n1Q& f:I .Art. 6(0) 
Uld an order ot the Ceman Gon:m111n1i ill the PHn1ng at Art. 8 f:I tbe Cbarter. 

('b) The plea that a Geman citizen camiot be punished tor OClll!P~ with Geman 
law, partioularq th• l&n about the inoOZ1)aration or Oseoho■lon.Jda am Polud uato 

be Cel"IDUl Re1oh, w.a nilled by the clefenae ill the Belaen trial, •• g. b7 Prot. ._ £. 
mi.th aotiJlg u OounNl for tbe Def'ence, who pleaded that orille■ againat Ouobo­
•l.oftk an4 Poliah oitiNm could not be comidarecl war era■ 'beoau■e Pol•• uul 
Ozeobo■l.Oftlal were Geman aubjeota UDcler Ge1111D law. Thia plea waa not Qbald by 

I the Umlburg Court. 

(o) It ocmpliance with ckaeatio law does not tree trCID arminal reapomi'biliV 
e4m1ni■tratiYe otfioial■ and meaber■ ot military and para-military toroea, it M3 'be 
doubted whether it ia poa■ible to reoopiae ■uoh dlltenoe 1n tbe case ar Jmc-• 11hoae 
poa1t10II Tia-a-Yi■ their own Govemaenta and their atatutor., crder• ia oertainl.1 
atronger and acre i.JMwpen&lnt than that at an edm1nietratift Qf'ticial er f:I a -1>el­
ot the toroe■• 

(4) It 1a ■ubmitted with great reapeot that the propoaed reply II(b) aooorda to 
Azi• juclgea the unre■trioted detenoe at ■upericr orcler wbiob in all other oonneat1cma 
1a now cli■oarded by jwlioial praotioe and f:lfioial allied op1nim. It the j1ll1ge 
doe• not •negl.ect the ordinary principle■ ot legal prooedure to ■uoh an extent that 
aocor41111 to the lan ot oivil1■ed countries h1a act■ or Clllia■iOII■ would ban oan­
atituted a punishable criae", be 1■, uncle the dratt reply, entireq 1nwnDt tl"CII 
arim1nal reapan■ibility. 

(e) The Dra:tt Reply Il/b) enner■ the question whether a oertain behavimr 
oonatitute■ a war oriml, by atatiDg that it doe• ao, it it, UDl1er the lawa ~ all 
oiriliae4 oountriea, would have conatituted a oriM. 

(t) It bu been pointed out 1n the diacua■ion that the death penalty tor 
deaerticm in war tiJle doe■ not appear "exoeaaive". 'l'hi• would •an that in 
general, no or1m1nal re■ponaib611ty would reat on the judgea ill ■imilar oaaea. 
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The ocmalderation that the Juap oupt to haw aoknowledpd extem&tiJaa 
oiromaatanoea doe• pl'Ol».bq not bllp becau•, it bl 1• eXOUM4 by b1a law, bl 
mq aleo plead that hi• law did not al.la b1a to tab the IPranoh ori&in iJdio 
oona1c1eratian u an uwmating oirolDatuJol ar • mq even plead that hi• law 
in the cue ot oert&in capital ottenoe• doe• not aoknolrledge extematus 
oiromaetanoe• at all. 

U • aclmowledge the Ana law u a Wence it ia 41ttioult to -,..k .r 
an abuH ot power and ar a bebaYiom- wbiob 1a oontrar,y to tbl prinoiplea fl 
jur1acli.ction general~ aooeptecl. 

(1) fld.a writer ia, theref'ore, penonalq inclimd to the opimca tbat 1t 
would be ll0l"e in U. with allied ja41oial u4 attioial pnotioe not t• 
,-oknowledp tbl alleged Ge111Ul annuatian law u t'rMing the 3'14P• tl'CII 
reapoaaibility but to hold thllll reapcmaible and to conaider in llitigatian tit 
punialamt .r tbl judge• the tact tb&t tb97 wre aotills 'L1lldff •~ar arden, 
name~ ordera tran their government• am their own danestio law, Ullll, u the 
O&H mq be, under dureee or mia,.pprehenaion. 
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III/29. 
9th February 11946. 

UNITED NATIONS Wlill SSICN. 

CO UTTEE III. 

Reques t from Fr noh National Office r nising tv,o questi~ms of law. 
III/25 and I/46. 

• DRAFT REPORT. 

NOTE : The Docu.,ncnts III/25 and I / 46 have so far b een discussed in 
the meetings f Committ ee III h ld on 8th a nd 29th January 
and l+t h February 1%.6. (Minutes No:-; . 1, 3 and 4 of 1946.) 
Pr om the Mi nutes Nos . 1/46 and 4/46 it appears th&t no 
unanimous opinion has s o f ar been r eached. 
B cause the Secr e tary t o Committee III ha s been charged with 
pr eparing a Dr uf't Report, he her ewith submits tno alte rnative 
drafts : Draft A being b ased on the r esul t of the imeting 
f 29th J anuary 1946 , Draft B giving expression t o the views 

expr e ssed by some members in the meetings held on 8th 
January a nd 4th February 1946 , vhich wcr also tenta tively 
submi t ea in Doc:III/28. 

DRAFT A. 

Tho t ext of para r ap s I I a nd III is t aken f r m the,· 1inutes Ne • . 
JJ1946. 

I . In a 1 ;? tter from the Director of t he French Ene :y Wor Crimes Research 
Office , t o tho Fr ench r epr e sentative on the United Na tions \".'nr Crimes 
Commi ssion , th wish has b een expressed tha t t ho matter dealt with in 
that 1 t t e r ~hould bo cxrunined by the Uni t ed Na tions 1ar Crimes 
Commi sston and a sta t ement of p r incipl e s:>ught . The l etter i s c oncerned 
Ytith uar crimes co · ttcd in Czech oslovakia . The opinion has b een 
expr ssed by a Fr nch a uthority t hat t ho Czec ho l ov k Gover nm::iht is 
c ompe t e nt t o d al vrith tho· ca e . l n th l t · er from the Director f the 
Enen:y lar Crimes Re se arch Office , t his vie 'I is dissent e d f r om a nd i,t is 
stated that t he Fre nch Of f ice is c ompetent , the victims being French 
nationa ls fr om Alsace - Lorra ine . 

1'h.c problem of .., -.b. t antiv l o.u involved i th t Fr enc h ci ti:aons 
frOtl Al aoe - Lornd no .n i sted in t he Ge n J·,rmy by f orce who thr n 
des rted, wer e sente nced' a C! des rter s and s ot und r a '"'ontence . It i s 
stat ed in the l e tter that t r espods ibility for t he e nl i s ting into tho 
Ger man army in disre a of I nternnt i on L w of French ti onals from 
U ace - Lorra ine be l ongs t o the loader s of the F.x-R ioh , to t he member s 
of the General St f a nd t o the Gaul i tGr of .ls c - Lorraine , Vagn r . 
The question i put t o mat ex t e nt the r mber of the Germn.n i · 1itnry 
Cum·ts r e ponsiblc r:h o acte d ns r egulor ju es and awo.rd d sent e nce s 
n.s r j dcd by h Ge n nti.litnry Code in en. e soldi er deserting 
f r om tho Gbr n 1' , even if th de sorter v re ~n J l s a t ian . 

Thu Fre h d l,CUTi\f-cn f · !Jo 
o c of f ic , 3 and non f 
m t be cr ne in mi nd tho.t 

c-,f th • n.ccus J 

r :1:.1. Jional L _.., , 

t utes tha t , in judging ho r e sponsibi-
OL s r r e compose , the 

t hey not be i gnor a nt of th 
' he e 1 · rr: nt of those - n in is ­

f ct ·; i c. :- u~ t cr•i- ; i nly have bC£:n 
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pointed out by he defence , shoul have secured t o th accu cd ~ high 
' /\sure of cxte nuc.ting circum t nnces. It sec s, ho--, ver, thnt the Gcrr.ll\n 

military court~ judged th ca.sos of lsutian deserters vtith particular 
severity . 

II. R · ding the questi n ·mich Governuent i competent t o deal ,,ith 
co.se s like those . ··nti oned in the French document the Cor.ir.rl.ssion is of 
opinion thl'. t ther e is no doubt tho. t cz·eohqsl~vak Courts hnve jurisdiction 
over cril':les comnitted on Czechoslov-'.lk t erritory. On the other hand, if 
Fre nch Courts cla ir:l jurisdiction in vie 1;1 of the fo.ct th t the victin was 
a. Fro nch nn tion 1, such cla ir.1 \7ould not be co trury to the rul s of 
Internntiona l l o.•:,. ( Lotus c so.) 

As t o the possible qu s tion t o :h orn th cr:l.ninals should be 
surr nd r ed, the Commission feel s that it is not possibie t o give acy 
gen r a l ruling as l ong as the rcoorrrnendn.tion oontnined in Doc.C.123 has 
not b en either accepted or r e jected by th interested parties. It is 

• 

not appr opriate t o give o. general opinion a s l ong us it is possible ; 
t hn. t the Cocir.ussion will be called upon t o net o.s arbitrutor in concrete 
C"ses . 

III. . Further, the q u stion has been raised in ,h~t circwnsta.nces Gerr:10.n 
judges can be c onsidered t o be guilty of a ,-,ar crime if they tried a n 
'-.J.sa tia n f or de s ertion in conse quence of the fact th t /J.sace-Lorraine 
·,as, contrary t o Inter nati onal Lm7, annex~d during the war and thD.t the 
inhabitants of this territory wer e , accordir:ig t o Ger man L . ·:1 , considered 
t o ~e Gcrnnn citizens. 

The Comnis 3i on is of opinion tho. t the ire f,ct of s itting on a 
Court trying a n Al r.ti n desert •r does not in itself constitut w;:ir 

crime, nd furth tJr, tha t the me r e f act t t a judge consider d the 
nn x tion of /~ s cc -Lor raine as os t blish d d cs not co ipso c ons titute 

a war crime . The judge is further; 'in the opi · on of the Conr.dssion, · 
not guilty of a war crime if he acted upon the conse quences nescssnrily 
conne cted rtith thi s nnnexatio)'1, tha t is, i n our co.so , the fact th t the 
citize ns· of Al s nc -Lorrnine became , · purstw.nt t o this a nnexation, Gormo.n 
citiz ns . 

The Cor.uni s i on is further of opinion tho.t th judge i s guilty of o.. 
wor or:iJne if the rules o f pr ocedure pplied ·,ere contrary to the 
principl es r c ognised by 11 civilized nntions, or if the lm·, dminister ed 
,as contrary t o the principl es r ccognis d by nll civilized na tions to such 

a n ext nt t t i s nets r omissi ons vmul d have constituted o. punishable 
crime . 

D ~ B. 

I . Text s in Draft .,. 

II . '/ith r e d t o the: que., ti ()n of juri dictio invol ved in the co.se , 
Co .i ttoc III r lie on the j u . nt f t h · ...., rr. "..l1 nt Court of I n t orn tiorol 
Ju ticc in the caoo S. S. " LOTUS" (Prance v . Turkey), decided in 1927. 
In ihis judgm nt, thQ urt 3t nt c t hr,t in exorcising jurisdiction, 
In er tionoJ. la. 'J 1 , ves St· t c a 11 r1i ,. e ur of discretion"; tha t 
wher e ther i no pr ohi b i ti v rule of I n rn .. ~ t · orol l av, " very Stu t 
r cmo.ins free t o a dopt the pr inoi pl r,hich it r eg a s bast o.nd ost 
suit abl e:"• t hat "a ll t hnt c ... n e r q r ed of n .St t is thnt it should 

' . t not over s t the 1 · t s -.,- hic h I ntern.-.,.tionr-.1 1 ·, pl nc e s upon J. s 
juris · ction"; t hnt 11·,·,i thi n hose 1 · . · c , i s ri ht t o xcrcisc 
jurisdiction re t i n its ovcr c i nt y "; thr· t ho o- c .l ed t erri t ori­
nli ty of cri n 1 l o.w" i riot 1.n n ol u o principle of Int r na.t ·onol 

\ 
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l uv:"; thc.t ny exception of the right of Sk.t e t o exorcise jurisdiction 
ust b "conclusive l y r oved" £ nd th t ns r..unicip.'.l. l jurisprudence is 
· vided , it is n'.U'clly pos iblc t o ce in it a n indico.tion of the 

exist nco in Int0rnutionnl l aw of u rul r ~s tricting the criminnl · juris- . 
diction of n Stat e t o crimes commit ted on its territory. 

In c..ddi tion t o the .jurisdiction of the: Czech~slovuk courts, which 
would be bused on the f ct that th crime s no.ve be n ·cornnitted on 
Czechoslovak t erritory, thejc. -is no obsto.cle, in Internntional law, to 
the Fr,rnch courts also cluir.rl.ng jurisdiction if French 1:iunicipnl · lmv 
ve sts it in them in cns cs ,her Fr nch n. tionnls ho.ve been the victims 
of cr~s corranittcd outs ide Frnncc . · 

In oa ses such a s outlined in th~ French document, concurre nt 
jurisdiction is, the;r ef or e , possible under International lav,. 

III. ' •• s t o the question of substD.ncc, nnr.1ely the crimina l r esponsibility 
of the judges , C<>mr:iittce III cons i ders it necessary t o dra\·1 attention to 

_ _,,. • the f act that t h dr,c · nt ppenrs t o cont:::i.in an um<r.irrnnted assumption 
by des·cribing the Fr~nch nationnli ty of the victim as"a fnct which must 
necessarily have been pointed out by the defe nce " ·· and by sta ting that 
the judges c ould not be ignor ant of the victins' iJ.s~tiun or;gin • 

.. 
The Cor:ir.litt~e decided t o bc.se its discussions on tne assumption that 

the judges, Y1hose criminal r esponsibility is in question , kncvr tha t the 
victims had · been both .French ci tizene froo , lsnce - Lorra ine, and thc.t they 
had b een cot1pulsorily called up f or service rri th tho Gormnn Jt..rniy· . If 
the judges - vlithout f, ult of · their ovm - di d no t kno\1 tha t tho nccused 
,,ere French n tionn.ls who had bee: n e nlisted into the German /..rrro, against 
their will, no pr oble . of criminal repressi on against these. juclges nculd 
arise , b ecause n Gcr r.1.'.ln judge docs not c ommit .'.l. Y/fil' crime in sentencing 
in ·,-,p;r time u Ger .. n sol di er for desertion from the German ;IZ'rl\Y. 

IV. In frru:rl.ng its op inion on the question nf subs t _nntive criminal la.w, 
Car.uni ttee III was ui ded by the rnemor nnda by Major Gqnero.l Myron c. 
Cr~r, the United St t s Judge iLdvoqa t c Ge ner ._ 1, nnd Colonel /,rchibald 
~ Chie f of the Intern t foool Lav, Di vision of the United States 
~ i · dvoca t e Gcncr cl I s Dcpertm nt ( Cor.tnission Document c.153.) 
Committ ee: III shure s the opi ni on expressed in these memoranda which is 
t o t he effect t hat -;1hiic r em turc a nncxn.tion of occu i cd t erritory is 
unquestionably a viol n.ti n of Int ,rna t ion:'.l l aw, it i s unsoun a n may 
be ur1sa.f e t o c onclude ther efrom -thei.t very action t o.ken by n. Court 
l11.l e ed t o b e illc nlly instituted ( or alleged i11egnlly t o extend its 
j urisdiction entc'1. s ipso f r..ct9 the criminc.l lillbili ty of c.11 persons 
ssoci t cd with the opor ::-.tion of s uch n c ourt. Mer e t l.!chnic'tl. 

viol ations of rnterna tion l l a\7 should not bo held , co ipso , to produce 
the indi viduc.l crimina l r , sponsibili ty: The decisive c onsidere.tion 
would seem t o be wh ther t he tria l of nn accused by c. particular c ourt 
deprived him of the protection t o which he r:.:--.s onti tled under the l/\w · 
of Nations, i. e . 

( , ) nhe ther l'. Ri vc n judicir-.1 action flouted o. specific 
prcJJibition of th Hague R, gul tions, or wns 

(b) in clisr gnrd those fund.runcnt· l principles of human 
ju tice ncccpted by civilised pqopl e s . 

The cti on of n c ourt whi ch r e sults in th illego.l condemnation, 
se izure or dcstruct· on of pr operty , s o l d no t pr ot ect ~ judge m rely 
because hom~go hnM b een dune t o l ug, l f rms . In all c, c s, the 
sub t cmce of the c t i on t k n l)o sc tinis t o dc t ur r.tl.ne its 
pr oprie t y undor th lnv, of n. t i on • (P , . 2 . cf Gcner nl Crnncr' s 

, :u-n. 34 (2) f Cr l ()n · l Yinp: ' o 1rer.1 r rm um, Doc . c . 153.) 
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The acti on of tho court itself r nth r th~n nny ruloged illogru.ity 
in its inc ption, should furn~sh the; t est ,,f judicial crininali ty. Tho 
decisive consider a tion would scef.1 t o be wh · th ,r tri 1 of ['.n, ccused by nn 
-nerzy court cl privcs hi.J1 of t he.: pr ot ection t o which he is ntitled under 

Intc:.rnr.tionnl l m·, , viz, v.hc th r judici a l o,oti on produced either a 
violation of sor.ic specific r hibition under th regul~tions, or 1as in 
disregard t o those fundonentnl principles of hunn.n justice r ecognised by 
civilised peopl e s. Trio notion of judici'\l ~uthoritic s in this respect 
i s on no cliff r ent plane fron thnt of r.tl.litary or executive authorities, 
Nor should nny grouter ,,eight be given t o tho pleas of "net of Stc.te" and 
"superior or ders" them is give n in other situc.tions (pnra.30 of Doc.c.153) ' 

V. If the trials of the .Uso.tinn deserters ·;roro c onducted in disregard 
of those fundruncntnl principl es of hur.1nn justice v1hich hnve bee n nocepted. 
by civil is d p uples, if, e .g. the ccuse Yter e denied the right to 
introduce evidence , r t o r oscnt·witnesses , pn.rticulnrly in proving their 
!lsat i a.n origin a.nd Fre nch m tiono.lity, or if principles r epugnant t o the 
.odern practice s of civilised nati ons were applied, outrogeous penalties 
inflict\;d, and the likt,;, then tl}c crinino.1 r esponsibility of the ju(lges 
could not c •rtninly be in doubt. 

But Comnittce III i~ of opini on thnt the judges should n ot e scnpe 
p13rsono.l r es onsibili ty ove n in ouch cn'ses, ·,here "homage hns been done 
t o l gal f orr.1a". Even Ylherc the tria. l v1ns c onducted properly, it must 
be cxrunined Y1hethcr the judicia l nction, al though f orr.1£-lly c orrect, 
produced a vi ol ?.t ion of soroo specific rule of Int rna ti onal law. 

• 

VI. In the pr esent case , positive provisions of the Hague Rcgulat ions 

VII. 

and generally r ec o nisc rule s of cust ranry Internntional law have been 
viol a t e by tho ju~ici a l action in quest i on. 

Under -~rt.23 of the Hague Rcgulntions a belliger ent is forbidden t o 
c ompel the subj c t s the ho s t ile party t o tnke part in the 0pcra.tions 
of vmr dire cted against their mm c otmtry. Under ••rt.45, it is 
f orbid.cl n t o force th inhnbi tants of oupied territory t o s,,cnr o.lle-
gi nnce t o the hostile P wer. ..rt.52 pr ohibits the r quisition of s orvices 
involving the inhabitnnts in th obligatio n t o truce part in military 
op erations against the ir mm c ountry. 

'!'he allege desert er,., ·:!ho w re tried by the Geri. r\n military judg s, 
had ·b CfCcnlistcd into t ti Germa n nrn\Y in fl gr nt viol tion of these 
pr ovisions .a nd of t he ge ner n rules of custonf'..r'y Intcrimtion~l lau, 
mnking "premature" ann~xation i llega l o.nd "usurpntion of s overe ignty" a · 
wnr crime. 

Th death sentences passed on t hese o.llegcd deserters wer ~ sub­
stanti~ily nothin but he cnforeoment of tho c ontinuntion of this 
flagrantly illcg p osition. 

It follows from :.h,--..t has b een s a id th .. t the a. o. th entcnc s, · ven if 
no t arrived a t in the cours of an outro. e ous r ocedure , fl outed the qu t ed 

r evisions of c onve ntionnl 1.n oust inry Intcrnr.tiona I law. 

It na,Y b 
sentencing t o 
a nd de erters 
mili t· ry ju 

ob'jcctod t o thi. nrgument hD.t t . c Ger in 
d n th per ons v1ho un r Gurmo.n lo.;, v r e r n nat i onals 
from t he Ge: n army , clid not i ng but t heir duty as 

c s an c not th ·r ef r e be guilt of ;m.r criroos . 

no t c on _i dor thi s defence.: sound . It sh e s the 
vi w oxpr.:ss~ >r i cv.n memor nd , par a r nph 30 , th t the action 
of judicial authoriti0s in ' · s· r e s cot i. on no l iffc r c nt pl n fr m 
tha t of , · li ta.ry or ox cutiv uthoriti s nnd tha t gront eT we ight s nll 

e gi v •n t o p l cl of " ct of S ·n.t c " . " upori or or c rD'' in the ens f 
judges tha n i iv~n in other s itu tions . Co . ittc III ad t .t th 

\ 
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r ;,1.:r 0er: vf . u, f; t 1945 hu ..., ernl r inci l t. 
thr. Gl7K.:stlc l~:.-.- r [t ; ;, u-· pt;rtn ,..xi irre l ... vl'.n t o h1.; 

nhu t 11: r n, n cc.rt.'.'.i11 ..,e;t 0 doc ·)r do n t 
et , r .r c '- , hu ·:1idcr sen c . i ex r ess l s t a t e 
t cri1.1...,s n n · n t hun .ni ty in :.r • 6 ( c) 0f h~ Charter, ·:mere 

· t t : c n.cti vi ti\,; e'-'cribe 1 ther e ru-1.: crir.iint'.l "·,,hc t hc:r er 
n .) in viol "\tion f th cnc s tic l ff:t of the c ountr, -,her c:rpc tra te ". 
; .or cov r , ,\rt . 8. of th1.; C nrtcr pr ovide s th, t t he f .:1ct th t the def ndant 
,.ct d ursuan · t o or~er of his Govcrnr. nt hn.11 not free him fr on 
r e _onsi ility , ut 1:'lay e c onsi e r e<l in miti ntion of t i shr.ent if the 
t ribuno.l dc t erni.nr, s th".t jus tice o r e quires . 

Tc ur . n ln .. , incor p0r nting 1 ae - -Lorrnine in t o Ch. rn1.ny,nhich , 
inci dont "' l l y , i n-,t bef r e the Co . . ittee , ic- vi ousfy a. ",om stic lar," 
in he , caning of ·.rt . 6( c) l.nu nn cr der .f tl c G ... r r. .n verro. ant in t he 
. uanin f .rt . 8 . of th1:; C <- rtc r . 

Th pl ea t hnt ::. r r:u:m ci ti ~cn cnnnot b1.: • uni sh d f or c onplying ·•1i th 
German b.w, ~-rtic L ly t l e; l :1.r;s n out t 1c inco • or r.tion of Cz choslovaki c. 
a nd Pol and into the.: Gcr;.n n R ich , ·:1f'. r a.iscd y the def nee in the Bel sen 
tr· 1 , . g . by Pr of . · •• S ' t h , ctin a.° Couns ·l f or the Def ence , vtho 

l ea. ed t h,'. cri ... ,.inst Czcc ho l ovnk f'l.n olis h citizen s c ould not be 
c onsider e d ,mr crir.·cs be e c P 01e.., c.n o slovD.ks ,·,er Gcrmnn eubjects 
un er Ger. n lo.v,. T · s p l c,::. ·;,,;i not upre 1- by the LUncbur Court. 

VIII. If co , pli0. cc ·:,ith dc.t:. tic 1£,·.1 oc not free fr0m criminal rcsponsi-
bili y o.cl . i ni str n.tivc offici ::i.l s a nd .c . bcr of r. ilit.:l.ry ~- n pnrn.- nilit<'.ry 
f c:s , it ,.1.y be oub te ·:m0thcr it i s pa s i blc t o r cc o3ni e such 
dufenc i he c .. 0 c of ·u,1 e-- ·:, o "c JO i i on vi s - l\-vis t heir o m 
Gov~r nts nnc hu ir statu or y or ccr i s cert~inly trongcr and mor e 
i dep nde; t ho. ". t ')f ln nc !i is trn ti Vt:: 0ff ici 1 nr of a. r. ' nb r f the 
f orce s . 

a , t cr ...,f-r , i n ..., or,ini - n 0f Cor .. i ttec I I I b e: in line v,i th 
.:i.llfocl j u , icir 1 a. d offi d:-.1 pr , c ice nnt t -::> .~c lcn ·1l c:c1[;~· th nlle cd German 
rm ," s f r 1.:c;ine c · <1gcs f "'m r c.: sp- nsi ili ty for :1hnt, in 
s u s he il11.;g 1 c, u :d g of t c c.., t of ,.lli d ci tizc ns • 

T c.. r (;;; r ._ f "..c t th 

Bu 
th1; 
~nc' 
not pr o 
,... ol i ·r 

o.ny 
r. 

on 

:- the 

::. ju l[i\, c ~r~ .. i r1u ·cl the n.nn<:;xc ti on , f ,usa cc -
1 ( n, · , c..0 i s o , <..- n t .,il hi~ crit in" i r .; sponsibili ty 

tr is il l ... gnl c t , he , by his juc1 .c nt , dcpri ved 
pos.' ti u !)r ovis · -,n of I n \... rn tion l a w, 

..., i., , i.n t~c Cor. ,ri.ttue 1 s opinicn, 
t n,· t t i: , igher cgr ·c t h n a 

.., th\,; inn. :cquo. c rcsul t thnt 
w::ts o ful e: n"~h ·() ,., tick t o nc 

, r ocodu i'toul r, c f r o • r':. r s:)onsibili t ' f or 
ju gr.ent ,... or offi clL'.l cc1s10n. If' he Vl[I.S 

, ;r in 
l-XtO U/\ i g 

h .:•.lli ..., 1 1: · n: r ·.::; " O'" .,rt c rs" 
he ,•r .s , :;o .. llo\'/od t o •·cntonc Ei 

G r ~,.ny , f or o f'i\;nc a. ,,". -:. ns t 
h, r f or de _rt i on i n :,, .. r 

(:nc "uxc •ss ive ", if 
he; Gc ri::r,.n 1..rf:'W , or 
G1.: n St ::-.t o . 

t o 
n C 
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IX. I t vtill cf c nurse be n r.at tc:r f r the c ourt, C\1ns i cl r i n13 the guilt 
of ca.ch individunl j uc r , t o h •. v0 r eenrd, if it thinks fit, in n itiga.­
tion of punishn.mt, t o the f n.ct t h .t t he ctr n-1n judge s. r~ r e nctine 
under sup0rior .,r c1cr s , n~cly or clors f r on their Gov rru. cnt, nnd . l nws 
onnc t c " by the Hitler r66ine . 

It r:i.."..y even be thnt one or tho et her f • t he · juc\ges D"-Y succosafully 
l ..: nd t hl'.t ho acted under duress (necessity) or under c. ni s t r.ke of f nct, 

but t his is , ns ha s b e n sro.a, fr the court t o c onsider and not f or 
t ho Unit e d Na ti ns Y,n.r Crines Cor.nis s i on, wh is cnlled upon ' t o express 
its opinion wh thcr or n0t pr:ir,m f ncie o. war crine has been conmitte d • 

.. 

• 



III/JO. 
8 th larch , 1946. 

I SSION, 

CO'.~, TTEE III. 

The Czocl o , 25,53 . (Christoph Manner,) 

Referred t o Committee III . 

h Februu , th Czcc hoc lov k n pr e . ntative on t h , Uni t cd 
r .. ions ;' c l!' Cri " Cor.! . i s<-i .,,n r e e ntcd t o th C mmi ssi on a ch c again t 
hrist ph · · R , Ga.uh · uptstclle nle it1:;1• and embe r of the SS , fo r th 

l cge d cr ime depor t a t:Lo of oi vili un" committed on 22nd Sep tern er , 19 38, 
in D'-'her. i a . 

C 

short s t a t cr:ie nt of f c t a nd t h 
in this Chn:cge arc s f ol lo ·1° : 

artieul r s of o.lleg d cri es 

22nd Sep cmb0r 1 38 , t e a ccu d ,wi t h the assistance of 
, kidna p ,_d a m· n working with the Czec slovak police , 

trr.n ort-d i im fror.1 Cz c o~lovakia ovc; r the frontie r t o Ge rmany 
nnd de live r e d hin there to th Gt t apo . 

T u c used , up 
g1..: i 0 t ", hel , 

Jc n.r.1e o. member 
th Cn; r . n Int 
f Bohemia. , 

t the inc r or a t ion of h<:; so-c lle d " Sude t en­
h po ition i the Hcnl -in Pa rty and in 1940 

ho SS . Sine 1933 he ,-~ rkcd s a n agent of 
l i gence Se rvice ( Ge t .. 90) in the oorde r r gins 

.and G ldreich fled f ro . r . ny tn Cz ch sl vakia wher e he 
f ound a sylwn as a politicnl r 0fugeo , He assi sted tho Czecho-
sl va k p l ice c spcci · lly in u nma lei. g per ons posing as r c fug c s 
,,h , or:e vcr , w r nctua l ly sent by t he Na zi s t o Czechoslovakia 
f 0r s yir. pu o~cs . 

On cp 0 1 b'-' r 22nd , 1938 , bord r o f Bo cmia , the accuse d 
' ran ed, by orde r · t h n tt<> c k on Armand ,Gddreic h 

a nd , ·.,i th t e ·si a nce th -r unknovm perpe tra tors , 
ki p ed n.nd tran~p 1·t e hir.1 acros.~ t hE: Czcc oslov b r der b 

r !:.any , ·:hor c he a livor ud h ' . t o t 0 Gcs t apu. 

a \ C. nich nd during he days of 
int nsifi d her ~ nr of 
d nur.1b0r of inc id nts i n 

in or d'-' r to ;iai t ?in a pc a n nt 
pr u : ts f ~r th inte nded invasion . 

he cri , ~ unc1 ·r c on idL.r tion a i d t 1 nurin t h 
f th~ Cz ·cho"lova k authur:i.tie w._; ll a s t t error ising 

s evi nee he 
iP r c. f c rr' •d o , 

c,p ctivc file o f h ' ./i istry of I t cr ior 'in _ gue 

I r i 

cr ·1:11..: 8ho 
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III/31, 
20th March, 1946. 

UNITED NATIONS WAR CRD'IES COMMISSION. 

CCNMI~ II I. 

Supplement to the Survey of European 

1• Armistice Conventions and Surrender 

Documentn:(noc.III/22) 

Provisions Concerning War Criminals, 

NOTE: Document III/22 conta ins a survey of the provisions 
of the European Armistice Conventions and Surrender 
Documents dealing with war criminals. 
In addition to the uocuments mentioned there, it 
should be noted that t he Control Council I.aw No.10 
(circulated as Research Document No.15(bis)k is 
relevant to the question. 
Only now the text of the Control Council Proclama­
tion No.2, dated 20th September 19451 has beoo?re · 
avm.lable to this Commission, This ~roclarnation 
contains "certain additional requirements imposed 
on Ger1:1any". Its preamble and the text of its 
Section Xis reproduced below. 

PROCLAMATION No.2. 

Certain Ad.di tional Requirements Imposed on Gennan.y, 

To the people of Germany; 

We, the Allied Representatives, Commanders-in-Chief 0f the forces of 
occupation of the United Kingdon, the United States of Aoerica, the Union 
of Soviet Socialist Republics and the French Republic, pursuant to the 
Declaration regarding the defeat of Germany, signed at Berlin on the 5th 
June, 1945, hereby announce certain additional requirer:ients arising trom 
the cor.tplete defeat and unconditional surrender of Gerr.ney ·,,ith which 
Germany must comply (in so far as these have not already been fulfilled), 
as follows:-

Section X. 

36, The Gennan authorities will furnish any infonmtion and documents and 
will secure the attendance of a ny vlitnesses, r equired by the llied 
Representatives for the trial of : -

(a) the principal Nazi l eaders as specified by the Allied Representa­
tives and all persons from ~-·~e t time nrured or designated by 
rank, office or employment by t he Allied Representatives a s being 
suspected of havi ng committed, ordered or betted war crimes or 
analogous offences; 

'• . 
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(b) any national ~f any of the United Nations who is alleged to 
have coimdtted an offence against his national law and who 
may at any time be narned -or. qesignated by r~, office or 
emph,yrnent by the Allied Representatives; .: . .-! · 

and will give all other aid and assistance for those purposes. 

37, The German.authorities will corrp.ly with any directions given by the 
Allied Represcrite.tives in regard to the property':of aey person referred 
to in sub-paragraphs 36(~) and (b) aboye, such_as its seizure, custoczy 
or surrender. · · · "·. 

• • • • ~ I ~ 

,· 

....... 

!. 
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III/32. 
20th March, 1946, 

\UR CRDIES CO 1MISSION. 

cm. iITTEE I I I. 

The Yusoslav· cases Nos,1323 o.nd 1462, 

1) The Yugoslav Represent tive on the t,tnit ed No.tions .Var Crimes Conniss i on 
presented to the Cor.ir:d.ssion charges agc ins t certain Italian, including 
Italian judges, alleging both vmr crir.les in the narrower ee nso and crir.ic s 
against hwnnnity. 

While the charges, s f ar as • th y • c. l iege \"1ar crimes in . the narrower • 
se n c , \'/ere di sposed of by Cor:unitt~c I 
persons pl aced on the respectivo lists 
Commi ssion, ~hose _parts of the char ge~ 
only \7erc o.djourned. 

ome tif.le ago, and the charged 
of the United Nations War Cri.r.les 
tha t a l leged crimes against hur.lallity 

2) In tho mee t i ng-of Cor.Tnittce I held on 14th ,inrch 1946, Minutes No.54, 
Cor.imitt.ee I decided to r for to Cor.imitte III the question ns to ·;mether or 
not tho crimes involved in thes.e pt.rticular cases 'should be considered as 
crimes ag i ~st htimani ty, an~ for v,h.a t r a son". 

V. Ir .. 

This decision• of Cor it tee·. ·I concerns paragr aphs IlI, IV, VII, VITI 
and IX of ca se No. 1323 and case' No.1462. 

3) The Yugoslav r epresent ti;c has kindly T:18.de an extract from the 
charge No.1323 and ' the aadend1JT.1 t1er t o as f a r as t hey er e relevant nt 
this stage . . A copy of t hi s · ~per by Dr. Zivkovi6 is appended to this . 
document. · ' 

4) The short statement of f act end the particulars of alleged crirno 
co·nta:ined in the c~se No.1462, L r e ns follows: 

11 Tho individuals listed above are guilty of crimes including murder, 
shooting of hostages and Yugoslav prisoners of wor, destruction of 
villa cs, illegal arre s ts and mass deportations • 

• 
11 Thie char c deal s vr.i th a m.1r.1ber of crim s committed by t he Italians 

during t hi s war a ainst t he Yugosluv -popula t ion i n the provinces known as 
VENEZIA GIULIA, TRIESTE and I~TRIA. 

" It is a knor n f act tha t the Italian authori ti cs cecrc tly persecuted 
the Sla v popul t ion of the abovc -nn .ed r ovinces long befor e this vror and, 
ft E:r the occupation of r gions ·;1i thin the frontier o~ Yugoslavia proper, 

t ey did not even t ry t o hide their pol i cy of t erroris m and denationalisa­
t io of th Yug s l nv minority in Italy . Enc ourng d by the initia l 
successe s of the Axis , the I t i n nuthori tie~ , both civil and mil i~ary , 
dcpriv d the Yugosl vs of It ly of all t he pr otccti n at1d rights which 
t he 1., t r should av enjoye d in accordance \' i th the tresties. for e ­
ovcr, h I t ali an author i ti r- , ~ t cr th Yugosl vs of Itnly rose t o 
in conse u nee of t hi s Itr. li n pol i cy d bee part of the Jugosl av 
k-.tional Ancy of Liber r tion , appl i ed to the Yu os l v citizens af Italy 

tho s c criminal me thod ·,hich t ey h d E: . ployed i n the cas of" the 
in it~nts of th eonqu ~r d p rts of Yu os l o.vin propor. 

Invus i ntion of thes 
fr f!1rt nt picture ca n c pr ovide 

her o r sonc c fron ~,hi ch 
thods can be collect d. 

o , pl e t e nd only a. 
Hmrover, in thi char ge 

of It lian cr' .inal 
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11 BERGONZI, ZICCAVO and FABRONI of tho Difesn TcrritoJ:1iole nt Videm 
(Udine) were especially responsible for int_I"?.d'l,loing, during 1941-l:2, tho 
srune drastic measures against tho Yugoslav population of Vcnetio. \liulin P.S 
thoe in force against the inhabitrmts of Yugoslavia proper. They ordered 
the shooting of hostages a.nd of rneobors of the Yugoslav Ax,;q-of Libcra.tion 
the burning dovm of villa.Goe and mass · deportations. Uni ts under their 
cor.unnnd committed the following dl'irnes:-

11 In July 1942, Heman FURLAN of Gozza near VIPAVJ.: (Vip~p) n soldier of 
the Yugosl~v ~ ~as cnptured and shot. . . 

on the 21,st }uly, 1942, ·seven l\lgoslav soldiers were captured. during 
tho mopping up operations in the sector Vipava-Nnnoa and shot on the spot. 
Their houses . were burnt down on the sllD3 day. 

On tho 24-th hugust 194-2, the so-called Pnrtisan SJ.SA, a Yug"slav ' 
soldier, was captured an:1 ahot. . 

Between the 10th and 15th· Sept~mber 1942, the squndristi burnt dOli'l'l · 
several hous~s in tho village GRAHOVO near GORIZIA in 1'.)Venge because · 
seven young Slovenes had joined the Partisans in tho woods. 

On the 28th and 29th Septer.mer, 67 relatives in all of those who had 
joined the Yugoslav Arnu were arrested and sent to concentration coq,s. . 

• ► ; .•. 

On the 1st October l.S42 a nur.iber of families, \7hose amibers · wore with · 
the Yugosla.v Amr/, v1crc deported fror.i the nunicipnl.ity of TRNOVO (Monteapino). 
17 fam.1.H.ea were a1so deported froci tho munic1po.l.ity of at.FSTER near 
Gorizia ( Gorica). . . · 

On the 7th November 194~, Fr~_.MASLO and Hedvik MASLO, Yugoslav 
soldiers, of Monforte c:1¢1-T-ir.invd, and n \"lanan. Partisan were captured and shot. 

On the 26th November 1942, about 50 rclo.tives of Partisans. . v,e,re · 
arres~ed and deFortcd from PODBRDO near Gorizia. 

In December 194-2 a nwhbcr ' of punitive expcditiQns, so-onl.led 
"rastrollamenti II v,ere carried out against villages in the aren of GORIZIJ~, 
TOI.MIN and IDRIA. Houses •were burnt down o.nd a number of persona were ,,. 

·, • .> shot or deported. · 
On the 5th December 1942, 16 more relatives of Partisans vrorc arrosted · ·' · 

end deported from tho "rastrellru:iento" areas. · " • ! ••I::~ I~ ; . .. ,. 

5) Arrangements have been made for the Minutes No.54 of 'the meeting of 
Cor.vnittco I, held on 111-th 1iarch: 194-6, to be sent to' members of Comcdttee 
III for'inforr:ntion, as soon as they are av•ilo.ble. 

f •• 
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III/ 33 . 
22nd 

UNIT 

C01 TITEE III . 

of a definit i n o f 

"crime s a13a inst h· ni ty . 11 

c~~pile d by E n Sch;~ lb , Leg 1 Off icer . 

r.· P-.ce l in:inary . 

0 1. •. i tt e III, t ·1ho . the c a s e of C i s t Manner ( . 2553) v;h is 
charge ·,i.t h a II cr i . agai ,1 st w-iani ty" ha d b ee 1 r fer r e d b, Co . . i ttee I , 
depided i n i ts r.iee ting held 12t. } r ch 1946 , t o a t e . ot a definiti n f 
" crinc s against humani ty" , and c ' [' e d t 1i s v,ri ter 11ith t 1c c llection of 
t e mat eri a l and th~ pr epara t ion _ of a paper n t he subject . 

1) 

2) 

3) 

4) 

5 

1) 

The ~ r esent r E:por t o on tt..i n s : 

: s ur vey of he use of t 1e t c r r'l II crime r,ain 
ex r ssions prior t t ' 1939 - 19 5 \":ar . 

i t y 11 nd si . ·1ar 

The pr epar a t o di cus i ns durin t e 1939 - 194 5 ·:. 

f 
. 

na l ysis th · s ic doew: e S 0 t e pre ent p s t - r;ar per iod. 

e r ivr• r tho:; ture.~erc proceedings t pr e s e nt 

stil l i n pr 

n a t t ei. pt at a defi ni tion. 

II . T rior t o t he 1939 - 945 ~ 

Fo t h Ha u~ 'onv ention of 1907 recalls ha 

The a doc ur.1ent Y i c dea ls , as it 
i the narro·:,est and e ch i c a l 

c s o .. s of ·,or ···' · c ~· r e l aid 

• 

2) Th -

did no., 
th 1 • ,,x-Ka i !Jt, r ·.: 
' 1;. t :1c .. 

' 

d 
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offences agai nst noral·, not l egal provisions. This prec dent of 'i.rt. 227, 
ther efore , does ot C(?ncern the re sent pro bl en of II crimes against 

• 

hw:nni ty ', because the l at or r · e _franed in the Che.rtcr of the Intcrna tional . 
' dlitory Tribunn.l, are crines offending ·aguina t legal and not only .oral 
duties . Art.227 of the Treaty of Versailles Yms, of course the pre-
decessc-r not of the p rovisions of .nrt":6 (c) of the Charter, (erines ... gainst 
humanity), but oi' _1•rt.6(a) of the Charter (crines against peace)( ,1ith thi& 
important distinction~ that -the cr:i.J:'lcs against peace under J..rt.6 a) are not 
nerely contraventions of .a noral code~ "'but violati·ona of l egal provisions. 
This diffe r ence illustrates- the d~veloprent of'. intcrnatiohal law - at least 
in thenry - bc t·;1een 1919 and 1945. 

3) The Cor.T.dssion of Fifteen, set up in Janwiry· 1919 by the Prelininary 
-Peace Conference, r eported the.t "in spite of the explicit regulatidns, of 
es tablished. custons a nd of t he clear dictates of hunanitv; Oemaey and her 
l ll_ies have piled outrag upon· cmtra.ge". The majority of th e nembers of 
the· C_or:ir:ds•sion held that all person·s belongi·ng to enecy countries, hovrever 

, tigh ;t~eir position may have been, ;fi thout distinction of rank, including 
chiefs of Sta tes ·.-1ho .have been guilty of offences against the. laws and 
,.ustor.,s of Yrar or · the laws of hw.io.n~~ are liable to criminal prosecution". 
Here ·we find··for the f~st tire the juxta -pC's;i.tion · of offences agains·t tho 
l " -,s t'.nd cus .i;ono of VJ:cr corro spondi r~ to •• rt. 6( b) of tho 1945 Chnrter, .'.l.nd 
f')ffences ngninst the laws of humanity corresponding to its ,u:-t.6lc). 

4) I do not kno·.-, ·.-,hether the 1919 Cor:nnission, in using the terns "offences 
age.inst the lav,s of humani~y" had in nind offences ·;rhich v~re not covered by 
the oth r expression "violation of the l aws and custoT.'lS of ·;mr" , . particularly 
vmethcr the Comr.tl.ssion thoueht of c1 i nes aga inst' ·11any civilian population" 
committed by the Centra l Powers · in ·i orld 'far I. It is · co .1on knovrledge 
t hat- to some extent a lso in the first yrorld ~war persecutions ~f their own 
nationals had been conducted by th~ Cc ntra l Powers 0.n a considerable scale, 
though n t orr a soale cor.ipa rable ·:ii th' whnt happened in Nazi dor.u.nated Eur-ope 
between 1933 and 1945. Reference i s .~de , e .g. to persecutions by the 
Austrian and Hungarian authorities of politicial opposition groups and of · 
Slavonic and Ronanic races in Austria and Hungary, and crir.ics cor.anitted by 
Bulgars and Turks against racial i7d.noritie.s. Whatever the ammer to these 
questions :i:laybc, in :the actual t ext o f the ~.'eace Treaties, the phrase "laws 
of humanity" does not appear and : rts.228-23O of the Treaty of Versailles 
dealt only vri th acts in viola t ion of the la'irs anq __ c_ua-~oms of war. 

III. The preparatC'ry discussions d~ing the Sec ond World War. 
Action by the Uni t cd Nt tions Vior Crimes Commission. 

1) The rece ssity of i ncluding int the r ctributive ·actions of ~he United 
Natio ns also crimes comr.d.tted against neutr~Is, agains t · Statel ess persons 
and last, but not l east, a gainst per sons f e neJT\Y na tionality, ·was felt 
early in the second 'IC'rld War , when the outrages c ornmi ttcd by the German 
Nazis a nd the . Italian Fascists ag ins t cpnosition groups and racial 
ninoritic s beoane gener nlly knovm. It vm.s particularly the unprec edented 
erimes a a inst the Jov,s , irrospccti vc of t he ir citizenship, that c ontribu­
t e d t th enero.l opinion t hat n t only '-cr.imcs cor.mitted against allied 
conbnt nt and lied civili an p pu,lat ions , s hould be punished. 

The London Intl' rna iionnl Jlssor.ibly , e . g., r ec nde d in"The Puni hmcnt 
of y· Crimina ls" ; Rc l)crt of Co . . ie ion I, p . 7., tha t in definin the scope 
f th r tri~utiv action of the United Nations , 11 a comprehe nsive view 

should b e t ken, i nc l udi.ng not only t he cus toT!'lB.ry viola tions of the lav,s of 
rar, b t o.ny ·othcr s c ir·us cri e against t he loc l a•;, oo ,, itted in time of 

,, ,· t h perp tro.tor of ~·ihich ho. not be n vi sited by o.ppr:.opria t c punish1n:mt". 
In r e spect of the cxter.:tlna t i n of Je~-✓s , it vms rc:eomnended"that punis ,,ent 
hould bl,; · . posed no t onl xmen the · ctir.lS r, re Alli d J e s , but eve n ·h n 

t (; c ri " S d cen er, . tt d against t t e l s J1.r,vs or any other Jevra , i 
" r many or e l vmor • 11 Finnll , t he I ndon Intc r no.tion 1 • sembly r "C -

nded "a sp dy punishr.1 nt of er .1 r-. t hose t · t ·;., r o por petro.t £Jd 
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oe ce- r.:indc d Gc.. ri ·nn 
, .. :.1 o.n c1 cTder" . 

t he 

2) 
dr. C 

{:·.ton · ."r.r Cr iL ·· s C :i. i ssion it ol f :1< s fro .1 V1;; r y early 
·,ttont i o n to t he !>U i nh .. cnt of' crir.10 !\uc o. t o c 

._ r e"' ;:,.nd t a t c l c s J err" in G~r. ".ny . .. . n r e u l t f 
cons i dcr n t · on by ti c C :n i s ion o hl1 r ft r 0 elut ion subi: i ttc d by 
C .ti.tt c. II:i. unde r th ~ t itlc "Scope of t 1.; e tributivc ,ction of the 
Uni ed lnt ion ", (Doc . c. 20 ), n l ott(;r ·::Rs ·:,ri ttc n by· Sir Cecil Hurs t to 
the R • rt n . ,.nthony Eden o th£ 31 t J(iay 1944. The. f llcwinb v10.s st .. t cd 
in t hi s 1 •tter, he c.x t of ·,,h i ch ·ms prov d by the Co !T.1i s ion on 30th 
~y 1944 ( i nutc ~ fo . 0): 

" Te chnica lly , n distinc tion a n ,;:,l., 11 b e dr a :m b e t ween o.troci tic s 
er u::it ·ca by c e nor.lY rrhich an : violu t .Lons of t h0 l nn" o.nd cus t ns of ·,or 
:md t ho ... o w i c h , r e not , but it ·: ill pr obably be th _ ne r a l vie·., t hat th 
nee d t o e xa c t r Gtributi0n i s a gr ou t in t he onG _c ase r~ s in t he other. 

" , . cu t ry of one . tr c i tics ·:,' ich res d oply affecte d t h public 
r.1ind , but ·.;hich doc c; not 'f 11 stri c tly ;· i thin th d f:i.nition of ·:.l'.r crir..qs , 
i undo :bte dl y t ho :1_ trocitio ·.:1ich h~Vl- b e e n co .. . 1itted on r cial , 9 olitical 
or r clir.;iou"' gr ounds in e noqy t e r ritory . 

" he publicity ·111ich ;,a g ive n t t e ap oint1cnt of the Cor. . ss ion 
fo r the Invc tigation of ·:.'nr Cri . s l e d c .ny c epl e t o r c, ur. e t h::t ·it 
· : uld b e .. ''.rt f the dut i c o f t c Com .:i s i on t invc tigat c troc i ti ' S f 
t h:i. chf'.l·n.ctvr c .. i t od by tho n c: . , i n e n :·.w tc:.rr i t r , n s ,·mll s in 
occupi e d t Grri t ory . I ha ve been aiiproc,ched on occc. i ons by bod i es nd 
indi v i du· l s de s irous of kn vri.1[! ·:rh. ·t t: r h .. y co 1ld hv lp the Co . r:1i s ion in 
t i pa rt of it ·,ork . I f 01. c oth(; r . - chine y for de alin with the above 
c · t e ory of c ~'. O f: is to be "'e t up , · th Co. ; i esion fc 1 t -.t p iblic 

nnou c enent t o t his ef ,c t 1:1ould b e hc. lpf'ul , in or d r tha t tho public a t 
l ar .e . ay understE'.nd thc.t e f fective steps ·,ill be t e.ken to e nsure t a t t h 
author 0 of hose trocitic s :trc brought to juctice . 

" Th Gov .:.:rnr.:c ntc, oft e UnitGd a.tion L " Y "lrc ;;,.dy avt- in view sor.1e 
plan for brin ,i n . the uthors of the<>o cril: es t0 justic e , but if t ha t is 
n t the case , it i right t h.. t - r ou l a k no '1 tha t thc · c c .·ni ssio is 
pr l., r e d tc · ke: up t his vmrk i f y d in~ it co.n a s i s t t Gove nr.ie nt 
of t e Uni ed Ia ions . " 

Th t h(.. n Lord Ch nc ·11 r (Lcrd Si n) r ~plil.d t o Sir Cecil Hurst n o. 
l l- t te, r du t e a 23rd ;.u;us t 1944 , i ntor a l i c, , : 

t o 31s t ,·. y ou r ef e;r t " Thirdl y , i n 
t: i1C •. \Y e.tr citie s 
ff' . ·ly , a r citi 
c. nl3 :iy -rri tory . 
in n ind ::i.r ticu . 
~sslli:le here i 

fr.11 ni hin the d f initi on , 
s c . · t c d on r ncL 1 , poll ticul r r c lig i u 0 0.nd. · in 

pe n o. v0r . ·.-,ido f'5 ol d . I o • oubt y u 
.<'\ r cci tics comr.1ittu Ct[ nin"' t the I 
th(. thl.. mas ncr "' "' ·:1 ich h vo oc curre d i n occup i e d 

. t <::rri tor y · 10 

n que st i on c. 

o " nd en.; ·:;o ld b e 

lo dou t t hey ['.J" l; p n.rt of 
fr . he t L , ·~ 

r cc ivc: n c nsidcr 
. i r .t describ L: , 
, xpr 1., s t '· ... viv; of 
.-.. s · n. hL C r:ni ss i n p l .-, c ,~ n 

1 id·· ne e ·.-,:1ich n '-Y , t nd0rL d t r t , i::; r-c: r .. sub j~ct . 
•·· ld -., r. ou , o·.1(; v~1,, , t : .. t 11<:. q L ti 1 of ~ct; o t l i t; kind 

ry r ,.i "'C"" :ic,riou: difficulti>v . .na i -.1ould pr b 
1., Co 1frn.i. :::h .ld nL t l"O, r rn ·, r.i. ·r t) 

<,L l 1 i 1 ·!· vo .r c.;01.; , 

no 

:f <..l I 
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H.i.s J'o. j e aty' s Gov rru~ nt do att ;_ ch vcr , grc.:i.t importance to the i!lvestiga- · 
tion nhich t hey f ee l sure is proce'- ding of tho qassacrcs cor.lr.litted in the 
occupied terri torios D.nd the· idcntificatibn of those responsible. J_' 

The . r.i\_tt cr ·;1 s further discus sod in the r:eoting ~f the Com.--:rl.ssion . 
?eld on 26th ..Se;)ter.lbcr 1944. The r ecord in the i · nutcs of the r.1eeting 
is as fullows, (Doc.1 .33, p.3.): · 

11 Persecution of Je,1s. 

"Lord Wright wa s of opinion that the persecution of the J e'i/s in 
Germany ; was,. logic, lly, a Vld.r crime , and thc.t the Cor.irnission might have to 
consider extending its definition of wnr crir.les. II 

. ThG Ch~irn~n, Sir C0cil Hurst rer.arked thc t Lord Sir.1on's letter h.::d. 
indica t ed n dostrc th~t the Coanission should not interpret· its nandntc 

. · in uny narrow spirit, but pointed out th difficulties in the ~18:Y of · 
· ' incl tiding in the Commission I s duties the handling of Gen:ian cri.Ires against 

Geri.w.ns in Germany. Ho, (tho Chnirr.ian) should like to ' r er.dnd the 
Cnr.u:dssion tha t th~ vast majority . of th0 cr~s ccr.imitted against the Jp~s 
fell vii thin the Connission I s t erms of ref erenco because they he.d been 
carried out in occupied ·t erritory such us Poland, or because the victims 
,verc non-GcrJTL'.ns. ·· 

I 
, further letter by Mr. Eden, da t ed 8th Nover.iber 1941+-, W' s rec iveci 

fro□ the Foreign Office, confiming the a ttitude taken in the Lora· 
Chencellor's l e tter do.t ea 23rcl ,'.ugust_1941+-. It sated: 

11 The views )of the ..-·ar Cabine t on your ·1ettcr of the 31st May ;rore 
conu:runica t cd to your Comission in the 'letter from the Lord Chancellor to 
yourself a s Cho.irnan on the 23rd , .uf:ust 1941+-. The f ourth poragrnph of 
that letter -dealt vlith the su~restion put for-~urd by the Commission as to 

· a trocitie s comrjittdd on racia l, political or religious e rounds in eneey 
t arritory. · In th t l ett r, •o.f_t l:r s t a tine the vie-r, then hold, the Lord 
9hanecllor ·.v ent on to s ay th t His 1 j osty' s GoVCT11!7.ent 71ould eive further 
consider a tion to this question. I on therefore -;-,riting to l e t you lcnovr t 
t h~ t His lltk.jcsty' s Governnont adhcr~ t o the vie~s a s stntcd in tha t letter. 
Tho r.v~ jorit. of · the se a trocities will ht!.vc bee n cor.imitted against eneJT\Y 
nation ls; if cormiittcd a a. inst : ,llicd m.ti ona ls they a r c within your 
Conrdssion I s t erms of r e f •r encc o.lr ea.dy. I think it is clear from the 
l etter tha t there wa.s no intention .to cxclud~ a trocities on these grounds 
in ene1:w terri t ory if they in f act c , e ~7i. thin the ca t ceory of ,,a:r criros, 
but you wer e clearly r aisin tho ·,idcr issue . His Ma j esty's Government 
do not .. a s vras sto.t ed. in the l 0tt~r , - ,r.i.sh to preclude the Commission 
fro□ ccllectine a ny ovidc rx: e which they f eel ·.rnuld b of va lue in reiation 
to the renc r a l extcrnination p(\licy ·.1hich has undoubtedly been curried out 
in occupi ed t rri tory i n circumstancc: s vmich constitute war crimes. 

• 11 Apa.rt from other c ons i d r a t i ons His n j t: sty' s Gover ~ nt f ee l that 
the prngr e ss of t he ;a/Jr h l3 rnade t he ·:, crinino.l question one of some 
urge ncy, a nd it Vlould be a T.1i s t k .for the. C mis s ion to undertake this 
uddi ti ona l und h avy burden. It i '" unnecessary to s a;y the.t His Majesty 1s 
Government sincere l y hope that t hnse ·;mo have b een r esponsible f r the se 
a troci tics ney on cl y ho.vc t he puni shment ·,,hich t he ir t'.ctions de se rve. 11 

3) On 1hc 12th J une 1944-, 
int r a.lia. , the f o l o 'Ti ng 

r os i a nt Ro·osevc l t no.de o. ot t ement c ont · ni ne , 
a, .'.\phs: 

' • , • . • Thi s n.'ltion i s l od by the 
. inority r oups by th0 nzi~ . T u~ th 
pl-opl e sir.lply bl.c~u c of r co , r e, lir;i ous 

f all possibl e: crinc s , . Since th lo.zi 

sy t 0mntic per ecution o f holplc s 
npr v kcd r.iurdcr of i nnocent 

or pol i t i c cr •ed i s t he blackes t 
be ._:-.n this c ,ipai 3n !,10.ny f ,our 

_I 



.. 
I 

-5-

ci tizcns in o.11 r:ulk" of l ife and of , .11 poli tiea l l'.nd r c lie ious pursuaaions 
ave expres s d our f cline of r epul s i on nnd our angur. It is o. ratter with 

r ... peat t o \:·hieh t hcr i s o.nd ca n be no di vision of opini n amongst us. " 

" • · •••• T the Hitl rite s, their subordinat e s a nd functionarie s nnd 
so.t ellite s, to the Gcr man pcopl a nd to a ll ther people s undor tho Nazi 
yoke, ~ hs v rode clear our de t 0.rnina tion to p~nish a il participants in 
these e ta of savagery. · Int he nano of hur;w.nity ·we have called upon ther.1 
to spa r e the lives of the se inn cent pe ..,plo. 11 

.. . . 
The· the·n Uni t ea Stn t c s Undor-s· ere tory of Sta. t e , Mr. Grow, said on 

1st February 1945 that the Stntc Depar~r.,cnt pl nn cnlls. "·for :tho pllllishment 
• • ••• for th whol broad crinino.l enter prise , includinr, offences ;7herover 
e C"mmittcd arains t ••••• ninority cl emonts, J ewish, a nd other groups nnd 
-incli vidua ls", . . . .... _ .... 

4) In the House of Corranons n 4th Oct obdr 1944, in ·r eply to u question 
o.okinr, th~t t he ru. .. c s of t hose r c'-"pon"ibl e f or crir. s agninst Gcrr:um 
democru t o c.nd - nti-Nnzis , "Ueh ~s the rurder of 7,000 internee s in . 
Buch ·m:o.ld c..ineentr tion car:?p , should . b added t o tho 'list of v,nr crir:dnnls, 
Mr . Ede n said: 

" Crime s corrani tted by Gorr.ians Ci.;: i ns t German, however r eprehensible, 
are in n differ e nt ca t p,ory fr n r,o.r crine s and ~ a nnot be dealt with under 
the so.r.1e proc~dure . Hi s , j e sty' s Gover nment ho.ve this matter under 
consider ation, but I m:1 nvt in a posit i cn t o r.w.ke a.ny fur t her statement 
·a t pr e sent. -' ' · · 

In r eply t o, a f~thcr -. questi'on £'.~ to ·1hc the r ' the murder of a nti-Na zi 
• Ge ns in Germ.:: ny via.s ·not j u-·t .::-. r, c~. ir.iin 1 v.s the murder of other anti-

. . Nazi s e l s e rher c , 1.ir. Ed.e n sai d : ' 

" I ··:c.s not tryin , to ronsure t c de ee of the r epr ehe nsible ir)6.ny of 
the se deeds; .nll I ·m.s so.y i ne wcs_ th .: i t. --~ s .no:t_-1: . \.nr_q:r~~.J.n the 
s ense r-f other crimes thD.t o.r · "Qe ine .. oor.T.tj.1t 9.c!-./ O.?J.d other _i;1eo.ns rmuld have 
to b e found for den.linp y,i th it. " · 

-Finally, i n r epl y t o a qu s t ion ,b, • Silvcrr:l.'.ln ns to v.rhe ther the 
te:cm,:; of r e f r c.mcc of the We.r Crim s Cor.ir;ii ss i on should be 1,idened so tha t 
aP ~ the se . '1. tt r s ,could b e dealt ;·,i.th by exo.ctly the s rune proc-o dure , Mr. 
Ede n s a id : 

" No, Sir. We r eo.lly h nvc ri ven some thou ht t o this . I cannot 
agree ·ui th my H n. Fricl d ab out ·:lidenin t h ·. ,er k of tre War Crimes 
Comnissi n ; t hey hnve u v0ry def inite nnd eircur.1scribcd t ask. I agree , 
hoY1cver, ab ut the ffc ns i ven ss of t he se criJ. c s ; all I so.y is, tha t 
they mus t b9 handh:d i n some other ·;my. " 

In th~ H~u se of Cor.11, 0ns on jlst Jan ry 1945, th then 1 i nist er of 
Stde , fr . Ri chard Le.,·: str.t ed, in r e l y t o ques ti on: 

11 • Crime s ·c o . i . ans ::1.gai n t · Gcr .'\ns are i n dif f er ent 
cat er r y f r om 'il f X cri me c nnr t b e, de t ·vi th under the s , · procedure . 
But in spite of t i . , I can s urc l.\Y hon. Fri ,nd t h t Hi s ~ j e s ty I s 
G ver nment ·/ill do t 1eir utr.iost to e nsure tha t t he s . crime's do net ') 
unpuni l e • I· is t l 1... desire of Ht j ty I s Govcrnre nt thut t he 
auth riti i n p st - -,., r m.any s all r. e t e out to · t he perpetr r.t ors of 

·s •s t he p ni shmc.mt s ·.1hieh · h deser v • 

11 Tho autl ori tic t o :hich I r <:.f r ,,ro Hho v · 11 b 
i n eontr Ge . ny whon the ·:,~ ·co ·2 t n nd . ' ink I cnn 
1 .rve i o hon. o.n l e ned Frie nd · ·wi t; ·:,ho those uthori t i e s 
•.-fill be . " 
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, : 5) In view of the ·g_uofatio·ns f r cn C JE :ls sion docunents , r coT.11:lcndations 
f.ror.i .semi-officia l -·bodi s lik t he· Londo~ Intcrna tionnl h:::ie-,!bly nnd f r-:,r.t 

· t~e quoted. officinl · st"a t c •. c nts of spoke srnc n of thC; British n nd . . rica n 
Governments, it is not difficult to conclude 1hat i\rt. 6(c) of the Charter 
of the Intcrnn tionnl J,Jili tnry Tribun'"'l and its corollaries, p~ticularly 
~r,. No.10, nr the outcome·, of the dol iber e.tions of thfs Cocmdssion, and 
~imilar discussions in ·otI-:ic r quarterR • 

. - ---- .... . ·-
· rv. Crir.les ae;ain~·t ·Hum.~nity in r ce nt basic docllr.lents. 

· The f._ollr;vti,ng documents conta in provisions rc 0 nrding cr:imcs neninst 
, hurnani ty: · i 

l) 

2) 

3) 

I 

the Charter of the (European) Intcrnntionn.l iilitury Tribunal, 

Contrf"ll ~ouncil Law No.lo, 

the Ch'nrter ·of the . Int -rnc:t~~n 1 1 "litary T~i'~uno.l :for the Fnr·· Ee.St. 
•• • ...., ,.!.. .. . • 

... ·rt r.iay be rie>1fed, · d:n this c 6nnc ction t ·ha t the !-.ustri"n "Consti:tutionul 
/,ct concc rnine ,,.r Crincs C".nd other Nn.ti onal Socia list Misdee ds", v;hich 
was ena cted on 26th June, 1945, i. e . bc fpre the conclusion of the Four;.. 
Pm·~er. Agreenent ·dated 8th . lugust 1945, contnins, in sect.ion 1 (2) n penal 
·eanc~jfon for "acts · r epU3nnnt to 'the na tu.rnl principles 9f .hUr.Ja.nity against 
other persons," . (i. e . other thnn e necy conbatv.nts nnd ciyilian populations 
of occupied t erritories.) · 

1 The 
·l!; 

th Chnrter of the 

·'' ' 

( A) ;I.I't. 6. of th Chnrtor rurnexcd t o th~ Four-Pov,er ;•gr eer.ient of 8th 
i,ugust 1945 provides that the Intornc.tioml lilitary Tribunal shall have 
the pc,vrer to try na punish persons ·:,ho , actin8 in the interests of the 
European /.xis countries, Y: h thcr es indi vidue.ls or o. s r.1e~ crs of 
orp:c.nisnti ns, cor.ir.ii tt<!d o.ny of tho f ollo·;tin crines: , 

( n ) criIOOs U[ninst. peace 

(b) wur criL"ICS ••. • • 

..... 

( c ) 

• I 

crimes "p i ns t humanity, nru. ly, r.nirder, extermination, 
e ns l a v . nt, aeport~tion and · o t h~r inhumo.ne a cts.committe d 
again•st ~ny civil i .".n popul a.t:j.. on, b efore or during the wo.r; 
or porsocu_tions on p0li tict.l; r ncia l or r e 1 i e ious grounds. 
in executi on r r in c nnection wit h o.ny , crime within the 
juris dicti n of t ho Tribunc.1.l, -whether or nut in violation 
cf the do , · tic l o.,, of· t he country whor e perpetra ted. 

(B) From the t c"t tne f oll o .-li.nr, can be r.n.thcr ed: 

. ( o.) in order. to f .:il under ,'.rt. 6 ( c ) " cri.Jre must have b oe n 

I • 

c onr.ii t t d by pe r sons ·, cting d.n t he inter ests of t he Europcrui · 
Axis countries ; 

(b) 
; 

i t i i rrc l · vant ,heth r th c rim 1:1S c or.\7:li t cd by a n " . 
individual .:l s uch er by ~ r s on s r. r.1 mb er of I a n '-' 

or . ni !'ll'.tion; 

( c ) t h r aru tw f cri .r.1,.; neai st h 1ani ty~ 

er· , of ti o 11r.rurdcr - c 11 , n:.n)ly , . dar , ext .,rminntion, 
ens l n vc,mont, cloport t i o 1 ; d o h<;r i nhur.lllm a cts, and · 
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"p.._r CCU i ::> ii ,, . 
( cl ) t <., i'0r .'ll,l ' , , \.- e ,' h~ :ore G\.-ri ou F yp .,:; , he 

·:r 1.: ryr vi de s the-. h, .Y : lU. · h .tc ... e n c , r.1r:1 i ttc d ('. c.i :1 t 
rmJ c i vil i :~n p:>pul··t i on . hi. ::ucns t h, · (1 i. c s 

.... r • . in. t . •i i t .~r ~r f re -.; . [• ' (; OU't -, i de th(; SC pG f 
( 2) .,:i. n r·l0 nn<l i · 1 --. tc., · .c t "' car.'!T, it c 

· ndividu, l " ·.r v -.1 '"'0 out s i (.; he c p1.: . The 
indic~t c s t .. t [1. 

(3 The nn t ionuli ty 
i l ovn n t . (rr( . 

e 11 , he ef'?r c , i 1c l u clc 
s t :,l l i vd :-.. 11 ·3 n r•a in t •;: y n0 io '\l s . 

" " llic: d civilfo.n nul '1ti n .:tr t he victi ns , t he 
f ~cll .::, t · under ,. ·t - 6 Ct) .. nd ,.rt .6 (c), 

It i8 irr,, l c..v:.n 
been or::·'i ~.cd 

·, .·h~ t .e:r "" .. er · . c of t he: " .. urdar t 
l- f r durin[< t he ,'le r . 

c " 

( f) ·,--i h r ··;T. d t 0 p -rseCl'.ti n ", t h1.., Ch2.rtc r pr ov i d0 t h t , 
i n ar dor t f ,.l Lln er t he. . rnv i i on , tv condi i on nu t 
be c or.1p i cd ·::ith: ( l t he: c r sc c t ion :1us t hc.vC; b een 

( ~ ) 'Ut e; 

i 

(,) 

(. I 

1i tt -=d on :_:> i ·ic ".l , n ·.ci:\l r r olif' iou · pr und , a nd 
i • ·xccution r:f , 0 in c nn cti on ·:r.i. t ,1 c.ny cri . •;,i thin 

i d i t i 7 he t r i un 1 . 

I''l h o , .r t • • 
s tie, t r s :-.nd 

r e:: e;cution 

C l 

r 0 r, 

cil 
p • .!i-6) 

on 

.re- l e s 

t h~ nerro·:rer 
.... . 

'1 i i i1 i n 
nsi le on h · 

Lcl1:1 T • l 
• J • - ) 

·.'i ic . . \ a~ D <. - od 
:.[T t.. ,.n.:e nt ')f 

l · r e 
.i.rr \., l :\n 

:)f tie 
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is no def ence to o. ch,,r r,o for •. crime <'. r,uinst hur.ianity. It 
is submitted th t this is only one upplica tion of the aen;ral 
rule per mva.tinr the nodern la 7 f ·;ro.r crimes that superior 
order is no dofencc , if .the order is illegal . Art.6 (c) of 
the Cmrter provides in effect tha t superior order is no 
defoooe even in cases where the ille[ial order or, for that 
matter, the illeeal permission is eiven in the form of a 
municipal enactment. Here the Ch~ter expressly lays down 
the suprer..llcy ol' Interna tional lnw o~cr municipal law. 

The definition of Cri.100s i:ipo.inst Humanity in the Control Council 
Loo~.w. . I 

The nssur~ption made ubovc (l(h)) about the criminal liability not only 
of the planners and instigators, but also of the actual porpetratcrs, is 
borne out by ,1rt. II( 1 )( c) of the Control Council La,1 No. 10. . 

In Law Na.lo, th dcfiniti~n of crimes a~ninst humanity which is, 
·r~ughly,taken from the Charter of the International Military Tribunal, is 
preceded by the ,·,ords " utroci tics and offence s includine but not limited 
to ••• 11 • Hcr_c,, xpressly, the p rp tration of th individual a.trocitic:s 
and offences is decl rd a punishable offence . The actual text is ns 
follows: 

" Each of th follovd , r, acts i!3 r ocoe;nise d us a · crine : 

( a ) 

(b) 

..... 
. , 

..... 
(c) Crime s agai nst Hunanity. J~trocities and offonccs, includine but 

not lim~tcd t o ,rurd r, exter mina tion, onslnvcrr£nt, deportation, 
irnpris~nrnent, torture , r,ape or other i nhumane acts cornr.u.ttod 
aeainst a ny civilian popula tion, or persecutions on political, 
r acial or r eligious grounds v1hother or not in viola tion of tho 
don stic lav,s of the country wh1;r e: perpetra ted. '' 

It will be not d th .t a s f er as "per secutions" are concerned the 
second of t he t wc conditions contained in the Chnrtcr (supra l(f)~ is 
dropped f r the province; of the loca.l la:,· · a s i ntended for the t erritory 
of Gc. rmn.ny. This means th.,.t to b e a crime against humanity, Yti thin the 
re,:ming IAw No .10, it is not neccss· ry tha t the; perse:cution was committed 
in execution of r in connection ·.d th a crime acainst peace , a vmx crime 
r a cri.Joo against humanity of tho murder type . 

The m ove quoted prC'vision to th eff ec· thn.t domestic l o.v, is 
irrcl v~nt for the qu0s tion whe ther or not a crim ar,nins t humanity hns 
b0en commi tt d appl ies ls und, r L.T il .1 o. 10. 

Art.6. of the Chc r t ur of ' t he I nt ~rnational .i l itary Tribunal for th 
F .r Ea s t Ces nblish d by Sp cial . oel~.m.tion of Ccn~r o.l Mac ,rthur, ·upreoo 
Commander -for the ,· n i ·cl Powers - seu Doc.C.182} is frrurod oniho pattorn of 
, rt. 6. of thv Cho.rtcr of t h0 (Eu.rap o.n ) I nt0rrmtion 1 ·,:.i. li t :-r y Tribu .1. 
The diff' r ences o.rc o.s foll ·:;a : Th pr vis · on th." t the a ccus d p rson mu t 
1ave u:n 11 .'.'.ctin in t, t; i nt c., rcs t" f t h .t; ope,a.n ,lXi s Countri s" , docs , 
of course , not ppc in th · F Ch~ t or. The l a tter speaks of 
11 •' • • i: E s t ern v r criminals". ·.; 
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Tho dofin:ttion of crires against peace differs insofar o.s tho Ff'.r 
-:-c.st crn Chnrtcr sp a ka of tho 'vh, ng of dcclnrcd or undeclr.rcd r r of 
nerrr ession" und o.dds Int rn tiono.1 ln ·,, obviously Intcrno.tiona.l cus tor.mcy 
1.- ;1 , to Int rn~ tionc.1 trc ties, o. cements or a ssurnnccs. 

·::er crir.1 •s in tho nnrrowcr sense arc in the Far Eastern Cho.rtor called 
"conventional war crir.K:s"., .narely violo. tiona of th l r.ws o.nd oustOT.lS of m\r. 
Thu illustra tions contained in i.rt.6 (b) of tho Europe~ Charter· o.re 
omitted. 

The defi~tion of crioJs arrninst -humanity in th Far Enstorn Charter 
differs only 'in that r ligious grounqs· of persecutions are a:iitted. 
Persecutions on political ,.nd racial grounds are or~s an \inst hurnani ty 
both in Europe and in the Fnr East. Persecution~ .. on reli3ious ~rounds 
ore punishable only .under thQ European ~ter. 

4) Dolil:dtntion of crimes a131i inst hWTll\nfty fror,1 othur types of crimes • 

Pc have now to o.ttempt to distinguish crime s agninst hur.u:i.nity rr.i.thin 
the mco.nin . of the instruments ann.lysised above, from other types of crilms. 

·This task, a.vain, is · three~fold becnuse crimes UP,ninst hur.nnity .:mist be 
distinr,uished from 1) -crir.les r.r:uinst pence, 2) war crim:)s in the . narrower 
s _nse and 3) ~implc ~r comnon crirns punishable under runicipal cri~~hnl lo.w. 

In ord r to attempt this de limitation it is necessary to keep in mind 
tho. t in o. certain renernl sense, every criloo, or nearly every or~, is 
inhumane and therefore crime o. · pst hUP.lD.ni ty. ffll..'\t greo. tor cri.Joo 
o.eainst hw:in.nity can be conceived tho.n the planning, prcpnro.tion, initiati~n 
and waging of n war of ngerossion? If the documents ano.J.ysisod distinguish 
crimes o.r,ainst humunity from crime s ap,ainst peace, they obviously use the 
former t erm n_ot in its 3enero.l connoto. tion, · but in a limi tcd technical. sense • 
.. 

M · re over, · who. t co.n be cons ider od mor inhumane and a · reo ter crirrc 
o.eninst humanity than the viola tion of th0 le.\-✓S and customs of war o.nd 
p rtioularly the type of viol a tions enumero.tcd ~n J~rt.6(b) of the (European) 
Charter. 

Ref erence has alrco.dy been mnde· (supra II(l)) to the Preamble of the 
Fourth f ague Convention Ythere it has been stated that the laws of humanity 
are the basis and the source of tho 1 ,is and customs of l ~nd warfare. 
This, in connection v1ith :.rt.6(c) (" ny civilia n population") l eaves no 
r .om for doubt that crimes comnitte d (-lf1C\.inst the ' civilian popula tion of 
occupied t orri t or y o.r both viol tions of the l a ,s and cus toms of vt.lr 
(/ll't.6(b)) and cri.Joos a ni nst h\lm..'1nity U1rt.6(c)). ;her e enerrty oombatnnts 
are the victims of o. crime - irrcspecti ve of v1hether or no the cri.Joo is an 
"inhumane act 11 - ·:re are f oc d r, i th o. ·; crime in the narrower . sense, n t 
fall in under th nc-tion of a "crir.lc o.r:, · ns t hur. .. "..ni ty", 

5) Strictly spc;, kinn a.ls st of th c mmon crime s of the municipal law 
of .civilised nations off<:nd somohor or other a a inst "humanity". There 
can be n doubt tha t homicid (nurder, JMnslaurhtcr) i s nls n offenc 
o. ~i ns t hwnanity in this non-technica l sense . The sruoo.o.ppli6s . to causing 
r ri1::vous bodily hann, nssaul t, s cxu offence o.nd the like , U.s runon 
th co ,on crires r o.inst pr operty, tber ore such s may be considered 
· nh nc , e . r, , .r bbery , arson. 

Dra1 tine tho distinction bc twe n crime s gainst hwnanity and rdinary 
common l o. 1 ori s is pc icul rly difficult , be co.us the definiti on of 
crim s a ".inst hu,. nnity cont i ncd in the Qi t cr onumer at ·s roughly 
spc:akine , on y cts '{ ich visi t cd by punis nt undor th criminal 
l a-;, of 1 civilisocJ nations , but a l o speak of "other i nhwno.n a cts" 
phr s t ,mich in this conn ction i t L:.t · logic • n inhwnan act i s o. 
crim .r.nins y .) T solution pr o . bly i th, t "inh '\110 11 
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cor.f.l()n crin s bcco . · crime s against hllr.Ulntty, if by their purpose or 
r.iD.gni tude .they bocom th concc. rn of f or 0i c n Po·:~ rs .:.rid, conse quently, 
the· conccrp of Intcrnntionnl l an. . . 

"'further difficulty lies in th f <'-ct tha t th Chart r •xpressly 
stipu.lGtcs tha t is is irre l evant ;-,hµthcr nn c.ct viob .. t s tho lex loci. 

· · ·;It ~a s been shor:n in previous papers ( v , g. in Doc. C..156, Report .• on r• 

the case 9f Sepp Dietz) ·tho. t the t 0r1:1 " 'JD.I' crinc" in the rlider sense · L . 

compris~s . crimes ar;ainst pee.cc, -...rar crimes, violntions· of the lmrs ~ 
custocs of war and crimes neainst humnnity, but it f~llows on tho other 
hand from wha t has been sa id above thnt tho t m "crime o.r;o.in~~· J~~i1i.tY-1~ ·, 

c~mprises · also viola tions ot; 'the. lo.\'IS and custoras of ,vnr · cor.i:i:ltted 
ago.inst the civ1iinn populatio~ o.nd th t . the p)'lrc.se "crinc ngainst 
hurncmi ty" used in a non-tcchnio·ru. sense/ covers nlso crin)s a.gl\inst 
peace, ,1ar crimes e.lso if conr.dttcd arainst conwntants, ru1d ordinary 
corrr:ion cri.Ioos pµnisho.ble in municipa.l crimina l la~ • . 

. . V,·. The Nurer.iber0 Indictrent ~nd Pr~cc~dinp;s • 

1) It remains to exar.tlne ~hcther the Nure!nbcrg procepdings ~p· to the 
present_ s_tnge , thrort any o.ddi tional lir;ht on our pro"blec • 

. In ass essinr, the indictt10nt and the spce~h of Mr.Justice Jackson in 
opening the c ase for the prosecution re ording criioos agains_t hUJn[l.ni ty, 
we must be careful t o keep in mind t hat these pronounceroonts were not 
made by the Ccrranittee of ?rosccutors or by Mr.Justice Jackson in ncy 
legisln ti ve or judi9inl capacity. The Four-Power l.c;I'eencnt its.elf ,i,·,as 
siened on bchc.l.f of, the four Contrnctin Pov,ers ns nn instrument leying 
dlJVm provisions of l aw. Trio charge , on the o.ther -hund,Yms presented on 
behalf of the SCJl'C novornnents,but not in their law eivinG capncity, but 
in their capnci ty of "· po.rty t o judici 1 proceedings', 

Tha t the .. ,J;1 rican representative both in concluding the law mo.king 
agreer.ient and in prcscntin . the c~ sc of the prosecuting party happened io 
be th s ame person, (Mr.Justice ~~9k~on), docs not alter this position. 
In the cnse of Grout Brita in, Frnncc and t he u.s.s. R., even ~ho persons 
were different. 

The indictment nnd Mr. Justice J ackson I s speech, t o. ·1hich rcf0ronco 
vdll be mo.de · ;belov,, is ther efore n~thin,a but the st"nt er.l3nt of the view 
of one party in judicinl proceedi ·s . 

2) ·.nth this proviso r f or c:ncc noy be hl\d to Count 4 of t h Indictr.i nt 
Cnd. 6696. In· pa.r o.er nph X, ( sta t eront of the offenc6), .it is stat ed that 
the pl a n to co::lmit crimes o.gni nst humanity as defined in /.rt.6(c) in 
Germaey, nd in the occupied t erritorie s, i nvolved, ~u~on other thi ngs , 
the murder and pcr socution of nll who vterc or ·;1ho wer e sus ccted- of be ing 
hostile to the ... zi po.rty. 

Th sc roo t hod~W1d crim~s constituted , inte r lin , viol t i ons of 
intcrn" l penal laws ,/cf th r-e ncr o. l principles f cricinru, l awns derived 
f rom the crimina.l l nw of 11 civilized na ti ons. It is al so · aaid that the 
prosecution will r ly uron the f ac t s pl.ended under Count 3, a s als 
cons ti tutinG cr1.mes ae · nst humanity, ·:,hich me ns tha t the prosecution 
c · nsiders war ·crime s in t he n ... rrov, r sc::n• c fc l l in · a l s o under t he notion 
of crir.ies agai ns t humanity. . The follo ri.ng example s of crices e. ,.i ns t 
humanity are · iv1.m in the indict ,c nt : 

impri o . nt of ,)vrsons Yti th out judicinl pr oc ss , 
h ldi nr, t em i n prctoctivc cu to din Concentr~t ion Camps , 
subjcc tins t en to per ocution , cler;r elat ion, de poil. nt, 

ns l nv , nt, torture ' n murder, 

. .i 
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est bl.ishin sp cinl courts to carry out the rn.11 of the conspirC1.tor!l , 
pcrnittinf f o.vourcd bro.nchcs or orr,~ns of. the State o.nd arty to 

operate outside tho r o.nGe even of' nazifiod l m,·J 
persC;cution of the JewsJ 
confisca tion of their property, 
ordcrine by the Chief n the r. -stapo nf o.nti-Jewish tlomonstraiions 

· o.11 over Germany, 
de struc~ion of J ewish property, 
eassine of JeV1s. 

11JT1ong individual crimes the indictr.ient ci tcs as crimee a.eninst humanity 
the r.tUrder of· the i,ustrian politicia n, Dollfuss, nnd the imprisonment of 
the 1.ustrilm politici -n Schusehnirr , the murder of tho Gerno.n politicians 
Breitsc~cid am Thacln,nn, :md the imprisonment of P~stor Nier.il:Sllcr. The 
r.ientioning of Dollfuss is interesting becc.use Dollfuss v,c..s r-.t the time of 
his dee.th the dicta.tor (Prime Minister) of n.n independent St.'.1.te, which wns 
itself ornnnised on Fnscist lines ~na closely ~lliod to F~scist It".ly. • 
The r.io~tioninn, in the indictment, of the i.r.q>risonment of Schuschnigg, 
shbws th~t ~n offence cor.uni.tted a.go.inst the citizen of~ country not under 
b:lliper ont. occupo.tion is co.!)sidet-ed c.s f ~lline under the t crrn of o. cri.Joo 
ng<'inst hun1:.nity. Breitseheid, Thc.el.mnnn nnd NicmtSl•ler "'.re OXt'.mples of 

· t}:le pers cution of Soci:-.1-Dcmocrnts, Cor.vm.mista ood Churchmen of Germnn 
mtionnlity constitutinr, crimes {'.gcinst humnnity. , ·. 

. . .. -' 

3) M;r-~ Justice Jackson, in his introductory speech delivered ~t Nuremberg 
on the 21st Novor.ibcr 1945, sto.ted:· 11·.~·c ch,"rec guilt on plromod and intended 

. conduc't thl'.t involves 'morel c s v1ell n s l ce:tl. VII'ong. And V/!3 _ do not irenn 
conduct th~.t is n nntur .1 nnd hum."\?l, oven·:i.f illegc.l, cutting of corners, 
such c.s m.'.ny of us r:1ieht ,·roll hn.vo ccr.a:tl.tted hnd '\"/e been in 1he defcndru'\ta' 
positions. It is not becl.\Use they yield~d to the norm..'\l frniltios of 
hUTMn beings thf' t we nccusc ther.1. It is their o.bnorr.i.-".l nnd i$wn.."\?le 
.conduct which brine s them to this bc.r." 

He P.lso -so.id: "Tbo.t nttuck upon the pee.cc of .the world is the crim.J 
aga inst intcrnntionc.l soci€.ty which -bring~ into intornc.tionnl coaniznnce 
crimes in its £\id c. nd prepnrntion which otherwise nicht be only internal 
concerns". In cb line •;,i th the N" zi p~rty pr0gr::u:vne of 1920, Mr. Justice 
Jnckson pointe d out t h~t it dcel n.rec) thnt no Jew or nny person of non­
Gerr.1-~.n blood could be ..--.. membc. r of the n 'l.tion, such persons ·;,ere to be 
clisfrnnchised, disqur.lified from office, subject to the a.lien lrms c.nd 

· enti tlccJ to nourishr.lcnt only • ~ter the Gc:r,, ~n population hnd first been 
provided for. Under the ho i~din , "The consolid tion of No.zi Power", ~. 
Justice J ckson proposed to consider the steps "which embraced the most 
hideous of crimes c.g~.inst htlr.k.'\nity, to Y1hich the conspira tors resorted 
in perfectine control° of the Ge:i;:,na.n St ,.t c ; nnd in preparing ~rrnany, for 
tho .., r ~r cssive ·,i-.r : indispensiblc t o their ands". In des crib in~ the 
commi ·tint: of crime s ::-. .~. inst hur,111nity prosectitine counse l mentioned the 
deer e suspondine t 11c Ul'.r • . ~t ee of' individuc.l liberty contninod in the 
·· cim".r Constitution. Mr. ~usticu J :,.ckson quoted :-. docume nt. OMl\Mtin 
from Col.Gen.v n Fritsch, wfio s :1.i d in 1938, th".t shortly C'. fter the first 
v10:r he c" to the conclusion t ha t the Nazis would h vo t o be vict rious 
in t hree battle s if Ger mnny , r e to b c ome p rrorful c. nin. 

1) Th bD. ttl .a , .inrrt t h · rkin .. , cl:-,.ss, , ., 
.32) tho b ttlc o.r, .. inst the C, t holic church, 

) the b .ttle og, :i:nst the Je ·is . 

" The \"1£1.rf .. r c C'. e l c . •nts w .s ~ont inuous . The bn.ttle in 
Gor mo.ny ·1:'. s but pr ot i cc ski rmish f r the Y1orld rn.de drive o.goinst 
ther.1. Her o in. oint of eogr o.phy nd f time are tr10 eroups of crirres 
ng · n t h ni ty - one ·,n. thin G ·rm:·.ny before ~a durin the rmr, und 
one i n occupi ed rrit ry durin • the 1:, • But these tv, nre n t 
s , t - in Nazi plan ni n . Thy a- · a oontinuoun unfol d.inc of th N zi 
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plt-.n to externinate peoples and institutions which nicht serve as fl focus 
or instrw:tent for ovcrturnine their "ne·.-1 · orld order" nt a.ny time or 
plo.c1... II 

M.r. Justice Ja ckson proposed to . unfold to the court the prosecution's 
proof re rding crime s against hwnnnity o.ccordinc to Gen.van Fritsch's 
cla ssification. 

In connection nith "the bc'.. ttle l'.f!. i nst the workine clnss 11 , ~ the 
prosec~tion mentioned tho dissolution pf the free trndo unions, tho 
confisca tion of th1.. ir funds, the ost nbli.shment of the Gen .'ID. n lnbour front, 
the np!)ointr.1cnt of 1' trustees of l abour", nnd the elimination of the · 
association chcr nctcr of1ho employers .a nd tro.de associations. 

\'"i th r ceard to criroos a.gainst hum!lni -cy, cornmi tted by r, crsecuting the 
cl urche: s, Mr.Justice Jnckson pointed out that it is not been.use the Nnzis 
t hemselves were irrelir,ious or po. a n, but been.use they pe rsecuted others 
of the Christinn f a ith thri.t they becrune [!uilty of crime nd it :la b cause 
tre persecution of the churches ,·n s a step in the frepare.tion of ne~essive 
w:.i.rff'.I'€ tha.t the offence becl.'\r.lJ ohe of intern tiono.l consequence. 4, . 
secret decree by l\f.q.rtin Borr.,; nn of June 1941 on the r elation of 
Christio.nity nd N--..tion0.l Soaia lisr.t wa.s quotc c;l. · An orgc.nised demonstration 
o.eninst th<r Bishop of Rothenburg ,1c.s given ns o.n example of n crire or.ninst 
hurnanity , in connection with the bnttle .ag~inst the churches. ·Further 
examples given vrer~ ~he conflicts within the Prot~stnnt -Church, the sending 
of Pastor NiemtUler to a concentrntion car.p. Further, th·e violl'-tion of 
the concordat 'ifith the H6ly See wns adduce:d, , consis.tinr:; of persecutions ··or 
the O:tholic Church, its priesthood nnd m~rnbc~s n!'d th;e sup9ression of 

· · church schools nnd educa.ti onnl institutions. · ·' 

With regard to crir.i s ngninst h~nity, cor.initted a gainst Jews, the 
. 11.ffierican Chief • Prosecutor s nid: "TThnt -.10 cho.r r,e o.; Ginst these defendants 
· is net. those· orrog:rnces o.ncl pret ensj.ons which frequently· accompc-.ny 
intcrminnling of diffe r ent r 0.ces a nd pe oplos v,nd ,·,hich ere likely, dospi te 
the ho~:est efforts of Government-, to produce regrettable crimes ond 
convulsions. It is our purnose· t .o sh,ow plans, m1d desicns to. ,·.-hich all 
Nnzis were f n.:itico.lly committed, to nn_ihil" t e c.11 · J~wish people." !f 

1i:rt~r. having e ive n ~n outline of the innumer o.ble crimes cor.nittcd 
a.go.inst J ews, the .rocric , n Chi ef ?rosecutor disc~~ed torrorisr.t ns o. 
prepnrution for th wor, He sni d : "Hou o. Go~crnnont ~rents its orm 
inhabitants genc:,r nll y' ie tho.a3ht t o be no c oncern. of other Govornm:inta or 
of intcrno.t ona l so -:ic: ty. Cc: rt o.inly f ew6ppr ssions or cruel ties would 
warrant tho intcrv t t ic,n cf ·rorcirm Po·.-, rs. But the Gcrmo.n mistrentnent 
of G--. rmans i s no ·, known tc: pas in Jnaimitudo nnd imv ,ecy arw limits of 
wp~t is tolor nblc by modern civiliz~tion. Other nntions, by silence, 
•;,ould t ak~ .:-. cons nting pl'.rt in such crincs . These ·.N zi persecutions 
morc, ovLcr, tnke ch o.cter o. s intcrn':'. t ionnl crirre s becnu sc. of the purpose 
for vl i oh they ·1er undcrtr-\k.cn. , The uroosc , ".s ·;10 vc seen, of ge ttinr 
rid of t he influence of fruc l a.bour , the churche s nnd the Jows wns to 
ckor their ob s truction t o the pr cc ipi to.tion of o.eur c ssive war. If 
t r e ssive v •. rf e in viol .tion of trcn. ty oblir,nti · ns is n nntter of 
•intern ... tional co ni znnce , t he pr ep< tions f r it must lso be of concern 
. t o tho intornnt i nul cornnruni ty. Terrorism Y/('. S the chi ef instrur.ient for 

, · seourinc tho cohes ion of the Ge , pcopl in wti:r purposes. Moreover, 
th se crue;i. t ic:s in Ger i. y s r vod s .troci ty pr ~.cticos. t o di scipline 
the momb rship f t he criminnl or ennis~t i n t o f llow t h po.ttvrn l a t er 
in oc cupi ed countries ." 

L t er , lr . J u ti ' Jnck on 
intricate w b of c s i ru: c .. nd 

ndurod , thL. p~r s ·cuti n nml t r 
upon t · Horld i n . ny c 

11 Und! r t he cl ut ch of t ho T!'l st 
ct t . ny . odcrn ~t , t e ho. 

kind t h~t ' s no b~ n visited 
L L. l c nts oft · c~ , un populf'. t ion 
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which \Jere both dect:: nt r_ nd couro.eeous were annihiln.ted. Those ·,mich ·,ere 
d cent c.nd wea.k YA3r intimidated.". , }.-fr.Justice Jo.ckson went on sto.til'l[; 
thut tho Nnzis not only 3ilonce~ discordnnt · voices, they created positiv 
controls us errectivc .s their negative ones. Propl'.gnnd.a on c-• . sco.lc 
nevur before knovm stimul.'.'.te d the po.rty and party · fo?T.11:'.tions with 
perr:nnl,;;nt enthusiasm. 

Mr. Justice J nckson ;•.lso said.: "Tho' fourth count of the "indictment is 
bused on crir.ics ner inst hUii)'.).nity. Oiic f ro:1onG these nrc ross ld.llir.gs of 
countless hur.i..~n b ings in cold blood. Does it to.kc those men by surprise 
thc.t r.rurder is t r c:". tud .:-.s crime? •••• 11 

VI. S\lllT.1..U'Y • 

The l nw o.s l ,dd down in the bnsic docur.1ents .!'J1d ns explained in tie. 
course of the Nurembcr r, · procecdinp.s, v,lri.ch ls d present in pror,ress, is 
c npr.ble of being summl'.rizcd by the f.vllowing propositions: 

. 
1) "Crimes ~ ni.nst hur.m.ni ty" c.re •ffcncos car.uni tted neainst civilian 

popul.'.\tions. 

2) Cril!lt;s col:O':'litted aed ns t cor.ib,,.,_tants ore ou t side the scope of the 
notion • 

.3) Crime s a ~inst humanity mn.y cons i s t in viol~tions 

either of the l a.vis c,nd customs of r,or, 

4) 

5) 

6) 

7) 

or of positive r.runicipnl provi s ions of crirainnl l ~~, 
or of the 8Cner nl principle s of cr:uninnl l aw us derive d 

from tho crir:linnl le w of 1 civilised nc.tions. 

Isol"'ted offences do not f l'.11 within th notion. J. groa.ter nur.iber ' 
of victims or , gruat e r numbe r of acts of the s Je pa ttern is 
necessary to constitute n crir.lc anninst humanity which thereby 
beo<'l:les n concern o f forei nn Sta t es und, consequently, of 
Intcrnn1;ir.nnl lmv. 

There e tv10 diffe r e nt type s of crimes neo.inst hwnanity: 

( ~) crimes cf th ~urdcr type, ( r.mrdcr, ext e rnin.'.'..tion, e nslavencnt 
deportc.tio nnd othur inhw:nnc ~cts) . The words "oth~r 
inhun '\ ne c.c ts" cover only serious crimes of a. c tr.'.lcter 
s i..il x t o nurdor, cxtcnnin". t i on, nsl vcmen t l'.nd coport:-'.­
tion - oi UJ dcn r.cncris rule of i nterpret .,i n; 

(b ) per socut i ons, ( on oliticnl r~d r nci~l, in Europe P.lso 
reli ious, rounds. 

Crimus of tne . !"Cler t o r e cri no:=i "C .inst hw:i.i: .ni ty , if cor.u;d ttcd 
by persons .:-..ct i n in he inter es t o f t 11c uropenn ••Xis c ountrie s or 
by "F, T .stern v .. r er · ino.ls ". 
This condition do s n t , pply in th loco.l l ·, of Ge .ny v.s l nid 
dorm by L-'\v1 No. 10 f or cr:in · oth1.:r t h.:-.n ". j r v,f'.r crimi n l s . 

"Pcr sccutions 11 cons t i tut er · . s o. .'.\i st um:ini ty only if perpe t­
r n t t.: d on polit icr.l a a r "'.oi'°\l ( i;1 -1\u-opc .lso r ulic ious) gr oL)llds . 
In th · C.'.! of be n".jor ,7.. crimin:.l i is n furth r c ondi t:d,o n 
thnt "per secut ion " v. in ex c t ion f or i n connection vii th . ny 

r:ir.10 wi t hi t hL ··uri .,diction f ".n I nt rnut · onal Mili ta.ry 
Tri bun tl . ( i. l,. pl,,.cc , viol :. t · ons of t ho l a 1s .. nd 
cus t o. s of ,1".X , "-f'\ · ns t rx,o.c of c 1: urcl r t • ) 

-, 



8) 

9) 
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The nv.tioni.lity of the victi . s is irrel ovc.nt. 

It is irrc l ov nt .-1hc ther n crir.10 f the . u.rdcr type has been 
cocci tte d befor1.: or durin__, tho ·,•mr. 
Thouph thi s is ;1ot ._;xprossl,y st t ea · a s to "persecut i ons" it is 
subr.-iitte tqo:t it is lso irrel evant v:hc th0r persccutior.s ho.ve been 
oomr:dtted b<Jfore or during the ·::nr. . 

10) Not only tho ringlend~rs, but -c.lso the perpe.trc-.tors of crimes agD.inst 
hum::tnity nrc crir.iinnlly r e sponsible . 

11) It is irrcl v. nt ·whethe r or not n crir.le n.t3D.inst hw:uni ty has been 
corni:u.tt~d in viol~tion of the l~x loci,. 

12) ~ crime nrr i ns t hum.-: ni ty con be 96mi tted by enc.ctine l e0islntion 
nMch orders or pemits crir.ics ~roinst h'lllll£l.nity, e .g. unjustiffod 
killing , de port"tions, r aci:-.1 discri.minntion, suppression of civil 
libertie s, etc; 

• 

,. .... 
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IlI/34. 
29th March. 1946. 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMIO:TTEE III. 

General Propositions defining the tern 

"crimes against humanity." 
- J •. 

(Revised text of the swrrnary of Doc.III/33 embodying 
the results of the aiscussion in the Committee III 
iree~ing of -26th March, 1946.) 

-. 
By Egon Schvrelb, Legnl Officer,· , 

I 
I • 

, . 

., 
" 

1) Under the basic a·~cumentf! ( Chart~..r of the International Military 
Tibunal annexed ~o the ·Four-Powor Agre~zrent of 8th August 1945; the Control 
Council Law No~lO; the Charter of the International Military Tri~unal for 
the Far East) there are t,,-,o different types of crimes against humanity: 

(a) crimes of the murder type, (murder, · e.xtermi~ation, enslavement 
deportation an(l ·other inhumane acts) • . · The words "ot}:ler 
inhumane acts" cover only serious crimes of a character · 
e:i.T.lilar to murder, exte.rmina.tion, ens3:avenent and deportation -
eiusdem generis rule of interpretation; 

(b) persecutiono (on political and racial, in Surope also 
religious, grounds.) 

2) According to the t ext o.f · th basic documents crimes a·gains t humanity 
ney consist in the vioi~tion 

Note: 

either of the laws and cus tor.ts of war, 
or of positive rm.micipnl provisions of ~riminal la~, 
or oft c general principles of criminal law as 

derived from the criminal law of all civilized 
nations. 

In a purely scientific system violations of the lar/S and 
customs of war should not be included in the term "crimes 
against humanity", v.tlich should be restricted to such 
offences as do not fall ··nder the t erm of violations of 
the laws and customs of nr. · 

3) Crimes of the murder t ·-pe are criroos agains t hUJ:1anity, if committed 
by persons acting in the interest of the European Axis countries or by 
"Far Eastern War Criminals". 

This condition does not apply . 'in the local lav, of Germany as laid 
dovm b' Law No.IO, for criminals other than na jor ·;1ar criminals, 

• • . ,, • r 

4) Under the terms of the CJ-iarters of ' the, I.nternatio;nal Military 
Tribunals "crimes ago.inst hw:nnity" ot' the r.rurder type o.re offences 
cor.imitted against ci vilian populations. 

Crimes again t cor.fuo.t ants ar e outside the scope of this type of 
cri.roo, It is doubtful ,.nether this restriction also applies to 
persecuti na. 

' I 

I 
• I 
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Regarding oases f ulling under the Control council La11 No.10, 
it has been argued that this restriction is not applicable, 
the e~ration conta ined there being not exhaustive, but 
only exeaplary. On the other hand, it could be said ~lno 
for w::1 No. lO, that the v10rds ''including but not United to" 

---.!L. _. .' r efer only to the enwnera tion of types of atrocities and 
offences all of which r.ust be cor.nitted "against OJ'\Y 
civilian population". ' 

.. t,· • , 1 

5) "Perseoutioris" cronsti-tute._ .crires against huraani ty only if perpetrated 
on poli tioal and racial ( in Europe· ·o.fso religious) grounds. In the case 
of the r.iajor war orir.dnals it is a further condition that "persecutions" 
be in execution uf or in connection with aey· orice m.thin the jurisdiction 
of an International Military Tribunal.(i.e. crines against peace, 
violations of the 1a,,1a ·and;·.cuat~ _of wor, crims against hwnanity of the 
rurder type.) . 

6) · Isolated offences do not 1h11 within the notion. Only crimes which 
by either their J:'la.gnitude and savagery, or by their great l'JUT.ber, or by 
the fact that a air.dlar .pattern fa applied at d~fferent t :L~a and places 
endanger the international cor.rnunity or shock the conscience of mankind 
warrant the intervention of states other than that on whose territory the 
crime has been conrnitted. Only critl":ls on such a aoale are a concern of 
International la~, 

7) The procedure in oases of crines against hw:ianity com:iitted on 
allied territory and/or against allied citizens must necessarily be dif­
ferent fr0t1 cases of crimes against hwaa.ni.ty cor.11:1itted on enerrr, territory 
against non-allied subjec:te. 

8) It is irrelevant .whe ther a cri,o;, -of the murder typ~ has been 
cor.T.1itted before or durin.g the war. 

Though this is , not expressly stated as to "persecutions" it is 
subnd:tted that it is also ~re~evant whether persecutions have been 
cor.u:rl. tted before or dur.ing ~he war. 

9) The nationality of the victir.ls is ir:r~levant. 

Note: · See note- to propositfon 2. 

10) Not only the ringleaders, but also the perpetrators of crires against 
humanity are crioinally responsible. 

11) It is irrelevant whether or not a orine against hur:anity has been 
conmi:ltted in violation of the lex loci. 

12) A crime· against hUI:1anity can be coDr,dtted by enacting legislation 
which orders or permits crir.cs ag~inst humanity, e.g. W1justified 
killing, deportations, r acial discrir.d.nation, suppression of civil 

-liberties, etc·. 

~· 

. . , ... ,/ ... 
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UNI '.IED NATIONS n~ CRilIBS CO~ ilSSION 

Cor.1r.1i t tee III • 

. 
. The Czechoslovak Co. sa No. 2677 

(Bressler a nd others) 

III/35 
29th 1 rah, 1946. 

I. On Ul'.rch 19th, 1946, the Czechoslovo.k Na 4 ion.nl Office subnitted to 
the United Na tions wa r Criraes C01:T:1ission a chO.rge a. go. inst Hn.uptr,'tlm Bressler, 
Dr. "i'vohlJ;~ nn, F. !,[ayer a nd Rudolf Bruun a.lleging terrorisn nnd phmcler of 
pri vo. te property, committed in Sept<mber, 19 39, and 10. tar, in London and in 
Bohemi a . • 

II. The "I>.1rtioul rs of Alleged Crine" n.r e a s folloYIS; 

"The Czechoslovak ci tiz.en, Bed:H ch Tl nz.er omied thl't tannery "Hyn.kn 
Tanzer u Syn" a t Zlonice in Boher.,i o. und in Pr" gue . He ornigra ted to this 
country fror.1 Czechoslovaki~ on 14th h~3.roh 1939 and " lso tried to get his· 
f~nily from Cze~hoslovakia to this country. 

"He got in t o•.t0h with F. r:ayer , Hol s t er h:luserstra.sse 62, Essen, 
Ruhr , or Berlin, Steglitz: , Pesckestrass e 17. Mayer wa s o. t t hn. t tirue in · 
London a s German 1gent C1.nd h,."\d his office with thJ Comnission l...genoy, 
Edge & Co., Ltd., Hanov r sq-~?,r e , '.i.1. ua.y er invi t ad Mr. Tanzer to o. 
mee ting in the hot el I ount Royo.l in London in Sep t.enber 1939, there Ue..yer 
introducod t o Mr. 'Jtl.nzer t he follmring per s ons : 

I 

Hc.up tr,µn Bres s l er , Ger r:}[ln officer who pre tended to 
be ~ r epr esen-t-, t i ve of the Reich Protector van 
Neura th a nd a good f riend of Stroicher; 

Dr. 1ohlraa.n, l o.yzye r i n Dr esden, nd 

Rudol f orur.un , o. tanner f'r o G,0l"r.)'.ley • 

" 11 t he ocused m1de proposnl s t o tr. 'lhnzer for tra nsferring o.11 
his property in Czochos lov kia to BrunrJ a nd threa t ened r eprisa ls a ge.inst the 
member s of' his f ,. Jilily und g ins t his goner 1 cr. n?-ger and his f a..-,ily in 
Gzechosl vn.ki a i f he ;-rould not gree . 

"Ho.uptmln Br ssl r beho.ve d ;.1os t ggressivel y during t he negotia tions. 

11; 11 t he ~ cous d s tressed t ney wer e stern N zi suppa1rter s. a nd t wi t 
t hey pl yed n i r.ipor n t - r t in t h zi · rty • .. 

"Final ly , the u ,cused nfor ced on ·.rr . TO.nz.er t he s igning of an 
o.gree ent ar .. ft "b out t 11.1n.sferring 11 Brunun , in which ca se 
t he r.1ember s of · s f mi l y uould be nabl d t o . .1i gr t e f r om Czecho sl ovakia 
\·1i t h cer tain bel o gi ngs . The o s e:. d n.dd a t ~ t th Gerr.1ln .._ u thori tie s in 
CU3chosl ovn.ld.Lt h d t o ,.ppr o tho ar·· ft c.nd t en th negotia t i ons roid to b e 
f in l i se d. 

"Due tbr ~ - of 70.r t he . n goti " tions 7 r no t concl uded. 
T ey :er a , t n t , r vnewE. in Pr gu in t e bsenoe of Mr. 'r.'ln zer. 
Gr ,u t pr es 0 ur ·p.s put on t e ;.1 .1bcr of th f• r. ily o Mr. 'Dlnz r in Cze•ho-
:Uov and fin/3.lly th8 whol e proper s t a ken over by Rudolf Brur.1r.1 and 

p r tnor of hi s , n u ton r . n b· f onig. 

not 
"Brui, 

p ::i.r to 
l l ~ge yo . · t d oui i 

ooni'irmed. " 

in 1943 , but this r or t does 



" 
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III. In its mee ting held on Unrch 28th, 194-6, Cornmi ttae I a djourned the 
Qll.se . 

As €nr us the l\lleged Qffonces ~or.imi tted ufter the outbreak of 
\10.r in CzeohoslovaJdn a r conoernod, the case was o. djourned for furtho::­
inforrnu tion t o be furni s hed by the Na tiolllll Offioa. 

J.s fur a s the proceedings in London in Septenber ., 1939, a r e concerned 
the cns e wa s r ef errod, to Cor.u:1i tte III to advise ,;,he ther or not the fnots 
alle ged should be oopsicwred o. s crimes c.go.inst h'Uf:10.ni:cy~ nnd for '7hn.t rea sons • 

. . 
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III/36. 
4th April, 1946, 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 

Case of the Alleged Alsatian Deserters, 

Additional Information (2) 

The following is an excerpt from a minute received by Sir Robert 
Craigie from the Foreign Office in regard to the absence of law for the 
formal annexation of Alsace-Lorraine by Germa.?\Y. 

"It may be taken as certain that there is no Reich law incorporating 
Alsaoe and LoITaine in the Gennan Reich. ihere is no trace of such a 
law in the standard collections. It is stated in the 1942 and 194-3 
editions of the Jahrbuch der Weltpoli tik, Ieutsches Auslandewiasentsohat't­
liohes Institut, Berlin, that "formelle Eingliederung" of the newly 
acquired Wester?) teITi tcry would take place after a victorious end of 
the war. 

" There is no trace of a general conferment of German nationality on 
the inhabitants of Alsace and Lorraine, and, as Dr.Schwelb states, the 
question was regulated by the Orders of 20 January, 1942 and 23 August, 
1942. · 

" Dr. S~hwelb in his paper of 19 March 194,611 (page 4, last sentence 
of the first full paragraph) says: "The acquisition of German natidnality 
was to take ef':f.eot from the da,y of joining the Wehrmaoht or Waff~n SS or 
from the reoogni tion as a reliable German, as the case may be". The 
German text of the words underlined is "mit dem Ta.ge des Eintritta in die 
Wehrmaoht rd.er Waffen SS". It may make so~ difference in individual 
oases whether "Eintritt" is defined as "the date of receiving call-up 
papers", or "date of entry into barracks". " 

K Special Ad Hoo Oomrnittee\pa.per (for the consideration of the case 
of the alleged Alsatian Deserters, Addition~ Infoni;iation.) 



III/J7. 
24th April, 1946. 

UNITED NATIONS WAR CRIMES ·. CC!i1MISSION1 

CO.OO:TTEE III, 

· Professor Goodhart on "Crimes Ago.inst Hwnanity", 

In connection with the general discussion of the notion of 
crimes against humanity, (Committee Ill Minutes No. 7/46 and 
Documents III/33 and III/34), the following paragraphs frcic 
Professor C'.oodhart' s paper on "The Legality of' the Nuremberg 
Trials" (a lecture delivered before the Edinburgh University 
Lo.w Faculty Society on 5th February 1946, published in "The 
Juridical Review" of April 1946) are circulated to the 
members of Catrd.ttee Ill for inforcation. 

In his paper, a sum:ary of ,mich will be contained in the 
next issue of the war Crines Newe Digest, Professor Goodhart 
is oonoenwsd with the jurisprudential questions whether the 
International Military Tribww.l established by the Four­
'Fbwer Agreement of 8th August 1945, is a legal court in the 
true sense and whethor the trials it is conducting can 
properly be described as lega1 trials. 

After examining Counts One to Three of the Nuremberg 
indictment, which deal respectively with the "cOlllllOn plan or 
conspiracy", 110r:lmes ago.inst peace" and "war c:rimea", and · 
after having established his proposition that these three 
counts are in accord with the estnblished principles of 
International Law, Professor Goodhart goes on to annlyse 
Count Four - crimes against m.u.1anity - and writes: 

" It is only when we turn to Count Four - Crmes Against Hwnanity -
that we encounter serious legal diffioul ty. Insofar as these oriJ:M,s con­
stitute violations of the laws f war there is no juristic problem because 
they are merely the same crir.es as those set forth in Count ~e under a 
different name, but novel considerations arise when the aots charged 
cannot be brought within this category. This is true in particular of the 
nurders, both before and after 1939, in.the concentration cru:ips of the 
hundreds of thousands of Gennan nationals who ,,ero either Jews or political 
opift>n nts. Is International Law ie not concerned wi. th the treatment which 
a State metes out" to its own nationals, hoil oan such acts, however brutal, 
be considered an international crime justiciable by nn internationo.l. court? 
The answer is that although International Law is not as a general rule 

. concerned with the 1:nternal affairs of the various States, nevertheless 
these may be of such a special nature as to affect the international 

· oonr.tUni ty, either morally or materially, and thus beoor.l8 matters of 
internationa.l concern. This is not a novel idea, for in the nineteenth 
century there were a t1UJOOer of instances where States intervened to 
protect the nationals of other States, and numerous international treaties, 
unfortunately ineffective, were entered into 'for the guarantee of' human 
rights. Writing in 1928, Sir Arnold MoNair said; "The Law of Nations is 
a product of Christian civilisation and r epresents a legal order which 
binds States, chiefly Christian, into a cor.:v:tUnity. It is therefore no 
wonder that ethic 1 ideas, some of ;1hic h are the basis of, and others a 
development from Christian moral s , have a tendency t o require the help of 
Intt:rnntional Law for their realisation". Never was this help so 
urgently required as at the present tire. The Charter, in providing that 

I I 
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the deliberate uurder of hundred~ of thousands of innocent people was 
punishable as an intcrnntiono.1 cr:l.r:le, ,;10,R therefore not taking a revolu­
tionary step because no cne c .. n doubt that these acts ·,'ICre .. oontrary to 
the laws of every ~ivilised nation. An international system which hnd 
no means of preventing such outrages against cor.rnon decency would hardly 
be worthy of respect. In every federal State the federal govcrru:ient is 
given power to intervene in the effairs o'f tre individual Statea when the 
local conditions arc -such as to endanger the community as a }?hol~. The 
SBr!'le principle r.auat be applicable to the international comr.unity if it is 
to survive. We rust recognise, however, that in the past this principle 
was of doubtful validity in International Lo.\71 and that therefore Count 
Four is, in a sense, ex post facto. in chnracter. But even if this _is 
granted, this is not a ground on which the count oan be criticized, 
either from the mornl or tho •juristic standpoint, because the acts 
charged in . the indictrent are so contrnry to all c<r.r:1on decency that no . 
possible excuse for their perfonnanco could be advnnoed. The objection 
to ex post facto legislation is bo.sed on th._c ground that the octar r.tight, 
at the til':le when ho perforood the not, have believed that he wns entitled 
to perfort1 it, but ha.-1 could such a, belief exi-st in the ca.30 of \7holosalc 
I?Urder? To argue thc.t th . rpetrators of eJOh nots should got off soot­
free bec~use at the t:imJ when they rere cor.mitted no adequnte legal 
provision for dealing with then hnd been devised, is to turn vmat is n 
reasonable principle of justice in fully developed legal syster.,.s into an 
inflexible rule which would, in these circunstances, be in direct conflict 
with the ve~• id~a. of justice on vmich it itself is based. No such 
inflexible course has ever been followed in English law because it has 
been recognised that on occasions ex post f acto legislation, although in 
prino,iple undesirable, may nevertheless be necessary. If ever there was 
~n instance in which such a necessity existed, then it can be found in 
the concentration car.,ps of Belsen and Dachau. 

"If I have bee~ correct in ey int<::rprct .tion of the law, then the 
result is that the first three counts arc in accord not only with tho 
Chll.rter of tho ·Int rnational Military Tribunal but nlso with the · 

· existing Inter.1ational Law, while the fourth count, although based on n 
novel international principle, is in accord with the princi.ples found in 
every civilized system of la.'7. " 

. , 

-· ... -_.. . ...... . 
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In the oourae ot t.he diaoU8alona oonbemina . Doo.c.111e,, 
(the tint report by Ocr:W.ttee m on t~ Al•tio 
Deael'tera' case), the question .. raiae4• tftlu' all&, 
whether the doctrine ot lmivereality ot .1m'lltiot1ob 
over war crimae waa re■tricted to An&l,o-Anlert.oan 
Jurisprudence. h problem wu diacuaaed in paa,er 
Miao, No,18. 

1'le following qootatiori may serve ae a supplement 
thereto. 

" The tact 11119t also be. reoogrd.lt!d that ldnga, and thoae who poaeu 
rights equal 'to those kins•, have the right of 4eaanding purd.ehmanta not 
only on ao'oount at injuries oonr.d. tted. ago.inst themselwa or their am"9ota 
but fiao on aooount ot in.furies whiQh do not direotq atteot them but 
exoeaatve]t violate the law of nature. or ot nations J;n regard to 9.1\V 
person whatsoever•. (Grotius, ~ ~ Belll 42, &;o1a J4.bri !!u, (1612) 
Carnegie Translation 1925, p, ~) • . 

,, 
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III/39 
1st May., 1946. 

UNITED NATIONS WAR CRDtES CC!.Dl'CISSION, 

COMMITTEE III. 

General Propositions defining the tern 

"crimes against humanity". 

(The t ext c ontained in this paper replaces the 
re~sed text of the s~y of Doc.III/33 enbodying 
tne · r esul t s of the discussion in the C~iimittee III 
~e ting of 26th March , 1946, YJhich vras contained in 
Doc. III/34. The re .. draft appears necessary in viev, 
of the Berlin Prot ocol of 6th October 1945. (see 
Doc. C.193.) ) 

1) According to the basic docuroont s (Charter of the interna tional 
, 'litary Tribunal a nnexed t o the Four-PoY:er Agree1:ien-i; of 8th August 1945, 
as rectified by the Berlin Pr otocol · of 6th Cctober 1945; the Control 
Council Law N .10• the Charter of the Int rna tional Military Trib,mal 
for the Far Fast ,~ crimes c.inst hur.ani ty r.iay consist in the violation 

; . 

either of the lans and custons of Yra.r , 
or of pos itive r.n.micipal provisi ons of criminal la ·,, 
or of the general principl es of . criminal law as 

derived from the c rininal law of all 
civilized nations. 

ote : In a _purely scientific systen violations of the laws and 
customs of war should not be included in the t er m "crimes 
aga inst humanity", which shou:).d be r ~stricted to such 
offences as do not fall under the . tenn of violations of 
t he laws and custor.is of war . ·' 

2) Under the basic documents t her e a re t v,o different types of crimes 
against h1..ll'!lElnity vmich, with a f ew exce~tions, are subject .to the same 

r ovis i ons , narrely : 

( a) 

(b) 

crirres of the murder type , (r.rurder, extermination, enslaver .. cnt, 
deportation and other i nhumane acte). The words "other 
ill.humane acts" cover onl serious orirres of a character 
sir.u.lar t o . a r , exterr.ri.nations , ensl avement and deporta­
tion - e iusdem gen ris rule of interpretation; 

persecutions ( on politicai a nd r a c ial, in Europe also 
r eligious, ounds .) 

3) The er· s de cribed in agra:ph 6( e) of the Charter of the European 
litar Tribunal a nd in Article 5(cJ of the Charter of the International 

, ilitary Tribunal for he F Ea.st, a r cr:iioos against hWMnity, if 
cor.n:i.tted by er sons noting i n th i nter es t of the European '.xis c ountries 
o:r by "Far Easter n ··.'ar Criminals" a the case r:ay be. 

This c ondi t io docs not o.p ly in t • l ocal la ·, of Gerr:1Aey as laid· 
a ·m by La,, No. 10, f o r min le :-- t hcr um . j or i crinin 1 , 
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4) Under the tcrr.lS of t he Qharters of the International Military 
Tribunals, "cr~s against hunani ty" of the murder t ype are offences 
cor.T.1ittcd against civilian populations. 

Crirn s against comba t ants are outside the scope of this type of criloo. 

It is doubtf ul whether this r estriction also applies to persecutions. 

Note : Regarding cases falling under the Control Council La·u No.10, it 
hAs been argued tha t this restriction is nox applicable, tho 
enur:icration contained there being not exhaustive, but only 
exeoplary. On the other hand, it could be _said also for Law 
No.lo, that t 1c words "including ~ut not lin.i.'ted to" refer only 
to the enumeration of types of atrocities and offences all 6f 
which rust be ccr.r.d.tted "against any ci:rllian popula tion". 

5) "Persecutions" constitute crmes against h~ ty only if perpetrated 
on political and racial ( in Europe a l so religious) grounds. In the case 
of the r:lajor war criminals it is a further condition tho. t "persecutions 11 

be in execution of or in connection ,dth any er~ within the jurisdiction 
of an International lli.ilitary Tribunal, (i. e . crir.~s against peace, viola­
tions of the - l aws and custor.i.s of war, orir.tes against humanity of · the 
murder type.) 

6) Isolated offences do not f all vd thin t he notion. Only crir.les which 
by either their rmgnitude and savagery, or by their great nur.wer, or by 
the fact ' that a simil.::ll' ·pattern is applied at diffe~ont tilres and places 
endan3er the international. cornr.n.mity or shock the conscience of mankind 
warrant the intervention of states other t han that on whose territory the 
crime has been convni ttcd. Only criJ::l:l s on such a scale are a. concern of 
International law. 

7) · The p rocedure in cases of cril:xls against humnnity corrm:ltted on allied 
t eITitory ana/or against allied citizens rus t necessar~ly be different from 
cases of cr~s against hUr.1anity corranitted on ~nerey ·t eITitory against non-
?.llied subjects. · 

8) It is irrelevant vrhother a crime of the r,,urder type has been 
cor.r.dtted before or during the wo.r. 

Though th:i, s is not expressly stated .as t o "persecutions", it is 
submitted that it i s also iITclevant whether persecutions have been 
cot'IJ'litted before or during the war • • 
9) 'the nationnli ty of t he victims is irrel evant. 

Not e : See note t o proposition 1. 

10) N0 t only the ringleaders, but a l so the perpetrators of orlims 
against hur.iani ty are criminally res onsible . 

11) I t is irrelevant whc t h r or not a criroo against humanity has been 
conrnit t cd in violation of the l ex loci. 

12) A crizoo against humanity can be conrnitted by enacting ·l egislation 
uhich orders or permits cr~s aga ins t hwnanity, e . g. unjustified killing, 
deportations, racial di scrimination, suppression of civil l iberties, etc. 

... 
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I;t:I/40. 
4th ay. 1946 • 

• 
UNITED AmIONS .!.AR C IMES 

CO :!ITTEE III. 

Paragraphs IV to IX of the r aft Report on the Alsatian Deserters' Case~ 

~rop sals by the Acti ns Chairman of 9ornmittee III .( Dr .Mayr-Harting.) 

Note : Below there is r eproduced , in Part I, a l e tte r 
from Dr. Mayr-Harting to the Secre t ary of 
Committee Ill, dated 2nd ay 1946, and, in , 
Part II, th(! t ext of paragraphs IV to IX f . 
Doc. C. 1 74( C) as it vii 11 r ead vhen Di.. Mayr­
Harting' s pr oposaJ.s are adopted by Cammi ttee 
III and eventually by the special Ad Hoc 
C mmittee and by the Commission. 

I. Letter from Dr . Mayr-Harting ~o the ecrot a ry 
to Committee III, dated 2nd ~ay 1946. 

• 

"Dear Dr . Sch ·1elb, 

" At the mee ting of Commi ttee III on the 9th April, 1946 , I took it 
upon lJ\YSe lf to rodraft Sections IV t o VI of Report C.174 a s am nded by 
Dccumcnt C.174 (C) (Article s IV to IXJ o t o basis of the discussion held 
by t1c Committee . 

" Give n elow are th prop s d alkrat ions which I should be glad if 
you would circulate amon s t the members of he Committee . 

"Article rv,§ 1 1 line 3: s ubs t itut the words 11 Fr cnch nationals from 
Alsace" by the v1ords II inhabitants of 1 sace". 

"Lines 4 and 5: substitute h wor ds 'that in! abi tants of .•l sace -Lorraine" 
by 11 tl1ose inhabitants of AJ. s:1ce; - Lorraine 11 • 

"After S ction rv.§ 1 1 i nsert: "The Co i "s i on ex i ned , in t he first 
i f) .. nee , whe ther Plsace-Lorra ine · s , c ontrary to - nterna tional La\"/ , 
ann...,:·cd y Germany after its ccc upat i on in 1940 . 

11 s ther e existed no Reich Law inc rporating 1,·1se1.ce - Lorraine in _ the 
German Re ich nd ther e vtas no cner a conferment of Ge an na.tionali ty 
on the inhabit nt of · 1sac - L rra in , . r.:: C mmissio·n i of the opinion 
that not v n fr m the Ge rman Lm·, ould anyt -' ng e .a t r e justifying 
the a ssumption tha Alsac - Lorraine formed · rt cf the Ge n .cich. 

" The C mmi ssion do s no intend t o pr e judice the Int erna tional 
ili tary Tribunal a.t l' rembcr vi' •1 h ,;,ril l h:lve o consider thi s ques tion 

(compare Indictment Count I & J) nor ny findings of French Courts . It 
believes , howev r , ha.tit is at r e sen· p ssiblc to avoid ing i nto the 
mat ter if t c e nt ncLs mentioned in ·he lett r of tho French National 
Office re to fJ c on si d r od vi rimt: on t <; • rt of the judges , e v n 
if ls c e -Lorraine 7ms illc..o; ly o.n cxed ; h t is , wr.s p t of th 

·rman R ich , ccor inp- o Ger n Lo. ,, . " 

11 ection IV ,§ 2 1 in 1 , dcl t t rd "In thi c nnc c tion. 11 
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"Line 2. substitute: the word "document" by ."the .1 ttcr <:£ the French 
Nationnl Office". 

' Section V. line_h Sl:lbs t · tute the words "holding judicial functi on·' by 
"exerc~sing jurisdiction over the i r1nabi t , nts of a n oc cupied t erritory". 

"Sectioh VII.§ 2 1 line s 3, 4 and ·51 de l e t e : "under rticlc 45 • • • • • 
hos tile pov,er". 

"Section VIII, line 1. subs ti tut0 the ,·,ords "Fr nch nationa is" by 
"inhabitants of Al.sl'.ce -Lorraine who 1v1erc oonside r ed ns French citizens 
even according t o Gernian Law a t the time of . their c 11-up". " 

IV. 
The que stion of substantive la·.-, has b een raised in v,tiat circwnatances 

members of a German mi l itary court can be considered tq _be guilty of a 
war cri.Joo i f tooy trie d inhabitants of Alsace-Lorraine for desertion in 
consequence of the f act thvse inhabitants of Alsace -Lorraine were, 
contrary to International La,, compulsorily enlisted into the German army. 

The Comnissi on exami.1ed, in the first i nstanc , ·:Jhcther Alsace­
Lorraine v1as, contrary to Internationa l La,; , a nnexed by Gcrmaey after its 
occupation in 1940. 

As th r e exist t:?d no Re ich Law incorpora ting Alsace-Lorraine in the 
Gerinan Reich c nd ther e ·,as no general c onferment of G<;rman nationality on 
the inhabitants of lsace- Lorraine , the Commis sion is of the opinion that 
not even from the German Law could anything be gather ed justifying the 
a ssumption tha t 1Usace -Lorraine formed part of t he German Reich. 

The Canmis3ion doe s not intend to pre judice the International Military 
Tribunal at Nurember g which Hill have to consider this question ( compare 
Indictment Cunt I & J) nor any findings of French Courts. It b elieves, 
honever, that it i s a t pr esent possible to avoid going into the matter if 
the .se ntence s ·rrentioncd in the letter of the French ~ational Office are 
to be considered v:ar crimes on tJ1e part of the judges, even if Alsace­
Lorraine m-.o illc c..lly nnoxcd, t h; t i::l , was part of the German . Reich 
ac~ording t o German Law. 

The Corraniss ion considers it n ce ssary to draw a ttention to the fact 
that the l e tter er the French National Office ap ears to proceed on the 
assumption that the French nationality of the victims was " a fact which 
mu t necessarily have been pointed out by the defence" and on the further 
assumption that t he judges c ould n t be i gnor nt of the victirM' Alsatian 
origin. ' 

The Corranission decided to base its discussions on the a ssumption 
that the judges , whose criminal r esponsibility is in quest ion, knew that 
the victims had been both Fr nch citizens from llsuce-Lorraine, and that 
they had b een c mpuls orily ca lle d up for service wi t h the German Arrrr,. 
If the judges - thr uf)1 n f ault of the ir own - did not kno-,v tho.t the 
accused wer e French nationals vho had been enli "' t cd into the G rman aney 
against the ir will, no probl m of criminal r epre ssion agains t these 
judges would ari s , b c us a Gen ,on j ud c doo s not commit a war crime in 
sen •ncing, in v,ar tim , a Germa n old i er for de sertion from th Go rman 
ll.I'lT\Y . 

.. 
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v. 
I n c on0idc. in 

nn;_ it r.n :· of 
d1..ci" i ,0 ,h.., t r 

i on f 1.. r son. c x1..r cisi icti n ov r h 
t c:.: rr· ·ory , he C•1T.1mi soi on e r s i t t o b 
f on ~ccu -0d by n ticulo.r curt depr've h ir.1 

c w. onti tl cl und · r th ~ Lav: f .:-.tions , i . ·•, o the,; rntcc 

( ) wh h e,;r ~ ivcn judicic l l\ction f l outE:d thu specific 
prohib i n onvcntiona l or cus mary pr ovi s ion of 
I n t crnn io ,10.l l.:i:;; , -J . g . t he H.:i. e R...,gul tio ns , or r/U!:3 , 

(b i n di or o a rd of hos fund, . cnta l principl e s of human 
justice cceptcd by civi lis d people s . 
Tho action of o. court ·:,hich sult s in the ille l 
condGr.mat i on , seizure or destructi on of pr op rty houl d 
not prntect a j udge boc nu c oma c ha b een pai d to 
l ;;; a l foms . 

In all co.se ub t uncc f t he. a c i on taken 1us t c s crut i niz0d 
t de t rmine i t s pr ri1.. ty under t c Le,·, of fa t:i.o ns . The net .ion of 
judicia l a uthori t i s i 1 t: i. 1:: poet i on no differ ··nt plane from th~. t 
of rnilita o:r cxc cutiv~ aut .or i 

VI. 
If tht. a.lle;ge;d 1....,crtcrs of Fr ·nch no.t iona l ity wer e 

conducte in i s r c nr d of I 0 c f :1r.d . r;n ~1 principl e s o um.an j ustice 
·,,hich av<.: b •e n < c :_Jt cd by civili .,od 11copl ·s , if , . r; ., t he n.ccuscd ' 
d(, nied th r i t t ini.rC' u e c vid0nc c -:>r t pr e sent Yr.i.. tnes e or if 
pri nci p l 0 s r · pu na nt t ot 1.; . odern prrcticcs o civilized na tions v,cre 
applied , outr.c- eovs , L: n---1 i (,s in icte; \. a nd (, li e , h0n tho cri::Jinal 
r e . onsibility o · Ge;n1::-.n T.i 0 lit .... r y j udg~"' Mt e in doubt. 

The Commi s i o i s of th.:. i mo t hat t e, r;1ili t nry jua ..: oul not 
l.- cc:. t ·rsona l r --s onc; i i l ity t: vcn in such c .:-.se: s ,.-,h ·r L ho . go a s eon 
d o c t o 10 . . 1 fo r . "' • '7vc n ··.-hi-r e t trial W[~S c onducte d pr op r ly it must 

ex 1:. ine;d t ~ jud i c i · 1 c.c tion , a l hough f ornnl ly corre;c t , 
pr oduce d a s o. e; spe:;c i ic rul <.; of I t ;rt t.i.on' l · L ... w. 

II . 
In e r c.:sent c ::1.se , sitivc provi sions of t c ague R_gulations 

'"l.nd _c ni . .: r::..l l y r ccceni ;d rul._s of cue cm.ry lo:i/ have beun v.iola by the 
judicieJ. :ict ·· on in qu s t i on . 

Unckr ·-r t . 23 o t· 1... H guc 0ru1.:.:.-- i onc- a bc l i er nt is for bid (, n t 
c r.tpc l t he ,..ub ,jcct s of ,. u ho til1.;; pt,rt , o take part in the opor ti no 
0f ·, dircckd again'"'t t!1c · ·.,n coun r • ,r t . 52 p o 1ibit t he 
r 1.;;quisi ion f involvin . th0 :i. • E>bit ·m s in t ·.c ob lir,~ttion o 

Rko p country . 

jud 
th1.: 
v1f.; r e 

y t e Ge r m- ilitm-y 
: nto t l. G_ ,/_n c-:rr.ry in J. l <-.nt v · ol a t · ons f 

deat h s0ntencc s a"scd on the se a l leged c1 sert r s 
._, nforcl..!ro nt of t o i untion f 
hey ls a;.: unted h 

·,r.i. out jus tific - tion. 

It foll ;-,~ fr,·r.1 ·.,! t hr:.s 1...c n 
if not ru:-ri vcd ~. t i t ·he: 0 vC of a n 
t e; quote;d r c,v · sir,ns 0f conven ono. 

3C e ncc s , v n 
urr: , r1· ut c d 
1.;;r nat io C\l L w. 

VI I I. 

.. 

fa 
i er , ~ s F 

of th, · r 
n orde;r cd by 

f 
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fr~c the military judges fr0r:1 r esponsibility because superior order is 
no defence if the order is ill~gal. 

IX • 
It will, of cours, bc 0 a r.iatt r for the pros1;cuting authorities to 

decide in every individual case whether the oircu;13tanoo3 are such that 
they ar e likely to l ead to a verdict of guilty oga.inst the judge ~nd it 
will be a matter for tho court considering the guilt of each individual 
judge, to have r ogari, if it thinks fit, in r:d.tigation of punishment, to 
the fact the. t tho German judges were o.cting undor superior orders, namely 
orders from their Government. There will certainly bo co.sea vmere the 
juc:1ge ll\£\Y successfully plead thnt he acted Wlder duress or under a rnisto.ke 
of f act, but this is for the court to consider and not for the United 
Nations War CriJoos Corrmission who is oo.l.led upon to express its . opinion 
whc~her or not prima facie a war ori.Joo has boon oornrµtted. 

Such. a plea will hardly be open to the judges in oases 'flhere, instead 
of considering the fact that the alleged deserters became Germnn soldiers 
against their nill as an extenuating circumstance,· they judged the cases 
with particular severity • 

• 
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UNITED N:.TIONS W iR CRIMES . Cct.iMISSION. 

S cond Report by Comittee Ill 

III/41. 
10th lYia.y11946. 

on the question of the crir.dno.lity of Gel"T.'nn Officers 

who sentenced French. Nutionc.ls from ~·•lsnce-Lon-aine 

to death as D.lleged deserters. 

In its meeting held on 7th May 1946, Conr.dttee III 
unanimously adopted tm follovling re-drnft of its 
report C.174. 

r . 

I. ;rn o. letter from the Director of the French EneT.\Y ·;o.r Crimes Research 
Office to the 'French r epreaentntive on the United Nntions :.a:r Crimes 
Conmissi~n, the wish has been expressed that the ~tter deqlt rlith in 
that letter should be cxrunined by the United No.tions War Cr-imes Conrnission 
and a statement of principle sought. The letter is concerned with war 
crimes committed in Czechoslovakia.. The opinion has been exprcss~d by 
a French authority th..1.t the Czechoslovak Government is competent to deal 
with the case. In the letter from the Director of the EneJI\Y War 

Crimes Research Office, this view is dissented from and it• is st(ited that 
the French Office is coIT4>etent, ,the victjng being French nationals· from 
Alsace-Lorraine. · 

. '. · The problem of substantive law invqlved is that of French citizens 
from Alsace-Lorraine cnlii:;ted in the German J,rmy by force who then 
de~crted, vrere sentence d as deserters and shot under o. sentence. lt is 
stated in the letter that the responsibility for the enlisting into; the , 
Germii.n Arrey in disregard o f Intcrnntionnl Law of French nationals from 
Alsace-Lorraine belongs t o the 1 aders of the ex-Reich, to the members 
of the General Staff and to the Gauleitei:: ·of 'lsace-Lorraine, Wagner. 
The question is put to nhat extent tho menbers of the German Military 
Courts are responsible who acted ns regular judges o.nd nwnrded .sentences 
as provided by the German Military Code in c ases of a soldier deserting 

....... from _the 'German Army, even if the deserter were nn ~lsntian. 

· The French doc'U1!X)nt further stutes tho.t, in judging the · responsibi- · '•,:. 
li ty of the officers o.nd roon • of whom these .co~ts werit COJTi>Osed, the 
fact nrust be borne in mind tho.t they c ula ~'not ,.be ignorru'it of the 
Alsatian origin of the accused. The enlistme nt of these men in :; 
disregard. of Internationa'l Law, a fact r1hich nrust · certainly have be en 
Qointed out by the defence, should have secured to the accused a high 
neo.sure of extenuating ciroumsto.nces. It seems, ho,,ever, that .the 
German military courts j udged the case s of ·•lsatian deserters with 
particular severity. 
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II. W,. th re~ard to the question of· · jurisdi~~ion involv d in tho case, 

fueComission refers to the judgr.,cnt of tho ?ermancnt Court of International 
Justice in the co.se of SS"Lotus" (France v. Turkey,) decid d in 1927 wh;ch 
lays down the general principles of International lav, regarding the juris­
diction of ind pendent ·to.tes _in crir.lincl. patters. In this judgment, the 
Court stated that in xercising jurisdiction, lntcrna.tional l~w leaves 
Stutes a "wide measure of a·fscretion"; tha.t vrho:re ther.e is no prohibitive 
rule of Interna.tional ur,, "Q~;y Sta.to rer.llli~-~-°rree to adopt .. th~. principles 
which it regards as best a.nd most·· suitnble"; th!'t "all tha.t can be required 
of a. State is tho.t it should not ovcrst~p the limits whi-eh International 
law places upon its jurisdiction"; th.it "rrithin these lin4ts, its right ttr ­
exerciso jurisdiction rests in its sovereignty"; that the so-ctlled 
territorinlity of criminal law "is not nn absolute principle of 
Int rna.tionnl law"; tn'lt nny excep_tion of the right of Sto.tos to exercise 
jurisdiction r.rust bo "conclusively. proved" nnd that ns municipnl juris­
prudence is divided, :11; is hardly possible to ·see in it an indicntion of -the 
existence in Intorno.tionc.l lnw of a. rule restricting the orimina.l juris­
diction of a State t o crir:les cor:imitted on its territory. , 

The -judgment in the LOTUS case dcnls vii th crirnina.l jurisdiction in 
general. In the cnse of piro.tes nnd, .in the pinion of the COCI.ussion, 
also of wor criminals, every independent Sta te hna, -under Intcrno.tional. 
l aw , jurisdiction to punish p~ates and v,o.r cr:IJninuls in its custody 
r egnrdless of the nc tionality of the victim or the plnce where the 
offence was corrrnittcd, po.rticulurzy in cases ·,·lh~re., for ~ome renson, the · 
criminal would otheI"'Nise go unpunished. · · 

In addition1o the jurisdiction of th Cze~hoslbvrik courts, \7hich 
would be based on the fa.ct that tho crir.les have been committed on 
Czechoslovc.lc tcrritor, there is, therefore, no obstacle in Interncitiono.l 
lnw, to the courts of oth r c~untrics a lso claiming · jurisdiction, e.g. 
French courts, becnuse French nntionals hnvc been the viotir.ls of wo.r crilooa 
committed outside . Frnnce , or the courto of the c:ountry in vhoso custody tho 
cr:I.Jninale ore , on the b~sis of the univcrs lity of jurisdiction over \'18.l' 

crl.nes. 

In cases such as outlined in the French document, concurrent juris- .~ 
diction is, t herefore, possible under International lav,. 

III. As to the p sibl e ques tion to vihom the criminal should be surrendered, 
the Cornmis~ion fe els that it is not ~os~ible t o give aey general ruling as 
long as the r ecommendation contained in Doc.C.123 has not been either 
accepted or reject .d by the interested parties. It is not appropriate to 
give a general opinion as long as it is possibl~ that the Commission will 
be called upon to act as arbitrator in concrete cases. 

IV. The question of substantive law has been raised in what circumstances 
members of a German Military-Court can be consi~ercd t o be guilty of a war 
crizoo if they tried French national s from ./J.sace-Lorraine ( "des iJ.saciens.:. 
Lorrains ci toyens francais"·), for deserti on in con~equence of the fact that 
they v.ere, contrary to International la , , compulsorily enlisted into the 
German .. rmy. 

The Comnission examined in the .. irst instance .vhether ; lsace-Lorraine 
·11as, contrary to International La\"/ , annexed by Germany after its occupation 
i n 1940. \s there exist ed no R ich la ·, incorporating J·11sace-Lorraine into 
th~ G r n Re · ch, a nd a t her e Y1as no ner 1 conferment of Gorman nationa­
lity on the , nch national s inhabiting ,lsuce -Lorraine , t he Corranission is 
of the opinion that ev ~n under Gc:r n l a·, , m thing cculd justify the assump­
tion that ' ls co-Lorr · ne f m d p t of' the Ge n Reich. This opinion 
i s off r d without r o judi t o any opinion vmich T;',A"Y subsequently be 

xpr so d by th In t. r n ti ,. J · l it· y Tribunn or ney n'l.tinMl court. 
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assumption that the Fr ench nationality of the victims was "a fact which 
nrust necessarily have been pointed out by the defence" _and on the further 
assumption that the judges could not be ignorant of the victims' tisatian 
origip, the Commission decided t o base its discussion on the swre 
assumptions. 

VI. In considering the ction of persons exercising judicial functions in 
a case such as that now under discW!sion, it appears to·the CoJ!lllission to 
be decisive ·1hether the trial of a.n accused by a · particular court deprived 
him of the protection to which hfi was entitled under the Lav, of Nations, i.e~ 

(a) whether a given judicial action flouted the specific 
protibition of a conventional or customary provision 
of International Law, e .g., the Hague Regulations, or was, 

(b) in disregard of those fundamental principles of human 
justice accepted by civilised peoples. 

The action of a court which results in the illegal condemnation, 
seizure or destruction of property should not protect a judge because 
hanage Ms been paid to le.gal forms. 

. In all cases~ substance of the action taken nn.ist bo scrutinized to 
de termine its propriety under the Law of Nations. The action of judicial 
authorities in this respect i , on no different plane from that of military 
or executive authorities. 

VII . If the trials of th alleged deserters of French m.tionnli ty ·11crc 
conducted in disregard of thonc fununncntal principleo of human justice 
~hich have been accepted by civilized peoples, if, e.g., the accused v1ere 
denied the right to introduce evidence or to present witnesses or if 
methods repugnant to the modern practices of civilized nations were 
applied, outrageous penalties inflicted and th like, then thc· criminal 
r e sponsibility of the German militnry judges could not be in doubt. 

The Cor;ir.dssion i s .of the opinion tho.t the military judges ehould not 
e scape personal r esponsibility even in such cases where honnge has been 
paid t o l egal forns. Evon ·,here th trial was conducted properly it must 
be examined wh t hc r the judicial action, nlthough fonmlly correct, 
pr oduced a viola tion of sone specific rule of International Law. 

VIII. In the present case, positive provisions of the Hague Rcgulctions and 
gencr lly r ecognised rules of customary lar, ho.ve been viola t ed by the 
judicial ction in question. 

Under i.rt.23 of tho Hague Regula tions a belligerent is forbidden to 
compel the subjects of the hostile party t o take part in the op rations of 
war directed against their O\'m country. i.rt.52 prohibits the requisition 
of s ervices involving the inhabitants in the ob+igo.tion to take part in 
rnili t ary oper ations again st their ovm country. 

The a lleged deserters, v1ho were tried by the Gcrnan mili tnry judges, 
had be en enlisted into the Gcrmo.n arr.win flagrant violations of these 
pr ovisions. The death sentences p ssed on these alleged deserters were 
substantially nothing but the enforcornc nt of th continuation of this 
fl agrantly illegal position. They also amounted t o co.using the dee.th of 
the llc ed deserters Ylithout justification. 

It f ollons from ·.hnt h_,s b en s i d thnt th de, .th sentences , even if 
not arrived .:-..t in th , course of n out r :1g ou ~r occdurc , fl outed the 

r ovioi0ns of convl, nti n-. "n U:J tct:nry Int rn::tion .l lto , 
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IX. The t net tho.'~ the illegal cnll-up of Frenob notionl'.ls t'rom A,l snce-
Lorrnine i nto th~ Gernnn army had boen ordered by the l eaders of the Gernnn 
}'Tnzi Gove rnment does not free the.: military judges from responsibility 
b cause superi?r order is no defence if the order is _illegal. 

X. . It will, of .course , be a matter for the proeoouting authorfties to 
decide in every 'ind~vidual case \7he ther the circwnstanoos arc such that 
they ar e likely to lead to a verdict of _guil~y against the judge and it 
will be a matter f or the court considering the guilt of each individual. 
judge to have r egard, if it thinks fit, in mi-tigotion of punishment, to 
the fact that the Gennan judges \7ere acting under sup,z:ior orders, no.J:V)ly 
orders from their Governroont. There will certainly be cnses vthere the 
j~ge may successfully plead that he acted under duress or under a mis­
truce of fact, ~ut this is for the court to consider and not for the 
United Nntions Wpr Crums Cormdssion who is called upon to express its 
opinion whe ther or not, , prima f ~cie, a wor crime hns ~eon camd.tted. 

Such a plea will hnrdly be open to th<: judges in oases where, 
instead of considering t~e fact t ~ t the all~ged deser~ers became Ge:rnnn 
soldiers against their will as an extenun'ting cirownstance, they judged 
the cases with particular severity. · 

· .. 

'. 
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SECR~T. III/42. 
17th ~Y, 1946, 

UNITED .ATIONS JAR CR:n.IBS COMMISSION. 

COMMITTEE III. 

General opositions def'ining the tenn "Crimes against Humanity" 

under the Charters nf the International Military Tribunals and 
I 

the Control Council Lav, No. 10. 

Re -drafted according to the decision of the meeting of Comnittee III 
held on 14th May 1946, (Minutes No.10/46.) 

- , . 

.Not e :· The following ext, excepting paragraphs 3 and 6, 
has been agreed upon by Committee III. TTith 
re ard to paragraphs 3 and 6, the Secretary to 
Committee III hae been charged with· re-drafting 
them, havi ng regard to the discussion in Committee. 

The following texts of paragraphs 3 and 6 are, 
ther ~fore, only tentative. 

1. According to the basic documents(Charter of the International 
1iili t ary Tribunal annexed to the Four-Po ·,er Agreemmt of 8th ugust 1945 
as rectified by the Ber i n Protocol of 6th October 1945; the Control 
Council Law N .10( the Charter of the International Military ~ibunal 
for the Far _East,J criues against humanity may consist in the violation 

either of the laws and customR of v,ar,(x) 
vr of positive rm.1nicipal provisions of criminal law, 
or of th general principles of crirni.nal law as · 

derived from the criminal iar, of all civilized 
nations. 

2. Under the basic documents there are two differ ent types of crimes 
against humanity which, v,ith a f ev, exce tions, are ·subject to he same 
provisions, namely: 

(a) 

(b) 

crimes of the murder type, (murder, extermination, enslavement, 
de portation and other inhumane acts). The v,ords 11 other 
inhumane acts" rray be held to cover only serious crimes of a 
character similar to murder, extermination, enslavement and 
dep rtation - eiusdem generis rule of interpretation; 

persecutions (on pulitical and racial, under the Charter of 
8th August 1945, also r ligious, grounds.) 

(K) It might be argued th tin a p ly ci ntific ystem violations 
of the laws an cust of v r should not be included in th 
term II crimes against hwreni ty", \/hich should be restrict d t o such 
ffeno s as a not f.Al under h t rm of violations "f the laws 

a. s toms o ·11ar. 
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.3. ·the Charter of t he European Interna tional ilitary Tribunal (Art.6.) 
and the Charte~ of t ho Internatione,l ld:i. litary Tribun&l for the Fa r ~ast 
(Art. 5. ) start from the basic assumption 'that the major v,ar criminals 
oamiitted crimes agains t humanity acting in the interest of the European 
Axi. ij Countries, or in th e interest of . the Japanese rra.r effort ( "Far 
ED.stern War Criminals"), as the ca se moy bo. 

• . ~s ~sump ti on is no~ expre.ssed in. the local la\? of <knna.ey, ns laid 
down ·by · tne ~control Council Law No.10 for criminals other than major war 
or~~l. 8:t . · ·- - - ... . 

4. The formulati on of tbi.&t parngraph·:a s adjourned. · For the previous 
text, see Doc. III/39. · 

5. · '~ferscoutions" constitute crimes against humanity only if perpetrated 
on political and racial (under the ·European Charter also r eligious) 
grounds. In the c_asc of the major vro.r criminals it is a further oondi t i on 
tha.t "persecutions" be in execution of or in connection ,nth any crime 
'7ithin the jurisdiction of an International Military Tribunal, (i.e. crimes 
ngninst pea.ce, viola.tions of the laws a nd customs of war, crimes ngninst 
humanity of the murder tvpe. ) . · · : 

6. Isolated offences do not fall within the notion. . ~ a rule systematic 
mass action, particularly if it can be shor1ri' t~ be authoritative, will be 
necessary to tr.ansfonn· a common crime, punishable merely under rmmicipal 
la,1, into a urime ago.in s t humanity becoming also the concern of international 
law. Only crimes which either by their magnitude and savagery or by their 
great number or by the fact tha t a eimilar pattern is applied e..t dfferent 
times and places, endanger the interna.tional community or sh~ck the 
conscience of mankind, warrant intervention of states other than that on 
whose t erritory the crime has been corrmitted, or whose subjects have ., 
become their victims. 

I . . ·) 
7. It is irrelevant whe ther a crime against humanity has been o~mn:f.ttod 

a. 
before or during t ·he ·:,or. · 

The nationality of the victims is irrelevant. 
. .. . . . ~ 

. , . 

9. Not only t ho ringleaders, but also th~ actual perpe tra tors of crimes 
against humanity a r e criminally r esponsible . 

10. It is irrelevant wh ther or not a criroo against humo.nity has been 
ccmnittcd in viola tion of the l ex loci. 

11. A crime agains t humanity ca n b c ommitted by enacting l ogislation 
which orders or pcnni t s crimes agnin~t hwnanity . e.g. unjustif~ed killiog, 
depo~tations, r acial 'discrirnination ; · suppress ion· or civi l l i b erties, eto. 

• ,, r • , 

• \ I 
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III,143. 
26~ June I 194§. 

UNITED NATIONS WAR CRIMES COMMISSION. 

CCMMITTEE II}: 1 

Inf'o:nnation on the Trial RePorts vbich 

will be available for inclusion in the 

first volume of the annotated swrmaries. 

By the Secretary t o CoJ!lllittee III, 

. 
The following is a list of surmiaries of trials which either are 

ready now or will be ready soon. From thi. s list, the repcrta to be 
inserted in tie first volume will ho.ve to be chosen. In case the 

· summaries r:£ the trials nentioned below should exceed the space 
availo.ble in the first volume, (120-140 pages), some will have to be 
left over far the second volume. This will probably apply to the 

♦ Hadamar trial (below, No.4. ) the full transcript of which has not 
yet been received by the Conrn:f.ssion. 

It is submitted that owing t o their length, the sunmariea of the 
big concentration camp trials, among the first particularly Belsen 
and Dachau, will have to be published in the second or third volume. 

1. 

3. 

.5. 

6. 

7. 

a. 

9. 

The "Peleus" trial, (Doc.c.199) . 

The Atrerican trial .agains t General Dostler. (See Trial and 
Law Reports Series No.14.) The final text will contain a 
more elaborate description of the facts and of the course 
of the proceedings, 

The "Almelo Case". ( Trial and La,1 Reports Series No. 18. ) 
Trial for the killing of one British Pilot Offic.ar and one · 
Dutch civilian_,by a British Military Court containing a 
Dutch and a Canadian officer as members. 

The "Hadannr" trial. ( Trial and Law Reports Series Nos. 8 
and 17.) In this case the 8ecretariat of the Comnission 
has not yet received the full transcript. The Trial an:l 
Law Re ports Series Nos. 8 and 17 ore based on information 
made available by the United States Camd.ssioner. 

Trial ago.inst Lt. Gerhart Grumpelt by a British Ml.litary 
Court for the scuttling of two German submarines after 
surrender. (See Doc.C.204, II, 10). (In preparation.) 

'lbe American trial against Rear Admiral Nisulce Masuda and 
4 others. (See Doo.C.204, IV, No.27..J, at page 20.) 
(In preparation.) 

Trial against KD.rl Amber ger by a British Military Court. 
(Trial and Law Reports Series No.19.) (Killing of a 
Prisoner of ,·, ... r when allegedly attempting to esoape.) 

Trial agai ns t Erich Heyer and 6 others for the lynching of· 
British pr isoners of wox at Essen.(Trial ond Law Re orts 
Series No. 12,) 

Trial against Bruno Tesch ond 2 others by a British Military 
Court for tho IJU.PPlY of poison gas for the S.S. (See Doc. 
c.204, II, No • .34). (In preparation.) 
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III/4',. 
26th Jum,19461 

UNITED NATIONS WAR ~ OOMMISSION1 

COMMITTEE III, 

H.M, Stationery Oft:l.oe 9 

Conditions of Publication on .Agency Te:nna, 

(1) The cost of production of Agency publications will be reoovered by 
the Stationery Office from the originating departments on the basis of 
the cost to the Stationery Office plus the usual allowance for 
Stationery Office departroontal expenses. (12~). 

(2) The price and number of copies to be printed will be approved by 
the originating departioont, and any final decision as to fox,nat will 

♦ rest with that departroont. 

(3) Credit will be given annually to the originating department for 
copies sold, and for issues for official purposes ( other than those 
under (4) below) at face value less an allowance of 33-1/.5% for 
discounts and publishing expenses. 

(4) Credit will not be given for copies:-

( i) supplied in bulk to the order of the originating 
departroont at the time of printing, 

(ii) distributed to the British Musewn and other Libraries 
und.er the Copyright Act 1911, 

(iii) distributed for International Exchange at the request 
of the originating department or und.er the general 
arrangements for the International Exchange of Official 
publications, 

(iv) distributed for publicity and review purposes, 

(v) supplied to Members of Parlimoont with the agr;-eement 
of the originating Department. 

(5) Copies required by the originating department from time to time 
{ other than copies taken in bulk on publication) will be obtained on 
demand from the Sale Office, Cornwall House, S.E.1. These vdll be 
invoiced at face value less 25% and credited in bulk in 'lbe Agency 
Account (in canmon with other issues) at face value lees 33-1/-'i'. 

{6) The transfer to the originating department of sums due under 
agency an-angeroonts will be effected annually arrl will be acco~anied 
by a stateroont showing tho financial position of each publication and 
the transactions affecting that publication during the calendar year 
involved. 

(7) The Stationery Office will as soon as possible after the 31st 
December of the second complete cal~ndar year following publication 
submit to the originating deparuoont proposals for (a) tho purchase 
by the Stationery Office if necessary of the whole or part of the 
remaining stocks at a price to be agreed, and (b) the wasting of aey 
copies which are r egarded as obsol t e the final stocks remaining to 
be retained as Stationery Office property in respect of which no 
further financial stnt eroonts will be rendered. 



.. 

• • 

III/45 

lat July, 191t,6. 

UNITED NATIONS . WAR CRJJ,{ES CCIDdISSION 

COMMITTEE III 

The Yugoslav case No. 3296 referred 
to Conmi ttee III 

I. On 19th June, 1946, the Yugoslav State Camniasion 
submitttd to the Conmission a charge against Prince 
ValerM !ORGHESE and three others for crimes oonni tted 
between 1943 and 1946 in the Julian Karch. 

The accused are charged w:L th: -

"I. Murder and Massacres, Systematic Terrorism 
III. Torture of civilians. 

XIII. Pillage 
XXIX. Ill-treatment of v,ounded and Prisoners of War • 

. Violations of Articles 4, 21, 23{b) and (o), 
46 and 47 of the Hague Regulations, 1907, and Article 
13 of the Yugoslav Military Courts Act, 19i.Jt.." 

The short statement of facts is as 
follows:-

"From 1943-4.5, units of the X ("diec:lma") Flotti• 
glia MASS, under the conrnand of Prince BORGHESE, 
which collaborated with the Germans after the 
Italian Capitulat~on, oonmitted numerous orimea 
in the JULIAN MARCH against the Slovene population. 11 

The particulars of the alleged orimea are 
given as follows:-

11A1'ter the Italian capitulation in 1943, the X 
Flottiglia MAS, under the cor.wu~ of Prince Valerio 
BORGHESE, was the first Italian unit to join the 
Germans and collaborate with them. With HQ at 
CC!tEGLIANO ( Treviso), the X Flottiglia MAS reorui tecl 
volunteers and fonm:,d different land forces ot 
battalion strength; they wore stationed in the JULIAN 
MARCH and terrorised the civilian population. 

The follov,ing crimes were camd.tted against 
the Slovene people h 0 r P 11"'e of their race and the 

to Pye 2 
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fnot that they ,rer o not fascist :-

1. In Docembor ~ 1941+-, the Military Chaplain 
AGAZZI, who wa~ a f anat ical fascist, denounced 
Franc HOCEV AR, a lovene school.master and a 
gifted author and i ntellectual. AGAZZI was well 
awnre that the Ital i nnisation of the JULIAN MARCH 
was :impossible so long as Slovene intelligenzia 
existed. On AGAZZI's denunciation, HOCEVAR was 
arrested at GORICA on December 21, 1944, on the 
orders of Prince BORGHESE and the following day 
he was sentenced to death. Sentence of death 
was not carried out at GORICA because of different 
intervent i ons on HOCEVAR' s behalf. He was taken 
to the HQ of the X MASS at CONEGLIAMO where Prince 
BORGHESE had him shot on January 3, 1945. 

2. On December 28, 1941+-, on Prince BORGHESE's 
orders, troops of the X MASS, in a terror raid, 
pillaged the propc~t y of three people i n the 
village of SRED TJI LOKOVEC. 

3. On Dec niber 29 , 1944, a unit of the X MASS 
beat and tortured a man at K.JINAL, threatened him 
with death, and l ooted his belongings~ 

4. On January 16, 1945, a unit of the XMAS 
from St PETER, under tho corrrna.nd of Umberto 
BERTOSI, arrested Mnrjan MAVRIC and deported him 
to a Concentration Camp in Germany. 

On J anuary 24, 1945, they killed Kamilo 
STEPANCIC while on his v,ey homo. 

5. In Jnnuary, 1945, a unit of tho XMAS at 
6SLAVJE looted tho property of four men taking 
awey their bicycles , pigs, cows, etc. 

6. In February, 1945, XMAS soldiers pillaged 
the property of a man at ROCINJE. 

7. On Mm-ch 3, 1945, X MAS troops from GORICA 
looted the Slove ne Cat holic vicarage at M!IDANA. 

B. On January 2, 1945, aoldier s of the "X MAS" 
at FULMINE, arrooted nenr SOLKAN, a canrnander 
of the Parti san brigade and took him to the 
house of Countess NORDIS whore he was tied to 
the staircase for two days , bea t en o.nd tortured. 
On the order s of Captain FELICIANO he was taken 
out at 5 p . m. t o the iver SOCA (Isonzo) end shot 
without trio.l. 11 

It i s o.dnor1 t hat the above p..'\rticulara wore 
gi vcn t o th 1~ f l go l av ~ '.; <>."'; _ Co11 i ssion by reliable 
wi tnes~ , q 

;to Pago 3. 
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II. The case wns considered by Conmittee I 
on 27th June, 1946 (Minutes No.6~). The decision 
of Conmitteo I was recorded ae follows:-

"As this case alleges crimes against humanity 
(the crimes were conrnitted by Italians against 
Italians of Yugoslav origin in Italy), it was 
decided to refer the case to Cormnittee III 
for its opinion as to whether or not the 
alleged crimes should be considered as crimes 
against humanity and for what reasons." 
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4th J~ ,1946. 

Ulfrp;D NA!rICtiS WAR ORlMES COMMISSION 

CCUC:T'DE IlI 

DRAF'l LAW RRPOR'l'S TO BE DISCUSSED m 
coJmi£& III 

(Ca.sea l to 8 ) 

The Seoratary to Comm:I. ttoo III 
suggests that the papers dealt with 
hel0\7 should now be examined by tho 
Canmittee as a further stage 1n tho 
preparation of Volwne l ot the English . 
edition of the proposed publication ~ 
Law Reports ( in the disousai<III ot the 
Commission hitherto known as 11annotated 
swrmaries". ) 

The attention ot the Coanittoe ia 
drawn to the faa.t that 1110st of the 
papers wre preparod pt'imari~ tor in­
temol. purposes of the Oomniaaion, at 
a time when the shape of' the Camdaaion' a 
publications had not been established 
and before the sanple report (Peleus, 
0.199) had been disous1ed. The eventual 
publication would oe oonsidere.b]3 dolqe<l. 
it a.ll the pa.pars dealt with below and 
in Doo. II1/43 would now have to be re­
typed and duplicated and o.f'ter diaOWta• 
ion by the Committee to be again re­
typed and duplicated. 

The alterations, proposed in the 
individual papers are therefore bl'O&Clq 
outlined, and it is proposed tho.ta 
final draft v,ill be oircula.ted whon tho 
papero will ha.ve boen generally di&• 
cussed by the Canmi ttee. 

CASE NO, l. 

THE "PEWJS'1 TRIAL. 

An amended tm of this report \1ill be circulated a.a 
-,on aa this is teohnically possible. The Secretary to Oanmitteo 
m p,:,oposoa that the consideration of the Peleus Cnae be post­
pomd until,tban. 

CASE NO. 2. 

THE DOSTLER CASE. 
( 1:~al & le.w Report~ Series No.· 14). 

The following modifications of Trial ond Lo.\1 Repoi-u 
Sorioa No. l4 will be proposed. · 
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ln Part., 
1) Gone1,,.].ly, the faots and the course of the prooeed1np will 
bo described more ela.bomtely. 

2) In pnro.. I (2) the reference to Misc. No. 16 \7.1.ll bo 4eleto4 
and replaced by either a short reproduction of the the rolevan11 
provisions or by o. ret'erence to a "glossary" or ·genornl intzro­
duotion"into the law governing limerican Mi.11 tnry Ccmniaaiona 1n 
the Medi terro.noan Theatre of opomtione. 

3) In paro.. ·'!V (o.) the main provisions of the Fllhrerbotohl will 
bo sumnarized; part c. of the pa.per w.U.l be ani tted. 

In Pgt B; 

l) P&rQ81'9.ph I on page 3 m.11 be preceded ei thor by a. general 
outline ot the United Sta.toe Lo.w as to Milito.ry Canmiaaiomor by 
a· reference to the proposed II glossary". 

2) Paragraph (2) on page 6 m.11 be re-wrdod to ~t the ex.­
proaaion of subjective opinions and relegating the quotation 
tran IauterpachtiJand artiole to a toot-noto. 

3) Pamgmph ( J) on pp. 6-7 will be shortened by a retorenoo 
to the diaOU8aion ot the same problena 1n t~e Pol911 report. 

Part C1 at the papor 

will be ani tted. 

CASE NO. 3. 

18). 

In Po.z;t B, Cp,Z> 
1) Paragraph 1 (Qpeationa of Juriadiotion and P£2opduro1 ) 

. auggested 
ReteNnce will be 11111de to the/" glossary" anc\ all 

general sto.tements will be ani tted. 

2) Paragraph II (Jurisdiction of the Court in IntemationDJ. 
Law). Tho Secretariat will ask too Camd.ttee tor guidance as 
to whethor these problems shall be dealt '11th in the repon. 

J) ibid. P• a. Referenoos to c.199 will be replaced by ret­
erenoea to "Oa.se l" and to the glossary. 

CASE NO, 4, 

THEHIJW#R~ 
(Trio.1 & J'.D.v, Reports SeriesoP•l7 and 8) 

l) As has boon statod in Doc. IIr/43 tho Canmission ho.a not 
reoei ved a full transcript of tho proceed'\.ngs. 

A decision will therefore be sought on the question whether 
a. report on the .lines of' Trial and La.w Reports Sorioa No. 17 

_, 
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(1noorporating the basio faots oonto.ined in No. 8) Bhou14 bo 
inserted in the first Volume. 

2) In oase this question should be answered in tho 
o.ftirmative part 11. of the paper (p.5) will be preoedod 'IV 
a.. reterenQe to the proposed glossary. 

3) Guidance will be oought on the question whether oona14er-
ations oonoeming the jurisdiction in International Law ahou1c1 
remain in the repart ( para. 2 on page 6). -

OASE H:>.S. 

1.1iE SCUTTLED U =S OAS!f 
. (Gerhard G lt) 

The oonsideration ot this oase nust be postponed 
until the draft is available. 

CASE m.6. 
( Ma eudi).) 

Will be oirculated shortly. 

CASE m.z. 
THE CASE OF KARL AMBERGER 

(Trial & La.v, Rep0rts Series No.19) 

l) The question whether every report should be preoeded 
by- a 11st of oontents will have to be decided uniformly tor 
the whole publication. 

2) On pages 5 an:l 7 respectively the order of notes on 
substantive law an:l on adjective lav, will have to 1;>e either 
reversed or there will have to be uniformly, throughout the 
publioation, o. re-arrangement to the affoot that questions 
of substantive law should be dealt with before questions ot 
procedure. 

• J) Guidance will be sought on the question whether it is 
necesso.ry to deo.l. with the question of in:lividual · 
responsibility for violo.tions of International Conventions 
(p_p.5/6) • 

. 4) A re-1-10rding of the paragraph beginning vrith "A 
deolaration of' thio nature could only be reoonoiled ••••" 
will be proposed • 

5) Most ot para.gra.ph 2 (Questions of Procedure) (pp. 7 • 10) 
vrill be transferred to the proposed "glossary", Par3graphs 
( o) on page 9 an:1 ( o) on page 10 should however be retained 
for the greater part, us they o.pply to the par.tioular 
oiroumstunoea of the oase. 

CASE N0.8. 

'lHE HEYER CASE; LYNCHING OF BRI'l'lSH AIRMEN IN ESSEN 
( Trial am Lll.w Reports Series No.12) 

1) A re-arrangement of this paper will be proposed in ordei' to 
bring it outvro.rdly in line with the scheme of Doo, 0,199• 
(Division into "fo.ots" o.nd "note"). 

2) The note to paro.graph Vlll (p. 3, top) will be re•writtan 
and relogated to a foot-note. 
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QM! lPe2• 
Sinoo the oiroulation of Doo, m/it-3 doownon·b 

· oontd.ning intormo.tion about 1+7 trials or war onau.nala 
conduotod b,Y Prenoh aourta havo been rooeived from the 
Prenoh National Ottioo, 

It 1a therefore suggeatod to poatpono tho poison 
go.a or,,. ~t Bruno Teach and two others ( Noe 9 ot 
Doc. nz/~ and to insert the report ot a Prenoh oaao 
in the ti 'l'Olwne inateod. 

The report on the ao.ae ot Gouleiter io.gner and 
others is being propo.red by the Seoretaria.t • 

• 
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8th Jul3 194,6. 

UNl'l'ID N.U'IONS W,AR QRD1S 00)8([SSION 

· Draft Gloss~ or 
General fntrociuoton Into the 

Britiil:ioonoeming Trials of War 
Or s by Mili to.ry Courts, 

By B, Schv,glb1 IA,gal Oftico£t 

In the meeting ot Oomnittee III held on 26 June 19lt6 
(Mirutoa No, 11t/4-5) it W11S decided that a "glossary" 
oontaining an oxplanation ot the basic legal proviaiona 
o.pplied 1n the oases reported in the "Annotated SUlllnaries" 
or "law Reports" should be added to the individual volwnoa 
ot the proposed publication. The following is an o.tteJll't 
at auoh an introduction and glossary conoeming the law 
goveming British Mil.1 tary Courts tor the trial of' war 
oriminals, 

A similar dratt introduction into the law applicable 
to United Sta.tea Military Conmissions will be oiraulato4 
aoon. 

It neoesao.r,y, arrangements will be suggested tor the 
produotion of' an introduction into the relevant Prenoh 
law, · 

L Juriadiotion ot the Bri tieh Mili to.q Courts, 

The .juriadiotion ot the British Military 00\lrta tor tho 
triol ot war orlJDinals is based on the Royal Warrant 
datecl 14,th June 194-5, Army Order 81/4-5, as cunamod by 
three further Royal Warrants pronulgated by ArD\Y Orders 
127/194-5, 8/1946 and 21/1946. The Royal Wo.rro.nt recites 
that His Mzl.1esty "deems it expedient to make provision 
for the trial and punishment of violations of tho laws 
and uso.ges of' vro.r"oond.tted during o.ny vm.r "in whioh he hll8 
been or my be engo.ged at D.J\Y time after the 2nd September 
19J9•, It is His MD.jesty' s "will Md plellOUl"e" tho.t "the 
caaatody, trial and punishment of persons charged with suoh 
nolation of the lo.ws am usa.ges of \70.l' shall be governed 
~ the Regulo.tions a."o.ohed to the Warro.nt"• 

The Royal Wo.rro.nt is bo.aed on the Royal Prerogative 
whiah, in English 1'>.w, represents the residue of legal 
power, lett in the hands of' the Executive by the 
legislature. 

1'he oonstitutionnlity and legality of the Royo.l Wcu-rant 
and of its individuo.1 provisions have so far not been 
ahollenged in o.ny British Superior Oourt ns have its 
Ainerioo.n oounterpo.rts, the orders of tho American exe°'1tj.ve 
authorities app0inting military oonmissions tor the trin.1 
ot vmr or1mintus wvler the lo.v, of the United States, The 
latter ho.ve been reviewed by the Supreme Court of the 
United States in the so-oo.lled So.boteur ~, ex ~ti 
~ and ot.hers ( 1942) nm in the oo.se'l" re Ygma _ 
{l9'W and in re Homa {194,6). 

Provisions similar tc, those oontained in the Royal WIUTIU\t 
have in the Comno11W8olth of Austro.lio. been mode by o.n Act 
ot Po.rl.1ament (War Crimes Act, 19~, No, 4.8/194-5)·, · 

IJ, SfGa»tion of "Wo.r 011,rne" in the Royo.l Wo.rrant, 
RegwAtion f of the Royal Wo.rront provides tho.t 'mr orime' 

-
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meo.ns o. violo.tion of the luvm o.nd uao.gea of wur 
oomnitted during o.ny wo.r in v,hioh His Mujesty ho.a been 
or rrey bo engaged at any time since the 2nd Sept~r, 
1939• 1'he jurisdiotion of the British Military Oourta 
is, o.s fo.r a.s the eoope of the crimes subjeot to their 
jurisdiQtion is oonoemed, no.rrower than the juriediotion 
of, eeg,, the Interno.tiorllll Military Tribunal establishecl 
by the Pour-Power Agreement of 8th August, 1945 whioh, 
aocording to Article 6 of its Cho.rter hao juri.sdiotion 
not only over violations of the laws n.rn customs of ,-mr 
(Art. ~6 (b)) but also over ,mo.t the Charter cnllo 
''crimes against :eeo.ce" and "orimes against humanity" 
(Art. 6 {a) ru'ld (o)). · 

III,Qonvening ot o. Milito.ry Court, 

Regulation 2 of the Royal Warrant gives to oertoin 
Senior Officers power. to convene Milito.ry Courts for the 
trio.1.- of persons oho.rged Vlith having oorrmitted vro.r crimes. 
The o.ooused is not entitled to object to the President 
or llJ'\Y member of the Oourt or the Judge Advoco.te, or to 
ofter uny speoio.l plea. to the jurisdiction of the Oourt 
(Regulo.tion 6). 

r,,. M:lxgd Inter-Allied Military Courts, 

Urner Regulation 5 pura 3, the Convening Officer may, 
1n o. oase where he considers it desirable so to do, 
appoint ne o. member of the Court, but not o.s President; 
one or more officers of nn Allied Force serving um.er his 
oonrrnrd or pluced o.t his disposo.l for the purpose, providocl 
tho.t the number of suoh officers so appainted shall not 
comprise more than ho.lf the members of the Court, exoluding 
the President. It is left to the discretion of the Convening 
Officer to o.ppoint or not to appoint allied officers as members 
of the court, 

In the "Peleus" case (Cnse No.I of this aeries) o.nd in the 
Almelo Oo.ae (No, 3 of this series), Greek uni Dutch officers 
respectively V1ere appointed to serve on the Milito.ry OourtJ 
in the first oo.se obviously beoa.use a. Greek ship a.nd 18 
Greok nationals vrere involved as the victims of the orimeJ 
in the eeoord oue beoause the orirne ho.d been oontnitted on 
Dutch territory o.nd one of the victims was a. Netherlo.nde 
no.tioMl. In other ca.sea, vihere the ru.unber of allied no.tions 
involved was obviously too lnrge as: e.g. in the 
oonoentra.tion oomp ca.sea, no ullied officers were nppointed. 
That the appointment of o.llied members of the IUlitnry Courts 
is not compulsory is strikingly del!X)nstra.ted by the trial 
by a British Military Court at Singo.pore of W/0 Tomono Sh1mio ot 
the Ja.panese A:rrrc, (Doo, c.208 II, No, 83 J) In that co.se 
the accused was charged, fourn guilty o.nd sentenced to deo.th 
by hanging by a Oourt consisting of British officers only 
tor ha.Ying unlawfully killed Arnerioan prisoners of wo.r nt 
&u.gon, Fntngh Irw:lo-Ohino.. The locus delioti wns Prencl\ 
territory, the victims were United Sto.tes nationals. 

v. Ihl Judge Advgonte. 
Usually a. Judge Advooo.te tnlces po.rt in the proceedings 

of British Military Courts. The Judge Advocate is a. lawyer 
whose ma.in duty it is to odvise the Court on questions ot 
both prooedure o.nd substantive lo.w. The Judge Advocate ho.a tho 
duty of talcing oare tho.t the uoouaed does not suffer any 
disa.dvCllltage. In fulfilling his duties he hna to rointnin 
o.n entirely impartial position. If no Judge Advooo.te ia 
a.ppointed, the Convening Officer shllll nppaint a.t lea.st 
one ofN.oer ho.ving lego.1 qua.lificntiona a.a Presidont or a.s o. 
member of the Court unless, in his opinion, no such officer 
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is neoessa.rye (Rul 103 of tho Rule~ of Procaduro S.R. & 0 
989/1926 a.rrl Rogul:.it i n 5 i> ragraph 2 of the Royul V/a.rro.nt, 
o.s o.merrled by AO~ 24/1946) ., 

VI. Mes of Procedure o.nd Rules of Evidence. 

The Roya l Warrant provide in Hegul: tion 3th, t, uxcept 
in so far us t ercin 0thcl ,i ~b r ovi ded 1 th Rules of 
Procedure o.pplic bl i r, · l1'ield Gon r C urt o.rtio.l of 
the British Artr\Yi sh n h..: • ppl iod to th0 \filit ry Courts 
for the tria l of •1 cr·iminuls,, These rules .. re contained 
in the British Arrey Act rrl the Rulus of P oc l..lr~ mo.de 
um.er the Act by :.m Ordur in .,;oun-::;il t h l o.ttor boing a. 
piece of deleg· te l cgj_ J . t .1.n by h · E:: ... cutiv0, mrule in 
1926 (S.R. & 0 989/1926) ~ 

According to thos · nu.ct nts the rule; of ev.idenoe of a. 
British Court M rtinl, o.rrl uro3r t he Roy 1 V/arro.nt o.lso of 
Milito.ry Courtsi uro the ruleu pplic b: b i n English civil 
courts. By "civil courts" i.s m,3 :.. nt r. court f ordinary 
criminal jurisdl0ti n i n };; glun i: c 1.. j ng a c urt of summa.ry 
jurisdiction ( Saotiora 163 t o 165 of tho British Arrey Aot 
and Rule 73 of thd Ri.11vs of Proceduref 1926)v 

The rules of civil Courts i I Engl.lrrl .'.U'ld, under the oited 
provisions: so of b4it i gh ilit ry Courts, differ in 
certain o.spect s frol!l th r -..: lu 0f p rocedure under which 
Courts of oontinentnl countr~·s cxorcioe jurisdiction. Ono 
of the rrurin diffe r ences is th~t in Engl i 6h Courts tho 
o.coused is o.llom . .: , if (J ~o 0l1 o:.w · , t o give evidence on 
his ovm behulf s ·.1. r.. i; ·J.(;:;ss t!nder u,"1. thy 

VILSpecia.l Rules of_~vid~~ - ££~2-2....l>lc in Milita ~ Courts only. 

In the interest o~ t ho rt.:lb.bi lit y of the f t1.ct-firrling 
of the court, English p rocedurti , c-rery similn.r to ~st 
oontinento.l codes of proc urc , x lu o~ c rtnin types of 
evidence, e.go written s't, tunu. tu .1n 0irc~tu.nces where the 
person oo.n be ex.'.l.mined y_ivu ~ 

In view of the speci · ch<- r ct0r ...> f t he :1· r vrim~s trio.ls 
and the many t eohnicul difficul ti..:. · inv lv , the rtoyo.l 
Worra.nt by Regulation 8 ho.s intro ucud certxin rul<. xo.tion of 
the rules of evidence otheraiso p_. liod. i n English courts. 

Um.er Regul· tion 8( i), milit ry court nny ta.ke into 
consider~tion ny or 1 st~t emcnt or doownent ppouring 
on the fnco of it to be :.1Uthentic., provided th1:i sto.tement or 
document a.ppeo.rs to t :_c Court t o :> of nssi ·ta.nc1;; in proving 
or disproving the ch r g<.; , notrli t hst ortling th· t such statement 
or document would not bo ad. i c~r · ·ol u .i.n evidcnoe in proceedings 
before a. Field Ge noro.l Court rtio.l" It i ·· unde r this 
provision that ?ilit ry Courts nr e enti tled to o.dmit, e.g. 
affido.vits or st tutory cl r :.~tions, i c e o Yn-itten sta.teroonts 
mo.de under o th, whicil otncn. · 0 r10uld no t be received o.s 
evidence in a.n Englial Cou::--t ,; 

Regula.tion 8 num.:r'l~ c x:i.i le: •crtuin t ypes of docuroonts 
which moy be r 0oaive s e iJ.c oe , 

Regula tion 8( ii; uf 1- ,h:; '.Jr 1 Y/1 

"Whore there: 1::1 • · u tcu 
result of co1cert 
men, then evi 1;;m;1...- rs:· v-.; 

g inst ny m . ur ,> 

t, . ::1 , ruled, provides: 

s been the 
unit or group of 

o.tin to that crime 
~ r ooivod s 
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Prima. fo.0¥ evidenOG of the responsibility of' enoh member 
of tho.t unit or group for tha.t crime. In o.ny auoh cnse 
all or o.ny members of ony such unit or group may be oho.rgecl 
and tried ~ointly in respect of any such wor orime oni no 
npplioation by o.ny of' them to be tried sepa.rntely sho.11 be 
o.llowed by the Oourt"• 

IX. Punishment of Wo.r Orimgs. 
D. 

The punishment of/war orime oonsista in any one or more 
of the tollovdnga-

1. Dea.th, (either by ·hanging or shooting); 
2. Imprisorvnent for life or for any less term; 
3• ConfiaontionJ 
4- A tine. 

The Court may also order the restitution of monoy or 
property to.ken or destroyed by the o.ccused. (Regulntion 9). 

x. '12J>lil am 0ontirmo.t1cm, 
No right of' a.ppeal in the ordinnry sense of th.'lt v«>rd 

exists agninat the deoiaion of o. milito.ry court. The 
a.ooused may, hovrever, vrithin 48 days give notice of' his 
intention to submit a. petition to the Continning Officer 
ago.inst the finding or sentence or both. The petition 
nust be submitted within 14 days. If it is o.ga.inat the 
finding it sho.11 be referred by the Confinning Offioer to 
the Judge Advooo.te General or to his deputy. The finding 
and a.ny sentence vm.ich the Court had jurisdiction to po.sa, 
if confirmed, n.re valid, notvdthsto.rding any deviation 
from the Regulo.tions or the Rules of Procedure or o:ny 
defeot or objection, tcohnionl or other. An wcoeption 
exists only in the case where it o.ppeo.rs tho.ta substa.ntio.l 
misoo.rriage of justice has uotuo.lly ooourred. 

XI. The British Courts of Lo.w' in relo.tion to Militnry Courts, 

Notwithstonling the nbsenoe of a right of nppenl 
Military tribunals a.re in British lo.v, to o. greo.t oxtent 
subject to the control o.n:1 supervision of the Superior 
Civil Courts. This supervision of' proceedings conducted 
by military triburu.ls oxeroised through the ordinary 
oourts, tokes usually the form of upplic:itiomfor the 
so-onlled prerogative writs or orders, ( writ of Hll.beo.s 
Ooxpus, order of' oertiorn.ri, mruidonus, a.nd Prohibition.) 

XII•Pw Authority of degisions of Militqcy Courts. 

The Mili tr.u-y Courts a.re not superior courts Md their 
decisions a.re therefore not endowed \'lith that special 
binding o.uthority which Anglo-Amerioon lo.w a.ttnches to 
judici.u. decisions o.s precedents. Their relevnnce f'or 
the develop~nt of Interno.tiona.l Lo.w may rather be compo.red 
with the relevnnoe of judioio.l decisions in countries 
vmse lego.l systems a.re not bo.sed on the Anglo-American 
doctrine of stare dqoisis. Although the fin:lings o.rd 
sentences of British Military Courts trying war criminols 
do not lay do,m rules of l o.w in on uuthorito.tive wo.y, they 
a.re deolatory of the atnte of the l o.v, am illustrative of 
o.ctu.nl sto.te pro.otioe. 
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