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1. INTRODUCTION

The Security Council, the Secretariat, the General Assembly, and other
United Nations bodies are increasingly involved in projects to assist in the rebuilding
and reconstruction of post-conflict societies. Over the last decade, the United Nations
has directed significant financial, logistical, organizational and human resources
towards these projects, particularly as regards issue of justice in post-conflict
contexts. These interventions include peacekeeping operations, the two ad-hoc
tribunals, assistance for truth commissions and mixed tribunals, and a variety of
justice-related missions in transitional societies around the world. Despite the
growing importance of these issues, the international community remains unprepared
for each successive post-conflict situation and responds in an improvised manner that
is often inefficient and inadequate.

While the United Nations' engagement with post-conflict justice is steadily
expanding, there are currently no general guidelines for these practices, no specific
tools prepared in advance to ensure the success of successive interventions, and no
coordinating administrative body to deal with the design, implementation and
monitoring of these issues in a comprehensive manner. Because of this, post-conflict
missions and strategies are often costly, inadequately planned, and unable to benefit
from the lessons of previous experiences. In addition certain issues, particularly
those surrounding the reform, reconstruction and rebuilding of judicial systems, have
received inadequate attention. This document reviews the growing significance of
post-conflict justice within the United Nations, focusing special attention on the
central relationship between peace and the establishment of rule of law and
sustainable improvements in the administration of justice. The document raises
questions regarding the structure, implementation and sustainability of current
United Nations' post-conflict justice interventions and makes three key
recommendation: 1) establish post-conflict justice guidelines and principles; 2)
prepare post-conflict justice tools and strategies; and 3) establish a United Nations
Office of Post-Conflict Justice.

2. THE UNITED NATIONS' INCREASING ENGAGEMENT WITH
POST-CONFLICT JUSTICE

The United Nations' commitment to post-conflict justice arises from the
Charter's definition of its mission, "to take effective collective measures for the
prevention and removal of threats to peace." Conflict is, by definition, a threat to
peace, and recent history has demonstrated that genuine long-lasting peace requires
that societies address the broad social and political impact of violence and associated
human rights violations. Post-conflict justice is premised on the idea that preventing
the recurrence of instability and violence rests on the establishment of a stable
political order committed to a context-specific engagement with truth, accountability



and justice.
Over the last fifteen years, the United Nations, and the Security Council in

particular, have significantly increased their engagement with post-conflict justice
interventions. This is demonstrated in an array of actions by the Security Council,
including: the formation of commissions of inquiry and investigation in Yugoslavia,
El Salvador and other countries; the creation of the International Criminal Tribunal
for the former Yugoslavia (ICTY) and the International Criminal Tribunal for
Rwanda (ICTR); the creation of mixed tribunals in Cambodia and Sierra Leon;
linking peace-keeping activities to issues of justice in Afghanistan, Angola, Bosnia
and Herzegovina, Burundi, Cambodia, East Timor, El Salvador, Ethiopia, Eritrea,
Guatemala, Haiti, Liberia, Mozambique, Rwanda, Sierra Leone and other nations
around the world.

The increasing international importance of post-conflict justice arises out the
nature of contemporary conflicts and an expanding understanding of the intimate
relationship between human rights, political transitions and successful governance.
The vast majority of serious human rights violations are related to internal armed
•conflicts and the repressive practices of authoritarian regimes. Addressing these
threats to local, regional and global peace requires that conflicts be terminated as the
first stage in a complex process of political change.

The United Nations has been drawn into ever more complex engagements
with post-conflict justice because these issues represent one of the most important
means of upholding the organization's mission to maintain international security,
defend fundamental human rights and uphold international law. With increasing
frequency, the United Nations is directly involved in negotiating the end of armed
conflicts, conducting peacekeeping operations, implementing justice sector reforms
and working to encourage, enable and deepen democratic practice following severe
social and political instability. In general, the rising profile of post-conflict justice
strategies is born out of an understanding that issues of accountability, security, and
rule of law are intimately connected to peace and must be addressed at all stages in
the process of national reconstruction.

The goals of post-conflict justice include encouraging and enabling long-term
peace, assisting in societal reconstruction, addressing the needs of victims,
encouraging reconciliation and building the foundations of a democratic social order
premised on respect for fundamental rights. The key modalities of post-conflict
justice include: prosecutions in domestic, international or hybrid courts; conditional
amnesties consistent with principles of international law; investigative commissions;
systems of reparation; modes of memorialization; processes that limit political
participation of perpetrators and associated officials; and various social policies
involving domestic and international actors that reflect on the legacy of political
violence and seek to prevent future violations.

Post-conflict justice is based on an understanding that each nation's situation
is distinct and requires the careful implementation of strategies oriented towards its
particular social, cultural, historical and political context. There are a number of
issues relevant to the successful design and implementation of post-conflict justice



including: understanding of the nature of the conflict, with a sensitivity to its scope,
impact, political justification, and relationship to local, regional and international
issues; concern for the way in which the conflict ended, with a focus on the complex
demands of negotiations and the balance of competing interests; and, sensitivity to
socio-political realities including economic, social and logistical limitations. What
binds these issues together is a growing recognition of the central role of justice in
any serious attempt at building the foundations for a secure, stable and peaceful
future in the wake of severe conflict.

3. REBUILDING JUSTICE SYSTEMS

Post-conflict justice requires a process of building, or rebuilding, a functional
and sustainable justice sector. This includes significant support for justice sector
personnel such as police, prosecutors, judges, legislators and others, as well as
assistance in strengthening key institutions such as courts, jails, police stations, and
crime laboratories. A comprehensive and coordinated policy of post-conflict justice
requires the development and support of an array of justice-oriented civil society
institutions, including NGOs, community organizations and other representative
groups.

In addition, the implementation of meaningful post-conflict justice
interventions requires a focused and context-specific engagement with questions of
security. From the post-conflict justice perspective, successfully establishing basic
security in an environment of social uncertainty requires that the establishment of
legitimate systems of order (police, military police, temporary security forces) be
directly linked to functioning mechanisms of justice (courts, dispute resolution
systems).

Despite the central role of rebuilding justice systems in any coherent post-
conflict justice strategy, the United Nations has no organizing body or mechanism to
ensure that justice system rebuilding takes place in a coordinated manner and as part
of a comprehensive plan for post-conflict justice. As a result, justice sector projects
tend to be designed and implemented in an ad hoc manner that is generally
inefficient and often leads to significant policy failures.

In part, this problem arises out of a failure to conceptualize justice sector
rebuilding as a coherent, integrated process involving three distinct components:
institutions, personnel, and tools. The institutions involved in this type of work
include the legislature (or other bodies responsible for the creation of laws), law
enforcement (of various types), and courts (as well as commissions, administrative
entities and other systems of adjudication). The personnel include police, military
officials, lawyers, judges, prosecutors, investigators, forensic experts and various
administrators and staff. The tools include laws, rules of procedure, rules of
evidence, training manuals and related information and materials. Where there exists
a commitment to designing a coherent system of post-conflict justice, it is necessary
to create and implement programs that ensure the coordination of all of these



elements in a manner that builds local capacity and ensures sustainability.
There is also a general failure to adequately learn from past experience and to

develop mechanism of analysis that guide the creation and implementation of
appropriate projects. For example, there is a need to adequately distinguish between
the status of the justice sector in distinct post-conflict contexts. It may be useful to
create a typology of contexts linking the existing state of the justice system to its
former structure and degree of functionality, as follows:

Failed Justice System - This refers to situations where there exists no
meaningful justice system requiring the implementation of immediate
short-term justice policies coupled with a long-term commitment to
building a functional system to provide adequate rule of law protections
(examples include Cambodia and Liberia).

- Damaged Justice System - This refers to a situation where the basic
elements of a justice system exist - a constitution, basic laws, adequately
trained professionals, etc. - within a context characterized by severe
political pressure, long-term neglect or other forces that have damaged
the possibility of ensuring basic rule of law protections. In this context, it
is important to quickly establish security, possibly through emergency
measures and then construct a strategy for rebuilding a judicial system
premised on existing strengths and linked to new improvements (an
example of this situation is seen in Iraq).
Functional Justice System - This refers to post-conflict situations
characterized by a relatively highly functioning judicial system that can
be provided with limited assistance to rapidly address rule of law needs
(examples include Argentina and South Africa).

Determining a proper response - both short-term and long-term - to the
challenge of rebuilding justice systems requires a careful consideration of local
context coupled with a process of learning from previous experiences in other post-
conflict societies. Any serious vision of post-conflict justice demands an open
engagement with rebuilding the domestic judicial system in a comprehensive manner
that is coordinated with other activities and programs.

4. CURRENT PROBLEMS WITH UNITED NATIONS' POST-CONFLICT
JUSTICE STRATEGIES

Currently, the United Nations' engagement with post-conflict justice is
characterized by the lack of a central coordination in a manner that produces
significant inefficiency, excessive costs, poor implementation and yields
interventions that often fail to create domestic capability and sustainable institutional
reform. United Nations' post-conflict justice strategies display a number of serious
problems including the following: bodies that operate independently without central
coordination or a master plan.



Multiplicity of Agencies without Central Coordination - Post-conflict
justice strategies are managed by multiple United Nations bodies situated
within the Secretariat, the General Assembly, and the Security Council.
Under the direction of the Secretariat, there is the Office of Legal Affairs
(OLA), the Department of Peacekeeping Operations (DPKO), and the
Office on Drugs and Crime (ODC). Under the direction of the General
Assembly, there is the Office of the High Commissioner for Human
Rights (UNOHCR), and the various programmatic entities, particularly
the United Nations Development Programme (UNDP), which designs and
manages development projects, rule of law interventions and other
assistance programs crucial to social reconstruction. Under the Security
Council, there are the two ad-hoc tribunals, various Peacekeeping
Operations and Missions, and the United Nations Compensation
Commission. These distinct institutions should be brought together under
the unified direction of a single coordinating United Nations body.
Lack of a Master Plan - In almost every case, the United Nations'
engagement with post-conflict justice involves multi-lateral programs that
lack the coordination necessary for efficient, coherent, and
comprehensive project implementation. This situation is evidenced, above
all, by the lack of a unifying master plan. This problem is especially
serious during the early stages of a post-conflict justice intervention,
when careful planning could significantly improve the focus of a mission
and radically increase project value, efficiency and sustainability. Where
no centralized master plan exists, actual processes of post-conflict justice
are generally left to individual heads of particular offices or their field
representatives.
Inefficiency - Where there is no central coordinating body, the
implementation of post-conflict justice strategies is left to an array of
different entities. This creates significant inefficiency and harms short
and long term project success. Often, donor nations are interested in
funding particular projects that may not serve a nation's most pressing
needs. In addition, funding is commonly directed to only one component
of a larger project, such as building a hospital while providing no money
for beds or medicine; or funding judicial training without investing in
required judicial infrastructure, such as libraries, computers, or buildings.
Where investments of financial and human resources are poorly
coordinated, inefficiency often renders well-intentioned interventions
useless. The only way to remedy this problem is through the careful
coordination of project implementation, ideally by a single entity.
Cost - Post-conflict justice projects are often extremely costly. While
some expenses are unavoidable, many aspects of program cost could be
significantly reduced through improved planning, greater coordination,
and a more unified vision of the interrelationship between distinct



projects. In many cases, new post-conflict justice projects reinvent
program components that have already been designed and implemented in
other places. The United Nations has no system for analyzing post-
conflict experiences in distinct contexts to guide future practice. This
oversight produces and reproduces significant project inefficiency. In
addition, high costs could be lowered by reducing reliance on expensive
foreign staff and improving managerial efficiency. Often, long term costs
are not considered during the planning stages, so that actual
implementation costs far exceed early, and often vague, speculations.
The ad-hoc tribunals are excellent examples of this problem, having cost
over $1 billion to date with an estimated final cost in excess of $2 billion,
all to process fewer than 150 cases.
Failure to Build Domestic Capacity - Where the United Nations is
strongly committed to post-conflict justice issues, it often fails to link its
projects with improvements in domestic capacity. For example, the ICTR
was not designed to improve any aspect of the Rwandan judicial system,
despite the fact that it will ultimately cost the international community
over $1 billion. The ICTR's staff, training and significant resources will
have no positive impact on developing human capacity within Rwanda or
making other improvements to address that nation's pressing post-conflict
justice needs. Because the court is located in Arusha, Tanzania, it will not
even contribute to Rwanda's judicial infrastructure. Most United Nations
post-conflict projects share this fundamental problem. They tend to be
staffed by foreign professionals and fail to integrate local training,
infrastructural development or other mechanisms of domestic capacity
building into their normal operations.
Inability to Respond Quickly - Post-conflict contexts often require an
immediate response to an array of pressing needs, particularly as regards
the link between security and justice. However, United Nations justice
sector professionals are rarely prepared to react as quickly and efficiently
as needed. In fact, significant delays are common and many justice sector
interventions are not implemented until long after crucial early stages
have passed, leaving local populations in a situation of sustained
uncertainty and risk. By failing to react quickly, significant violations
often occur in the early stages of a post-conflict situation. In addition,
important evidence regarding past violations, whether forensic or
archival, is often lost. To some degree, UNDP's creation of an
Emergency Response Division represents an focused response to this
situation, though the ERD only covers that institution's work. In general,
an inability to respond quickly negatively impacts future rule of law
projects and threatens the general process of social reconstruction.
Sustainability - Ultimately, the true measure of the success of post-
conflict justice lies the ability of specific interventions to address the
needs of a suffering society, whether by punishing perpetrators, assisting



victims, reconstituting damaged state structures, improving rule of law, or
otherwise creating the foundation for democratic practice and lasting
peace. This requires the coordination of different elements of the United
Nations structure. A central aspect of sustainability involves the
establishment of systems of evaluation that allow local and international
actors to gauge the long-term value and efficacy of specific interventions.
At present there exist no agreed upon and widely implemented
mechanisms of evaluating post-conflict justice strategies, whether
tribunals, truth commissions, rule of law training, or security sector
reform. Creating efficient and successful policies requires a uniform
mechanism of evaluation alongside systems of communication that allow
practitioners and policy planners to learn from each other.

5. RECOMMENDATIONS

The United Nations has an important responsibility to support post-conflict
justice and encourage the institutionalization of accountability in the wake of gross
violations of human rights. In order to best meet this challenge, the United Nations
should openly engage the question of post-conflict justice in a coordinated, efficient,
and creative manner.

1. Establish Post-Conflict Justice Guidelines and Principles - Establishing
basic guidelines and principles would assist the United Nations in defining the
concept of post-conflict justice and outlining key ideas and commitments that would
play a major role in structuring the organization's policies. The guidelines and
principles would assist the United Nations organize, coordinate, and manage its
various post-conflict justice projects, provide an outline of essential policy standards,
and establish a clear sense of its mission

The guidelines should carefully consider the fact that political conflicts differ
greatly in terms of their scope, impact, political justification, cultural definition and
relationship to local, regional and international issues. In addition, they should
recognize the fact that most interventions are structured in a progressive, multi-stage
fashion. Developing useful guidelines and principles requires a sensitivity to the
need for a step-by-step process of program implementation that is best understood as
involving three stages: an assessment and development stage, a program
implementation stage, and a long-range planning and structural reform stage.

2. Prepare Post-Conflict Justice Tools and Strategies - In order to improve
the United Nations' capacity to respond quickly and efficiently to new cases of post-
conflict justice, it is essential that the international community develop a set of post-
conflict justice tools and strategies that can be quickly implemented and
appropriately tailored to respond to the specific needs of particular contexts.



Tools - Addressing post-conflict justice contexts requires the development of
an array of justice sector tools to improve the efficiency and quality of post-conflict
justice programs.

- Model Codes - Post-conflict situations are often characterized by
significant disorder and uncertainty. These circumstances pose problems
regarding basic social order as a result of the lack of established
governmental institutions such as police, legislature, and judiciary. At
times, the only existing law was created by a repressive, authoritarian
regime. In such cases, there is a pressing need to have a set of legal codes
that can be immediately implemented and used as a reference point and
set of structuring guidelines. These model codes should be understood to
be provisional in nature. They should be designed to express generally
agreed upon principles of law and may be adjusted quickly for local
context and local implementation. The model codes may be replaced by
new laws as soon as the country has established new governing
institutions. A variety of model codes should be created including: a
model criminal code, a model code of corrections and a model human
rights code.
Training Manuals - Post-conflict contexts require immediate capacity-
building for key actors and institutions working on justice-related issues.
With this in mind, it is necessary to develop an array of general training
manuals and training units. These training materials could be created in a
general form and then rapidly adjusted to the needs of specific, local
contexts. Training manuals should be prepared for judges, prosecutors,
police and other justice sector professionals. In addition, specific manuals
might be developed regarding issues of significant concern such as
evidence handling and forensics.
Database and Network of Experts and Organizations - In order to
facilitate the rapid deployment of appropriately trained experts to
particular post-conflict contexts, it is necessary to establish an accurate
database and network of experts and organizations that can be called upon
to quickly provide necessary services, training and assistance regarding
post-conflict justice situations. This information could link practitioners
with researchers to ensure a close relationship between those with new
field experience and those engaged in broad based analysis of successful
and unsuccessful post-conflict justice strategies. In many post-conflict
contexts, it is extremely difficult to fill key positions. For example, in
Cambodia, Liberia and Rwanda, United Nations missions often had no
resident representative for months at a time, or relied on a succession of
short term staff. The database and network would be maintained by the
newly formed United Nations Office of Post-Conflict Justice.

Strategies - Responding to the needs of post-conflict societies requires an
array of strategies that are firmly grounded in established principles and past



experience while flexible enough to be rapidly tailored to distinct local contexts.
Rapid Deployment Legal Task Force - There is often a pressing need to
respond quickly to post-conflict contexts. While this need is well-
recognized as regards military and humanitarian assistance, it is only
recently that the international community has begun to grasp the
significance of immediate justice sector action. To assist in quick and
efficient legal assessment and action, a rapid deployment legal task force
should be established. This group would be include experts in
international humanitarian and human rights law, investigators, security
specialists and others who would be drawn from the database and
network of experts and organizations described above. The rapid
deployment legal task force would be capable of arriving in a particular
post-conflict context to quickly assess legal needs, evaluate existing
justice sector capacity and prepare a quick action plan that will build the
foundations for subsequent, more extensive post-conflict justice
interventions.
Establishing Security and Enabling Justice - Post-conflict justice
contexts are often characterized by significant security problems and
corresponding demands for justice. Daily insecurity and pressing
demands for justice are described as a central concern by local
populations in many post-conflict contexts. Nevertheless, the
international community rarely responds to these needs quickly and,
where policies are implemented, they often lack coordination and
sensitivity. To respond to this situation, it is necessary to integrate a
security and justice plan into every post-conflict intervention and to
ensure that this is done as early as possible in the reconstruction process.
It is essential that security strategies clearly delineate which organizations
are responsible for particular tasks and that there is close coordination
between the police, the judiciary and correction services.

- Domestic Legislation - Countries around the world should be encouraged
to implement domestic legislation that covers key questions of post-
conflict justice. At present, only a handful of countries around the world
have domestic codes that criminalize crimes against humanity and
genocide. To respond to this situation, the international community
should engage in a global campaign to encourage all countries to
implement domestic legislation that covers these types of crimes. The
goal of this process is to establish a unified commitment to criminalizing
these acts as part of as general process of supporting international justice
and further legitimizing future political processes of accountability.

3. Establish a United Nations Office of Post-Conflict Justice - The United
Nations should create an Office of Post-Conflict Justice within the Secretariat that
would coordinate and manage overall policy as well as distinct post-conflict justice
projects. The Office of Post-Conflict Justice would operate pursuant to a Security
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Council mandate or through a mandate by the General Assembly. The goal of the
new entity would be to, first and foremost, provide a mechanism for the coordination
of post-conflict justice interventions. It is essential that the Office of Post-Conflict
Justice would not represent an additional level of bureaucracy, but rather would
assume a clearly defined role in managing the activities of an array of distinct
organizations. Ideally, the coordinating functions would extend beyond project
efficiency among distinct United Nations entities to include general management of
all governmental and non-governmental interventions, particularly during the early
stages of broad social reconstruction.

The Office of Post-Conflict Justice would ensure that all post-conflict justice
interventions were developed in relation to an evolving understanding lessons
learned. New strategies would be considered in relation to a growing institutional
memory based on the careful evaluation of successful and unsuccessful
interventions. The new entity would focus on long-term sustainability and the
establishment of domestic capacity so that the benefits of particular interventions
would be institutionalized within the domestic political system. This new United
Nations entity would be provided with specifically allocated funds from donor states.
This would ensure that its projects would receive a steady stream of funding that
could be effectively and efficiently coordinated and would not deprive other entities
of financing.

6. CONCLUSION

Post-conflict justice is now recognized as an essential element of any broad
policy of national reconstruction. It is increasingly clear that the justice needs of
societies that have experienced severe human rights violations must be addressed
quickly and appropriately as a prerequisite for genuine peace. International
cooperation is essential for the successful implementation of post-conflict justice
strategies and represents an essential element of a broad global commitment to truth-
telling, combating impunity, acknowledging victims, and ensuring accountability.
Similarly, post-conflict justice represents a necessary element of a coordinated
strategy designed to build domestic capacity, encourage sustainable reform and
prevent the recurrence of conflict. Because of the importance of these issues and
their growing role as a component of international action, it is essential that the
United Nations define its role regarding post-conflict justice in a clear, focused
manner and that this process begin as soon as possible.
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"Cherif Bassiouni"
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To: <rizai@un.org>
cc:

Subject: Post Conflict Justice Paper

Dear Iqbal,

Attached please find a paper on post conflict justice which I did for
UNHCHR. It is based in part on a similar report I did for the Secretary
General's report, which relates more directly to the Security Council.
I hope you will find it of interest.

Looking forward to seeing you in June.

Regards,
Cherif
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