





112 BRIGADEFUHRER KURT MEYER

17th and the other on the late afternoon thereof. Whereupon the President
of the Court ruled that the evidence was admissible.

From the fact that Meyer was found guilty on the fourth and fifth charges
but not on the third, it seems clear that the Court made an express appli-
cation of the presumptions contained in Regulation 10, and considered
that it was justifiable thereupon to pass the death sentence on the accused.
The Convening Authority, however, was of the opinion that ** Meyer’s
degree of responsibility was not such as to warrant the extreme penalty.”

CASE NO. 23

TRIAL OF MAJOR KARL RAUER AND SIX OTHERS

BRITISH MILITARY COURT, WUPPERTAL, GERMANY,
18TH FEBRUARY, 1946

A. OUTLINE OF THE PROCEEDINGS

Karl Rauer (formerly Major), Wilhelm Scharschmidt (formerly Haupt-
mann), Otio Bopf (formerly Army Major), Bruno Bottcher (formerly
Hauptmann), Hermann Lommes (formerly Oberfeldwebel), Ludwig Lang
(formerly Feldwebel), Emil Gunther (formerly Unteroffizier), formerly
attached to the aerodrome at Dreierwalde, Germany, were charged with
committing war crimes in that they were ™ concerned in > the Kkilling,
contrary to the laws and usages of war, of Allied prisoners of war on one or
more of three occasions on 22nd,(*) 24th and 25th March, 1945, respectively.
The Prosecution argued that the accused had thereby violated Article 23 (¢)
of the Hague Convention No. IV of 1907.

It was shown that on 21st March the aerodrome was heavily bombed and
five Allied airmen were captured by the Germans. Rauer, the commandant
of the camp, claimed that he issued no specific orders regarding these
prisoners, but expected that they would be sent to a prisoner-of-war camp
in the usual way. Scharschmidt, his Adjutant, after questioning them,
detailed Oberfeldwebel Karl Amberger to lead the escort, despite the
warnings of Chief Clerk Lauter that Amberger was unsuitable for the task
in view of his open hostility to Allied prisoners of war ; the Adjutant did
make some attempt to find a subsiitute. On the night of the 22nd four of
the party of prisoners were shot dead on the way to the station.

Rauer admitted that he was primarily responsible for prisoners of war,
but added that the administration of questions relating to them was a
matter for Scharschmidt, the Adjutant. Both he and Scharschmidt accepted
a report that the prisoners had been shot while trying to escape(*) and
Rauer passed this report on to higher authority. Rauer pleaded that he
had no time to make a personal investigation, and Scharschmidt pleaded
that he had no orders to do so.

On 24th March, a further party of prisoners, captured after a second
serious air raid, were sent at night to help in filling in bomb-holes on the
runways of the aerodrome. This was done under Rauer’s orders, trans-
mitted through Scharschmidt, though there was some evidence that the

(") The first offence was that which led to the sentence of death passed on former
Oberfeldwebel Amberger (See Vol. I of this series, pp. 81-87).

(2) The fifth, whose affidavit alleging that the four had been shot in cold blood appeared
as evidence both in this trial and in the trial of Amberger, escaped though wounded.
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CASE No. 25.

TRIAL OF LIEUTENANT-GENERAL SHIGERU SAWADA
AND THREE OTHERS

UNITED STATES MILITARY COMMISSION, SHANGHAI,
271H FEBRUARY, 1946—15TH APRIL, 1946

A. OUTLINE OF THE PROCEEDINGS

1. THE CHARGES

The charge against Major-General Shigeru Sawada, formerly Commanding
General of the Japanese Imperial 13th Expeditionary Army in China, was
that, on or about August, 1942, he did ** at or near Shanghai, China,
knowingly, unlawfully and wilfully and by his official acts cause™ eight
named members of the United States forces *‘to be denied the status of
Prisoners of War and to be tried and sentenced by a Japanese Military
Tribunal in violation of the laws and customs of war.”’

It was also charged that the second and third accused, Second-Lieutenant
Okada Ryuhei and Lieutenant Wako Yusei, both of the Japanese Imperial
13th Expeditionary Army in China, as members of a Japanese Military
Tribunal, *“did at Kiangwan Military Prison, Shanghai, China, knowingly,
unlawfully and wilfully try, prosecute and adjudge ™ the eight members of
the United States forces ‘‘to be put to death in violation of the laws and
customs of war.”

Finally, a charge was brought against Tatsuta Sotojiro, Captain in the
Japanese Imperial 13th Expeditionary Army in China, stating that he ** did
at Shanghai, China, knowingly, unlawfully and wilfully command and
execute an unlawful Order of a Japanese Military Tribunal, and did thereby
cause the death of * three of the victims > who were lawfully and rightfully
Prisoners of War ** and in his capacity as ** Commanding Officer of the
Kiangwan Military Prison, Shanghai, China ** did between 28th August,
1942 and 17th April, 1943, at Kiangwan Military Prison, ** deny the status
of Prisoners of War to >’ all eight, in violation of the laws and customs of
war.

The accused pleaded not guilty.

In greater detail the allegations made by the Prosecution concerned the
following acts of commission and omission :

(i) That Sawada, as commanding general of the 13th Japanese Army in
China, caused the eight captured American fliers to be tried and
sentenced to death by a Japanese military tribunal on false and
fraudulent charges ; that he had the power to commute, remit and
revoke such sentences and failed to do so, thereby causing the unlawful
death of four of the fliers and the imprisonment of the others ; that
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CASE No. 26.

TRIAL OF >
SERGEANT-MAJOR SHIGERU OHASHI AND SIX OTHERS

AUSTRALIAN MILITARY COURT, RABAUL
20TH-23RD MARCH, 1946

A. OUTLINE OF THE PROCEEDINGS

1. THE CHARGES

Sergeant-Majors Shigeru Ohashi and Yoshifumi Komoda, together with
five other members of the Japanese Military Police, were accused of murdering
a number of named victims, who were described in the charge as one half-
caste and seventeen natives, on 18th September, 1944.

The accused pleaded not guilty.

2. THE EVIDENCE

The evidence showed that during September, 1944, the eighteen victims,
who were civilian inhabitants of New Britain then in the occupation of
Japan, were beheaded at Vunarima after a summary trial for acts of sabotage
and other acts hostile to the Japanese Army and defined as war crimes in
their military code. The accused claimed that all the deceased were guilty
of a conspiracy against the armed forces of Japan in pursuance of which
individual conspirators concealed weapons, stole grenades and rations,
blew up a petrol dump and attacked, on one occasion, a Japanese soldier,
and on another a Japanese civilian. These allegations were not denied.

Defence evidence, which was unrebutted, showed that the native victims
had pleaded guilty to the charges against them after these had been read
out to them. All accused were in court at once and were allowed to make
their explanations. Two prosecution witnesses were produced to give
evidence against them, and the proceedings were interpreted either by the
interpretor or by Komoda. On the other hand, the evidence of the two
witnesses was said to have occupied only about four minutes in all, the
Court conferred for about ten minutes on the verdict, and ten minutes on
the sentence, and the trial as a whole lasted only about fifty minutes. No
defending officer was provided for the victims ; according to Ohashi’s
evidence this was ** in view of the time element,”” and the half-caste addressed
the Court on behalf of all the accused. The executions began about an
hour after the termination of the trial.

General Immamura, Commander-in-Chief of the Japanese Eighth Army
Group, who commanded the Rabaul area at the relevant time, said that
he declared Vunarima an emergency area in April, 1944, that where inhabi-
tants of an occupied territory were charged with war treason or war rebellion
they were under normal conditions sent for trial by court martial, but that
** under pressing circumstances unit commanders would have the authority
which had been provided by the Emperor to carry it out on their own for the
protection of the army.”
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92 HAUPTSTURMFUHRER OSCAR HANS

demands made by international law as to the procedure preceding a decision
for execution, e.g., what authorities could be vested with the power to take
the decision and what rules of procedure had to be adhered to.

Judge Bonnevie agreed with what had been said by Judge Holmboe,
adding that the reasons given by the Lagmannsrett did not state sufficiently
clearly whether the defendant had been aware of the illegality of his acts,
a fact which the Court had taken for granted. Thus, for instance, it had
not been mentioned whether or not the defendant had been aware that
executing superior orders was not in itself unconditionally exculpatory.
The reasons given by the Lagmannsrett did not clarify whether the defendant
had acted under a misconception of law in performing his duties, a fact
which in itself, according to Judge Bonnevie, must necessarily lead to the
quashing of the sentence.

Judge Schijelderup added that the procedure put into force by Hitler’s
decree of June/July, 1944, and referred to by the Lagmannsrett, was not
consistent with the minimum demands laid down by international law as a
condition for executions. He made reference to what had been said in
Holland's ** The Laws of War on Land ™ (1908), p. 15 ff., and in Wheaton'’s
* International Law I1 ™ (1944), p. 240.

Judges Alten, Bahr, Fougner, Berger, Skau and Stang concurred.

B. NOTES ON THE CASE

According to Norwegian law on criminal procedure, the effect of the
Supreme Court’s decision to quash the sentence of the Lagmannsrett is
that the case is open for retrial by the Lagmannsrett if the Director of Public
Prosecutions is of the opinion that sufficient or additional proof of the
defendant’s guilt can be provided. If the Director of Public Prosecutions
decides that such additional proof cannot be submitted and drops the case,
the effect of the decision taken by the Supreme Court and the Attorney-
General is that the defendant be released.(')

As to the case in hand, the Director of Public Prosecutions announced
on 1st November, 1947, that it was considered impossible to provide such
additional proof as could lead to a retrial. As a consequence the defendant
Hans was released.

It will be noted that, in the opinion of the Supreme Court, the defendant
could not be held guilty unless it had been shown that he was actually
aware that the victims had not been tried and sentenced according to law ;
constructive knowledge was not sufficient.(*)

(') See Vol. I1I of this series, pp. 90-1.
(%) See pp. 81, 90 and 91.
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The question of superior orders entered into the present trial, but it would
appear that such orders were regarded as relevant only in so far as they
created or helped to create a mistake of fact in the accused’s mind ; the
duress aspect of superior orders was not considered by the Supreme Court.
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