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Note. This 1s a preliminary document intended exolusively for the
~  porsonal use of members of the Commission and their substitutes.

UNITED NATIONS WAR CRIMES OOMMISSION

COMYI1TEE II

Resolution moved by Mr. Pell an 16th March 1944

'It is olearly :mderstood that the words "orimes against
humanity" refer, among others, to erimes committed against
stateless persons or against any persons because of their
race or religion; such orimes are judioiable by the
United Nations or their agencies as war orimes.'




Note: This is a preliminaxy dooument intended exolusively for the
personal use of members of the Compdssion and their substitubes.
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OOMMITTEE XXX,

SOOPE OF THE RETRIBUTIVE ACTION OF THE UNITED NATIONS
ACCORDING TO THEIR OFFICIAY, DECLARATIONS

(The Problem of "War Orimes” in qormectdon with:the
second World Way)

2) The present report attempts to give this answer.

a) In its first part the report deals with the problem
of "war arimes” in 1914-1919 in oxrder to give a basis for oom-

b) In the seeond part it deals with the faots charaoter-
ising the present war and relevant to owr problem.

o) The third part of the report intexprets the main
declarations of the United N punishment of crimes
oommdtted by the Axis and deals firs tioal
application of these declarations and

d) In oonclusion the foxrward a recommend-
ation to the Commission and Commdssion to the Alli
Governments, ; '
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Suoh a 3udmont the Geman ancl other Axis gangu-bors would
- prefer, of course,

But the Soviet Gowrmmt :I.a mz-mung to agoept such moral
or political oriminality of the German aggression. In the note of
July 23rd, 1942, in reply to the note handed over by the
signatorios of the St. James' deolaration:

" "The Soviet Govermnment once more confirms the universal and

- deoliberatc character of the bloody orimes of the Hitlerite invaders,
which prove the German Fascist Govermment and its accomplioces, in
striving to enslave the peoples of the ocooupied countries, to
dostroy their oculture and debase their national dignity, have also
made 1t thelr aim to carry out the direct physical ammihilation of
a oogidﬂrabla section o:t‘ the populatdon of the territories captured
by m.

Thus the Soviet Government holds the point of view that the
aims of this aggressive total war and its methods as well are of

* a criminal naturo: mass mudor and other corimes.

It would be difficult to say thatsudiawuaionhon:lya
political or moral orime. Murder cannot cease t0 be murder only
bocause of the fact that the murderer or the man who orders the
muirder is by chance a chief of State, & ° mrmﬂohmmnorot
the Roioh, or a Duce, and so on.

Mass murder oannot become a "political” or a "moral arime"
only becauso raised to the extormination policy of a state.

Thus, King Haakon of Noxway was perfectly right in his pro-
clamation to tho Norwegion people of May Fth, 1940, declaring that
the German assault on Norway was oriminal.

Thus, Marshal Stalin was perfectly right when he declared in
'his speoch of November 6th, 1943:

"Thirdly, it 4s npcessary to take nnasures against these
or:l.nimla who are responsible for this war."

. Using the expression "criminals" he oerta.in],y 444 not think
on moral criminality.

Tharorore the second relevant fact 1s the fact that this
second World War was plammed, prepored and launched not as a simple
aggressive war, but as a total, thus a oriminal war both in purpose
and in methods. Thelaum}ﬁngoramhm'.ﬁaﬂ.mlwarisam
The very fundamental cxrime without which there would not be "wor
crimes." The fact is in comparison with 1914-18 a new one.

Lt hes been confirmed by the German accused and witnesses in
the Kharkov Trial.

3. Moss criminality exoecding the soope of war

It would be dangerous both for the effectiveness of the
Allied retributive action and for the security of the Allied
Forces in Europe ond of the United Nations themselves to look
upon the Axis criminality as a "war criminality" in the sense that
it appcars and will disappear with the warx.


























































Note: This is a preliminary document intended exclusively
for the personal use of members of the Commission
and their substitutes,
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12 May 19u

UNITED NATIONS WAR CRIMES COMMISSION

Commi ttee 111

Scope of the Retributive action of the United Nations.
|

Conclusions proposed by the Drafting Committee

The United Nations War Crimes Commission has examined
the main allied dsclarations concerned with the punishment
of erimes committed by the enemy, new facts submitted to the
Commission and its committees by representatives of various
Allied governmente and the results of its own work, After
this exemination, the Commission came to the conclusion that
the scope of its work, its methods and principles must be brought
into line with the principles expressed in the Allied declaration.

Accordingly the United Nations War Crimes Commission considers
it its duty to make suggestions to the United Nations'
governments in respect of crimes committed by the enemy and
their accomplices in connection with or incidental to the
present woxM war in violation of the criminal laws of the
countries invaded or otherwise affected, of the laws and .
customs of war, of the general principles of criminal law as
recognised by civilised nations, or of the laws of humanity
and the dictates of the public conscience as provided in the
Hague Prealnb10. N

From this general point of view the United Nations W-r-
Crimes Commission considers that the following categories (¥
within the scope of its work :

1, The crimes committed for the purpose of preparing or
launching the war, irres.ective of the territory where
these crimes have been committed;

2. orimes committed in the invaded or occupied countries and
crimes committed against members of the armed forces or
civilian citizens of the United Nations on eneny territory,
in the air or on the sea, whatever may be the rank of the
accused;

Jecrimes committed against any person without regard to
nationality, stateless persons included, because of race,
nationality, religious or political belief';

4+ orimes that may be committed in order to prevent the
restoration of peace,
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SECRET 111/6
21 June 1544

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE III

REQUEST BY THE COMMISSION FOR A LEGAL QPINION
AS T0 WHETHER CERTAIN ACTS ARE WAR CRIMES

It is the Comnission's desire that the following question
should be submitted for advice to Cammittee IXI.

At two reocent meetings of Committoe I ocases have been under
oonsideratdon which concerned the subject of judicial muder.

It 1s obvious that when a court legally established has
imposed a sentence which is regular in form the judges thereaf
cannot be called to account or be held yesponsible for any *
oerror in the conduot of the case.

e

But 4t 4s possible to conceive:-
a) - that the institution of the oourt was itself i1llegal;

b) - that the jurisdiction conferred upon the court was
:ulogal (e.g. power to impose punishment on relatives
of the aococused);

o) -ﬂmttlwnentemomsmmouofﬂwhsum :
or otherwise illegal; )

d) - that the cowrt wos diraotedtoﬂmﬂ.m. urdidin
fact functdon, on principles inconsistent with the
‘ fundamental rules of justloe,

B8

that the proceedings did not in faot constitute a
trial;

that no proper opportunitiecs for defence were given
to the aocused;

that the court waa not bound by law but applied an
arbitrary decision of the judges.

Commdttee III 4is asked to advise whether any or all of
the above cases should be regorded as war crimes.

e ——
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Note: This is a preliminary dooument intended exclusively for the

persanal use of members of the Camdssion and thodr substitutes.

UNITED NATIONS WAR CRDMS  QOMMISSION

COMMITTEE IIX

L]

REQUEST FROM OOMMITTEE I FOR A LEGAL OPINION

Commdttee I asks for an opinion on the following question:

Is the deoree No. 7 of 1lth January, 1941, signod by
Spyss-Inquart, of whioh a translation appears below, consistent
with the laws end ocustoms of waxr? . =

A photostatio oopy of the dewrce will be available far
inspection when Commdttee III is oonsidering this question.

Translation of the Degree

Gazotte of Ordinances for the Ocawpiled Notherlands Territories

ORDINANCE NO,7 BY THE REICHSKOMMISSAR FOR THE OCCUPTED
NETHERLANDS TERRTTORTES, OCNCERNING THE LEVYING OF
CONTRIBUTIONS

In virtue of the powers conferred upon me by paragraph 5 of
the Pihrer's Decree ooncerning the exercise of govermmental
powers in the Netherlands, dated May 18th, 1940, (Reich Gazotte
p-778), I decree as follows:

1.

As ocompensation and expilation (Ersatz und Stihneleistung) for
aots whioh have been committed at any date since May 25th, 1940,
or which may hereafter be commdtted, and which are direoted
against the interests of the German nation or of the Great Gorman
Reioch, o are caloulated to disturb public order ar public lifo
in the Netherlands territaries placed under the protection of the
German fxoops, ocontxibutions may be levied

1. From persons or assooiations (Stiftungen) whioch countenance
or enoourage the aforesaid acts, or may be presumed to
oountenance or encowrage them;

-

2, Mmicipalities in whose areas such acts have been conmitted.
2,

l. Personal servioes, monoy contaxibutions or ocontributions in
kind may be exacted.

2. Vhere a personal service is required, the party made liable

cannot discharge the obligation by a deputy, unless the
authority indloated in paragraph 4 approves of this being done.

/ 3




3.

: Where a contribution is imposed upon several parsons or
;;goiaﬂma (Stiftungen) they will be regarded as collectively
Lo, '

L.

Contributdons, within the meaning of this Ordinance,will bo
levied by the Reioh Kommissox for the ocoupled Netherlands
territories (General Kommissar for security) by a written domand
note.

.] ‘ 5. ;
1. Exocept where otharwise ordered in partioular cases, the demand
note shall ba exeouted in conformity with provisions of the
Netherlands Reguwlations far oivil procedure; it will for such
purposes be regarded as an executuble judgment.

2. Should the contxribution not be discharged by the due date,
its ocollection will be enforced by arrest.

3, Where a oontxibution is levied on an assooiation (Stiftungen),
the persons who stond in danger of arrest shall be designated
in the demand note.

k4. The arrest shall be made by the Gormen polioce.

The Haguo,
Jamuaxy 11lth 1941.

(Signed) SEYSS INQUART

Reiohskommissar for the Occupiod
flotherlands Torritory.
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SECRET 111/9
15 September, 194k,

UNITED NATIONS WAR OCRIMES COMMISSION

REPORT OF THE SUB=-COMMITTEE APPOINTED TO CONSIDER
WHETHER THE PREPARATION AND LAUNCHING OF THE PRESENT
WAR SHOULD BE CONSIDERED "WAR CRIMES"

L]

On 6th June, 1944, the Commission had before it a regolution
proposed by Committee III on the subject of the "Soope of the
Retributive Action of the United Nations" (Doc. C,20). This
regolution contained inter alia the following statement :

L ]
"From this general point of view the United Nations War
Crimes Commission considers that the following categories
of crimes are within the goope of its work:

"1, The crimes committed for the purpose of preparing or launching
the war, irrespective of the territory where thoge crimes have
been comnitted”. .

The Commission referred this statement back to the Committee for
further congideration and the Commdittee invited Dr, kéer, Lieut,-Col.
Hodgson, Dr, de Moor, and Sir Arnold McNair (if he were willing to
acrve) %o form a sub=committec to consider whether the crimes mentioned
in the above oxtract, and the preparation ond launching of the war itself
should be cdnsidered as wer crimesg,

The other members, including Sir Arnold McNair, have met and
congsidered a note which the latter has been good cnough to prepare,
(Dogs Cuk3). As the result of their disoussions, the members Hodgson
and de Moor rccommend Committee III to adopt the following {onclusiona:

(1) &pts committed by individuals merely for th: purpose of preparing
for and launching agressive war and not falling within the next
paragraph are, lege lata, not "war erimes"”,

(II) Acts committed before the outbreak of war vhich command or procure
the commission of "war crimes" after the outbreok of war, such as
aspre=war instruction that no prisoners should be taken, which
vias folloved and resulted in no prisoners being tuken after the
outbreak of war, are war crimes.

(III)However, such acts as mentioned sub,(I) and especially the oots
and outrages against the principles of the lovs of nations and
againat international good faith perpetrated by the responsible
leaders of the axis powers and their satellites in preparing
and launching this war are of such gravity that they should
be made the subject of a formal condemnation in the peace~treaties,

It is desirable that for the future penal sanctions should beo
provided for such grave outrages sgainagt the clementary principles
of international law,




Note: This is a preliminary document intended exclusively for the
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SECRET 1I11/10
18 September, 1944

UNITED NATIONS WAR CRIMES COMMISSION

LEGALITY OF PECUNIARY REPRISALS UNDER SEYSS TNQUART

DECREE OF 11TH JANUARY, 1941

. Proposed Reply to Committee I's request for a legal
opinion (Ded, III/7) prepared by Major VWillard B, Cowles.

1, Facts: On 18 May, 1940 Hitler issued a decree concerning
the exercise of "governmental powers" in The Netherlends, Pursuant
thereto, on 11 January, 1941, Seyas Inquart, Reichskommigsar for the
Occupied Netherlands Territory, issued Ordinance No. 7, 1941,

This ordinance provided that :

1,

"As compensation and expiation (Ersatz und Sthneleistung)
for acts which have been committed at any date since May 25th,
1940, or whic' may hereafter be committed, and which are
directed against the interests of the German nation or of
the Great German Reich, or are calculated to disturb public
order or public life in the Netherlands territories placed under
the protection of the German troops, contributions may be
levied:

"1y From persons or as.ociations (Stiftungen) which countenance
or encourage the aforesaid acta, or may be presumed to
countenance or encourage them;

"2. Municipalities in whose areas such acts have been committed."

2,

"l, Personal services, money contributionz or contributions in
kind may be exacted,

"2, Where o personal service is required, the party made
liable cannot discharge the obligation by a deputy, unless the
authority indicated in paragraph 4 approves of this being donc.,”

Se

"Where a contribution is imposed upon several perions or
asgsociations (3tiftungen) they will be regarded as, collectively
liable,"

ks

"Contributions, within the meaning of this Ordinance, will be
levied by the Reich Kommissar for the occupied Netherlands
territorics (General Komissar for security) by 2 written demand
note,"

5.

"l. Except where othemdae ordered in particular cases, the
demund note shall be cxecuted in conformity with provisions of' the
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“ 5, Comparing this extreme right with what was done by the
Rauter=Seyss Inquart decrees, it may be observed with Spaight that

"Of all the pmislunénta uged by war law, fines are
the commonest and in many ways the most satisfactory
and humane." (Land Werfare, p. 408).

It, therefors, cannot be held, in thc present state of the law,
that it is a violation of the laws and customs of war for the
occupying power to issue a general decree threatening collective
penalties as = reprisal measure for breaches of the regulations

of the occupant or to carry out such a decreec when regulations

of the occupying power &re broken by the population of an occupied
town. Nor is there any positive law restricting the amount' of
pecuniary remisal of ¢ character; and, where only persons in
the same locelity are penalized, it is not forbidden to impose a
penalty upon a particular class of persons in a town, such as those
who have the capacity to pay the fine,

6, We pass now to the consideration of question 'b'. This
fundamental question raises gsubsidiary ones which will be stated as
we proceed, It is basic in considering what follows that there is in
the record no allegation of action taken under the remeining articles O
of the decree (i.e., Articles 2 = 5 inclusive)., It may be remarked
that violations of internaticnal law do not ordinarily take place
by the mere issuance of a decrec, There must be internationally
illegal acts =-- here illegal 2cts done under color of the 3eyss Inquart
decree, Violatiens must, theréfore, be sought in what was actually
done under the Seyos Inquart decree,

The first au‘t:;sidia.ry question is as follows: Moy the following
legally be exacted from the populace by a military governor:

i, Porsonal services
ii, Money camtributions; or
iii. "Contributions in kind"?

These questions are raised by Article 2 of the Seyss Inguart
decree, Article 2 is distinet from Article 1. -,

Article 52 of the Hague Regulations is pertinent to the questions W'
presented. It reads 23 follows:

Requisitions in kind and services shall not be
demanded from municipalities or inhabitants except
for the needs of the amy of occupation, They shall
be in proportion to the regources of the country, and
of such 2 nature as ot to involve the inhabitants in
the obligation of taking part in military operationa

againgt their ovm country,

Such requisitions =nd gervices shall only be demanded
on the authority of the comrmander in the locality occupicd,

Contributions (i,e.,, vhat is furmished) in kind shall
ag far as possible be paid in cash; if not, o receipt
shall be given and the poyment of the amount due shall be
made a3 soon oy possible,







is suggested by the requirement that the monies be
paid into his account, but this fact obviously does
not prove, legally, that he appropriated the money,
However, if it could be shown that, under the guise
of a reprigal, he was in fact enriching himself,
his action would constitute such a vioclation of the
laws of war as to constitute a war crime,
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UNITED NATIONS -WAR CRIMES COMMISSION

COMMITTEE ITI
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REQUEST BY THE COMMISSION FOR A L EGAL
OPLNION AS TO WHETHER CERTAIN ACTS
“WAR CRTVES

L4 .

REPORT by M. de BAER

PRELIMINARY REMARKS

During this war, our ememies haove discarded the very

principle of independent courts. In Nazi Germany judges
are expected to mete out "justice" in conformity, not with
their conscicnca, but with the orders of the Party; if

they do no*, they are dismissed, Even the ties which bound
them to the law have been loosened; and this was done, not

to augment their indenendence, but to make them more
subservient still, by putting them under the obligation to
disregard the law where such disregard is to the interosts

of the Party. Ministers of Justice, such as FPreister and
Thierack, President Rothenburger of the Hanseatic Court of
nnueal, and Hitler himself have made this abundantly clear

e.g.: Hitler's speeches and decrces of March 21st,1942,

25th April, 1942, 27th August, 1942). Even Gorman law is not
lav as we conccivs it, for the Nazis hgve, when they still
troubled to kecp up appearances, used law morely to cover,
undcr a cloak of legality, their worst misdecds; therefore it is
imposcible to consider Nazi Courts in the same light as we
would our own, Nevertheless, notwithstanding the avpalling
misuse which.-has veon made of the word "Justice" a.
discrinination should be made between those who can reasonably
be mgade accountable Tor their judieial aets and those who
cannot, In view of the abscnco of authority which could be
off assistanco, and of the fact that thec whole nmatter is
practically unprucedented, it has not beon found convenient
to attempt to lay down in this paper manygabstract princinles.
The various,sides of each question have been outlined and some
solutions tentatively suggested, illustrated when possible

by conerote cacos which are before Conmittec

I for consideration

-~ X X

Committee TII was asked to adviese whether any or all
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of the following cases should be regarded as war crimes:

(a) that the institution of the court was itself
illegal;

(b) that the jurisdiction conferred upon the court was
illegal (e.g. power to impose punishment on
relatives of the accused); :

(c) that the sentence was in excecss of the legal
maximum, or otherwise illegal;

(d) that the court was directed to function, or did
in fact function, on principles inconsistent
with the fundamental rules of justice,

CisEo

that the \proceedings did not in fact constitute
a trial;

that no proper onportunities for defence were
given to the accused;

that the court was not bound by law but applied
an arbitrary decision of the judges. '

x X b
A. The institution of the court was illegal.

(a) If the Court was ingtitubed by a Quisling
Government, the court was illegal by national
law: the acts which it performed were not
senicncos at all but arbltrary acts without any
legal value, Some Quisling Governments have
instituted such courts (e.g, "Volksgerichte" in
Czochoglovakia; Czech case No,116), but, unless
their sentences are, at some future dato, duly
validated, they will réemsin null and void.,
Morecover those who have taken part in such acts
may incur criminal prosecution if they can be
indicted before their national ‘courts, but this
is an internal matter which concerns cach nation
in particular,

If the court was institutcd by thc ocecupicr

contrary to international law, the answer is not

80 simble. The Hague Convention IV does not
expressly impose upon the occunior an obligation

to allow the local courts to continue functioning,

but in Article 43 it is stated that the occupior must,
unless absolutely prevented, recpect the laws in
forco of the Country. . <

Prom what precedes follovg:=

(1) that local courts set up by the occupent
under the pretence that they are "national"
Courts are without legal existence, The
go=-called "arbitration courts" which wero
setup by the Germans in Belgium during the
last war fell under this category; the fact
that their procecdings wore subsequontly
validatod docs not preclude that, until such
validation taok placo, all their acts were

null and void. It suems that zome of the
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The act of. instituting such a court
iz, in some cases, a usurpation of
sovercignty (war crimo No.1l0 in the
1919 list) and it will be for the
Commigsion to decide what will be its
attitude in rospect of such usurpations
in gencral,

X X X

. Tho jurisdiction conferred upon the court was
illegal.

In this respect it scems that the word "illegal®
should mean "illegal by the law of nations", which
implhes that such Millegality" would bo of such -

a gross and flagrant nature that it would

revolt any civilised person, If we consider
ingtances which bave boen published during

this war, it seems, from the information which

is available that come courts have becn given
Jurisdiction to punish by death: -~

(a) accuscd who are and cannot be otherwise than
innocent of the crime for which they
are senteonced, such as versons who,
at the time when the crime was comnitted,
werc in custody in o gaol or intcrned in
a concentration camp (this nay apply to the

French case No.278 where it scems that
91 so=called terrorists were tricd and
shot for acts in which théy hand taken

no part):

persons whose guilt has not been proved,
such as relativeg of men who have escagped to
Join the Allied Forces, or relatives of
persons convicted of sabotage, etce..;

(¢) persons accused of racial offences; e.g.
a Pole for having proposed marriage to a
German girl ("Justice™) - Liborty
publications, v,15).

Other, but similar examples are to be f-und
among the cases forwarded to this Commicsion: =

(1) German military courts in Luxemburg
(Sondergerichte) have been given
Jurisdiction to sentence to death young
Luxenburgers who refysed to join the
German Army (ecasc 25é):

the same "Sondergerichte" in Luxemburg
secn to have sentenced to death nersons
who have given shelter to young
Luxemburgers who werc cvading military
service in the German Army (case 256);

in- Czechoslovakia, Fpank's decrece of May
27, 1942, provided the death penalty Tor
relatives of nersons who had Ziven cheltor
to unregistercd Czechs (case 110) .

(ot
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A decree¢ onacted on December L4, 1941, signed by
Goering,Frick,, and Lemmers and concerning criminal
procedure against Poles and Jews in the annexed regions
pPuniched with death, among others, the'following acts:

1) utterances inimical to the Germans ;

ii% incitement to disobcdience;

i11) . lacerating or defacing official notices;

iv) damage to German propertys, -

v) lowering the prestige of the German
Reich or people (within this section are

included the so=~called racial offonces).

We consider that any judges who have given offect to
this decree by sentencing to death persons accused of the
above offences have made themselves guilty of a war
crime, .

The same applies to the order issued by Daluege in
Bohemia and.Moravia on May 28, 1942 (Czech case 11 )
providing that any Czech who failed to rogister whould be
liable to capitalpunishment, ;

It seems that the same should apply also to those
Judges who have carried out Cohristignsens decrec of
February 25, 1941 (Duteh case 148).

Moreover such decrces are criminal in themseclves,
provided they kave been carried out, and the authors
thereof ghould not ¢scape punishment.

Another question whieh can be ‘considcrod to come
.under this scction . is raised by the British cases 219 to
255. Heroe Italian Military Courts have imoosod sentencer
wbich scem eXcegsive, with the: aggravating circumstancos
that, in violation of the Geneva Convention,

(1) the accusea was put on trial without notification
te the protecting power;

(2). tbtreprosentative of the protecting power was
not given an oprortunity to attend the hearing
of the caso;

(3) the sentence was not communicated to the
brotecting nower;

(4) judieial broceedings wore held whereas only a
disciplinary punishment should have been
imposed;

(5) some of the prisoners of war were made to
undergo their sentence in benitentiary
establishments,

The sentences which were imposed varicd betwecn 2
or 3 years and 20 to 30 years imyrisonment, as well as

the

death nenalty, Although many of tre senicncos seem to have

Deen subsequent ly commutod there scems to be little
doubt that the Judges of the court igposod excessive
Pcnalties. Tre persons responsible for this state of

affairs are not only the officers who ant in the courts

but also the drosecutor and the Judicial officer who
convened the court,

There is another kind of punishment which is

nanifestly illegal: it is to be foundcin section XITI
’ 2

in fine of the Decree of November L4, 1941(Poland)the
. ] .

1" 11-‘"'"2




-7-

sinister meaning of which is clear; "Thc courts may dlspense A
i?th nunishment and refer the cnsé to the Sccret State Pglicu".
1t is the first duty of a Jjudge to tnk;ta decisigg in cacos
-ubmitted to him, he must either convict or acquit.

Sudges who have 5rdered that the accusod be handed pver to

the Gestapo should be treated in the same way as those who
have imposed excessive punisbments.

pre X x

D. The Court was directed to function, or did in

fact function, on principles inconsistent with the
fundamsatal rules of Jjustice. ;

(a) There was no trial:

In an order signed by General Dazer on January 12,
1943 (French case 181) it is provided that vwersons
found in possession of arms or ammunition can be shot
without a trial as well as any persons who have given
shelter to them. Likewise, in the Norwegian case
No.1l31l against Terboven it is stated that Norwegians have
been exccuted without a trial.

It hae already been pointed out that it is difficult
to know whether such shooting has been ordered by
administration action or by a court. Whatever the case may
be, the person in authority and the versons yho
composed the court have comnitted a judiciary nmurder.

(e) There was no defences

We do not know of any specific cases during this
war where thc accused was donrived af the right of defence
but it is probable th.t, as the liberation of occupied
countrics procceds, many such instances w*ll be recorded.
During the last war, when on July 27, 1918, Captuin Pryatt
was tricd by a German Feldgericht at Bruges, the United
States Ambassador was denied the opportunity to provide
bim with counsel. At the trial a soldier who appceared for
. bkis defence requested that ‘the casc be postponed because he
rutlbe, Radghtew was familiar with international law nor tad any
moviledge of seamanshipe The refusal of the court to
postpons the trial amounted to a denial of defence and
this case has - for this and other reasons = been
considered nz a judicial murder,

(¢) The Court was not bound by law:

From information which has avpenred in the prese it
scome that Hitler's decree of August 24, 1942, gave the
Germans the power to set aside all written law. THis
principle scoms to have been taken over ifrom another decrec
enacted on Avril 26, 1942. In Junc 1935, para.2 of the
Penal Code had already been altered to make punishable by
analogy any action deserving punishment according to the
basie intentian of the law and the sound fccling of the
people ("geceundem Volksempfinden"), In some decrees, onacted
in occupied countries, it is specificnlly stated that courts
arc allowed to deviate from the law: The Czech casé No,1llh
quotes art. 2 of Heydrich's decree of September e 1915 -
to this ¢ffect, and a somewhat sinmilar nrovision is to be
found in articles 2 and 12 of Goering's decrec of Decomber
ky 1941, against Poles and Jevis. )




_d_

In the above cases the persons vho imposgea
punishment assume the whole responsibility thereof;
the disregard of the fundamental rules of justice
would justify a re-opening of all trials thus conducted
and involves criminal responsivility for the npersons
who have taken vart in them., The persons in authority
in whom originated a decrec authorising such
disregard should also be considéred as a criminal on
the princinle that a person who, with intent, provides the
instrument without which the nisdecd could not have
been committed is himself partner in the misdeed.

L

The question whether those who have carried out
any of the sentences described above can be held’
guilty of war crimes is one which is linked up with that
of superior order; it will be for the Commission to :
decide to what extent the principles accented in the
latter connection will apply in the former.

CONC?ﬁSION

It is proposed that:

1. WHEREAS the institution of an illegal cour't may, in
somo case B be a war crime, the mere fact of sitting as

a judge in such a court should not be considered as a war
crime by international law.

2e

(a) sitting in a court upon which jurisdiction has
been 1llegally conferred should be considered ae
a war crime only when such illegality was of such
a gross and flagrant nature that it would revolt
the consclence of any civilised pcreon, or
when it was conferred with a view to compel
inhabitants to perform acts contrary to the
accepted laws of war;

convening such a court for the above said purpose
ie a war crime;

prosecuting persons before such a court is a war
crime;

confefring such Jurisdiction upon a court is a
war crime; -




A u‘j wlw Uiy H&;M el
J. Impeeing cxcessive penalties/is a war crime in
respect of':=-

(a) the judge who has taken part in the sentence;

Pam@ .
; t) i' i 3 e ] I - [ "l 9’ . -
(b) thu;\f icer who ﬂPGBﬂGﬂ%ﬁﬁ-%hﬂ“ﬂﬁﬁ&tﬂﬂt%q(}ﬁgw(ljm‘ﬂgl

(¢) the autkority who conforred upon the court tho
power to impose such pcnalibos;

(d) in some cases; the officer who conWened the
court,

4. Directing a court to ¥unction on principles inconsistent
with the fundumental rules of Justice is a war crime.
Taking part, in any responsiblc capacity, in the operations
of such 2 court, is also a war crimc.

X X X

Committee ITI therefore rccommends that "judieial
nurder" bc addcd to the list of war orimes.




SECRET - I11/12
. g ' . 15th Aucust, 1945,

UNITED NATICNS R CRIDES COISSION

CaZITTEE IIT

ADDITIONAL NOTE ON THS DECISIONS OF THE
POTSD/J. CONVERSNCE AND TH: FROBLEM OF
"R GRINMINALS

By r, E, SCH'EL3

Docuwient C,14l wwns eirculnted on the day of the publiention of the
Potsdn: decisions in the dnily press (Lwsust 5rd, 19&-5) In the neantinc
the Agre.nent dated lupust 8th, 1945, este .bl.‘l.sh:r.n an intcrnotionnl
2dlitory tribunnl ~nd the Oh'xrtur of the tridunnl have been nade public,
("Tm, Tiues" of 9th lurust, 1945),

This cnlls for the following suppleacnt to the naper C,141,
Le

The Four-Pover .grovicnt iz the impleacntation, intcr olia, of that
paragraph of the Potsdw: repeort thich denls 1idith thosc nnjor ar crimin-ls
thosc erimes have no particul~r loeeliz~tion (Doe. C.14l, I(2)),

11,

Scetion 1 of the .orecient and Scetion 6 of the Charter of the tribunal
contain further cxpl-nntions of . the notion of '.1njor war criain~l®
within the acaning of the losecowr Deelnr-tion,

Sccetion 1 of the . rcurcnt stipulstis that it indice no differcnce
"wshether they tth\; rizdnnls) be récused indiviiunlly or in their eapreity
"s nebers of organizotions or groups, or in bothienp "Oitlu-:. The phrase

"whethcr as individuals or ns Lwnbore of orgrnizations”" is repented in
Scetion 6 of'the Charter,

In cnumerating the crines couing within the jurisdicetion of the tribunnl,
the Charter (Scction 6), distinuishes betiroun ordiws for vhich th oro shell
be inuividurl responsibili ty ~nl ciréuastonous vhich ostablish vh«t in the
discussions of' the United Hations Var Cri s Coudssion h s becn o2lled
"ecollcetive responsibility”,

Indiviiusl rcsponsibility cxists for th. thr ¢ zrent er tepories of
crines agrinst penco (~), war orimes in the narrower sense (b), ond corincs
agrinst huaanity (e),

The *ra.nc_ll 1¢ of collceetive responsibility is cateblished in the last
parngr-ph of Scotion 6 which providcs that lo dera, organizors, instigetors
and accoapliceus participrting in the formulstion or ciecution of a cannon
plan or conspiracy to coudt any of the foregoding eorirics ~re responsible
for ~11 acte perfor ¢l Ly any persons in exccution of such plan,

a8 to the r.lation Letvecn "individunl responsit 114 ty"and
"eollective responsibility" e have to distinpuish uw.t' v "orines agoinst
% - 3 - T =8 & ook )
ence" on the one hend, 2nd betirien "wop eriaes” an? "eplies agsinst huanni ty
on the other,

apainst penoc',for wvhich there shall Ve individual

respor .LL ..11.1 A t‘a.. charter wentions, inter slin, "prrticipation
in o coion plan or conspirncy for the nccamplish.ient of any of the foregoin,
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' IV,

My colleaguc, Dr, Litmwski, has dram ny attention to the fact that
prragrph 5, sccond sentence, of the Political and Economic Prineciples" agreed
to at Potsdan nmay also be interpreted diflerently fran the intcerpretation
I placed on it in C,.141, III(4)s.

He thinks that the words "dangerous to the occupation or its
objectives" refor not only to "other persons', but also to "Naszi lcaders,
influential N-zi suprorters and hich officials of Nazi orgenizations and
institutions", the inplication being that the provisions as to intiornment
aprly only to persons dangerous to the occupation or its objectives, -
Be that however it may, thc fact remcins that the catcgories 3 and 4 are, to
sone cxtont at lcast, overlapping ~nd I admit that it was not quite preoise to
identify in Doc, C.lil, catcgory 4 with the "koy-nmen" sdthin the meaning
of thc Comridission's Koy=iicn lists Nos, 7 and 9, '

I nowv subnit that the 1lists 7 and 9 comprisc both persons falling
wvithin category 3 (persons who have participated in planning snd caprying
out Nazi cnterpriscs involving or resulting in atrocitics or wnr crimea)
and persons fnlling vrithin eategory 4 (Nazi lead rs, influcntial Nazi
supporters and high officials of Nnzi orgonizations nnd instiutions),

It rcuains true that, ~ccordin; to the Potsdmn decision, all persons
listed by the Comriission as key=nen, fall in onc or the other of the
Potsdrn eatcpgories and . are to be arrested in execution of the Potsdnn
decision,

The prectical consequance for the work of the Comuission, if it should
continue preducing"kcy-nen" lists, ‘/ould scun to be that in future the
"koy-nen" should be divided into two separntc groups, corresponiing to groups
J and ) of the Potsd~na decisions as snalysed above, :

Those against whom fraa their very position therc is a prima fawie:
¢3¢ that they are responsible for war erines or Nazi enterprises Involving or
resulting in atrocitics or wor criacs and vho, under the Potsdam decisions,
shall be arrcsted eand Lrought to judmient, should continue to be listed as
wer erininals (A), Thosc against whon there nothing is established but that
thoy were Nazi lead rs, influcntinl Nazi supporters and high officials of
Nazi organizations and institutions, should be listed on a seperate
"key=men 1ist" (probably "S") as porsons who shall be arrcsted and interned,

A step in this dircetion has alrendy been made by Caxadttee I in
authorising the preparation of a list of 8,5. personnel,




I11/15
Llot Auzust, 1945,

UNITED HNATICNS 'fAR SALES CQ: 1/ ISSION

CQLIITTER

PRELTHINARY NOTE ON 'Z‘I.'.‘ LEG.L, JCLSE UANCES
OF /DHERENCE TO THY /GREENT, “STABLISHING
THE INTERNATIONAL MILIT RY TRISGUNAL,

By Mr, E. Schwelb

At the mecting of Comiittee III held on 20th flugust, 1945, I yas
chorged ith the proparation of n paper setting out the richts and duties
of states n~dhering to the Azresicnt of the Four Powrers regarding thoe
estblishient of ~n internationnl military tribun-l.

I.

This note hnd to be propared independently of the investiz-tions
decided upon Ly Corxiittee I1I with o view to ascert~ining the interpretation
l-ced upon the .grecnent Ly the British Foreipgn Cffice, by kr, Tustice
Tackason anii by Professer A, Gros,

| ]
47
.

The follcowing note is therefeorc subject to revision if ~ni ‘vhen the
information aske: frou the British, ‘erictn and Freoch suthorities
Aentioned ++ill be Lefore the Com:ittee,

1y,

Artiole 5 of the Four Pover Acrcciient rewds os Jollovs

"iny Governiient of the nited Nations iy adhere to this
hirecient by notice pgiven through the t'.’_:Lplo..‘ vtic chrnnel to the
Governient of ‘the United inidon, vho shall infor: the other
signatory ~nd s~dhering Covernnients of ench such ndherence,"

AN

Nowhere dn the Agreciient and in the nttached Charter the rights ~nd
duties flovdng froa the ~dherence to the Azrecient are deslt with expressly,
It ic thercfore necessary to atteapt to extr-ct tho: froa the individual

provisions scnttered ~ll over the tiro docuaents,

IIT,

o e TR YRS Y e Dt

The docu.ienta ‘i;;tin uish betveen si i tories on the one hand and
adherins Covernuents on the other, (Sec Art, 5 of the A srecnent ).
The following nre the rights -nd duties of the sipnatories as
distinguishea from merely adherdng Governients :

duty to t-ke the necessary steps nake Getainea wor
inels aveilable, (Aré, > of the Aprew ..,11.‘.)
right to terminate the Jpreeuent, (Srt. 7 of the Lprecnent,)
richt to appoint nenbers nnd alternntes of the tribunel.
2 of the Charter.)
rizht to estzblish othor tribun~ls, (Lrt. 5 of ‘he Churter
rivht to Lrin: individu~ls to trial for nuibership in
Liin~]l proups or organiz~tions sni the duty to pive appropriate

vence to the deecision ' the tribun-1l, (..rt, 10 of the Charter,










RET 1II/1.-A.
2)rd Jugust, 1945,

UNITED N'TIONS "R CRIMES COM ISSION

COMMITTEE III

SUPPLGNT 70 THE FRLIINARY NOTE CN
TIE CONSEQUENCES OF .\DHIRENCZ TO
"B FOUR_FOTAR_AGRE oENT,

2]

(By lir, E. Schelb)

In preparation of the mecting of Caxmdttee III to be held on
Fridey 24th iusust, 1945, I had the op; aortun:l.ty of disoussing the
prper III/1, vith the ioting Chairman (Mr, 70ld) and with Mnjor
Pelnstron, * 48 a result the following ad Jitionol raanrks nre herewith
pleaced before the Comoittee

I,

If the Corrdttee should deoide that a recariendation to the
Governiaents is to be nade to ndhere to the .greement, 4t would be
useful to quote ~lso:

a) Art, 4 of the lcreement according to wvhich nothing in the Agrecnent
sholl prejudice the provisions cstnblished by the lioscow Declaration
concerning the return of var cridncls to the countrics vwhate they
corritted their orimes,

b) Art, 6 of the Azrecuent “hich is to the effect that nothing in the
Agrecnicnt shall prejudice the jurisdiction or the powvers of any mtional
or occupation court estalilished or to be established in any Allied
territory or in Gemaany for the trisl of war crimdinnls,

¢) 4rt, 15, last par~graph,of the Charter vhich says that it is
umars lood thn.t no vi tness or Defend~nt detnined by nany Signntory shall
be tolken out of the possession of thet Signatory without its aszent,
Tn:ls appliea, uf course, still more, to an cdhorent Governiient,

1I.

The Preanble to the Agreciwnt -'hich vns not available to .ﬁa ythen
I wrote Doo, III/15 (it vas not reproduced in The Tiiacs) expressly
states thnt the Sign~tordes nrc "~cting in the intcrests of a1l the
United N-tions," This is an cupress cunfiruation of the ne-'"hutiorum

Lecsatig cunstruction subndtted in par~raph VII of Doc, II

IIT,

The Preaible ~lsu exprescly defines the notion "the Sign-tories"
=8 the four Puvers concludin;; the Apgrecnent, vhich ~re, therefore,
Jdistinguished from nmerc ~dhercnt Govermnents,

The word "Stignotory" should in zccuriancce ith the te:t containcd
in the White P-per Cnd, 6668 be throughout the Doe, ITi/1. spelt
viith a enpitnl S,
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in Moravia-Silesia, The following Extraordinary Peoplc's Courts had
alrcady been estoblished by 3lst <ugust 1945: Praguc, C,Buddjovice,
Hradee Krdlové, Kutnd Hora, Plsck, Plze¥ (Pilscn), Brno, Moravska
Ostrava, Trcbid, Uherské Hradidt&, The following two courts had
already conducted trials prior to 3lst Rugust 1945: Brno and Uherské
Hrodist&, The establishment of the other courts is, I was told, &
natter of a few days; the professional choirmen cnd the jurors have
cither alrcady been appointed or are their appointments imdnent,

The Zxtraordinary People's Court in Brno had dealt with 72 cascs
by 3lst «ugust 1945, It passed five decath scntenecs, the other
orisoners werc awarded sentences of herd labour ranging from two years
to 1ifc imprisonment, The most frequent crime sofar dealt with by the
people's courts is the crime of denunciation to the occupation
authoritics, The death scntences have only been passed in such cascs
vhere the denunciation had causkd the death of Czechoslovek patriots.

The trials before the Extraordinary People's Court in Praguc, will,
according to the informotion given to me, start on Wedncaday 5th éuptem-—
ber, 1945, %

There has, so far, been no trial for a war crime in the narrower
sensc (violations of the laws or customs of war,).

The former German Minister of State, Karl Herman Frank has been
handed over to the Czechosloval: judicial authorities by the American
military authorities., He is now in the court.prison of the Criminal
Court in Praguc, the warrcnt for his arrcst and for kecping him under
arrest until trial having been made by the competent jlge d'instruction
of the Criminal Court im Prague. All provisiocns of the prison
regulations made for the benefit of prisoners are being applicd to hinm,
His trial will not stort before October 1945,

¥ The first trial conducted bcforc the Dxtraordinary People's Court
in Prague was that against Pr-~fessor PFITZNER, a former follower of
Konrad Henlein who, during the German occupation, had becn acting mayor
of Praguc, He was condenncd to death and hanged, (The Tines,

7th Scptember, 1945,)
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. arisecs whether the eriminality is cancelled by provisions of

Internationa lawv, This question rust obviously be answered in the
ncgative, beecause the Hague Regulitions definitely forbid such
interference on the port of the oecupant,

It is the duty of belligerent occupants to respect, unless obsolutely
prevented, the laws in force in the countr (Art, 43 of the Hague
Regulations), Inter alia, fexily honour and righte and individual life

‘must be rcspected (Art, 46). The right of a child to bo edueated in his

XII

om native language falls certainly within the rights protected by
irticle 46 ("individual life"). Under Art,56, tho property of
institutions dedicated to cducation is privileged,” If the Hague
Reguletions afford particular protection to school %ﬂ?g‘ it is
certainly not too rueh to say that they thercby also protcction
for whet is going to be donc within thosc protected buildings, It
would gertainly be a mistaken interpretation of the Hague Regulations
to suppose that while the use of Yugoslav school pyildings for
Yugoslav children is safc-guarded, it should be left to the unfottercd
di;acrgjtfion of the occupant to repiaco Yugoslav ecducation by Italian
ecucation, £

It is the prationale of Art. 56 to protect spiritunl velues, 4and
in order to afford this protection to spiritunl valucs thc provision
protects the property of institutions dedicated to public worship,
charity, cducation, scicnce end art cs a meons to a certein end:  to
make public worship, charity, cducation, scicnce and ocrt possible even
under belligercnt ocecupation, If the belligerent occupont must not
confiscatc, seis:, destroy, or wilfully damage the property of
cducational inatifutions, he is the less cntitled to interforc with the
spiritual and intellectual lifc of the schools, the only possible
%egit:h:nte exception being considerations of the safety of the occupying

orces,

. What has bcen said so far concerns the problem as a-general
proposition only, It is a differcnt qucstion to decide to what extent
there is in thc charge No, 1434 o prima facic case against the four
persons whose listing is proposcd by the Yugoslav National Officce.

In the casc of Nicoletti (No,20) who is described as EZducational
Trustec, it apoears thet he wes a kind of Cormissioner in chargeof the
administration and Italianisation of the schools in the distriect, 1In
his case it seems to be conceivable to fasten upon him the individual
responsibility for the whole Itelianisation scheme, The case of the

three other prraons who were mainly teaching personnel, secns prima
facic to be different,




II1/16,
22nd September 1945,

UNITED MNATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

Report on the Czecheslovak Case Nol.26 (Sepp Dietz) referred to Cormittec 11T,

By the Sceretary of Committec IIT,

On the 22nd February 1944, the C" echoslovak Naticnal Office presented
to the Commission a charge aga:.n..t p» Dietz, SS-Standartenfuehrer and
Ci0s of the 52nd 28 Bamner, Krems on *Lhe Danube, Austria,

In this charge, Sepp Dietz was accused of having, at the beginning of
Merch 1939, invaded with a group of sclected S, 8, men, Czechoslovak terri-
tory from Austria and having, in the Moravian towm of Jihlava, provoked
clashes with memberz of the uf-cr-ho:r,lf:~\ra.k Statc pelice and with the loeal
Czech population, During these clashes, Czech peoprle as well as rembers
of the Gzechoslovak State police were massacred and a nurber of DErsons were
killed and seriously wounded, It was further stated in the "Particulars
of Alleged Crime" that shortly before 15th karen 19 39, armed raids on
C .chosleovak tersitory were nade by German SS foreces, The purposc of these

ruids was to provoke clashcs with the Czsghoslovak popalation and vith the
f‘/,». choslovak police organs, These instances were welcome to the German
propoganda service in whoze interest they had to be manufactured,

Corm .'Ltteo I decided on 1st lMarch 1944 to put the accused on 1list B 2,
On 19th Septenber 1944, the s¢ was again considered by Cormittec I end
it was deccided to leave the used for the present on ldst B,

In Scptember, 1945, the Czechoslovek Mational Office prescnted an
addenduri to the oriz J.nrl charge, pointing out that the vrinciples along
which Committec I acts have been nedificd, Therefore, the reconsideration
c¢f this case was proposed, The gddcendun refers to a declaration by the
President of the Czechoslovak Republic to the offect that Czechoslovalkie

considered hersclf in a state of war with Germany since Septerber 1938,

For this reason, the offecnces with vhich Sepp Dietz is e;-urg;x:a are decmed

to be var crimes. The addendum gc- 8 on to cite Article 6 (u.) and (c) of
the Charter of the International 1»-111&;0/ Tribunal, which, according to the
subniission, makes it quite clear thet offences of this cheracter fall within
the scope of the retributive action of the United Nations, As the major
woy criminals arc to be punished for such offences it may be appropriate to
punish subordinatc eriminals as well,

Commmittee I considercd this charge in its meeting of 12th September
1945 and decided to adjourn it for further consideration until 19th September
1945,

From the encloscd adnutes cf the mecting held on 19tk I
(]‘-10.31, pages 2 and 3) it will be seen ":';'-L' the opinion of menl
Cormittec I on this case was divided and at it vse decided
cuecstion to Corvdttee III,

1 Enclosurec,
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eduertion, scicnce and -rt, historic nonuments and works of seiénec and
art, It ie the rationale of .rt,56 to “rf:t'cc't Q‘_;irit.u.:l vilues, In
.-i‘?crftin_" arcleetion, c,n. to *1 bvﬂ dinrz, the Horue Reeulantions
1wly the srotection of what to do nf‘ within these »rotected
L.tlh ingse It woul! eertainly be - :."Ln interpretation of the
Rerwletions to sun-osc that i the uwse of school .,..*.J.lc‘.in:_':: for
'ren of the inhabitants of cecusicd territory is safe uirded, it
shovld be left to the unf'c ttered deserction of the occ: vant to renlace
the existing cducation by clucntion of his owm choo 8ing, If the
bellizerent occupont nust not corflsente s pelze, destroy or will ully
icmape the sronerty of od Tueationnl "nd sei ntn ic "rtltutlons, he is
the lcss entitled to apply foree in interfering with the spiritual
ad intellectusl 1ifc of such titutions, the only possible legitinate
exception being econsiderations of the scfety of the oecunying force,

The question of ‘..J,l.. erininel licbility of sarticular individuals
charged with taking »art in such eriminal »oliey of denaticnalisation

‘mst, of coursc, be deeided in cach indivicusl case on its owm merits,




11117 (1)
27th Septcmber 1945,

UNITED NATIONS WAR CRIMES COMMISSION,

Draf't Report of Committce IIT on Crininality of Attcmpts to Denation-
alise the Inhabitents of Occupicd Territory,

(?aragr&phs I, III, IV, V and VI of Doc,III/17 redrafted according to
the discussion held on 25th Scptember 1945.)

By the .cerctary to Corvrdttce IIT,

Paragraoh I,

In connection with the Yugoslav charge No,1434, accusing, inter alia
four Italians of the war erine of "attc:pts to denationnlise the inhebitants
of oeccupicd territory”, doubt arosc in Comyittec T whether or not to list the
four persons as wer erininals, Cormiittee I thereforc deeided to put the
question before Committee IIT and to adjourn the ease as far as these four
wecuscd were conecrncd,

Poregraph II,

No Change (sec Doc,III/17.)

Paragraph IIT,

Under tradition:l International law, no distinction has been made
between acts constituting merc contraventions of intcrnational agrcements
and acts corresponding to what is usually deseribed as "eivilian wrongs" or
"torts" on the onc hand, and offences corresponding tp erincs in national
f-mnicipql) law which iuet be regarded ~s condermed by the comion conscience

\4

of iankind cnd cell for individual punishnent of tic perpetrators, on the other,

Poragranh IV, T

.

At a stage in the development of Intcrnational law wthen the principle of
individual responsibility’ is gencrally reeognised, a doctrine which does not
distinguish between crimcs in the scnse of eriminal laz, and nerc civil or
adiinistrative wrongs, rmst be considered as obsolete in International lew
to the same extent that it has been obsolete in the rmuniecipal law of civiliscd
states for hundreds of years,

In the view of Committec III, it is, thercfore, neccssary to draw a
line of delimitation between nere contraveniions of agrcenents as acts -
corrcsponding to eivil wrongs and breach of contract, :nd offences for which
individual punishment is to be awvarded,

Paragravh V,

Cormittee III is of the opinion that such offcnces against International
low cs are eriminel in the ordinary accepted scnse of fundameptal rules of
warfarc ond of the genceral vrineiples of erinmdinal law, by reason ef their
Acinousness, thoir brutality, thoir ruthless disrcgord of the senctity of
puman life and personality or their wanton intcrfercnce with rights or
property unrclated to rcasoncbly coneeived rcouvirements of nﬁll%ary necessity,

should be punished as war ecrines,
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Paragroph VI,

Undor denationalisation in the scnsc of & ériminel policy, Comittee III
understands the policy of an occupant aiming ot depriving the inhobitants of
the occupicd territory of their national characteristics or transforming the
cthnological character of the region, particularly by neans of:

closing the universitics, sccondary =nd other schools of the occupied territory
ané/or their supcrsession by cducational institutes of the occupying
nation and languoge; interforcnce with the methods of cducationg
conpulsory cducntion in the language of the occupant;

the deportation of' children to the occupying country for the purpose of
cducating theia in the language and the spiritual atoospherc of the
oceupant; -

the ban on the using of the national language in schools, strcets and public
placcs;

. ]
the-ben on the national press and on the printing and distributing of books g
- in the language of the occupied region;

the renwoval of national symbols and namcs, beth personal and geographical;
intcrference with rcligious scrvices as far as they have o national peculiarity;

attepts to disintegratc the nation by abusing regionsl differcnces and ;
peculiaritics and creating artificicl ninorities,

Denationalisation inthe wider scnse wovld nlso corprise such activitics
as:

the cxtermination of the intellectual class, toking people from the.
profcssions and sending then -to unskilled labour; '

corpulsory or automatic granting of the citizcnshig of the occupying Power;
irposing the duty of swearing the*oath of allegioncce to the occupant;

the introduction of the administrative angd judicizl systen of the occupying Q_J
Power, the imposition of jts financial, ccononic and labour administra-
tion, thc occupation of afiministrative off'ices by nationals of the
occupying Power: ’ g )
conpulsion to join orgonisations ond ascociations of the occupying “ower;
colonisation of the occupicd territory by nationals of the occupant,
exploitation and pillage of cconomic resources, confiscation of cconomic
enterprises, permeation of the cconomic life through the oceupying State
or individuals of the nationality of the occupant,

Many of’ the activitics rientioned here will, of coursc, fall also under
other headings of the list of war crimcs, ¢,g, systcmatic tcrrorisn, deporta-
tion of civilians, usurpation of sovercignty during military occupation,
pillage, confisecation of property, and others,

Paragrephs VII, VIII and IX.
Sce Doe. III/17,




1I7/18,
28th Sceptenber 1945,

UNITED NATIONS WAR CRIMBES CORMISSION,

COMMITIEE ITI,

WAR CRIMES LA REPORTING,
Notes by the Scerctary of ConrittecIlI,

The Judge .wdvoeate Goneral's Department has sent to the Rescarch
Officc of the United Nations “ar Crimes Cormission the transcript of the
first thrcc days of the Lincburg trial ond promiscd to send copices of the
trensceript from tine to tinc,

I have been studying the tronseript so for rcecived, It contoains a
great deal of informntion which naturally has not been reported in the daily
prcss, It is particularly questions of international law and of procedurc
vhich are of great intercet to merbers of the Cormission and to the National
Offices whioh have becn dealt with cven in the beginning stnge of the trial,
without being reported in the press. he copying and ‘Roncoing of the whole
transeript docs not scen to be technienlly possible, but on the other hand
it would not be adequatc if. this volucble 1nfor1._t10n rcindned only in the

filcs of the Cormission,

I thercforc proposc thot a revort on the Belsen tricl (2nd similar
rcports on othor trials to be conducted in the futurc, mcludlgg trials
which will takc placc before the Intcrnational Military ’l‘ribunaI) should be
issucd by GOITIit"teO I1I for the informction of the Cormission and the
National Offices.

In casc this preposal should be agrceable to Committee III, I should
preperc, as a sample for this kind of rcporting, a rcport on the Belsen
trial or on that part of it, thc transeript of which will be available at
the time, In this rconort I proposc to deal nainly with the legel questions
involved, lecaving the fact finding aspcet to a later date,

In order to illustrate the kind of reporting I propose, which, in ny
view, falls within the jurisdiction of Cormittee III, I would like to point
out that very intecresting discussions and incidental decisions of the court
have taken place, c.g. with rcegerd to Regulation 8, "nragroph 2 of the
"Regulations for the Trial of Wer Criminals" mede by Royal Warrant on the
14th June 1945 (sce Doc,C.131) which reads as follows:

" Where therc is evidence that a war crime has beén the result of
concerted action upon the patrt of & unit or group of men, then
cvidence given upon any chorge relating to that crime sgainst any
nember of such unit or group may be received os prinme faeic
cvidence of the responsibility of cach nerber of that unit or
group for the crime, "

This rcgulation haz been arended by Royal Warrant, dated Lth fugust

45, by the addition of the follcwing provision:

" In any such casec all or any nmerbers of any such upit or group nay be
charged and tried Jjointly in recspeet of any such wor cr‘ix e and no
application by any of thom to be tried scparately shall be allowed
by the Court., "




e

/nother intercsting legal point raiscd in the initial stage of the
Liincburg trial was thc question of the jurisdiction of .the court,
particularly thc fact that Great Britain has assumed jurisdiction on
behelf of all the other allied nations whosc nationals have been the
victims of the crimes cormitted in Belscn and fuschwitz.

With regard to this, the public prosceutor has stated, inter alia,
that Britain has accepted the responsibility of that trial with the
concurrence of the United Notions War Crines Corryission on vhich all those
nationalities are represented and observers:have becn invited from each
of the countrics who had nationals in these carps,




I11/19.
6th October 1945,

UNITED NATIONS ‘iiAR CRIMES COMMISSION,

COMILITTEE IIT,

WAR (RIMES LAV REPORTING
LiW_REPORTS SERIES NO,1,

Notc by the Scerctary to Cormittee I1I

In cxccution of the decision of Comrittee IXI taken on
2né October, I have preporcd the report on the lopal points
which have ariscn in fhat part of the Lincburg trial, the
transeript of waich is alrcady available to the Conmission
(the first scven days),

I an eirculating the report to rerbers of Comndttee ITI.
When cpreed to by Cormittee III, it 41l be sent, with
alterations if necessory, to the merbors of the Cammission
and to the National Offices.




LAY REPORTS SERIES
No,1, ’

5th October 1
UNMITED NATIONS WAR CRIMES COMUISSION,

COMMITTEE III,

THE TRIAL AGATNST .KRAMER AND L) OTHERS,
Part I, covering the first seven days of the
trial, September 17th to 24th,19L5, inclusive,

NOTE: The following is the first of a series of reports on trials of War
Criminals, , This series is concerned, not sc ruch with the actual
facts discloscd and found in the trials, but with questions of
procedure and substantive law which werc discussed and decided,

In view of the long duration of many of these trials, &nd particu-
larly of the one which is the subject of this first report, these
notes arc being "ritten at & time when the frial is still in
progress and vhen it is not »possible 4o know or to judge which
influence, if any, the individual preliminary discussions and
decisions will eventually have on the result of the trial, For
these reasons it is also.not possible to arrange the report
systematically, The material of this rcoort is arranged in
chronological order, i,c, in the order in which the particular
problems arose in the actual procedure,

TheLaw Report Series is not being issued in order to fulfil the
Conmission's task to produce and publish reports on wer crimes,
i.e, docunmented studies incorporating the results of trials,

This lerger task rust wait until the main trizls have been conclu-
ded and thc material is available, though there is no reason vy
the preparatory vork should not start forthwith,

The aim of the present serics is norc modest: it ds its purvose to
inf'orm the members of the Comnissgion and the National Offices with
the least possible delay of the legal points of interest which
have arisen during the trials,

The report on the Léncburg trial is bascd on the transcripts sent
to the Rescarch Of”..c of the United Nations War Crimes Comnission
by the Jydae Advecate General's Department,

APPLICATION BY THE DIFCNCE FOR AN
EXPERT ON INTERNATIONAL LAY

On the first day of the trial (17th “eptember 1945) one of the
defending counsel rceveated a request made previously in vriting to the
effcet that the defending officers be allowed to seck the scrvices of a
British cxpert on Ipternational Iaw and olso a Belgian expert, The
defence applied for Professor Lauterpacht of Cambridge University or,
failing him, for Profcssor Brierley of Oxford University. The
spokesman of the defending officers said th:ot they found themselves in
a considerable difficulty inthat betwecn them they had very slight
knowlecdge of international law, It apocarcd to them that there werc
some points of international law which arose in this casc and they did
not know wherc they werc beceuse ghey had not sufficient knowledge to
apply their minds to the points, The defending of'ficers!' point was
thet they would like te atteck the charge shoet but that they could not
do it until they hud had export advice,

Under Rule 32 of the wules of Procedure, 1926, which, under Regulation
3, made by Royal Verrant, A,0.81-1945, also applics in Military Cowrts for
the trial of war criminsls (scc Doe. C.131) the accused, when required to
plcad to any charge, nay object to the charge on the grounds that it does
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prosceutor referrced to Taragrophs L4l and follovring of chepter XIV of
the "British Manual", The prosceutor further quated this sentenoe
from an article by Professor Bricerley: '

" Most of the difficulty disappears if we inmogine the sort of
question which the court will have to answer, Can this
killing which would normelly be rurder, this injury which
would normally be unlavful wounding, this toking of property
which would normally be theft, be justificd as an act of war?
If not, it will be a war crime, "

As to the faect that Britain has assumed jurisdiction, the
prosecutor said the following:

" The persons who the Prosccution allepge suf'fered these injuries
who were killed, who were ill-treated, come from ten different
nationalities, Britain Las ncecpted the rcsponsibility of
this trial, beecausc it in quite irmossible to form a Court and
to ecarry on o trial if :11 thes nationalities are in fact
represcnted, and as Pritain is the country vhich is controlling
this zone of Guitwny, and vhich holds thesc accused, Britoin
has aceepted the responsibility of that tricl with the con-
currenee of 1. Unite@ Netions War Crimes Commission on which
all these nationalitics are reprcsented, and obscrvers have
been invited Jrom cach of the countries who have Nationals in
this ecarm,

It is not proposcd to set cut 'iere in detail the concrete charges
sumiariscd in the preeceutor's opening speeeh, It may be sufficient
to statc that the prosccutor cancuneced thet he would ask the court to
soy that the condit’. s which were found in Belsenamd the conditions
in Jusehwitz wwre brought cbout not only by eriminel negleet, but that
they were caused by ccliberate stiorvation end ill=trcatment, with the
malicious mowlcdge that they rust cause death and lasting physical
injury. In rcapeet of wuschiritz, the prosecution will aks the court
to say, in addition, that thorc was deliberate killing of thousands of
people and probably of nillions of people, quite deliberatc, cold
blooded extoermination of millicns of poople in thet camp, and thot each
of the accuscd whe was scorving' at auschwitz and is charged in the
sccond charge, had tucle sharce in this joint endeavouy in this group of
pereons whe were carrying out this policy of deliberate extermination,

Tt respect of Belren there will not be an allegation that there was
a ne chuber or thet corsons were herded by their thousandsto their
death but thore will Le the allepation that by the trecatment that was
given te the men »t Belsc every member of the staff at Belsen bore
their sharc in thot trecatiwnt which they knew was causing and vould
continuc to couce decth end injury. The prosecutor would ask the
couwrt to vicw the ovidence as = whole and to say that each mmst bear
his responsibility not only for the c.ctions of his own hand, but for
the aetionn of this criminal gong who were working together,
hiverthcless, loct there should be the slightest shadow of doubt, no
person hog Leein Drought before this court against whom the prosccution
will not pruduce some evidence of personel acts of 2etive and deliberate
cruclty and, in mony cascs, of individual rurder,

VI, OUTLINE OF THE TRIAL.

The prosceutor proposcd the folloving arrangement of the evidence
for the prosccution:
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