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Note. ~s is a preliminary document intended exoluaively for the 
porsonal use of members of the Oomniaaion and their substitutes. 

UNITED NA!rICJra _ WAR CRIMES OCIOaSSICfi 

' It is clearly t.mderstood that the Words "crimes against 

humanity" refer, a,.nong others , to ~a oonmitted against 

stateless persona or against 8l\Y persons beoauso of their 

raoe or religion; amh crimes ai-e jw:lioiable by the 

United Nations o.r their agencies aa war crimes. ' 
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1!2!!,: 1!w ie a prolind.nG7 4oolalmt inten4e4 eml.-1""1¥ to,: 1btt 
J)Gl'aonal uso ot ••Lore ot tho O<ad ••ion &114 1;heir a,t,et.1:tnnea. 

· .. .. J':. . 

SOOPI u, m Rl'J.JJIBUEYB NJUm ~ ms uro:m ?Wll<Rl 

AQC(JU)DG ro •UIBIR omour., DBCILWfI<J'3 
. 

(Tbl Pl'oblem ot "War Oriaoa" 1n oonnocrtd.on wi ilh ·h 
NOOnll Warl.4 Waz-) 

llf:&l>UOUCJf 

, 1) 1ba quntian is what orimoa are to be regucSod aa "war 
· arimea" in the aanae that 'b pqniahmon11 ot iiwm· S. ane "ot the 
· ~~ purpoa• ot 1111a war• (CJhlaloldll - 25. 10. 1,U.) an the part 
· ·ot the UniW Jfa1d,cma. 1be anllllR to~ queaid.an !a ot praotioal 

1q,ortanoo tor the wbo1o Wik ot 1lbe Oc:md•:lan aid of ita 
O01111d:trte•, eapecdell~ Oam&tleee I and II. 

2) b proaont report a.ttcm,pill to give 1lbia &J1IIMIII'. 

a.) In ita n.rat pan 1lbe roport 4oala with tho problem 
ot ~ cr.lmoa" Sn 1914-191' in Ol'4el- 110 glve a baaia taza oan­
pariam. 

b) In tho eeoaaA part 11s deal.a with t.bo taota oharaoter­
imlg the proaent wu- an4 rolnant · to our problem. 

o) 1be 'lm4 pari ot ._ report iniarpreta the lllldn 
deol.araid.cma ot 1lbe Unito4Xa1d.ma en 1lbe puniehmunt ~ crimes 
oamd.ttecl by- ... jzia and c1ew with the t.t.ret peao'ld.oal 
applioaid.on ot tboao c1Dolan1d.cma in I~ end JCbAl'klclV. 

4) In oaaol\llliqi 1lbo report pUte taN&l'd a reoollll8n4-
ation to the Oamd.a~m an4 ~ tho Oamdeaion to the Allied aovunmen.. . 
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War arimN in 1919 

During and &1"ber tho ftrat World War tho ezpzeNlcm "nl" 
orimea" WU uao4 very ~. liven in the aft1o1al 4oollJlan• 
ot vanoua gonl'lllllfflta an4 ot the Ocmzdaaim en War Reapcma­
ibilitiea at 1928, the expreaad.cm llwar ar1m1a• 4oN not appeui 
at all with cae or two ozoep1d.ona. -

1. Tip tuk ot the 2":Jlan an War 
Jiei>cieA>w.i _ l9l,9 

1bo Oen.-al PORVII were ru11bleas but not yet states w.l. th 
p.npter Ngimea. Die war wu oc:mantea without ~ anc1 ver., 
ottan in a orladnel W9 but not yet u a total 1'81' with the 
adm.1. tte4 aims ot extermina:td.ng ar ld>.1Ugating tareign raoea. 
Dui:1ng the ftrllt World War t.be ma!n ol.menta ot a total war 
waged and ocm4uote4 by a ganpter.t.m r'gime, i.e. inmmniv 
and lawleaaneaa had not 7011 been cSnelc,pe4 into a ayat.am, 0014-
bloode~ planned and rolen1ile•~ oarrle4 Oll1J, but they ,..c; 
there to a great aactent aa a prel.UISe to the actual war. 1hua 
the task Qt the Ocmn:isaion at 19lS waa 1n aam, riapeota -''ml ar 
to ours. 

1'he Oamd.aaicn waa taood vith the tolloring two queati01U11 

(a) l'aa the launah:lng ot the Jlirat Wca-14 War by the 
aggression ot Bolglum aDi Iamnl>ourg a ar:IJlla 1n 1rbe aenae as it 

1a ~tood by the ar:1minal law, 1.o. a m'imo tor whioh the 
autb01'8 bear personal penal reapanaibili v and whioh 1a .1U4ioiablo 
before a ar:1minal oourt? 

(b) What acts oamd. ttod by the cmoav shall. and oan be 
pun:1shecl by the Allies? 

ibe OCXIIDiaaion knew the vari.OUI 4eola~111<ma ot the Allie4 
Goverrmmta: it lmelr, tor instanoe, that the ~ an4 p\m.iah­
ment ot ·t11e Kaiser waa ~ pl'011d.ae4; it lcnlN' the tamous 
doolara.t:lon ot the A.UJ.ea ot ]9lB at.1.pulA'fdng that •the Allied 
and Aaaooiated Powers ocmaider that the trial and punishment 
ot t.noae reapona&bl.e tar arimea on4 inhuman aota oamd.tted in 
oonnectlcn with the war ot agreaaion •••" !l!d.a &tolara'bion 
clid not UH the expreaaicn "wal- arimea• at all, it 414 not limit 
the repreaain aatd.on ot the Al.11ea to the war arimea under­
stood as violat:lona ot tbs "laws aD4 ouatoma ot wor." The 
deol.arat:lon men11icma4 ar1mea in aeneral and in addition inhuman 
aote, 1'hia 41a1d.m1d.an wu not an aoo14ental one. Die memarand.a 

eof the var1oua Al.lio4 GoYe:nwenta reported m inm.lnarablo 
inhuman o.ota exceeding the aoope ot ,W...■ -ia-tlw •••• el 
peri~-i-.,../ nr arimos atriotiD aenau. 

2. Tho anners ot the Oor.nission were as tollon: 

(a) The t:l.rat question the Oamd.asion ansvered. thnt the 
aggression itself did not oonstitute o. ar1mD 1n the aenao as 
understood by arim1nnJ. law and that oonsequen'bl.Y tho o.uthors ot 
tho o.ggroasion oould not be tried by o. ar1m1noJ. oourt. Their 
responsibiliV WtUI in the opinion ot t.M Oomnisaion onl¥ ot 
poll tioa.1. and iooral nature end not ot a penal nA ture. It oould 
bo doubted \7hether this point ot view waa oorreot or no even in 
1919, thus at the time whon even an aggressive war waa to all 

\ . 

• 
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(a.a.) In chapter II ot tJio· report: (tho c!oa\aenta ~mmitted 
b¥ ~ govel'IIIOJlta) •.. •a~ abun4ant evidenoo ot 
au~ Qt•oriii,,'. ~cr.lpticn o~tto4 ell io:,;, at sea, and :1n 
1M ~; qdnat 'h ·lm1a· and ouetclml qt ,- the lan ot huaiatd.v. In . apitd of the q,l~t regu'.U'.ts.ana, at tho 
established. ouatail 4D1 at the o1eai- &tatoa of lmuw:tty, 
a«emld\? _ud hor ~- ~- pile4"' ~ \l)0D !"'izoogef II 

(b.b) ~ b oanoluaiana to obllp_. II of 1tlO 1'8port (par. 1): 
"!be war waa oarr:t.84 en 1'.Y. th3 central Blpiz'n together w1 th their 
allies, ~ GZl4 Bulgar1a, lo'~ ar lUeg1t1mato 
methods :ln violation ot the esVbl:lahed 1an and. oustcDI at \78.1' 

and the elemantar,y lan ot h~V;" 

(o.o) in the Oonolusicm to chapter mot the report: "all 
persona bol~ to the ononv ~trios, howowr hil#l their 
poaitlan -.r haw boon, without cU.atS.not:1cn of rank, mclwling 
Oh:iela ot States, Who have been S\d,11iY ot ottonoea against the 
lmra and auata. ot wet ,or tbo lan at htmniv' 8l'8 liablo to 
~ pl'Oaeoutian. ~ · In the .-~ it wna pointed out 

· · 'ftlat w:lt.hcnit. :the ~P ot the nati~ ~ low ot tho 
~ - Ol' .· o1!herw;tao attacked ooun~ tbe pun:lshlm>nt ot theso 
arimea wouJ4."8 ~iblo, tho •]An ~ ouatoms ot wo.r• bo:lng 
1n punoto poena· d1o:,c inperf'oota." . 

,. 'h PJ!ad>lo to ~ Htlp Oon~tion 'IV. (1907) 
. . . 

1he Ocm:liaai<m !n tho:lr report Md. tho mad>ors ot the 
Ooomioaion :ln their 41.aouaaiona, knowing tho &>oumonts an 
atrooi ties aubud. tted to tho Ooomd.ssion by individtull Allied 
Governments, rof'eitrod axpress]3 to the preamble of the HAguo 
Convention at 1907, . ospooiall3 the Br11;ish ~logntes Sir Pollock 
and Maaaey and-the ~k 4ologa.t,e 'Politis., atreaoed tho 
1Jii>ortanoe of the promJl>lo. · · 

• .f 

!be aJJ,ied :d.oQJ."1'a.t.1.on ot l.918. speoking cm inhumM acts 
beaidea or1L19s, wns int'luencod oort.nnly ~ tho preaniblo as 
all. Theretoro it 1a useful. to recall its toxt. Tho relevant 
passago ot the proar:i>le is worded~ tollon: . . . 

"It hns not, honevor, boon :found poa~ib,-e o.t prosont to 
p oonoort st:1pulnt:l.ona oovoring oll tho oiroumatanoes which 

ariso 1n prnot:100; 
()ri tho other hMd, tha High Contracting Pa.rtios oleo.rly 

4o not intiun4 tho.t· unf'ol'(.lseom ooscs should, :ln dotnult of 
written r:..~t, bo le.ft to tho arbi ti-or,y opinion of 
militnrJ, oonmuu,d.ers. 

Until a more oor.1ploto oode ot +.ha J.n·;m o.f war can bo 
dl-nwn Ul', the Hi~ Cont:-o.ot:lzig i>artioe c.loo.-:1 it expE>di.unt to 
doola.,:,,..; thn t, in cnsos not coVUNd by tho rules ruloptod by 
them, -~ in:1.nbi tonts and th., belJ.igorents remnin under tho 
protection and gowrnc.nco of the prinoiploe of tho l.nw of 
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nations, derived fron the uaages estnbliahed an.mg 
oiviliaed pe~es, tram the lan ot h1111Nd.'\Y, am. 1'.t'Olll tho 

·. dio~to• ot· the public oouoieJJOe." · 

~ authora ot the Ho.p Oonwnid.an haw tONaeen oue■ ot 
arimea XM>t ~d by :Im part.1.oul,.ar, ~cna ot the Oazmmid.011 
on4 noiadthatonc\17>& ~ ~°"-.P~• ·A:bea4Y in 1907 iii 
waa \mdor■tood thtlt the •1an om ouatama ot ,m-," in th,U-

. p~ti~ provili~ eN no1; a autticd.ent buia tOI' the p\ldah­
mant ot '111 orimN OOl!llli'tiW . m oozmeoticn wlth war, tho.t a war 
onoe lauriohed develops in unt0N8een tOl'IDII and oannot be re­
g\UB. ted like a duel • 

'I , 
The pread>le baa wer., otten boon ri~, "Where are the 

lan ot lnlnrnd:v. nnd the 41~118• ot the 'pubJJ.o oonaoienoe?" 
was &Ad :le a que■t.1.~ wb1oh t.b'e tormaliat l.mvv often uke4 
iron1ooll7. It 1a true tblt we oannot t1n4 a ~talogue ot the 
l.awa ot hwnani v and the cliotatea ot -• ~ oonaoienoo" em 
'thnt we onmot find them 1n Hanaai-4 °" 1n 8JV' "Journal ottioial" 
or 1n &IV' "R~U &ta loia" .,eto. B\11; thla 1a not a proof tbAt 
thoy 4o not exist. Eve.r., .jlalJ&o 1a able to ap-,q -~ 
~tel' 't111s war - the "lawa ot J:uDAliiv and 'tbo 41otatea ot the 
publio oonsoienoo." · 

""-- (a) 1!18 v~~- ot the preamble t_<>r_~ interpretaid.on ot the 
~ and9.W5t,ags otwa.r." . 

h importnnoe ot the proamblo, oven tar OUl' a.otuol problem 
is_ grea.t. P.1.rat ot all the preoni>le is ot grerit impctrtanoe tar 
the right interpretation ot t.lie epecdAJ. prov1&1.cma ot tho Hngue 
Convention nnc1· ot ol.1. other "ltwe .and ouatoma ot \'l'O.l'. • The 
eiptal7 States claolared :bi the preod>l,e that Artialee l a.nd 2 ot 
12le Regulo.tions must be understood in the •~• ot the preamble. 
It is on authentlcal general rule, ot interpretation given by the 
II. Ht-..gue Peaoe Conf'eronoo. The ~ - either nationtll or 
internationlll • oallecl upon to try the authors ot or:lm9a oomnitte4 
in connection \d th the o.otuAl war :le o.uthorised to interpret the 
proteotive proviaiona :ln an mctenaiw nwmer and to interpret 
the 1)1'0Visions justifying tho ,deatruot:l.ve wnr-opora.t:l.ona a.ncl 
Jl¥)Q.SUNa in a ~atricitiw manner e I 

. . 
· , But the preod>le 1a not onq a moans ot interpreta ts.on. 

(b) The ~~C?t ~- prempble ~~$J~lement to tba 
"lAwa and oustome ~ wnr. 11 • • ··--·-·;.....;.;=-...;;.;:;;~-----

The interno. tiooal or :the nat:ionol. judge ,mo would bo oollod 
upon to try tho ~ cr1r.d..nc.ls" 1■ authorised and obliged by 
the preamble to app]¥ in oaaoa not cavorod by parlioular proviaiona 
ot tho Hague Oonwntian "t.he lAwa ot humo.niiv" o.nd tli8 diotatoa 
ot tho public oonsoionoo." In this respeot the jl.tdge is 
authorised to oonplete the inautficien'b provisions ot the Hague 
Convention .ind ot 0th.er "lmn and 'OU81Jans ot war. 11 Ho is 
authorized to declare a.s arimoe aota which are not; enumerated a.a 
forbid.den aots in tho vorioua special articles ot the HAgue 
Convention but whioh are contrary to the "la.n ot humnniiv"" or 
"to tho dictates ot the public oonseienoe." In other words: 
he is authorized to aot to some extent a.s legialAtor. This 
function ot a judge is nothing new: alWO¥s '\'lhen social ohnngos 
talw pln.oo so to.st thtlt tho leg:1.sl.ntor cannot a.ct with the samo 
sp,ed, the role of n judgo is extondod to o. oert.DJn degree. 
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:.'. · . .' '.ft1e J.mra :ot varioua OO\D'ltrie8 anticipate this nentullllv and 
oontain the neoeaaar., provia1on • . So, tar inatanoo, tho SWisa 
01vil Ooc1a :ln tho tirat Artiolo ot tho preliminary ohnpter &°'18: 

· .. ·"'ffio ·1arr 11U&t be appliod in . all ~08 whioh oane vi thin the 
•• • 1 _;:_. • • let.ter ~ ·the spirit ot an:, ot ite ~eiona. Where no pro-
•• 1- :: ·. • • viaion is app~ .the ~ lhall cieoide according to the 

·.1.. .:,,::.,, 
! . . _ , 

' 

. exial.ing ouatoallz7 lml anA,, ·1n default tberot aooorcling to tho 
rulea wh1oh be would l• cJovnl :lt be had h1DMU to act aa 
·1eglalAtor.• 

:_. 1n· auob a w,q the pread>le holpa ue to till the gap beween 
tbo law ond obanglng oiroumatanoea, be.,_n the pra:tioular 
Afov:laiona an4 uni901'98een eventualit1e8. ibe preamble 9avew the 
law tran d.eguerntion and IIIBintaiM the oontaot l>et\-,eon the law 
and tho needs oaused by a new situo.tion. · 

Dda tunot:1<m ot tho ju4ge, hie right nnd even his duiyr to 
tey and to punish, . 1n ex tremia, even w:l thout wr1 tten law, bAs 
boon exproasl3 ~oogniJSod by tho groat German ol.D.ssi~ lawyer 
Iher1ng who said :ln his book OOJl08l"ldn,u the evolution ot law, 

•: ihlt a m:>natrous a.rime not foreseen by the logi.Blo.tor DU8t be 
punished ow.n 1t no m. tten law baa cJenounoed 1 t as a orimB. 
Dierbig def'en&t preo:lae~ the 881118 prinoiple u the preamble to 
tho Ho.gue Convention ot 1907, u the 8w:l.88 Civil Code and as ~ 
Codes ot the oivll~sed Mtions oZJ,d a great number ot lawyers. 

lt,. 1he poai tion ot tho problem ot 1919 s-.,u;ned Up 

.I woulcl l1Ja, to aum up the poai ti.on ot the problem in 1919, 
:ln the toll owing mumer: Aooord:lng to the generaJ. JOOrnl. nnd 
legal ato.n4.ai'da ot human o:t.vilization at the end of the 19th 
and the begt.nn:l.ng ot the 20th oenturios , aota which a bel.ligoront 
1s torbicklen to oomnit or~ arimea" which the Allies of 1914-
1~~ promised to pun.14h were the following nots: 

.. .. . 

(a) All aota violating a pnrtioulnr protective provision 
of.- the~ and customs ot war• espeoinl.zy of the Hague 
Regulatlana , ar other internntio:nnl oonvontions and at 
tho· samo time violating1provisions of the Criminal Code 
of the attectod oouhtr,y; 

. (b) .. All aots nlthough not expresa]3 forbidg.en by a par-
. tioulai- ~ion ot tho "lo.we and cu.stoma of wor" but 

violating the lo.not humaniiyr and tho dictates of the 
publiQ oonsoienoe. 1be grea. t ~ jori v of the crimes of 
the aooond oategor,y are oleo crimes according to the 
oriminal law of eo.oh oountry . We can sq tha t the crimes 
of the seoond oategory nro analogous to the first 
oo.tegory. The Peace Oonterenoo of 1919 rejected. tho 
suggestions of the Camd:saion on W~ Responsibilities 
as to the sooond oatogory. It v,as a etF,p book oorrq,o.red 
\11th the Hngue Pea.ca Conference of 1,907. The question 
is whother . this re-t;rogression of the law· should continue . 

.. 
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CHAP'l'BR II 

. .... 

. • .... 

· · · , . : It wvul4 ~ uael.Na to elabante a .•peaula .. 1d.,re c1et1nitim 
· er. notion ot ".-z- orillla■" ot the •~ WOl'l4 Var. Die tut ot 

. · - tbe repal"t 1a to <11,:mr ~ airtent:l.an .of' tbl_ Oamd.ttN 1lo b 

., ,, 

.- relevant f'aota oharaoterim.ng the aeocnA Warl4 War, 1lo their 
appreoiat:l.an 1n the United Ha t:l.ona • Deolara1d,cm■ and to tr.,' 1n 
thie eq,:lrioal we.y to t:Sncl what ia t.he will ot ·the Unlt.4 Jfaticma 
1n the -~ ot "var Cl'imea." I • ua1ng ~ar 'l!.1a purpoae the 
oolleot:l.m of' general cJeolaratiana·of' the Uni~ationa aub­
mitted to the Oomn:t.ttee on April 17th. 

1. Gapgater-r'glmea in tho Az1a Btawe 

. There 1s no exaggerat:l.m ,n thia word: · "pnpter-rjiae. 
Both in int.ematimal and 1n 1nternal ~latiana, in relat:loaa 
beween natims and in relaticna betlleen 111111, the Ax1e l'Ulen ,-., 
have auooeedod 1n eatabliehiq genu:lne pnptazi•~--- w:l th a 
gangstc,r'e. moral oode. Gem-ge Sohwarsenberav oallecl it 
"totalitarian lartleaeneaa" ("International L• ui4 !otalital'ian 
Lmleaaneaa," Iai4ml 19'tl). But :l t ia W01"88 than lmr1eaaneaa. 
It ia moral insanity as well. The Axis ruJ.era have not ~ 
re jeoted lm u the basis tor human relat:l.ana but alao the 
moral oode; ~ey have violated and are violating nen "~ 
tenet of the '-'brist:l.an faith" (Roosevelt, Ootc,ber 7th 19'1,2). 
h1r rigimes are not~ lawleaa but a genuinlt "Revolutim ot 
nihiliam", (RAuaobning), ld.thou:b 81'.\Y moral f'ound.a.tions. b 
Axis rulers rejeot internat:l.ono.J. J.ar,, 4lbey violo.te orimlnal 
lav in the in~ oountries and they reject all principle■ of' 
humo.ni ty and morall ty. 

. . " . 
hir lattl.eaaneaa and 1mnorality is well and•~ 

plamed and ·thought ou.t, it :La a aya~ elaborated long bef'ore the 
war. Wit.bout: realizing tb.1• t'\ln48mlmt,µ. -f'aot we oonnot umleratml 
whAt ia happen:bJa now~ • 1'he N~utive ~tim ot the United 
Naticms would be unauooea.atul ~~the po1nt ot view both ot 
justice and of' the seourity ot the world, it t.bey were to ignore 
this fundamental taot. 

I 

The moat illustrative ·4eolaz'~t:l.ona in th1a reapeot •l"tl 
issued by Hitler h:1mael.f'. I quote only throe of' them, which, 1n 
J11Y opinion, a.re the moat a:Lgnif'ioant: 

. -. 
(o.) "I shall shrink from nothing. No ao-oallod 1nternat:l.onal 

lasr, no agreemunta will prevent ma trom making use ot aey- advant­
age that otters" (Sohwarzonberger "International Law and Totali­
tarian IAwleasnesa" London 1911,.3, page 16); 

(b) "I o.m ~ to sign o.eything. I w:ll.l do aeything to 
t'o.oilitate the auooess of ~ polioy. I o.m prepnrod to guarantee 
all fro~tiers and to make non-aggression paota and. triendly 
aJ Ha.net. s vd th ar\Ybo(\y. It would 'pa sheer atupidi \y to retuae to 
unke use ot suoh rooa.sures beoa.use one might possibly be driven 
into a position Ylhere o. solemn promise would have to be broken. 
There has nover been o. 8'7orn treaty whioh has not sooner or lat.er 
been brokon, or becomo \.Ultenable. There is no such thing a.a an 
everlasting treaty. Aeyone whose consoienoe is so tender thA t he 
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wUl no\ •isn a w.-oav unleas be oan feel 8\11'8 be oan keep it in 
, all encl ,aqy o:1.roumstanao■ i• a too.,.. M\}' ahou.1.4 cne not please 
othen and taoilitat,o mntters by Iii~ paotl ~ tbe ' o1ilara believe 
that scneth:Sng is thereby o.oacq,l.ished or regulatedt '11\v ahoul.4 
I not ·aake nn no-eemont :In good faith 1locJe, .em\ unbe■ita.~ 
bntJc it to-11101"1.'0W it tbt future .ot the CJe:Lui:ri people c1ealaDSe tt?• 
(Sobnnenberger, p. 16-17). · · 

( o) .._ bobnv:lour in war-t:lml, w:Ul be no 4:ltterent. Die 
moat ilolribl• warf'aro. :la t.be k1n4eet. I 9ball spread terrc,i- by 
the ■ul'priee eq,loymen1; ot all DIV' mHa\ll'N. b ~t thing 
1a tbe a\llklen ehook ot an ,m,rwholmblg ~ ot clle.11>." (Sohwal-•n-
borger, P• 17). ' 

Moreover, this philoaopey ot l•leaaneas and ot moral m­
eam. v is to acne extent an old Gon.san ocmoeption. 

In 1876 the Gol'llml prohaaor IAl94ezt wrote a book agawt the 
Gttnen Comenticn at►• .J.8Q,.. Ba pcd.nted out_ that the only Jmnna1 .. 
tari.an wGl'f'ai-o :la that •by the moat teffible· meana, beoauae onl3 
JD9J'OU.S wai-fm."f} loads to tho •~ortenba ot wv. 

I 

Hi tl~ 'took up tb.1.e "idea• onc1 made ot 1 t a ayateaa ot tnTor-
. 1-.n not oncy tor war but tor the who.le act:lriir ot t.be German 
Reioo. The ltaiiali .Prllla:lata preoeao4 ... and tm Japaneae m111taria1ll 
flqllawed. So Axis gangateriam aod:into beiDg. 

Die Unitod Nat:l.ona' Doola.rat:lcma bD.ve aban olear reallaation 
. ot thia taot. 1'bt Soriet Government, in tba1r now ot November 
27th 191,J. doolared: .. 

w 

"!lhero have been IDN\Y' recent inBtanooa ot atrocities which 
haye taken on a speoicul.y glaring character, ilhua once again 
exposing the .Gen:Jb.n mill t.ary authorities and: the Germon Government 
aa a gang of cut-throats .who ignore all principles of inteffi'ltional 
law and human moraµ ~. ~• 

The Nrl¥) note underlines the systemaid.o and deliberate 
obaraoter of the ar1mMr oormd.tto<\ .by the ard8l' ot the German 
Govermont. It calls the ~ ~uthQri.ttes "Hitlerite bandits", 
ooouaes the Geman_Gove~nt of violations 'not Ollly ot "elementary 
prinoiplea a.nd re~tions o£ intorno.tional law" 'but ot "the lilOst 
elementar., rules of mrn.l hl.mlld. v. " !Ibis cliat1nction between 
violationa of law and of' hUll1ln morality ia not a metarioel 
meaningless phrase. It is in aooordance with deolarationa ot other 
Allied Govornmitnta ·nn4 sta:tesa,n. · 1ho Soviet note ot November 
27th 19i.J. oalling the ~rcan Governraent •arimiMl Hitlerite 
Goverment, 11 and the Soviet note of Janu.uoy 6th 1941,. &tnounoing 
German C!'imee agair..st the no:i-oornbato.nt8 in the invaded parts ot 
the Soviet Union 68 "not mere:cy the excesses ot individual German 
ottioers and sol.diora , but n dafird ta sys tam J>l'fflous],y planned 
and enoouragod by tho Germon Governcent am tbe German High 
Cormnand," are not alone in ost:l:nating the gongater oharQ.Otor ot 
the German r6g:i.me . 

Rooaev:ult oPlled the Axis· rulers n "gong ot outl.o.wa" in his 
broadoas• to the Aroerionn Nl\tion ot December 29th 19lt,O, thus 
before the Soviet notes. Ho spoke ot the 11.Pascist gang" on 
JuJ,y 28th 1943. 

President BoIW4 in his aeol.D.ration of June 13th, 1942, 
charged Adolf Hitler and nll mqnbera of the Gorman Government 
mth personal ponal r eaponsibilizy for the crimes oamd.tted 1n 
Ozeohoslovnk.ia. 
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Tho systemntio character ot tho German orimea wu atroaeed 
in tho St. James' Deoloration ot January 13th. 19lt,2, and in •acme 
c!eol.arationa ot the A:µie4 Stateamen ~ tho aignature 
ot tha ~t. Jamsa• Dool.arat.i.m C••• ataanen1a at Mr. Beah, arm.Jc, 
;1'aQ114eroa onci _others).· . , 1 

_, • I J 

,. 

r · • ~. this taot •• prow4 at tba ~ Mai, (15-18, 
' XI:C 194,,). The r's:t,maa o1' Muliwin:l and ·of.. the O'aponeae mlitariaia 

are ot the same ni,.ture-. 
, 

·. ,. 1b:ls rundamental taot, .the exiatenQe ot · gangeter-r4gime■ 
. ~ great State■, :1• not an abaolu~ MW ~namtnon in human 

h:l.atoey. • .. But :ln the h:1ato17 o1' the XXth 06ntur;' 1 t ia a now an4 
relGVant· taot to be taken. into oonaicJeration Mien one 1a ex.aminina 
the "lmr crimes" ot the seoond world war.. ' 

2. 1'he arindnal character o1' the Ald.a !SP!:!111~ 
'I 

I do not :mtend to go int.o the tbeoi'riieal Uaouaaicza aa to 
whether or not agsreuive war ia a arilll aooor4tng to the Br1azi4.. 
Kellog Paot. Personally, I • ooim.mec1 hiJ it 111. I will 00III 
to tho Pact in another connection. Here I should like to 4Nw the 
attention ot the O<Dld.ttee to the taot bt this time we are not 
taa:Sng a sinpl.e .agl'Qsaive war. 1be aeocnd Warl.4 War wu planned, 
prepared -and -launohe4 by' the Ax:1.■ ruler■ and mU:l tar;y leadera not 
onl3 .aa an. aggreaai ve war but aa a total one. And thia 1a, from 
the ariminolog:1.oal. point of view, .a very importo.nt taot. A total 
wazo aa oonoeiwd, planned, prepared and launched by the Axis rulers 

. and military leader■ in aooordanoe with their gangster- and. pirate­
philoaopey is a cr.1minal war because ot i ta crim:lnal niJD8 and ot 
its orim:bial means. !!be purpose is the subjugation and extermin­
o.ticn ot whole nations and ro.oes, that i s, mass .enslo.vement or mi.•• 
nmrcl&r. The msana: the waz- ffll8 plo.nned, prepeNd and lnunohed 
intentionally ais .a. ■eriea o1' crimes oaretu.1..lJ' prepared and ordered 
in a4van®, orimea not in the morEU sense on.cy- but in the sense ot 
the oriminnl law ot the invaded aotm1r.lea. fhua, the lAunohing ot 
a total wn.r :ls a orime. The order tQ lo.unoh ·such uar ia a. oriminnl 
ordor ~o.auae ·it 1a an o.,;,der to oomni:t mus crimes, in thB majoriv, 
~ or:1.Ioos of tho mos"li boinoua nature. Thia second fundamental. 

. taot (total war) deriving from tho fi.l'at, mer.tioned sub l ,, 13 a 
new taot. Tho t'n:i.t,ed Nations realiB<.> this tact al:though not with 
the n~oeosary olAri v as tho or1minal mothoda o1' the warfare i taelt. 
But ·it is an imp'ortnht fact o.s woll. .. \Yi thout total rrar thore would 
no~ be "war. orlmea" or "analogous orimea" . at oll. ' 

. .ibe . O&oohoalovalc and · the Polish Governments. in their 0ODIDOn 
. de~t1on· ot Novembe;,r 11th, 191.0, atreaia tho Qriminn1 purpose ot 

:the.·Germall ·o.ggres·s1on \'lhi:oh 1a "e.imlng e.t the &ta,tru.otion ot our 
two·anoient nationa.i" The samo to.ot 1• at:reaaed in the deolaration 
of tho Polish Govommont ot Deoomber 20th, 1940. The Soviet 
Oownnent in tho note ot April 17th, 194,2, enumero. tea the 
ind.ividual criminal purposes ot the Gorman aggression o.s parts ot 
a general ariminal plAn, and continues, 

'twi th such villainous plans the German f'o.soist hordes invaded 
our oountr,y. '' 

Tho note stresaoa the planned obD.rnoter of the atrocities and 
donounoeo the Germru1 atto.ok ~ a criminal o.tta.ok. Suroly not 
criminal in the sense of "moral arimo" which it would be enough 
tor history or poateriio' to judge. 

I I~ 
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. . 
Suoh o. ~nt tha Gorniin nnd other Axis gangsters would 

prefer, ot course. ·· · _. 

But tho Soviet Government 1a not vill iilg to aooopt auoh moral 
or poli tioal. or1m1no.11 v of t.he .:aeniin .agreaaion. In the note ot 
July 23rd, 191,.2, in ropl.3' to t.be. note hant!e4 over by tho 
signntorios ot tho St. Jomoa• doolaration: 

· "Tho Soviet Govermont onoe more oontirml the universal and 
doliberata character ot the bl~-orimea •ot the Hitlorite invaAora, 
which prove the GormBn Pnao1.at Gowrment. an4 -ite aoooq,lioea, :ln 
striving to enslave the peoples ot the· oooupied oountrioa, t-o 
dostrey their oulturo and dobaae illeir national cligni'\Y, have ·wo 
made it their aim to Oa:ff'¥ out t.he duect ·pl\ya1oaJ. amdhUaticn ot 
a ·considerable section ot the popula'b:lon ot the 'borritories captured 
by thorn." : 

Thus the Soviet Government bol&I tho point ot view that the 
aims of this aggressive total \18l' and its mathoda aa well a.re flt 
a arim.1.nal no. tul.'O: mass J:1.11'dor an4 other. ariml,a. 

. It· would be d:Ltf'ioul t to aq that auoh agsreaaion ia onq a 
poli tioal or rooral orim!t. Murder· cannot oeaao to be mrder only 
booauso of· the tact that tho IIUrderor or tho man who orders the 
nurder is by oho.nee a ohiet ot State, a· PGhrer an4 ~llor ot 
the Roioh, or a. Duce, nncl so on. 

· Mass nurder cannot booomi, o. "poli tioal" or a "rooral arimo" 
only beoauso raised to the extormination policy ot a state. 

i1hus, King Haakon o~ Norrm.Y was perteo~ right in his pro­
olM¥ition to tho Norweginn people of~ '1th, 19lf.(), doolaring that 
the German assault on Nonl'll3 was or1m:t.nal. 

Thus, Marsha.l Stalin vma perfectly right when ho doolared :ln 
·his speech of November 6th, 194-3: 

. ... · "~, it is npoossary to tnko msasures agninst thoso 
ori.r.dntlls ,,ho are responsi'blo tor this ~ -• " 

· · us·ing. the expression "arim:1nnls·" be oertaJ.n:cy did not think 
on moral. orimino.11-cy-. 

·. : T~;tore., the sc,oond relevant tact is the tact thnt this 
seoond. World Wo.r wns planned, prepnred and la.unohed not as a simple 

:aggressive .wn.r,'but as o. total, thus a orhnino.l ·war both :ln purpose 
and in 100thoda. The launohing ot suoh or1mint:u ~ is a oriml,. 

.. ... . . The very .ttmdlwmtaJ. crime w1 thout· whioh there would not be "war 
crimes;" 1-lie taot· is 1n comparison with 1934-18 o. nevr one. 

1t ho.a boon oontirmed by the German acOUB~d and iii tnesses in 
the Kharkov Trial. 

I 

3 .'. Mt>.ss or:l.minnli !ii exoeeding the scope of war 

It would be dangerous both tor the ettectlvenesa of 1ho 
Allied r etri'butive aotian and for the sccuri-cy- ot the Allied 
Foroea in Europe ond of the United Na ti ens themselves to look 
upon the Axis arim:i.nlll.iiv' as a "war oriminali-cy-11 in the sense thnt 
it nppoors Md will disappear vtith tile wnr. 
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The toll0\71ng mnin fet?, turea 0: this not nbaolutely but quant1 t­
a. ti vely and even qualitatively new orim1nol.i'fvr area 

· ··· ·· ·.·.-.~-. · '•(a)·: ·1be or:l.mea began long W9N -t.he ~. :ln preparation tar 
this vro.r, wit.ht.he peyaioal extermnaticil at vholo olaaeea ot their 

..1-:.·t :.-: .:: : · -~ . ~ ~~1'4,~., beoa.uae ot race, reJJ.i:S,on' or pol1t1oal belief's; and 
l o L;t,., , • ·.there'b7 i;he 1·Axia ruliri; cncl.t•~~ the ~aoiata :1n I~ and 

.. , .-, ' the::N~ia-!lh Ge~, -~ -~ t9~;-~ s•~~ ~~ war. 

.... ::: .. 

. . . . . . . 1.. • • : ! , ! , . f . • ,· • • • • • 

1\wae p~f;ory ariJDN, . o~~~•· b f pe_~ .-:-~ undm- the 
,,. ,: • .. , ~~ ot_ ~ whole \7orld \lhioh regarded them u ·•1n•ma1 ottau-a•, 

, ·:c . -:: .' . ~though ·they-were preparaj;QJ,y __ e..o'fd.cp.• :bo .,_ ,{ilOat or1n1Ml inter-
. · • . no.tiQIMIJ. · att~. -ttie eeoc:mA Warl4 .W'ar~'..bnw. ~n •ntionecl in a011111 
· '"'· ; · .. · · · · Alli a ·aool.di-a.Uoni · -~ · · ·· . . ·• · ~,. · 

. . . • . • i. : · . . . '. . : :. . . • ·• :- . . . - .' : ·. . . . . ~ : . : . ; . · .. ·. ' .. 

. ·: : .. 111eff -~ .:iz.1mo,. ~ :n~t ~··••in the aenae 
.;.;, _.·;.: · .; .. . · .... ·: (#· •~p;t~tttma 'oi' · lan .. en'1,.-.41\lltc:Qa ot ,iuitt:~ ci( oourae. ~ were 

· · · · orimes _. odlim~ by· a ~~--of ·.A •-~~ ~ta ta, thua thq 

. 
,· 

were the :Internal attnir of thia State~ tq_ the ol.4 
.. _oonc!P.'j;ion ~ aavereign\y. · . "-·. ·: .. ,: · : ·:·:-.: .-.: ~- : . . .... . , .·.~ .,. ·\ • . . . 

~- 0n9 :~ or: theaa-' aritneevis' .. ~ ex~~on ot Jen. 

•, . 
.: .:. .... , 

· .. · .. 
/ .... 

PNaideirt lcc;sevelt 1.Jr ·bia •~~:t pt .ltaroJ;. 24,th. 19lt4,, deol.aro4: 
, "In cmo ot tho blaokoat arimos of all history - beaun by the Nu18 
-1.n the 411.Y· of peaoo nm Dt1.1.tf.pU.~ .by ,. ~ -a. )mndl-ed times in time 
~t '!'81' - ~ -whol.~aa:to. .a~t:lo .~ of:·~ .~-- ot Europe 

. . .. , .. ... , F9~ (?ln 'tmab~ted, ever.y .bour." =·, - . . · •r . : • . •; 

President Rooae~lt ;i~t.cy. un~rl~.{ :t.lint the orimea 
·. ... ,·. . o~t'l;ed l?Y the Nuia in wnr ti.mo a.re· but a: nw.tiplioation ot 
· ·· . .. , ~ thoh- Qrir.les ·ot the snme kind ns al.re~ ocm:d tted in peaoe tim8. 

· .... ···· That applies not only .to the crimes. ngninaii ~ ,JfJ'ilS. Hundreds 
., .. .. :. .ot thouaanda of anti-Nazi.a have boen · oither tmrderod or tortured 
: , : :,. .. _. .. : . ·· or·: inter'l)ed in oonaentratian .ooq>s, ~re thoy are still held tar 

. . the· aace ·· ~aaan: thoy wore obstacles ip the flfJ3' Qf preparing tor 
the war . .. · · • ·. 

· .. .. · . · .•. : · · :: :• ... t•:: S~ial.ista •and Ccmnunists, .Domoorata. .~ Po.oitiats, Protestant.a 
and Catholics. hir prapartiQn to tho N(lZi_ infeotod Germon 

.. . ;population 'fNlY be not very high, but the"arimes ·oommitted against 
• .. .. . · them. wjre ·,·of'· :-tne. -~ -nc.ttJr~.: ·_ ,NOpare, to»y a.otions of the big 
~ ot-l ii.uriomAg \thd .. totol,-w., :, ~ -.. :s·~ •;npp\ies to tho Fnsmist 

: :: .. ,'-,· ::· ... ·, ,. ;., ,.~. I d.o .. not knOR' if and to whnt extent it applies to Jnpan. 
. . . . . ... . "... . .... : . : ! ·. -~-. J .... ··· -:· .. . •• . : • : : ... • • .. . • .. • • • ~ • • 

(b) But the orimes will not fµw,h ~r this war. Nobod.Y 
. :· .-.~ , ,.,... . ~ be~ieve that at the mcmorit ·when hostilities 1n the toohniooJ. 

:' ... :· ·.· '/ ;,: ... / :,·J ·-~~-o_eue ., .... , Axis- .t.m,a.-1.ioa . .,,:~sp~oially ·.t:he GertW18' will tro.na­
.. >,..~.,-~ ." r. .. ,. .. , .. : :·. r~ :thpai&l.v.,:lnto .&soen.1;, p~ ~ pe~_-;Loving peoples. 

• I .. • • • • • • •/ .. ,. • •·•• .J • " ":.:: • • I : • . '•! :, ,:.. ••• • I • o • • • o • ' • 

•. ·.·::':"~.::: ;: .;·,.: . ·_:_:.·: .'~ ,·. ~ --.iiie·'·~tr~,-. b ·:~ ·_:ot -~ -~i'~a'tbd.-borusta will inoreaao. 
- · ·~_J_:: :: . . -... ~. -~"~ ~ : t~ -. o. :oanidnuo.ttt,,n. ctf-~14• ' y,Q.i in 'tho ·tprm of an under-

- ·· ground- Naz'i·;;.P'Ooiat ~~ ·:· ~ . "~ -oriine~"' will not cease 
w:i th the end ot the war in the m:lli tory sense. · · 

They are not isolated ll.Ots of men unbalanoed by war, thus 
crimes \1hioh nppenr and diea.ppeo.r with the WE'.r, o.s nn o.coompQl\Ying 
phenomenon. Their relation to -the wnr is, this time, the opposite 
one: the wo.r is not their souroe bub their product. Thua they Td.ll. 
continue ntter lbe WD.l"j :~ the fom of undorgroWl<l terrorism o.nd 
bo.ndi?"Y• .. 
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.· .. •.. : . • : 1'ba orim1nnl epi4em:lo ·oa1J.ed Naaiam ar J.laeoiam will not en4 
w1 th tho orm:latioc,. !l'tw Allied and.ea in oooupatian ot the Axis 

.. :: oountr1e1 mu.at be protected apinai, this orindna1~:v. And the 
~-.. ;. , ·. Unitod-l'ationa; their lea4era, ,repreeento.tivea ~4 1he:lr people■ 

·., ._. . :~ ::· , aa .,11 • .- .Without th1a proteotian a reoonatruoticm ot the world 

.. . " · . 

·, . ·.would .be Mttioult, U not :iq,oaaible. · lfl'; Pd.erlot, tho Belgian 
Prime Min1eter, o.o«qan1ecl :hie aiptuN ·ot tbs st. Jomes• 
doolarat:lc:in by a-atate•~t in '!hioh he ad.4: · . .. 

.. • ·. 

· "Exemplary punishment. to fit the 8l"80o tne■a ~ the crime 1a a 
aatiataoticn urgen~ ~ by tho oonaoionoe ·tit t.be oppreaaed 
poople , by their need. tor jua tioe aa wll a.a their doaire tor 

.. .,, , . .. 

~. ~-. ' .. 

' , . .. ,. 

. ' 

seouri~.• · · · 

And 'General do Gaulle atate4 en the same ·ocouicm: "but 11' it 
•. is legi1dmato and ,neoeasnr., to ensure· full pun;l;alinent tor ar:-1.mea 

oam:d.ttocl, :l~ is quite aa legitimate and -nacieaeer., to take the 
oasentiol:-meaaurea ao that the renewal ot auoh arimea should be made 
iq,oa·■iblo." · ·"!he ·measures to be token are ot oc,urao ~tq 
ot a clittorent naturo, but among them the ·pun{ahuent ot ar1mea 
prepared oven now by the Nuia and fuoi■w to be ca.mi ttea. alter 
their military detoat DI.Ult be taken into oonaidero.ticm, and made 
one ot the item■ ot the Allied retributive ,iqtion. · 

~ .. 
( o) lhere: are Axle crimi,a oomn1 'bted in the course ot the 

proaent ~ which ho.ve · nothmg to · do w:l th Wl'1l' 1n the toohnioal 
sense ot the word, being ·oomnitted •en maaae• with auoh beat:l.ol 
a.trooity -thll.t is unporall.ellod ~ history. 

As the crimes oommi tted by the Axis arlm1nala during this 
war a.re not isolated aots ot men ~anoed by the var, but acts 
ot a people int'ectod to n lnrge extent by a aMminAl opidemio 
origino.t1ng •ii1 tho Nnzi and Faaoist 4ootrino, the crim.inaliV baa 
noooasari.J3 0. mass oharaotor. ibis . cr1.m:1.J¥lliv is not 0. temporary 
dovio. t:l.an ot the Axis pooples espooially ot tho German pooplo, • but 
-a soiontitioa:p.y• created ond sld;J.~ oultivQ.tod sto.te of mind whioh 
appears to the , ori.m::lnlls as o. no. ~al one, o.s a· narniiJ. state of 
mind ot the· higher race. · · ·. · ., · 

... ·· ·(d)" ~inril.ly, bi'g ·spooial orglini_~t:tons ~ voluntary as to 
mr:,mborship - have :beon oroatod and -trained to oomzd.t the most 
ab~le arimas suoh as moss murd.are , axterm:lJiA tian, tor.ture, 

• ··eto. -ney aro state orpnisations: the s.·s., Gestapo, s.A. ond 
ahd l ar ·organiaaticms. · _'l'hey oan bo &tnounoed as or1m:1nAl gangs 

···w:lth -rogard to lheir purpose and to their nct:l.v.lties. This 
question is the . au'b jeot ot another· TOport ·or mine. : . 

. i'hese main teatures ot .Axia·-crim1nttliitr are s~ased in the 
Doolaro.tions. 1be Belgio.n Governmont in its sto.temont ot June 8th, 
1940, s~: "11le truth, however, is tho. t the Germans hnVQ oonduoted 
the present war with iloJ'I ~ s tho atrooi tios ot 1914." This 
statom3nt ·ws isswd in tho first yoar ot the vror. Tho exporienoee 
ot th.a past 4 yonrs , 1n tho t'itth year of the war, nnd espeoially 
the mcperienoe ot the invaded oountr:l.es, haw been not ten times 
but thousands of times \7or&o. thnn in 1914-1918. 

It simpzy oomot bo oomplU'Od. Innumerablo doouments have 
beon pUbl1shed. It is impossible to t:1nd a word strong enough for 
expressmg t.1w dogree of intensi-cy of thi.s oz1minnlicy. 1be 
Doolarations use such w01-ds and phrases o.a "monstrous" (Soviot 
noto of JOlll.1lU"y 6th, 1942); "oold-bloodod oruolcy" and "aots of 
butohery" ( tho statement of the Bolgio.n Govornroont of June 8th 
1940); "inhuman aotions 11 ( So -.1.et not.e of No,~ cbor 27th, 1941); 
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"rigtmo ot terror" (St. JGmN I Deolua1d.cn) J "aruel\y end moroJ. 
cle~~• (Soriet lfote ot ~ 17th, 1""2)1 •~lelJ.ed 
orimsw" (the.._), "beetilel ~ ot •...._t:t.on• (the 
Allied I>eol.al'a14c:m on 1ibe ~tlm ot the Jew ot Deoed>ezo 
l9U) 1 •1t ia-not a nzi but .....- an4 ll'llon• (lt:lna Haakon ot 
•~ on Ko.r 7th, 19't0)1 "blaoke•ir or1aa• (Rooaevel'b- en 
Kazioh 24,th 1"4,)J · "bu~ 1n .PranN• (Ohurold.ll cm Ootobw 
25th, l'1tl,j. All-these vor4s an4 apnaaicma GN. too weak and too 
oolourl.eu· in ooq,a.rieon -v:l.th t.he reo.U:v. P.P:obabq h\lDflll languP.go 

· baa not tho vooabulal7 qapablo of l"ODl1erizla the intonai v ot tho 
~ ~ their J1o1Tar. . i'orda pale when oontronted w:l. th the aota. 

-~ ii is. not a question ot li~turo.. It :la a very serious 
niittozo ot prnotioal monauroa to be tokcm by the Al.li8". ,U the 
Ax:1a c.w-;lm1DA11 V, and •~ Oenlan ar1nd.z\ltlit,y, 1a 6f auoh 
nature as haa bean ahon Above 4114 oantimed by- the Allied 

. dooJAra.tiona -ond 4.oolamta, bn tho motho41 of" the puniabnont ot 
"WU' orimoa" m.,t be o4apte4 to th1a amu-aoter ot .Axt.a ari!!dnnlit,y. 
It :la , obvious t.bnt wo oamot ocmtrol auoh ariminalJ.V by mothoda 
sucoesatul in the atrugl.o a.gomat in41vidwll ond iaolAted 
orhd.n.aliv. It~ bo the ·8\lb~t ma'bt.ei' ot av other report 
to sbosr whnt oonaequonooa mat 'N 4erive4 by the United Nations / , 
frcu this no11 on4 unparnllolle4 oharaoter at the Axia and espeoial.lJ,­
Germnn an4 Japanese arim:lnnliv 0.8 to tho methoda of investigation, 
to tho rm>uurea ot aeo,~:v, to -the trial, to the subs tontia.l 
lo.w, oto. • • Here I aboul4 like to \.111darline that jli,stioe and 
the protection at hl.D81l sooiev oannot oopi t:1'\ate ·before DIMS 
arim:l.nD.lity. Ve hnvo llW\Y prooe&,nts ot the atruggle ngainst the 
r,1nss orimnolity ot tona.tioa. I tdll oano to this ·problem in 
11\Y socond report. 

. b tourth -tact relevant to the exnm:I Mt1on and solution ot 
QI.Ir problem is ·the · faot thA t oerto.in oategoriea ot tho Axis cr1maa 

· are arimee again.ist the whole ot humanity. 1llose arimaa surpass 
~ oonoepticn ot tlM, "v:Lolaticma ot J.an nnc1 mstans of war. 11 

Their aubstanco, tho:l.r pUl'pOSO, their :intensi 'fvr and methods 
are such that they tbreaton the ver,y toundo.t:l.ons .ot oooh humin 
or~at.ton. ~or.~~'° oovered by tho positive lo.vr; ~ 
aano are not oovered by the ntUTCA7 notion . of "wnr orimos, 11 nl though 

., they are oovored by -~ J.Qlll and its prinoipl.oa. But all are 
oovored by t.he preambl.o to the Ho.gue Conventicn:, "lo.n ot lwmnniitY 
and cliotatu ot the publio oonsoienoe." 

. . . . 

·It oou.14 ~ objected thAt it is not neqoa1ary to menticm 
them as an espeoial-.. Qat.egory ot_Axis ~s. But it is necessary. 
And. t.be Deolnro.tl.ona ck> it ·real.bing that al.3. "forms -ot the Axis 
arim1nal1 v · oamot be slued by the poai tive .J.mn,. . 

Tbua, the Polish 4ovenamt in its statement ot Deoomber 20th, 
191.,0, mntions •v:1.o1at1ons of oonsoienoe which is oven worse thnn 
peysioal telTOr." And in the Polish memorandum subm1 tted to the 
<ionml.ssicm on April 17th, 1944, tJw oases ot moral and psyohio 
tortures are enumera. ted.. Scxno ot them are not inorimina tod by 
t.he posi tivo J.o.\7, beoo.use the leg1alAtor of the normoJ. pea.oe ti.IM 
orira1nnl oodee oould not torsoe the so.dist:to beatinliitY of the 
NllZis. 
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. . :rhe buviet ao,ozmmt in U• not;o ot November 27th, l9ftl, 
atre1aed tbAt 1M GIIDNla o.re eot.tna not~ aa,,.inat the prinoiplea 
Ot iftWrnD.tiOMl 01alf, 'Mt ..... JriMipl•• af •maaan monliV• II 
'ffllD.t mcmning ooulcl. hav4 thie cliai4not1on it thd law na ooYOring 

. all G4IDnall ari-1? · 
. . 

. b •--· .noJ;e. &JJK)IIDOocl · 1119 C1ea1an attS.11aa to the Red Anqy 
priacme:ra u an oMd.tu&t-wld.oh viola:IN. •the ~, elementary rulea 
ot lll0Nl 1"lnu,1, V. II 

Thi 51;. JamN I Dool.o.ration !a on the aoa, J.mea, atreeaing the 
taot illat ,tbe Go~ ue ocad.t1dna ar.lmN wbiob have "noihing 

• ~ wS.tb the oOnc,<tpt:l~ ot en act ot nr ~ at a poli tioal 
ariml." In 1be now ot Apr1l 17th, 191.,2, the Soviet Govermlmt 
cU.a1Jinau1abN 11eJ.Ctmmtal7• poviliana ot 1n1aemo.id.onal 14'1 and 
huiDoiJ. IIOl'ala • • 

Pn•iclent Booanelt apem ot "atl'Ooitiea which hAve 
v.l.ol.atea. fff1r7 tenet Qt the Cbriat.1.an taith" (October 7th, 19';.2), 
and on the ormee ot ~ Juoiat .. "a.go.inat huaonity." 
(Jul3 28th, l,._,). I v.Ul oane to this point and to the rea.aon 
tor the clidinotion :l.n the oha.ptar clealing dth the interpretation 
ot the 4oolaratd.ma am "1th tho oonoluaian• to be 4rmm from the. 

Here I ahould, liko to stress tbo.t thia fourth t~t D1Jat be 
takon into oonaic!ero.tian U we rill rigbtl,y int-erpret the td.ll ot 
the United No.tiana. nnd so tba soope of· their retributive action. 

) ' 

5. lAgal tarma ot crimes 

1h18 tact 1B not a. nn ono. X.pl forms ot ~s wro uaoc1 by 
the~ 1n the tirat World Wo.r. Whnt 1a nerr is the oxtent to 
whioh this cloak ia uaod 110 oover .Axia and espeoinll.y German ar1mH , 
o.nd o.lso the oircnwatnnoo th,o.t the so-oallecl "legnl .bnsis" ot 
adainis.tro.tivo JDBnsures and ot judicial. decisions and judpnte ot 
the ~ ore in thomaelves aloo.r~ crimee. h issue ot Cl 

deoreo tJlnt the v.l.te nnd the children must bo punishod booo.uso thD 
father ~ti;ed to~ort o. auapuctoo. po~on to the polloe 1s a 
orime in i teelt. he loga.l form 1.s o. to.roo. Tho authors of such 
deorees n.nd orders "aigna<i 'their or:unes" o.s 11. do Bner pointed out. 

Scm¥:, or the Declarations mBnt:lan this fo.ot. President Bene~ 
1n his ·spoeoh OS- June 13th, 19'12, stated: "I aolomn:13 deolnre in 
tho ·name of the Caeohoslovak Stato, Nation and Government, 'that 
for nil tho.t hns hawened in pur country in these days we consider 
Adolf Hitlor on4 oJ.l ~ of his Goverr.-nt, without exception, 
poreonAlly responsible.• 

~ ho on~ntod tho cntegoriea of the Gorman offioiol.s 
personn:Lq responsible tar this gangster o.dcinistro.tion, 
logtslation o.nd jurisdiction. 

6. '.l.bo Briand-Kellog Poot ~!! the Axis crimes 

I loaw aaide t ho ques tion ot \?hot.her or not the BriAnd­
Kollog Paot b..'\8 donourv>od tho c.ggreasive war as n crime. I 
maintain tho. t the Brinnd-Kollog Po.ct imposed on inwrn.'.l tion::u 
obligation upon the aigno.tory eta.tea . 



1'h. VioJ.ation ot oaoh ,intei-no.tlonal obl,.igation oonstitutee 
. n ""6111J , in1;erna tioJlAl , • •e .German autlio». lt4Al'l Strupp teo.ohes 
in h1,t booJc. "Du ~taa..1J.1c1;.~ . · .· · . · ! . . ,'. ~. .. -- ~ . .. . . . . , ... . ..... .. .. 

N0\1 the question . arises, ·men1dcne4.•by .la.gleix,n in o. tootnoto 
to his ort:l.ole on "Puniahaent ot war orimla ir :1n the Amn-ioon 
Joumal. ot .~tnilaid.onal. lar, .J\IJ.1'.19ft.Jt· ~ t.he ~on ot o. 
~1111 ·00~ ia a •Ma-.· ~W-~oobl• in ·Tiolat:lOJl oither 
ot the Brio.nd-Xellog Pact or ot a ~dan 'bilatn-n.l treo.i;y, 
oo.n this ottenoe be a baaia tor o.oquu,ing r1;itir such q: 
oont:l.aoat:lon ot mobile state ot ~rir, Sq,oaing taxes and levies, 
eatabliabin8>tribuhala _~ ·~ -~1~te to~o.th according 
to the 1- -'of. 1:he- .-invoder ·eto.? -~ An lnvaaton, 1 thus a "Mlit 
international" 'be the. b .. is ·tor rights? I1t1-.~i\ot an ant1juridionl 

. U8Ul!l)tlon 1 ~ -~t that .'tjie ·n,~tion.ot J.aw 0 oould bo tho sou.roe 
of rights ot lll\Y kind?Is/.1bot a oontratiotion ~ te~ to Bey' thnt 
the invader, thus, the perpetra~or,ot an illegal aot nt leo.st - hne 
tho ~ghta enumex,ated above an4 othon panted to the belligeronts 

· by tlw ~gue· eo~nt:lon.. ot 1907, thu, · nt a .time rt~n enoh uar, 
own on· ~ -••iw war , _,raa . I legal :t1ung1 · · ·: · ·~ . .. 

. '.. . . . . . ) , 

The .dealaro.tiona do not .mention~ problem 'ex,pressis vorbi .. ' 
But .. thQ Mo,Joar. docl4rat:lon on_ a.troclt:tea· ~ _libtember. lst, 1943, 
stresses thu·~ the decisive lo.,-i is 'tho 1o.w ot the invo.ded and 
libernt.od oouutry. Doea it man .the. Mt.tonal ~ will npply the 
no...tional orimnA1 -law nnd w:l.lJ.. no't Mk it :the, act is or not covered 
by the "lAws ond ouatoms of war"? . 

It 1s a very serious rnn tter whioh deserves to be dealt vd th in 
a spcoinl report I because the conflict ot lo.,m ~so bof ore ovory 
na tionnl tr:i.bun,,'\J. co.J.led to try "wnr arimintlls" n t the moment ,1ho:n 
tho aooused would objeot that hin action is ooverod by tho "la.w 
and ouatans of wnr," eapeoio.lly by the provisions ot · internll tional 

· • 1~ regul.0: ting the dutios uud the rights ot tho oocupying f'oroo. 

. . .. 
In oonolusion, I should like. to aum up: 

. Tho Uuitod Nnticms, ne the Declarations dotx>nstra.te, re.-J.:iso 
the ~ ~.minologicaJ. situation as man:l.t'ust in -~ fao~ described 
in the ohaptur II of thie report. 

The deten?lino.t:i<m ot the. Un11Jla. Nations in matters of cr:unes 
oomnittod in oonneot16n v.l.th tho.-second world \'l:lr ' m-.s been not 
onl3r int'J.~oed. but dlroo~ .·.~e4 by these foots. 

· , ~ phrnaes ~d \1<ria µi \fhioh .the J1n:l ted No. t~ons. exprosa 
their indignation OJ'\d their will to .o.ot ·- :In nooordD.nce with tho 
feelings of the oppl'3SSed pooploa ~ 'the occupiec"l countri1..iS , and 

· . ,W,Lth, publio opinion in tho .!'l"eo oountriJs - must not be oonsidored 
_as. o~ an ethi~ o~tion, bl:l·b ~ coi:mtitutive olc:nents of 
th& will of the United Rl tionD to · punish, and, through punishmen·t, 
to satisfy tho moral neod for jt~stioe and the sooioJ. noed tor 
r>rotoction. 

Thus, the new facts, the nei., real:!~ ns understood, and a.a 
,. so~ down ·oy the Unitod Notioi:is in the:u- Deolnra~ns, will hel:_:, 
us _ to tl8cartain their will o.e t~· o.s tho question is concornod as 
to rm ,; crimes oonnootod with tho second World War th Uni tee.:. 
? tions a.re doterminod to pwu.sh. It is the t-J£k of iniurprotir1g 
the deolnr:.i. tirma in c.,. w03 ooi-ros:eonding to the:1.I· roal. me:,nn:i.ng. 
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: .... •. ·.:·' .·. ::·:n. ~ ~-~.wouia:~--moh .es,.,i. u the united 
· ·· ~ ·. llaticu ba4-.. • -·--•t'J.Ytli olear aa4 piecd.N_4eolaraticm 

. oonoerri1ng the arimos Of:lllld.tte4 i,y ·the .Azia 1il oonneotion with 
. tb8 4eOOD4 War;LA J~. 

• ,· . ·;~ ••• J 'l.i , . 

. lt,-. M.~: ·~• t• ~ eill>,le reuon1 the 
qm,tod ~~--~ ~~ .~ ... .a e:1--• polit:u,o1, oaamiv 

· fl'Oa t.ll4t ••• ot tbie .war, 1.,. t,aa tb8 bo&l,nidna ot 1be 
~ .a.'~t.1.~ ... . 

2.1ma, ._ ~iurationa ~ •uoh . ... •Pr£• &rtelopina tram 
1939 to Jllw, .. ~ ell :tm nidul--. et ·~~ wazo, beer all 
tlJg waoea ~ ~ -·Cll'!ldn ib'loalpAae, in tb, pNOiaion or laoJc 
ot precd.aicn.at·~••••aw, 3-pl upau1icma amphruea, 
and l.Aat but not leu1: iJJ, 11eq,eroment.- 1be Dealero.tiom 111,111t 
be Nd U auooe■.-1" qpl'ltllian8 ot a pMINl will in ata.iu 
woen41... . ~ 

. . . . ;,. 

We haw D0\11: a great mabc'Jr ot· &tolaro.tiona lllfl4e ■uooeeaiwl,y 
;iA ftl'iouf ■taae9 ,. Qf * wq, 4eol.U'fl.tioaa ot various value tor 
• Olll' purpose, •"'8 ot 1ib-. oon~otory to oaoh other • 

. , . 

:,::-.-t. ~· ... · .. : . ,: ~• ~ cqi • .-.,n~ ooaao'a cleoloNtion cleala only nth one 
,_.· -~··:,,;-:j:.:':F.t: ot.,,qar probl,ea, a Ft wld.~ ~ -in acai, l'elp~• not n 
.:· .. .'·. ,·.,-'~~~~gn -<>t ~ ~e. as .the dooWina un4eratan4a them • . 

!lbe gNO.t •tic>riiiv ot the oiher United Hntiona publioly 
· and ot,tioiall3 ·Ofll'Nd, ao t.bo.t · thia cleolara.tion onn be regarded 

a.e a tinit.ocl Jb1d,ou, .4ool~1d.on. 
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orimes ciODDitted by the Axis lll'6 threntoning the very 1'ouhdationa 
ot hucnn orgo.niso.tion and ot tho whole humnn aoo:1o1if. i'hua, the 
United Na:tfona acting !lt this moment o.a reproaento.tivea ot tho 

' \1holo ot humonity, .. are detormined to punish 8UOh orlmea, rend.or 
the authors ot auoh crimes hnrmloaa, to &tatro;y the "gimea 
produo!ns auoh arimea in tho interests ot tho whole ot JDllnldn"\. 
The forum dolioti OCl'Sd.aai and tho J1Ationi111v ot the viothla cannot be t1n. OHtaolo""lii"lbe vq ot pun1ahina auoh orimoa. 
hae orimoa are booauae ot 1ho1r r.ionatroaiv genuine univorsol 
arimea, wum in ae even when not aubjeotod to pnrtioulo.r logQJ. 
provisions. 

Taldng into tho oonaidero.tion all the elements a,ntionod 
nbove aa rolnnnt tar a oorroot 1nto~to.tion,I come to the 
following oonoluaiona: 

A. ) 1!Mt Uni 1:ed Nations, their peoploa and their Govorn-
ioonts are, aooording to their Deol.aro.tiona, detend.nod to p\D'l18h 
all orimea oomn:ltted in oonneotion w:Ulh ·the .proparo.tion, oonduot 
and oontiliuA t:lcm ot the aooond World War, by tho Axis rulers, 
poll tioal or m:Uitary loo4on, their armed torooa on:l parom111 tary 
orgnnisat:l.ona, the members ot the ruling Pc.rv ot tho admin:lstro.t:lve 
and judioio.l o.pparatua ot the State, em by individual.a and by 
their o.oooq,liooa. 

B. ) 1'bua they are doterm:lnod to punish: 

• . a) tho tundamontal or1me ot proparina and lAunolung 
this second World War aa a total wnr beoo.uae ot itB or1minDl. aims 
and boOQUBe ot 1 ts oriminol tDDthoda prerioua~ plAnnod, prepared 
end employed, and nJ.l ar1mea ooamlttod 1n the prepnro.tion ot the 
eeoond '7orld war irroapoot:lve <J! tho . tom tary where tho pre­
parn tory oriml,a have been oonmitted, including tho territory 
of the Axis states; 

I 

· b) all or:lmea oamittod by .~ Axis invaders in the 
invnded or oooupied oountriea and all crimes oomnd. ttod on .Allied 
or Axis· territory ().l~t tho members ot the o.rmed toroes or 
oivilinn oit:l.zena .ot one of. ~-~iod ?htionaJ 

o) all arinK,a ago.in.at t:\ey poraons without regard to 
ntltional.i;t;,y, a:tat,less peroona included; beonuso ot ra.oa, nation­
oli -cy, · religion ond •pbli t:1.ool belieta; 

d) o.11 ori.n,s tnnt ~ be oca11d:t;tcd 1n ,order to prevent 
the restoration ot peace. 

6.) The United Nations rogord o.a arimos in the nbove-
mentioned sense aJ.l ottenoos o.gninat: 

a) the ariminal l.8l'ls ot b United No.tionsJ 

b) tho "lo.ms and oustoma ot war"; 

o) tho general prinoiploa of or:lminP-1 and 1ntornntionP,l 
l o.ff, o.s established by oiv.Uised nntiona; 

d) the laws ot human11if and tho dictates ot the publio 
consoionoo o.s proolnimed 1n tho preod>le to the Hague Convention 
r.v (1907) 
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1bis interpretation ia in IQ' opinicn the ript ane, 
expressing tho real wil1 ot the UnitedKationa Oonnaen'8 an4 
peoples. 

It ■eema to• that the oorreotn.a■ ot 1lhia interpretation 
1a o6ntirml,d: 

1. ) I\r tho roaolutico ot the I. OCIIB1.aaion ot the Lon4on 
International Aaaemb~ 4ate4 l4 th l'e'bz-uar.f, 1~, and oontainec1 
in the General report ot W.. Oamd.aaion, aA4 'IIOl'4ec1. aa follon: 

War ari.m.;a ~ &J\Y grave outrages ri.ola1dng the aen,eral 
prinoiploa ot ariminal law aa roocgniaed by oiriliaed na1d.cma 
and oonm:lttod in war-time or oormeo11ed w.t.ih tho preparation, 
the waging or the P170&eoution ot wazo, or perpetrated with a vi• 
to preventing tho roataration ot peaoo. 

Jl.rom this point ot view the Oomie■ion reaard u war orimea 
o&r>eoiaJ.ly: 

a) the preparation and the •'siol ot an agro■eive war 
and all other aota ot aggreaaion (referred~ 1n X..X-ahal Sta:IJD'• 
Deolara ti.on ot lfoWd>or 6th, 1't--') J 

b) violations ot 1an and ouatcaa ot war, the li■t ot 
whioh is attached hereto; 

o) all orimea OOIIIDi ttecl . e1 tbor wi 1iwl an Ada oount17 
or ou~ auoh oountr,,Y tor the extermination ot a race, nation 
or political par\y (reten-ed to 1n the United Mat:lona Dealaration 
ot Deoember 17th, 19't,2) ; 

d) ari.mH perpotra~ after the ooau.tion ot hoatuiid.u 
rith a view to prewnting tho roatoration ot poaoe. 

War orimea oan be perpetrated, either by cUreot action, f# 
by partioipating in tho or1me, by aicltng or abetting, inoit:lng, 
conspiring or giving the or4er to oonaf.t the orimo. 

War crimes oan be pvpetra1!84, as a principle or an aooea■ory 
by 8J>3' person wha'bever, irreapeotive ot hie. rank or poaition, 
Heada ot Stat.e included. 

2.) ·:ey the artioJ.e 29 ot tho Arm:l.atioe oonoluded between 
the United Naticu and I~ whioh &!ala with the surrender ot 
war orim:1nals, and 1a _ 1n the toll.awing terms: 

"Benito 16Jaaolin1, hie obiet Jaaoiat aaaoaiatea ~ all 
persona auspaoted ot having oomdttod vrar cr:lmea or analogoua 
otfenoea mioa• names appear on liata to bo oammioated by the 
Uni tod Na tiona and who now or 1n the tuture are on terri tor.Y 
oontrolled by the Al.11ed mlli tary OOl1ID8Zld or by the Italio.n 
Government will tortmd th be apprehended and surrendered hto 
the hands ot the United Nationa. ~ inatruotiona given by 
the United Na tiona to this purpose will be complied with." 

The Armistice d:ld not limit ihe Allied retributive action 
in Itazy to war orimea atrioto aenau but extended 1 t to 
"analogous crimes." 

• 
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!!2!!: This is a preliminary dooument intended exclusively for the 
personal use of members of the Cormi:!.s s ion and the1r substitutes. 

SECFET III/4 ( a) . 
12th ]il~y. 1944. 

UNITED NATIONS ~~ CR.~ COMMISSI.Q~ 

COMMIT@:___!I,1 

SCOPE OF THE RETRIBUTIVE ACTIQN OF THE UNITED IATIONS 

ACCORDING TO THEil< OFFICIAL DECLARATIONS. 

( The Problem of "War Crimes" in oonnect:i.on with the 
second World War) 

Explanatory ard Additional Note by Dr. Eoer to his 
Report ( Doc., III/4) 

Introduction 

'!Wo preliminary questions should be answered. One was raised by 
Sir William Malkin in his draft of Mo.rch 29th of Mre Pell' s motion on 
crimes motivated by the victim's race or religion. The second was 
raised by Sir Cecil Hurst at the meeting of our committee on February 28th. 

, , The first question is of a formal nature. Does the Ccmnission need 
special pe.nnission f'rom the constituent Governnents for the study of · the 
problem and for making reoamnerdation? This question might also arise 
on other oocasions. An answer lo.ying dO\-m the applicable principle is 
necessary. My opinion is in the negative. Rec.sons for it : 
( a) Fran the beginning of our activity the opinion of the overwhelming 
majority -of the members supported the concentration of the whole work 
oonoerned with the war crimes - investigation of particular oases and 
examina tion of general questions o.s wu~.l - in the COIIIDission. 
(b) Our Chairman Sir Cecil Hurst pointed out at the meeting of 18th 
January, that if the Tecb;~.~-- :>.1 Ccmnittee vms abandoned, the Wnr Crimes 
Coumission would be the sole body representing the United Nations whioh 
dealt with War Crimes. And on February 8th o.t tho meeting of the Canmission 
he expressed the oo?Teot opinion that, "if the Comnission prooeodod to advise 
the Goverrments to the best of tts ability n tho probl ccw which arose in regard 
to war oriminals, it need not fear objections on tho ground thnt it was 
exceeding its competence". 
( o) Various Goverments expressed the same opinion through their represento.­
ti ves in the Conmiasion. I r e fer for example ., to the declara. tions of 
the French representative 1, and of myself on behalf of the Czechoslovak 
Govenment, both made at the mee ting of the Ccmnission on February 15th. 
( d) Finally the note of the Foreign Office of February 24th concerning 
the question says expressly J 

" • • • • it was agreed thn t it would be desirable to se t up in due course, 
in addition to the Ccmnission, a tochnico.1 oamdtto of lego.l experts to make 
reoomnondations to the Governments upon matters of a politioo-legnl po.ture 
role.ting to the pwusanent of wnr .criminals. 

"His Ma.jeaty1 s Gov rnment in the United Kingdan understand thl\t the 
consensus of opinion among the members of tho United Nations Conmission now 
is that tho most suitable procedure would be for the Ccmn:ission itself to 
consider and make recommend.a tions upon these generol questions •••• ". 
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Thua it 111 clear that the COlllDi.aaion is formally authorized to eXMd,ne 
the problem which is the subject-matter ot JIO" report because it 1■ a ~1it1co­
legal problem and a general question aa the note of the Foreign otfic1 pointed 
out, which both now belong to the competence of our COllDi.ssion. We do not 
need special permission. 

2. The second question was raised by Sir Cecil Hurst at the 1Jeeting ot 
Comnittee III on February 28th. It is a question not ot form ~t of 
substance. Fran the beginning ot our work ee:,voral members of the Comnission 
expressed on various occasions the opinion that in view of new facts characte­
rising the present war, it would be impossible to limit the activity of the 
Coanission to the investigation ot war cri.IJes stricto~ aensu aa "violations 
of the laws and customs of war". 

At the meeting ot Colll'Jittee III on February 28th Sir Cecil Hurst pointed 
out that so tar we arc bound by the declaration of Lord Si&lon of October 7th, 
1942, which was the basis tor the invitation sent to the various .llli.od 
Governments. By accepting this invitation the Governments accepted the aoope 
of the Coa:li.ssion as described in the invitation and in the speech ot the 
Lord Chancellor. 

a.it Sir Cecil added that this docs not moan that the scope could not be 
enlarged when now facts, and especially oases, subnitted by the Governnents 
demonstrated that it would be desirable , to rococnend to tho Allied Governnents 
a more wide and large conception ot "~ crimes". He pointed out that public 
opinion, the opinion of the can in the street, and the opinion ot experts as 
well IW8t be taken into consideration. 

I think that the conditions which Sir Cocil had in his mind have been 
reached. 

(a) After the speech ot the Lord Chancellor of October 7th, 1942, the Allied 
Governcents in various subsequent declarations and docucents enlarged the 
scope of their retributive programne. 

(b) New tacts subsequent to the speech ot the Lord Chancellor have to be 
taken into account. The Soviet '1'm!es have captured a number of documents 
proving that the war wu planned and 1>repared as a criminal war with criminal 
aims and with criminal methods. Some ot the orders arc: quoted in the Molotov 
notes. · 

I should like to add here the ,.tatement of a German. Officer Major Bec~er, 
now a prisoner of war in Russia, was Adjutant of the O.K.w. (or the German 
High Comnand) from October 1940 to 1942. On December 27th, 1943 he stated, 
(Broadoaat fran Moscow on .December 27th, 1943) : 

Translation: 

"In March 1940 Hitler made a speech at a secret meeting of a group of 
generals and S., S~ leaders. His instruction with regard to the method to be 
adopted in the fighting, contained the order to the troops to liquidate all 
members of the Ruasian Intelligence Service, a&rgomaaters, Controllers of 
Comnerce, Engineers, Officers, and w1 th this object in view to disregard 
military law.., Major Bechler had personal knowledge that Hinmler had shrieked 
at the S.S. leaders of his Army group because they had not shot a sutfieient 
number of Jews. "Pigs take an example fran your colleages of the Northern 
Arn\Y group. They have shot five times as marcy- aa you have". 

The Polish Government is in possession of documents proving that the 
Germana are not only oonmitting war crimes stricto sensu but crimes which are 
crimes against humanity and without even a r~mote connection with military 
necessity. Similar documents are in the hands ot the Czeohoalovak Governnent 
and probably in the hands of other Goverrments. 
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Evidenoe baa been produced that the Germana are reorganising thQir SA. 
troops under the new leadership ot Sohepnam aa terroristic bands in or der to 
comnit crimes against the Arm3 ot occupation, against all non-Mazie in Germany 
and against the peoples ot the liberated countries, and that they will in-suoh 
manner oontime the war under other torma rogardloee of the technical ooesation 
of hostilities. 

The scope and extonsion of German crimes led the French and Polish repreaen­
tatiyes to raise the quosti<>n of oolleotivo roponsibilitj. Whatever ma.y be . 
legal opinion aa to this aim, one thing is certain. Certain categories of the 
Germana, s.s. Gestapo, S,A, some sections ot tha Arrtf3 eto. 1111st be taken into 
preventive 0USto(\y in order to ensure their punishment for cricee comm.tted and 
to prevent them from comnitting further criJA)es. · Thus, at l east as a measure of 
security, the prinoiplo of colloctivc responsibility is justified. 

{ c) The members ot our Coomission realize that now facts call for now conceptions 
and new measures. All members of Comn:1. ttee III agreed at the mooting of March 
27th, that the oriuw,s mentioned in Mr. Pell 1 e motion must be puniaheci and that 
the only question which reelains to be answered is whether it should~ under the 
heading of · "War Crimea" or under another headi.11$• We could choose tho heading 
11Sed by the Italian armistice ( analogous crir:lee), but this is a secondary 
question of legal technique. The primary question is that it must be done. · 

Th obsert~tion made on April 4th by Sir Cecil Huret on the results of 
the work of the Car.m.ssion and on the necessity of new raethods and pi:-inciples 
is of fundamental importance. He so.id that he too "waa beginning to doubt 
whether, if the Comniasion continued to be confined within the limits fixod 
for it at ita creation, it could satisfy tho expectations which the epocchce of 
the l eading statesmen has caused the public to found on its work". 

And this is exactly the pU:fPose of 1'l\Y report . : To adapt the task of the 
Cocnission to the Allied declarations c.nd to. public opinion rlhich is r elying 
on these declarations. 

Thus, I think that the second question ne to whot~. _.,_. we have reason to 
revise our work in the light of the Allied declarations especially those issued 
o.ftor October 7th, Md in the light of new foots produced einoo Octobor 7th · 
met bo answered affirmatively. 

Ad Chapter 1 • 

On M~ lat, we dis0USsed the Hague Convention, S'Ql.l& particul..or provisions 
of the Hague Regulations and the value ot the legal meaning of the Pr amble. 

I cannot help toeling that there was a g,:-eo.t miaunderetanding o.s to the 
Hague Regulations and aa to the Preamble. Thus I feel it r:ry duty to add to 
1,i:1 report dealing in OhD.pter l with the Hague Convention aa:ie further arguraenta 
beco.uae I think that the Hague Convention in epi to of i ta age, and especially 
the Preamble, could very well help us to overcome sa:ie technico-lega.l difficulties 
and to a ave the law traa an inevitable collo.pse if it could not meet the new 
crir.d.nlogical reality. I remember that soce cembers of COIDittee III , discus­
sing the Polish suggestions, exm.uned whether the co.sea e11UL1erated in t ho Polish 
mernorandutl were or W8r€ not covered by the Hague Regultl.tions, (Articlo l+E,) !Uld 
it seemed to me that they were only inclined to regard the oases o.s not wo.r crir.1es , 
becouae they are not covered by one or anuther particular provision of the Hague 
Regulations. This attitude would be a wrong one. It would ooan that acts 
which are not expressly forbidden in the Hague Regulations arc legitiraat~~ 

. But the Hague Convention has never been understood in this ra8J'U'Wr. N :t ther 
tho outhora of the Convention nor the experts of Interno.tional Law exoupt the 
aajority of Gercan experts, of course , ha.ve concoivcd the Hague Convention as 
a body of pormi.aaive rules. On the contrary, as Westlako rightly point d out, 
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tho provisions arc of tho nnture ot prohibitions nro not oxtuwativo. 

The aobi tion of tho Hogue Conference wns not to give n oor.iplcto codo of 
rules of warfare. The Conteronoe expressly ndr.11 tted it in the Prear.1ble. 
But a.t the sEU:10 tir.10 the Conference dcclorod thnt this i.:Jperfuction of the 
Convention and th Regulations does not Dean thnt a.eta not expressly forbiddon 
by the Regulations ore logitir.10.te a.eta. In the Prem:iblo to Conventi on IV, 
it is doolnrod that oo.aes not provided for nrc• not si.:iply left to "the orbi tra..--, 
opinion of the ci.li tary oOCDClJlders 11 • Rolin. ( "Le ct,;-oi t modorne de lo. Guorr-: , :: 
1920, Tooe I Page 9) stresses the to.ct that the contcrenoe deliberately 
lioited its task a.nd had no protention, de fori.uler un oodo oqlot du droit 
tl<>dorno de la Guorre. . Westlake. Interna.tional Lo.w, O0t1bridge 1910, Port l, 
P.61, holds the sane opinion Md so.ya : "The authority ot tho Haguo Regulntions 
i3 therefore suprcoc to the oxt~nt of their rruigo and their ro.ngo, whorovor it 
cey be fowid dcfcotivc , is to be supplemented by approved uao.gos nnd hw:lnJlity" . 
Gomer. (Recent devclopr.ient in Internntionnl Lnw, To.gore looturoa, 1922, 
published by tho University of Cnlcutta 1925) is exootly of the same opinion• 
And all three authors agree that tho fo.ot that an act is not expressly fo~bid­
den in the Hague Regulations does not oean that such act is allowed. The 
question is whether it is t":':' not contrary to the usages of civilised peoples ~ 
tho laws of hWJani ty, and the dictates of the public consoioncc, which are ~10 

suprorao rules 0f the hwaan ca.cunity. 

The voJ.ue of the Preocble is in1enso, oapecinll.3 for our work. 

The first question to be answered is whether the Pre&l:lblo can be rogorded 
as law. :--: .' .t only a non-obligatory "monclogue of the legialator"? A dcola-

- ion of moral but not of legal value and not binding the signatory states?. 

The overwhelr.1ing majority of exports in International Law are unanimous 
in the opinion that the Preamble is lawe As example I quote Rolin page 9, 
op. cit. : 

"La conclusion qui se Mgo.ge de oeo Mclarationa tormellea (!.olin refers 
to •the Preambles of the Hague Conventions) oat notte. Lea principes du droi t 
de la guerre, tels qu'ils rt1sul tent des usages entre nations, .des lois d£. 
l 'humani td ot ck:s exigences de la conscience p.1blique ■."impoaeront aux 
Wl.igerents non sculcment loraqu • ils n 'e.uront pllS adhdr4 l la Convention ma.is 
carme droi t canplcmontaire dans lea oaa non rt!glc!s par oelle-ci!' 4 

Il dtai t bon, il dtai t utile de donner une place dana le droi t de la 
guerre eux lois de 11\wnani td o.insi qu •aux exigence de la conscience publiquc . 

"La cont~once de la Pe.ix (Rolin moo.ns the Hague Conf'eronce 1907, dr .E) 
Mele.re queles exigences {i.e. de la oonscionce publique, dr.E) et ceUes des 
lois de 1 'hwnani U ont, en fai t, une place importante cbna le droi t de la 
guerre ••••II• 

Westlake as quoted above grants to the laws of hwnanity the function of 
supplementary law when the written law ia defective. Lord Cave in hia article 
"War Crimes and their punishment" (Transactions of the Grotious Society, 
Voo8 1923, p. XXI) designates the laws of humanity and the requirements of the 
public conscience of the Prc.ru. blc o '.'le;~: n0n s cri"1ta", i.e. as law, a.nd says 
expressly that this law is to be extracted eto. 

Thus the Preamble is a part of International Lo.w. Tht.. lnws of humanity 
and the requirements of the public oonacicnce a.re binding rules for the 
political rulers, militory leaders, and ooimiandcrs, and all persons rcpr , s _, : - .. · 
the State in the conduct of war. In what sense?. I ■o.id in C\Y report that 
the Preamble has two functions: to help to intarpret the particular provisions 
of the laws and oust<XilS of war and to supplement thom when they have gapso 
Both functions of the Pre0t1ble are recognized by Rolin. On page 260 he quotes 
Westlake !I.a to the interpretation of the Hague Rogulationa and seya : 
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"•••• 1•auteur {he means Westlake) a simplement voulu expliqw,r que ai 
tel aotn'1eat pas exprdastfmt1nt interdit par le reglement de la Hqe, cet actc 
n'est paa nlcesaairement pennis. Cette .inte~tation eat virtuellement 
confir!llt1e par les tennes m&nc du prtfamrule de la Convention No. IV, ••• ". 

Interpolation page 10 : (Rolin regards the Preamble as an important 
instrument ot interpretation not only ot the Hague Regulations b.lt ot the 
customs as well. He writes on page 261 op.cit. 

"Il 7 aura done lieu de rechercher, lventuellement, aurtout loraqu'on 
ae trouve en prtfsence de coutumes divergentea comne il arx.-ive aouvent, 
ce qu'exigent loa lois de l'hwnanittf, ce qu'exige la conscience publique ••• •:: 

Aa regard.a the other t'unction ot the Preamble, I have quoted alreac\Y 
Rolin and Westlake. Both underline the role of the Preamble as droit 
compltfmentaire, aa supplementary law. Garner regards the Preamble as A 
meana ot tilling up ot the gaps in the positive law, i.e. gaps in partiOlllar 
provisions ot the positive law. He ae ... s the importance of the Preacble 
in its function of covering oases not covered by the particular provisions 
of the Hagtw Regulations. I do not think ~t mv other expert in inter -
national law haa better aWIJOOd up the importance of the Preamble than Rolin 
on Page 261 op.cit. I quote this passage because it was written in 1920 
as if Rolin had foreseen the situation of 1944 and it finds its tull applicat~., 
to the Polish proposal No. 2 (orir.tea ,agains human dignity) 

RoliJ& a~a, "Cette Mclaration eat d 1une importance capitale. et o'eat 
motif pour lequcl nous la reprodusiaona encore, avant d'analyaer le Rlglement 
et de le confronter avec lea usages. On nc paurra dona pas aoutcnir, par 
example, qu'il est pennis de mettre t. mort lea otagea, paroeque le R«!glemem. 
ne l'interdit pas, qufi est pemia de faire souff'rir MllWreraent dea 
innocents pour des coupablea lors~•on ne parvient pas '- Mcouvrir oeux-oi, 
sous pritexte que le Rtfglement de la H~e ne Mfend pas cette abocu.nation; 
qu'il eat pennis d'attonter A la liborW des habitants inoftenoits du pqs 
oc~ et de lea d4porter en masse dans le p~a de l 'Etat oooupant avec 
sujetiaaoment au travail forctf, sous pr«!texte que l'article 4,6 du Rlglement 
ne presorit de respecter que l'honneur et les droita dc la tamille, la vie 
des individua et la proprietd privt!e, ainai que lea conviotiona religieu 8 c r-
et l'exeroioe des cultea, cOODe si la libertl n'avait pas le droit, en 
prinoipe, et aaut le caa d'inf'raction, au mt!me respect que la proF.ietd. 
Il noua faudra done, h c9td de cea dispositions rdglementairea dont 
l'imperfection et lea lacunea ont du! aignaldea par lea auteura memea, 
examiner le usages ant,rieu res". 

And Rolin proves that even before the' Hague Regulations the principles 
of hume.n1 ty and public conscience were recognized rules for the conduct of 
war. He quotes on page 50 ct sequ. op.cit. the "Manuel de l 'Inat1tut du 
droit international" and scys that the article 4 of this Me.mel •condanloo 
en outre sans ae priocouper de la question si elle eat imtile ou ntfceasaire 
toute action contraire A la loyaut~, A la justice, ou h ·J.'hume.nitd•. 
He quotes the article 4 ot the Ar.lerican Rules of Land Warfare ot 1863 (the 
so-called Lieber Instructions) and af\}'s that this article "ordonne de respc :. u.., _ 
meme dans le cas de la loi martiale strioteuent lea principea de justice 
d'honneur et d'hwnani.td". Professor Sheldon Glueck ot the Harvard University 
agrees entirely with this appt-eciation of the Preamble. In his report written 
for the London International Assembly in December 1943 under the heading 
''The law to be applied in trial of war offenders" he soys on page 7 in 
connection with the question how the relevant conventions are to be interpretud 
how the gaps are to be filled ond 8Llbigui ties to bo cleared, that tho trm .. 1: · 

.' the Hague Convention with cOllTilend.able tore sight inserted in the Preamble 
a precautionary atatecent. Sheldon Glueck sees the icportance of the ~ee '" . 
in the two functions ~ntioned in cy- report (interpretative and suplecentativ , 
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To ecpijaaiee hie opinion he quotes Phillipson 0 1 "International Law 
and the Great War", London 1915, page 142 aey-ing: "Even if the entire bocv 
of modern international written law were completely obliterated, the oomnon 
l.Aw of nationa would still remain - a c01anon lo.w llaaed on enlightened 
practice and ineradicable conceptions of hw:ianity and justice". 

Our task is to apply this "wlwritten law" (Lord Cade, op.cit.) 
When wr1 tten law ie lacking. 

44 chapter II. 

ad par. 1. 

It could be objected that the expression Gangster-rt!gir.le is too atrong 
or not o. juridical one. AI\Yone unable to accept this descrii:tion ot the 
Nazi-.rlgir.10 could be satisfied perhops by another expression. Sheldon Glueck 
in the paper quoted above uaee tho ten:18 "pathologio aystera". But these 
te%11\8 involve an element of irresponsibility r .::..ch I 1'0uld avoid. 1', 
denominating the system o.s a gangster and not pathologic systera I wished to 
underline the crirainal responsibility of the Nazi rulers. Such a sys tee 
we.a foreseen by Story in hie famous "Conflict of laws" (1872). He speaks 
in this book, quoted by Glueck, about ) "."!99, :1 ni:::ti tutions or cust0C1S ot one 
ation which are subversive of tho morals, justice or polity of another nation. 

And Glueck adds W'ith justice, "If it is true of any one nation, it wat be 
true ot the tacily of nations •••• "• 

I left out the question whether a siaple oggre19ive war - conducted 
within the tromework of the "laws and cus taos of war ' - would be a crime., 
I draw the attention of the Car.rl.ssion to the fact that we are facing a total 
war, i.e. o. war conceived, planned, p_ c,;pared, launched and conducted ae a 
crirlinal ,rar in i ta a1cs and in its r:iethoda. 

~t it would be useful to keep in Lti.nd the following facts which are of 
importance for the correct interpretation of the Allied declo.rationa and for 
the understanding ot the declaration of Marshal Sto.lin quoted iD J1\Y report s 

(a) The V.th J.asecbly of the League of Nations accepted the t11r.1oua Geneva 
Protocol of 1924. It is true t 1a.t this Protocol has not been ratified and 
thus did not bec0r.l8 part of positive InterMtiona.l Law. Nevertheless the 
tact that it baa been voted is ot great icportance. By voting this Protocol 
the Aaaembly ot the League of Nations expressed the "public opinion" or 
better the ''public conscience" on the oost tragic question of human society, 
the question of war. The Geneva. Protocol denotll1Ced war as o.n interMtiono.l 
crice, Hot in a raoral or political sense. 

'!'ho language of the Protocol is clear and leaves no rooc for sophist 
Diaconatruction. In its preanble it sey-s : "Recognizing the solidarity ot 
the mecbera asserting tho.t n wnr of aggression constitutes a violation of 
this solidarity and an international crirae •••• ". 

Ia it possible to naintain after this that the words "international 
cri.JJe" only iaean "r.1oral criue "? Poli tis answered this question in hia speech 
to the Aaser.1bly of the League of Nations. H~ declared tha.t a war ot 
aggreaaion "ae trouve non seuleoent condararwfo, non seuler.1ent consid4rt1e oomne 
un crime international., raais encore entour~e des sanctions, aocorapagntfe du 
chati.Llent n&cesaaire pour la provenir et au besoin pour la rt1pritler" • Thia 
is the language of orirainal lo.w; cri.J:.ie, penalty, prevention, repression. 
The Aaseobly ot the League of Nations approved this interpretation. Even 
though the Protocol never foroally beceoe inter national law, war of aggression 
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we.a proclaimed a crime by the international legislative b~J while before 
that, at leaat since 1914, it had been proclaimed a crime by public opinion 
and the legal conscience of the whole ot civilised hwnanity. Thia was the 
historic achievement ot tho framers of the Protocol. 

(b) Professor Lauterpacht in his memorandum to the Cambridge Comnittee •~s 
on pages 3 and 6: "The law of &1\Y interna~ional society wortl\Y ot that name 
must reject with reprobation the view that between nations there can be no 
~o:~easion calling for punishment and it mat consider the reaponaibili ty 
. __ .. the premeditated violation of the General Treaty for the Renunciation of 

war aa lying within the sphere of criminal law". (c) Thia opinion is 
supported by the fact that in 1937 the League of Nations voted two conventions 
against terrorism. The reason was the aasaasination of King Alexander and 
the French minister Barthou and the ratio le~• was to supreaa and prevent 
terrorism as a crime preparatory to the l~noing ot war. Tho war 1939/44 
proves the correctness of this opinion. 

The question is, shall we go back?. Is the standard of 1924 in this 
question too advanced in the light of the experience of 1939/1944? Should 
we be more reactionary that the League of Nations 1n 1924 and in 1937? Or 
in other words, should law go backwards when social ohar,ees require progress. 

_· ,t Chapter III 

In l1"' '"' . J • • • l-: :n; tho interpretation of the Allied declarations we 11118t keep 
in mind: the raison d'etre of the allied retributive action ia not to punish 
mere crimes but to punish crimes which have some oonneotion with the war. 
For the punishment of crimes of other kinds the penal legislative and normal 
penal jurisdict;.r:! of each country, with some modifications, are .t\ally 
aufficicnt ·ruid a OOIIIDOn action of the United Nations is not needed. 
Conmission 1 of the London Internationall.ssembly expressed ita opinion in 
this r !l!_ject very clearly. It is one of the most progreesive and the most 
practically and theorically justified juridical decisions ot the present 
time. a.it the Cambridge Comni. ttee also recognized that the problem ot the 

, tributive acti~:'l of t'.1c Allied Nations cannot be limited to the "violationo 
of laws and customs of war". 

The answers given to the questionnaire drafted by Profeaaor MacNair b.> 
the representatives of legal science of various Allied Countries, especially 
the answers to Parts A and B demonstrate that the conclusions of JI\?' report · 
are in accordance with the majority of the answers. I must aba tain f';­
quota tiona. a.it I should like to draw the attention of the Comniasion i;o 

the fact that the Polish and French answers suggested that Jamiary 1933 
.hould be regarded as the beginning of the critical period. Further I 

should like to underline that crimes against humanity conmitted because of 
race, religion and nationality and described in Mr. Pall's motion and rr..v 
report as the real cause of all the other crimes, as the source of the °ftJr, 

as the malum in se, have been denounced by the French answer to the Cambridge 
questionnaire-:--

Ad C.hv1>tor ll 

I avoided a definition of war crime. It is very difficult to give 
the definition even of a simple crime. Every author of a textbook on 
-.;.ciminal law a~s usually in the preface that such definition is dit't'icult 
and demonstrates the difficulty: by the fact that there exist perhaps dozens 
or more general definitions of crime. 

The purpose of~ report as I understood it was not to find such a 
definition, but to make suggestions as to the interpretation of the Allied 
declarations. My report fulfils this task. It suggests a kind of "authentic 
interpretation" by the legislator. The purpose is to bring into lino the 
work of the Conmission and the declarations. 



Note: Thia ie a preliminary document intended exclusively 
for the personal use of members of ti\, Conmisaion 
and their substitutes. 

SECRET 111/5 
12 May~ 

UNITED NATIONS WAR CRIMES OOMMISSION 

Canmittee 111 

Scope of the Retributive aotion of the United Nations. 

Conclusions proposed by the Drafting Committee 

The United Nations War Crimes Canmission has examined 
the ma.in allied declarat i ons concerned with the punishment 
of crimes committed by the enerey, new :facts submitted to the 
Cormnission and its committees by representatives of various 
Allied governmente and the results of its own work. After 
this examination, the Commission came to the conclusion that 
the scope of its work, its method.a and principles must be brought 
into line with the principles expressed in the Allied declaration. 

Accordingly the United Nations War Crimes Camniasian oonaidera 
it its duty to make suggestions to the United Nations' 
governments in respect of crimes committed by the enenor and 
their a.coanplioes in connection with or incidental to the 
present woz!IIM war in violation of the criminal laws of the 
countries invct.d.ed or otherwise a:ff'ected, of the laws and . 
oustans of war, of the general principles of criminal law as 
recognised by civilised nations, or of the laws of humanity 
and the dictates of the public oonaoienoe as provided in the 
Hague Preamble. 

Fran this general point of view the United Nations W·~!· :t 
Crimes Camdssion considers th t the following oategor1esqY9imes are 
within the scope of its work: 

l. The crimes oamnitted for the purpose of reparing or 
launching the 'l'rar, irres~eotive of the territor,y where 
these crimes have been canmitted; 

2. crimes connitted in the invaded or occupied countries and 
crimes oamu.tted against members of the armed forces or 
civilian citizens of the United Nations on eneJ!\Y territory, 
in the air or on the sea., whatever may be the rank of the 
accused; 

J.orimes committed against any person without regard to 
nationality, stateless persons included, because of raoe, 
nationality, religious or political belief; 

4. crimes that mey be canmitted in order to prevent the 
restoration of peace. 



~: ~ is O. ~ (\oot ...... izdlwa4 OM~:Wq ~ 
the personal uso ot membora ot tho Conmiasion end thoir 
Buba ti tutoa. 

OQl.tI'l'l'EE III 

REQUEST BY THE COMMISSION PORA IEGAL QPINI(I( 

AS 1'0 WHETHER CERTAJN ACTS ARE WAR 9JUMES 

It is the Oamn:1.as:l.on's desire that tbe tallowing queat.1.cm 
should be submitted tor advice to Camdttee Ill. 

At trio reoont JJ¥1etings ot Oamd.ttoe I oases have boon unAor 
~nsidoratian whioh oonoerned tho aubjooil or jw11.oial Jllll'div. 

It is obvioua that when a oourt logaJ.]3 oatabliahed haa 
impoaed a sentence which is re~ in to.rm the .1U4Fa thoreor 
oonnot be oalled to aoo:,unt or be held responsible tor 8JV • 
en-or in the oonduot ot the co.so. 

Bu.tit is possible to oonoeive:-

a) - that tho institution of the oOIU't was itaoU illogal.J 

b) • that tho jurisdiction oontorrod upon tho court ,1a& 

illegal (e.g. ~awer to iq)oso punislaont on rolati"flNI 
of the noouaedJ J . 

. . 
o) - that tho aentenoe wo.a :1n exoeas ot tba lo~ me~·, ·. 

or othom.so illegal; i- ·:; • . ••. ' . . . ,. 

cl) · that tho court was direct.od to tuno.Uon, ·ar did in 
f'o.ot function, on prinoiplea inoonsiswmt with the 
f'mldomental rules of juatioo, 

.e.g. 

that tho proooedings did not in tact oons'b:ltuw a 
tr.1.o.J.; 
that no proper opportunities tor dofonoe were givon 
to the aocuse4; 
that tho court waa not bound by lo.w but applied on 
arbitrary deoieion of tho judgDa. 

Ocma1tt.ee III is asked to o.dviso whether 8l'\Y or all. ot 
the a.bow casos should be regardoo. as wr arimrM. 

··-

• I 
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Hote: !!d.a is a l)flll1ndnary cloolrm1; :lnten4od emlusiwq tar the 
pGN<mal uso ot Ulll»orB at tho Oamdssi,n and tho:lr substitutes. 

O<JD4TTEE III 

Oamd.ttee I aalm tar an op1nian an the tollamng quosticm: 

Ia tbe _clooreo Ho. 7 at llth' Januar.y, 19'f.]., signad by 
Bpyaa-Inquari, of mdoll, a translation appears ,belaw, 0011Bistont 
w1 th the l.nws and oustans at ~ • 

I 
A photostatio oopy at tho dom-oe w:lll be available tar 

mspeo't1.ca when 0azm1:f;te~. :µI 1s oonside~· this queaticm • 
.. , 

Gazette at Qrdinanaes tor b OoaupiedHotherla.nda Territories 

OJl>INANOE HO. 7 BY THE ~OH3JCCMMlSSAR mR THE OOCUPIED 
NEmEHLANDS TERRITORIES; ·O<JroERNllfG THE LEn'lNG OF 

CCffl'RIBUTIOO . 
• 

In viru of tho powers oon:t'er.red upon me by paragraph 5 at 
the Whrer' s Dooroo oaooaming the axeroise at gOV<lmlJmltal 
pOWN in tho Betherlanda, da:bod May 18th, 194,0, (Reioh Gazette 
I p. na), I &,ozee aa tollawa: 

1. 

As oanpensation and expiaticm (Ersatz und Sflhneleistung) tor 
aots wh:loh haw been oazmitted at 81\Y date sinoe ~ 25th, 194,0, 
or whioh ~ hereof~ be ocmd. tted, and ,mioh are di.rooted 
against tho interests ot tba German nAtian or ot the Great German 
Re:loh, ~ are oa.loula 'bed to disturb publio ordw or publio li.t'o 
1n tbs Netherlands torritaries plaood under the protection ot tho 
German troops, oon1z-i.butions ~ be levied 

1. 1i'l'om persons or aasoo:iAt:l.ons (Stiti;ungen) whioh oountenanoe 
or enoourage the atoresaid aots, or ney be presumed to 
ootmixmanoo or enoourage t,hom; 

2. Munioipalities in ,7hose areas suoh aots have been ocmnittoo • 

2. 

l. Personal servioes, money oontributians or oontributions in 
kind ~ be exacted. 

2. Where a personal B8rvi08 is reqtdred, the parv Il)9.CW liable 
cannot diaoharge the oblige. t:l.on by a depuv, wuess tho 
author:l'tiY indioated in paragraph 4, approves of this being done. 

I 3. 

, 
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Wlwre a OC11tribut:l.an 1a imposed upon sevoral parsons or 
aaaooiaid.ma (S"5.ftungen) they will be regnrdsd as oolleotivo~ 
liAble. . . 

It,. 

Oontribu1d.cms, within tM moaning ot this Ord:in,'.:ln08, w:Ul bo 
loviecl by the Reioh Kamd.aalU" tor tho oooupiecl Netherlands 
territarios (Gonoral Kamd.ssar tor seouriv) by a written donvlnd 

note. 

.5 •• 
) 

1. Emept wbBre otMnr.lse ordered in part;ioulo.r oases, b dDmand 
note ahall ba emO\lted in oantorm:1. v with provisions of the 
Netherlan.da Regulations tor oivil ·prooeduro; it will for suoh 
purposes be regarded o.s an exeoutgple jltlsnmt. 

2. Should tho contribution not be disonarged by the dw, do.te, 
its oolloatdc:n will be enforced by arrest. 

3. Where a omtribut:l.on is levied on an assooio.tian {Stittungon), 
the persona who stand in d.ans8r of ~st shllll be designa tod 
in the dBmm4 now. · 

It,. !lbe arrest whAll be mada by the Gorman pol.ioe. 

Tho Haguo, 
JO.IlWU"y 11th 19't,l. • 

(Signed) SEYSS INQUART 

Reiohskamd.ssar for tho Oocupiod 
lfotherlAnda Torri tory. 
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f .B. This is elir,rl. ry document and is intended 
excl usi vely for the personal use of mbers of 
t he Conr.rlssion t heir substitutes. 

SECRET III/8 
28 August, 1944. 

llNITJ!.D NATIONS WAR CRIMES COMMI~ION 

COMMITTEE III 

REPORT ON THE PLEA OF OBEDIENCE TO SUPERIOR ORD 

Submitted by Dr. Yuan•li Liang 

I. The Praotioal fur,Pgae for the War Crimes Canmissian of an 
Examination at the Problem, 

It is general]J admitted that the problem whethur the plea of 
obedience to superior orders iir sufficient to acquit the person accused 
of o. crime is one of great intricacy. The difficulties are inoreaaed 
when this problem is . approached in relation to war orimos, the 
punishment of v,hich has had tew precedents in international history and 
for which practicalzy no international cuatan or jurisprudonoo exists 
wher efrom to deduce generally agreed rules, During the present wnr 
a few attempts have been mo.de by private-bodies of publicists and juristo 
to stucy the problem, and the results of their studios have thrown a. 
80od deal of light on it, Particular montion should be ma.rle of the 
r eports subm:•:: tod by the Cambridge Internat onal Camnission for Penal 
Reconstruction and Developnent and the Laidon Interna.tiono.l Aaaemb]J. 
These report~, · partioular]J the latter, had however in view the pooaible 
establis~.m.ent of a comprehensive Md all•inoluding international tribunal 
as the principal, if not the exclusive, orgo.n far the trial of war 
orirninals, and took account more or less of the consideration that n rule 
or a standard would have to be established b;y agreement of all the 
United Nations, who would submit their cases exolusively or prinoipally 
to this tribunal. Since the Moaoow .Deolaration, on the lines of which 
the Wrxr Crimea Commission has been proceeding hitherto in its work, 
decl:l.I"6d in favour of the principle .of national jurisdiction of the 
United Hationa, the prob1em of the p).!30. ot obedience to superior 
orders is somewhat simplified for the purposes of the Canrniaaion bee use 
the Corranission does not have to proclaim an absolute tmd universal rule, 
or, in other words,attempt to codify the rule in the f ace of the 
divergent legislation 'ana. legal provisions o.nd ju i oial practice in force 
in the respective tputed Nations. The Commission does not have to nnnouncc 
to the public in advance to what exact extent the plea of superior 
orders will be r ~cognised in the punishment of war criminals either 
in the national courts of each of the United Nations or in the proposed 
Intcrallied Tribunal with its limited jurisdiction. -Nor is the plea of 
superior orders of vital importance in the exemina.tion of caaos by 
,orrrnittee I, since the latter doea not eo much go into th~ merits of 
the case na prepare prima. facie charges against alleged offenders, wh, 
in any oase, cannot enter the plea of obedience to superior or ders o.t 
t hat stage. 

I t is submitted t hat it would be futile t o attempt to f onnul.£,.to, 
by means of an agreement amo~g the United Nations, an absolute rule 
in r egard to the plea of superior orders. Some efforts to eal with t he 
problem though of limited soope , have indeed been mado by international. 
public bodies. In its report presented to the Preliminary Peace 
Confer ence at Paris, the Co isaion on Rosponsj,biliti s said: "We 
des i re to say that civil ond militnry authorities c not be . re l ieve f r o 
r esponaibili ty by the mere f act that a higher authority mi~ht ho.ve 
been convicted of the s ame offence , It will be f or the Court t doci do 

/ 
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' wh ther a pl ea of super ior orders is sufficient to ucquit the per3on 
cho.r0e with r es ponsibility ''. The Commission, while dissoci .,. tin , 
i tself fr om the views expressed , . ong others, in the British 
J ilitary , ual of 1914 and the U.S. Rules of Warfare , furth"'r oto.t ed 
that "the Canmission did not consider it within its province - or 
· tithin the r each of agreement among its members - to lay do.-m detailed 
principles for tho guidance of nationul courts in the matter". f.nother 
at tempt , s made in regard to a apeoifio offence in Article 3 of the 
Washington Treaty of' February 22nd which srught to s e t aside this 
defence expressly in r ego.rd to acts connected with unrestricted sub . i na 
warfare, stating that the penalty was to be applicable whether or not 
the person accused acted under orders of a superior. The Commission 
of Jurists charged in 1922 by the Washington Treaty Powers vtith the 
r evision of the laws of war also· suggested in one:, instance that tho use 
of distress signals and messages as ruses~ war should render "tho 
pe11>etrator persona.l.JJ responsible under international law"; yet in 
another draft it e:x:pressly stipulates that per· ons acting under order s 
are ~xempt fran responsibility for offences against the law of ,1ar D.!, set 
out in its report. The difficulty which eny international boczy must 
experience in forrnulat-ing an absolute rule is no doubt due not only to 
the fo.ot that . ea.ch State has ita ovm legislative and judicial rulea on 
the . subject, and that these differ frcm one nnother in principle, but als~ , 
to the inherent impossibility of applying to tho international lav, of 
n conceptions of criminal law primarily intended to be only of 
no.tional. validity. 

It Ytill be advjsable for the Wur Crioes Ccrnmission to recanrnend thc..t 
the validity of the p lea of superior orders be left to be determined by the 
na tionul courts of the United Nations according to their own views of the 
merits and ll11lits of the plea. Tht: Cornmisaion could, hcrmvcr, r ecoJ111nend 
some guiding principle which, without trying to reconcile the diver gent 
na tional practices and to formulate an absolute rule , would repres ent 
the conaonsus of opinion among the United Nations represented on the 
Viar Cri!pes Commission. These two suggestions will be develope furthe r 
in the paragro.phs to follow. 

II. De t enrd.nation of the Effect of the Plea of Superior Ordors 
by National Courts. 

There are fo-wv who will dispute thut internati onal penal l a,1 is o. 
new conception and ho.s litt·le or no juriqprudence or .b ody of doctrines 
behind it. The punishment .of war crimes by the joint ~ction of t he 
United Nations breaks new ground in the realm of intern tional law. It 
is highly questionable how far the principles of criminal l aw which are 
intende_ to guard the paix publigue of the particub.r Stut es cnn b0 
transplanted to the virgin soil of international penal l o.w. How much 
nore dif'ficult will it be to restate or codify l egal principles, such as 
the plea of superior orders, which even in the nationo.l sphere e not 
free from ambiguities and apparent inconsistencies. Professor 
Lautorpacht has put the situation very a tly : 

"The fact is tha t the 1 w • even rnili tary l ~-, • does not r educe 
t he soldier to the status cf a mere mecrumis, . While enjoining 
upon him obedience to or ders, it adds the substant i 1 · quD.1.ificntion 
to the effect that obedience ia due only t o lawful or de rs. The 
l aw oscilla t es, ,tl th perh s unavoidabl e hesi tatio , b t ween 
the dictat e s of absolute discipline nnd efficioncy in mat is 
essentio.lly on instrumente.J.i ty · of power on~ t h1.: equD.1. ly inesco.pn.bl 
subjection of t t instrument of power t o the 1thori ty of the law. 
1he r esult is tha t in audi tion t o the natura l risks of his 
callin the s ol di e r has , in tl eo:ry, to f ac e the e ra of o. 
c onflict between his uty of obedience t o or ers and his duty 

., 
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to obey the lo.w. We aey, "in theocy", for in f act the 
l~•., does not ignore altogether the resulting difficulty. 
Numerous decisions of courts in the United Statos recognize 
tho.t, while, in principle, superior orders o.re not a. valid 
defence, obedience to an order uhich is not on the fc.oe of it 
illegal , relieves the soldier of linbility. Some Stnto laws 
go even further in that directia.n. In England, uhere the Courts 
have been loth to depart from the logical rigour of the 
·stablished rule, it is generally reoognzied that the exercise of 
the rieht of pardon by the Executive is in such co.sos a proper 
remedy. Aa Dicey says: 1 • •• • a soldier runs no substantial risk 
of puniabnent for obedience to orders which a man of c01ranon sense 
mey honestly believe to involve no breach of l aw• (Tho Law of 
the Constitution, 8th ed., 1927, p.302). And there are judicio.J. 
decisions to the effect tho.t the soldier obeying orders which 
1 are not so monifeatly illegal that he must or ought to ho.ve 
known that they were unlawful• will be protected by the courts 
themselves (Mr. Justice Willes in Keighley v. Ball, 4 F. & F.763) 
(Cambridge Report, Professor Lauterpacht's Memorandum, p.42-43). 

Not mly in the rival claims or different legal principles but nlao 
in the application to various individuals of such principles are such 
inooneistenoios glnring. Lauterpacht further points out: 

"There a.re indeed sane states, in particular France, in which 
thore is, apparently, no qualification to the rulo that superior 
orders o.ra in all circumstances a valid eJrouse. · Writers of 
authority like Dugui t, have defended that rule ,nth vigour on 
the ground that 1 t is indispensible to the cohesion and to tho 
efficiency of the orrror • But it ha.a not been assorted that its 
effect is to relieve Frerich nntiono.ls of responsibility whon 
tried before foreign tribt,nals for the violation of the municipal 
law of these countries or of int ,rnational law oven if that 
foreign country itself has adopted an idcnticru. rule. For it is, 
by necessary implication, ;.. rule applicable on].y to the sto.te I s 
own nationo.ls and only in respect of its own munioipQ,). law. 
In faot no country hb8 more emphatically than Fronce rejected 
the pleo. of superior ord rs when put forwurd by enol'l'\Y soldiers 
and officers accused of war orimes. It is an interesting gloss 
on the canploxity of the problem that in Great Brito.in und in the 
United States the plea. of suporior orders is, on the whole, 
without decisive effect in internal criminal or constitutional 
law, although it is apparently treated os a full justifi cation 
in rel tion to war criJlles, while in France, nherc the ple o:f 
superior orders is on absolute defence in the municipal sphere, 
it is disrugarded in the matter of l\tlr orimea". (Cambri ge Rcpoct~ 
Profonaor L:.:.uterpo.oht I s Memor. ~dum·1 p, 4,3-44-. ) 

Even the ascertainment of the legal effeot of the · l ea. of 
ouperior orders in n po.rticular country has been foand difficult. 
The so-called :ind much ori ticized British Rule of' 1914, which aue 
i t o existence to Oppenheim, has been stated to possess no statut ry 
f orce. And according to Lord Cave "it has no sto.tutory or other 
o.uthority and I much doubt whether in i ts absolute form it r epree nts 
our l nr,". ( 8 Grotius Society Proceedings XXIII). N-.; • n, the 
at tement in paragraph 347 of the u.s Rules of Lan 1orfare t tho 
eff ct thut individuals of the Armod t orces Vlill not be punished for t dX 

crimes in cnaes where they a.re canmitted under ord rs or an.notion of 
t heir Government or Canmanders has been held by writors to assess cmly 
th st tus uf an administrative regulation and incapable of aur rseding 
the aato.blished l e al rulo laid do'\'m in tho o::i.se Mitchell va1 Ho.nnony, 1851 
in ·.1hich the Court hel d that "it can never be mnintained thllt I dli t o.ry 
officer can justify himself for doin an unlawful act by pr oduoi the 
or e · hio su rior. The or er . ey lliat e , but it co.nnot juatify". 
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It is also o.dmittod th~t the effect of the plee inn ma.ttor 
of dis)ute. The diso.greement ranges from considering the plea 
a.a o. valid excuse or justification to regarding it ns merely raising 
the question whether or not, in the particular case, the Court should 
regard the fo.ct of having a.oted under orders as a. ground for inflicti 
o. less severe sentence. 

There is, it is true, an o~rwhelming weight of authority arnon~ 
the publicists and international lawyers, with of course tho r,ell­
lalown exception of Oppenheim and a few Germon writers, for the 
rejection of the idea tha.t obedience to superior orders is on absolute 
justification for a war crime. It is nevertheless a far er., fran 
the existence of a weight of mthority among jurists to the o.doption of 
an absolute rule by Stutes whose o.tt~ohment to their Jlridical tr.'.ldi t ions 
ond to their own view of legal principles ~ foWld sn empho.tic, thoJJ.eh 
incidontal, confi.nnation in the Moscow Declaration. 

It has b en suggested that oven though' the nntiont.l courts, 
according to the Mosoow Declaration, are to oasume, in principle, 
jurisdiction over wa:r crimes conmitted in the territory of the United 
Nntions, the War Crimes Cominiaaion should announce its oonsidered vievr 
of the plea of superior orders in order .to guide those courts whose 
judges have been accustanod to apply only municipal law an me-3 fail to _ 
r ealize auff iciently the significenoe of the punishment of wnr orbtos, 
ond be liable to take too narrow a. view. The enunciation of a doctrine 
on the subject by the War Crimes Carmission, would, it is hold, servo as 
a beo.oon-light to them in their groping for oerto.inty in the fiold of 
conflicting practices and doctrines and might have at least some 
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persuasive al,lthority or serve as ''subsidiary means for aaoortnining the 
law". There can be no strong objection to the War Crimes Conuniasion ma.king 
such a recommendation, although it ia somewhat doubtful to what extent 
the national courts would give effect to it and h0\7 for the municipal 
law of particular countries could embody suoh a recanmendation in ~ts 
CMfl system. 

Fran the foregoing paro.gra.phs it would seem tha.t the War Crimes 
Cormnission might do well to decide in principle to leave the deterndna.tion 
of the effect of. the plea of superior ord~rs to the national courts, 
b th a.a regards the rule itself and as regards its upplication to 
particular cases. 

III. Suggestions for Reoommendati0l181 

But, for the proposed Interallied Court it se~ms that the \Vor 
Crimes Canmission will b~ called upon to fonnulo.to some for of rule . 
I t has beei:i suggested that the ' Gel".JJl.M rulea;; regp.rdine the pl en of 
superior ord rs should. be applied to Gennnn Md other J..xis offendero a s the 
most f air procedure, and as matter of policy, particularly s these 
rules represent intrinsically an acceptable vie\1 of the pr obl em. 
It m a.y bo worth while to draw o.ttenti on to the follm-r.i.ng Gcnnan 
l eti provisions and judicial utterances: 

(1) Section 47 of tho Germen Military Bonal C de, Dec. lat, 1940, 
which has the same provisions ru:1 the old prt3-Nuzi Code : "For a. crimo 
c itte in execution of order, tho superior officer ~l ono is 
r esponsible. But the subaltern who carries the or er into e;j{ecut i n 
rµo,y be punished aa a po.rtioipnn.t: ( a) if he has one beyond the order 
c.iven to him, or (b) if ho kno , the order related to an ct ,hich ai ed 
at enerul military crime or offence". (Quoted from Lon on Intern tion/'\l 
Ao ·~er,1bl.y Report, p. 82). 

( 2) The case Ge any w. Dithrnor Md Boldt (Lei pzi 1921) i n which 
t he Court st . t ea: 

"In <:at irnntin 
orne in ,un th t 

unuer ·,hose orders 
to obey t he onl r . 

he punis ent , it 
tho princip~l ullt 
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of resolution. A r efuaal to obey a comi. ru1 er on a. su nrino 
woul d have been sooiething so unusual, that it is hUJ?ll'.nly 
possible to un erato.nd that the accused could not bring themselven 
to disobey. That •certainlY docs not nw.ke ther innocent, c~ ha 
beun st a.ted above. They had uoquired the habit of obedience to 
military authority o.nd could not rid themselves of it. This 
justifies the recognition of miti0 ating oiroumst~nces". (Italics 
by the Rapporteur). • 

(3) The c~e The Lland.ove:cy Cnstle (Leipzig) in which thv Court 
states: "The order ,loes not free the· accused fran guilt; ••• ,. if such 
M order is univers lly lmown to be ago.inst the law". (c.f. contro.ry 
decis:1:ons in Germany va1 Netunann o.nd The Dover Caatle 1 in b"oth of 
which cases the queation of reprisal was involved. 

(4) Goebbels in his article in the Deutsche .All.gar- eine Zeitun5, ,/ 
,fey 28th, 1944 thre~tening to execute British pilots to.ken prisoner 
in Genn.?'\Y sey-s: "'!'he pil<>;s cannot claim tha.t they were acting un er 
orders. There is no provision in the Laws of War that a s oldier v,ho 
has canmi ttod a disgraceful crime is exempted fran pmishment, by his 
plea of having ncted according to the orders of his superiors, 
especi lly when these orders are in glaring contra.diction to every notion 
of h'Umrul moro.11 ty o.nd to all ouat c:rno.ry intemationnl rules for the 
conduct or war". (Translation by the Ra porteur, fullf?r and more literal 
than what was reported in the doily press). 

It is interesting to ccmpare th wording of Goebbels' 3tatoment lllld 
tht: 1944 tpendment to the British Ml.Ulual of Military Ln:w 1 1929, which, 
discnrcling tho Oppenheim doctrine, concludes: "The question however is 
governed by the major principle that members of the Ar med Forces are bound 
to obey lawful orders onzy end that they crumot therefore esco.p~ lio.bili ty 
if in obedience to a. ca 111anu., they commit o.cts which both viola.ta 
unchallenged rules of warfare and outrage the general sentiment of humo.nity". 
It is however to be questioned ,·mether Goebbel' s utter ance can bo 
considered as o.n authoritative declaro.tion of Ge:rmo.n l au. , 

The Rapportei.rproposes that the Y/ar Crimes Co:nmis3ion approve 
·in principle the application of tho German rules by the proposed 
Inter-Allied Court and reccmnend this decision to th Governments of the 
United Nations, suggesting th tit mif ht bo possible for their courts 

lao to apply the German rules in the trial of war crimes. 1i' on the 
other hand it .is preferred that the War Crimes Coounissi n ahoul for tho 
s ome purposes provide n formula of its own, the Rapporteur su aeots, as 
an alternative, the adoption of Article 30 of the Preuss Dr aft of tho 
Convention on the Trial a.nd Pun.i.ahmsnt of War Criminal s (Doc. I r/ll) 
vdth endments if neoessary. 

The Article in question r eads os follows 

Superior Orders 

"l. The plea of superior orders shnl.l not constitute defence 
ainst a charge drising under ~rticle 1 if the ord r wns oo . . ifcstly 

contr ary to the lawo of war that a person of or dincry sense an 
un erstnn ·ng would kna.·, or shoul know, giv n his rnnk or position and 
the circwnstancos of the case, th t such on o der w i l l ego.l. 

"2. It shall be for the 
to what extent irresistible c 
of the penalty or for acquitt 

ri uno.l o.nd its Divisions t o consider 
pulsion sh.:lll be groun for t i at i on 
" • 
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Noto ; This is u prol.:i.minan,- doou:neot ints~d eµ~J.3 fqr 

tblit peracnaJ. ~ 4:)f membem or ~ Corud,as:lai and thAir 
5&\lbe.ti ~~ 

SECRET III/9 
l5 September• 1~44. 

UNITEl) NATIONS WAR CRIMES COMMISSION 

REPORT OF THE SUB-<XlMMITTEE APPOlNrED TO CONSIDER 
WHETHER THE PREPARATION AND LAU00HING OF THE PRE3ENT 

WARS~ BE CONSIDERED "WAR CRIMES" 

• 

On 6th June , 1944, the Commission had before it a resolution 
propoaed by Committee III an the subject of the "Soope or. t he 
Retributiv~ Action of the United Nations" (Doc. c.20). Thia 
resolut ion contained inter alia the. foll~ statement . : . . 

"From this general point of view the United Nations War 
Crimea Commission considera that the follovdng c at egoriea 
of crimes o.ro ,dthin thG uoopo of its work: 

"l. The cr i me s canmitted tor the purpose of preparing or lannohing 
the war, irrespective of the territory ,mere those crimea have 
been c ommitted". 

The Commission referred this stat ement b uck to the Commit~ee f or 
further oonsider o.tion and the Oamn;Lttee invited Dr.~, Lieut.--Col. 
Hodgson, Dr. de Moor, and Sir A.mold MoNair (if he wer e willing to 
acrve ) to form a sub-oaranittee, to conl'J~der whether t he crime o ment i oned 
in t he above OJctro.ct, and the preparation anq l aunchi ng of the wa:r i t sclf 
should be consider ed as war crimes. 

The other m · mbers, including Sir .Arnold Mol air, hc·w o met ond 
considered o. note 1h i ch the l atter has been good enough to prepar e , 
(Doe. c.43). As t he r oault of t heir disouasions, tho member3 Hod non 

d de Moor r ac end Committee III to adopt t he following ~clusions: 

( I) A.eta c ommitted by individual.a merely for th~ purpo::;e of pre a.ring 
for and launching agres s ive nar and not f alling vd thin the next 
par aph ore , l ege l a.t a . n0"'1; ''vro.r orime'n". 

(II ) Acta ccmmitted before the outbreak of uar " hich coonn d or procuro 
the commi ssion of "wor c rimes" ai'ter the outb r co.k of wa:r, such a.B 

aapr e- 1! ar i n struction .t hat no prisoners sh oul d be t aken, .,,-.,pj_ch 
was foll0\1"3d and resulted in no prisoners be ing t aken after t he 
outbr eak of uar, a r e vr crimes. 

(III)However, such acts a. a men t i oned sub. ( I) and specially the o.ct s 
and outrages go.inst t he principl es of t he 1 ·,;a .ct: llo.tions and 
agai nst i nt ern t ional good faith perpetrat ed ~ the responsibl e 
l eaders of t he · ruds powors and their s at ellites in pr ~ ing 
nnd l aunching t his .,ar ar of such gr vi ty th t t hey should 
be made t ho sub j ect of a formD.l condemnation in the peo.ce-tr c:a.ties . 

( IV) It i s de s iro.b l e t hn.t f or t he future ponal .sanctions should bo 
pr ov ided for such grave outr ges against the 01 ontacy principl e s 
of int ernat i~al l '°'• 

,, 

. .. 
.. . . I • 
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ate: Thia is a preliminary ocument inten o exclusively for t h 
p rson 1 use of members . of t .,e Comnission and their substitutes . 

SECRET -- III/10 
18 Soptemb r,1944 

UNITED ATIONS WAR CR,IMES _CX>MMISSION 

LEGALITY OF PECUNIARY REPRISALS UNDER SEYSS IlfQUART 
DECP.EE OF llTH JANUARY, 1941 ' 

Proposed Reply to Committee I's request for a l egal 
opinion (Doo~ III/7) prepared by Major Willard B. Cowles. 

J.. Facts: On 18 Ma;y, 1940 Hitler issued n decree concerning 
the exi,rcise of "governmental powers" in The Netherlands. Pursuant 
thereto, on 11 January, 194J., Seyas Inquart, Reichskommissar for the 
Occupied Netherlands Territory, issued Ordinance No. 7, 194J.. 
Thia ordinance provided tho.t : 

1. 

"Aa comp naation and expiation (Ersatz und Stlhnel cistung) 
f or acts lhich have been committed at any date since Wey- 25th, 
1940, or whi1:► may hereafter be committed, anr} which are 
directed ag inst the intercots of the Gennan nat ion or of 
the Gr~at German Reich , or are oeJ.culat ed to disturb public 
order or public ife in the Netherlands t erritories pl aced unJer 
the protection of the German troops, contributions may be 
l evied : 
"4 Fr om peraono or as :,oci ationc ( 'tiftun on) which cow=itenanco 

or encourage the aforesa i d acts , or may be pr aourned to 
countenance or encourage t hem; 

"2. Municip lities in •,ho::, areas such cts have been commit t ed. 11 

2. 

111. Per sonal s ervicoo , money contribut ion.:..: or contr ibutions i n 
kin may be exact • 

"2. Wher a. pers onal ~ervico is r equirdd, th y e 
liabl e cMnot discharge the obliga:t;ion by n 0puty , u.rilest; tho 
authority indicat ed i n par gr aph 4 approves of . tl i:3 oi e donu. " 

" Vhe r cont_ i bution is i posed p01 s ver 
a.isociations (St iftungen) t oy fill be egardo 
l iabl • " 

4. 

II ont ri utiom; , , ti thin t o m in of t hi 
l ovi by tho cich Ko . is 
t rritoriu3 (~·mcr A 0 i S!l 
not• • II 

5 . 

"l. Exce t whc u ot u-, or ed i ~icul.u-

r o s or 
:3.coll ecti ly 

•mn 

• l,;J ' i f.j 

(; 

durr:...ncl not o h 11 ue ,,xccut c, in confo :i t y ·::i th pr ::lions of h· 
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t herl da R1:J ulo.t i ons or civil pr oc dure; it ' Ydll for such 
pur:,oscs be r e r dcd M :m ex cut bl0 judgment. 

"2. Should the contribution not be discharged by the due date, 
it~ c ol l ection ·,ill b enforced by arrest. 
· "3. /her e a cont ribution io l.evfod o an association (Stiftung), 
the persons who s t and in danger of arrest shall be designated 
in t h~ demand note. 
"4. '.iJ1e arr e.st shall be made by the German police." 

On 25 - 26 February 194l, there wore riots in Amsterdam, Hilversum, 
and Zaandam, · followed by strikes. It may be presumed that there were 
Genne.n r egulat i ons or ordinances ngainst such riots and a trikgf. 
Three dey-a later, on March 1, the German Direqtor General for"l>tl.blic 
Safety and Police , S.S. Brigadeft1hrer Rauter, informed the 111B3"ors of 
theae cities that, on account of the events of 25 - 26 February, he 
( Rauter) had l evied fines en these localities in tho _following wnounts: 

Arnst rdam --­
Hilveraum ---
Zaandam . I ---

15,000,000 guilders 
2,5001000 guilders 

500,000 gui~ders. 

The three city governments were required to depoai t these 
r espective amount s in the Rotterdamsche Bank at The Hague on the account 
of the Reiohskommissar for Occupied Netherlands Territory -- Seysa 
Inquart. The t erms of the Ruuter direct i ve w~r e published the next clay 
(2 March, 1941) in tho "Tol egra:5.f" and "Algemeen Handelso l ad". Tho 
published notification stnt ed ,that it wo.a made public in ~ocordancc 
y,i th the t erms of the Code of Dutch Civil Procedure, and, accordingly, 
had force as a "prov.io ional decr ee ". It stat ed further that the 
directive nas issued "by virtue of Art. 1 of t ho r egulation of the 
Reichskanmisao.r for Occupied Netherlands t erritory ( Sey as Inquart) 
No. 7/4J. of 11. J. ., 041 Olld in agreement Hi t h the commander of the German 
forces in the ·11nerl o.nds." 

The dir ective roquired ~t tho monies be collected from those 
inhabitants who, according to l o.t est- t ax ·as~ essments , wer o assessed oa 
having an income of more than 10,000 florins. The fine Yla.'.3 to be t reat ed 
for• collecti on purposes OB an extra asses sment on the income t ax of 
s uch persons. A Dutch Aot of 22 MD.Y , l~l+-5, apparontly deo.ling with 

' t he met hod of collection of direct t axes , was t o be applied by analogy. 
The published report of the Rauter directive also -st t ed t hat if t he 
finen 7er e not paid on time "further r prisal measures" might be t o.ken. 
The nature of tho 11f urther" r epriao.l measures v1as to double the runount 
duo from individuo.l a who did not pay on time . Provis ion a.pp nrs to fuvo 
been ma.de for tho tasu~co of r ecei pts f or money paid. 

2. Ques t i ons Pr sonte d: Tho f ol lowing fund 11t:nto.l qu0sti ona a.re 
r ·sod on t he for e oing f acts. 

o.. V thu o.c tion t alc n by Bri gadefUhr0r Rautor cons i s t cmt 
with tru: l aws and oust oms of uar? 

b . Is tho Seys.., Inqu decree con.• i 3t ont va t h the 1-,15 
d cust of \/?r? . 

3. These quo~tiona , toe~t hur w · th ro l o..t u aubs i · v.r.r questions , " ill 
b e · 3'.!vr oc1 in tho o ... d r r •i:.; ed. Quest ion ' ' i s n 0\1 troa.t c • 
On the b is of the f - cts a t hand on on th ~ra of b t h do ento 
nothin c ould dly c c l o r t ·t>hr,t Art icl e 1 i s c ncorno '<d. th 

• 

.. 

pun lt ios d :pr · a a , not ·.tith requi 3itions or ·ontr i butiom.1. / 
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" equisition is the nnmo for t ho demand for the 3upply of all kinds 
of . iclcs necescary for an ancy, such a s provisions for men 

d horses, clothing, or meona of tranaport," (2 LDllt~rp cht's 
6p cnheim, International Lo.w (6th ed, 1940) sec. 'lJ.+.7, p. 317), A 
contribution is a demand for money for the needs of the ancy, made 
in lieu of r equisitions of supplies. (Id, at 319. $eC; also 
paragraph 423 Ch.XIV, British Manual of Military Law). 

4, The controlling int •rno.tional rule is Art_iole 50 of the Hague 
&gul tiona which provi.dea that : 

"No gen :r-al penalty, pecuniary or other wise, shall be 
inflicted upon the population on account of acts of individuals 
for ,Jhich they cannot be reg:irded as jointly responsible,". 

This provision perm.its the imposition of a general pocwrla ry penalty 
upon a community, hy wS3 of rcprhsol, for acts of individuals there of 
which the town ro.ay be preswned to be jointly responsible in not having 
prevented the acts, R prisals by an occupying powor are legitimate 1hen 
taken for a breach of the occupant's regulations by individuals vdthin 
tho crocupied territory, (Paragraph 344 of the U.S. "Rules of Land 
Warfare" of 1940 (FM 27•10); paragraph 458 of Ch, XIV of the British 
.Manual of Military Law; Spaight, Land Wcrfare, p. 408). The intention 

-of Article 50, says Spaight, "is to confine collective punishment to 
auch offences as the ccmmunity h~ either c,)nllTlitted or ho.a allowed to 
be committed", and that ''tho t ovm or village community is in the pgoition1 
of a surety for tho behaviour of the r esidonta, and••• each member 
is r egarded by the occupant as a bondsmen ho is legally, if not 
mor::uly, responsibll:l for his fellow-citizens' efault." (Spaight, 
Land Warfare, pp. 408-409.) The following statements al~o make the 

- tter clear b yond doubt: 

"Thia Article (50) impliedly sanctions the infliction of 
pecunia.I"'J penalties, or fines, ond other penalties on u c~ unity 
for eta on omissions for which it is clec.rly nns •,orabl e , 
Theae acts o.nd omisaiono refer not only to br~achea of tho laws 
of' Y1a:r:-, but also to infringef onta of the occupying CO!ro:landef'' s 
proclamations or marti l la-r, regulations, as well o.s to failure 
to :lUpply l egitimate contributions and requisitions, Moreover, 
wher e r cprisflls ore permissible collective penalties may be 
i m~osed, Occupying c~ 1anders have usually held tovm or 
village jointly responsible for drunago dor1e to rai1Y1aya, bridges, 
t e l egr aphs , oto., in t h e:; neighbourhood •• , " (2 Koith'a Wheaton, 
Int,~,\ 7th cl. 1944), p. 261), 

Even Nya, ho dislikP.s collective r es onaibility, at t ea tha t m:mif st­
ations of revolt, and tho like , by populace gives rise t o the 
collective r eapon ibility of tho c mun:Pty, (Le Droit I nt ern tiono.l , 
III , P• 429, cited in 2 Garner 158). Though he o.lao dinlikes the rule 

1d urges that it be chnn c , L·,utcrp cht, in tho 6th uditi n of 
0 pcnhe im'a Inte rn tion 1 L w {Vol. 2 , p , 449, sec. 250) admits ti at 
the e xist in ~ l aw i s us ollo m : 

" her e is no oubt that 1'.rticlo 50 of th~ H . ue Ru ulo.tion3 
oos not _prcv nt the burnin . , ,y ,, ---:,;y of r opriso.J.s , of villag a 

or ve t o ms, f or a trE:no ous t t ck c anmi t te thor e on 
unell\Y sol i ero hy unknmm i. 'vi ual ::i , d , t fa bui n oo, a 
brut elli or ont h a his OfTiJO tuni ty." 

••• 
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" 5. Comparing this xtreme right i7i t h •rhu.t ·,1ns done by the 
Rnutor-SCyss Inquart dccreeo, it rnIJ3 be observed with Spaight that 

"Of' all the punishments used by wor l a,,, fines are 
the oanmonest and in many Y.reya the most s ati~f actory 
and humane. " ( Land VI err are , p. 4Qe) • 

It~ therefore , cannot be held , in the present state of the l aw, 
that it is a violation of the la·us and custorr.a of' war for the 
occupying po, rer to ia ·ue a general decre threatening collective 
peno.l.ties as a reprisal menaure for breaches of the regulations 
of the occupant or to co.rry out such a. decree ,man regulations 
of the occupying power e broken by the population of an occupied 
town. Nor is there M3 ositive la\"/ restricting the amount · of 
p~ounio.ry reiriso.l oft character; and, llhere only persona in 
the s ame looc.lity are pen:uized, it is not forb~.dden to imposo a. 
penalty upon a pc.rticular class of persona i~ a tmm, such as those 
who have the capacity to pa;, the fine . 

6. We pass now to the consideration of question '.!a'• This 
1\mdamcntal question raises subsidiary ones which will be stated aa 
we proceed. It is basic d.n considering what follows that thero is in 
the record no cllegation of o.otion taken undar the remo.ining articles 
of the decree (i.o., Artieles 2 • 5 inclusive ). It may be remarked 
that violations of internaticnal l av, do not ordinurily take place 
by the mere issuance of a decree. 'To.ere must be intcrnationa.lly 
illegal ~ -- here illegal :lCts done under color of the deyss Inquart 
decree. Vi olat18na 1Tlll8t, therefore, be sought in ·r;rha.t waa n.otually 
done und(;;r" tho Soyoa Inquart decree . 

The first subsidiary question is• aa f oll0\7S: Mey the following 
l egally be ox.acted from the populo.ce by a military governor: 

.!.• Personal services 

11. - ijoney contributions; or, I 

fil. "Contributions in kind"? 

These questions are raised by article 2 of the Seyaa Inqunrt 
decree . Articl e 2 1s distinct f'ran Article 1. 

Article 52 of tho Hague Regulations io pertinent to the questions 
presented. I t read.a 22 f ollom: 

Requinit ions i n kind ond services shall not c 
dem de from unici litiea or inhabit ta except 
for t h n d.; · of t he 0.nt'(Y of occup t ion. Th 'Y s~u l 
be i n pro ortion t o t he r esources of the c W1tr.Y , nd 
of ouch a n tu.re a.1 i ot t o involve th· inhnbi t ruit s in 
t ho obl i ation of taki ng part in . 'lit op<;r t i onn 

gui nst their :m c unt ry. 

Such quisiti n~ ~;.11 s r vicoa ah~f l on 
on the ut ori t y o the c · 3n r i n the l oc 

,Contributions ( i . e . , 
f n.1 o:::: ,;i l o e 

shall e giv n :ind the ·) 
r !:'. c 3oon 1u poo i bl • 

furnishc ) in kind sh~11 
inc. ; if n t, ~ r ~c~ipt 

, nt of th o.rnou t u ... h 11 be 

' 
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i. Porsonnl Services: .Article 52 of t h Ha£;ue R gulations 
quot ed -:bovo pr ovide s that requisitions of aervicos 1noy bo 
demanded from inh1;.bitants for tho needs of the artl\Y of occupation, 
but r equires that such s ervico a be "of such n nature o.s not tp 
involve tho inhabitants in the obligation of talcing part in 
military oper ations against thoir m country." There is 
nothing on th f o.ce of the Seyss Inq\.to.rt docrea which shows th~t 
tho ;,er:.ional services referred to iu-o f' or other thWl the noeda of the 
n.I'Tl\Y of occupation or that -such services would involve the 
inh~bitants in taking part in military operations. Thora is nothing 
in the present record sh~·,ing that .Article 2 of the decree has been 
applied or misapplied. Such n provision is clearly susceptible 
of abuae. in an illoge.l faahion, but thia provision of t~e decree may 
not be hold illegal o.a it atru1da without showing nn ubuao. 

Tho r equirement that ·.mere i1ersono.l services are exo.cted, tho 
pera on baa no ri ~ht to discharge the obligation by u doputy is not 
illegal on i tn f 2.ce. Action under it could, however, be illegal. · 
huo if tho :p3rsonal servlices of aged men or m,men ·ro r e demandud 

for e. type of work which could b o done only .DY strong younger men, 
this would bo illcgnl. The pre3ent record cont,·,ins no in 3tn.ncoa of 
the U3e of' this provision. 

ii. Money Contributions: This matter is controll0d by Articlo 49 
of the Hague Regulations \?hi.ch provid~a that if the occupant 
lovios money contributions other then to.xos thia ahull be only f or 
''the needs of tho arntY or of the adminis trr,ti n of the territory in 
question." Proper money contributions can thus l ogally bo exacted 
by the oocupont. Thero is nothing illegal in the decree on this 
point. J..ny illegoJ.ity must, therefore, be found in the facts of its 
application, nono of ,rhich appears in the present :record. 

' iii. "Contributions in Kind:" Thia trnn.ala tion fran tho Soyoa 
Inquart decree appears to be inaccurate. The phroa.., "Contributions 
in kind" ia o. contradiction in terms ~.nd meaningless in ita context. 
PerhapD the Dutch t erm of the original docrcc means "requisitions". 
The French text "lcs prostations", used instead of "lea contributions", 
indico.tea clearly tha t the armso of the phrase is tho.t "what is 

.furnbhcd" in kind sho.11 ru:J far a.1:1 possible be pa id for in cUEh ( sec 
2 Westlake 96). The phrase will accordingly b o treated 83 t hough 
it r t.1 0.d "requisitions". Therefore, t he considerat ions und results 
act forth unde r 'i I above aro api)licablo here. Article 52 o: ·pJ.i oo 
both to re quisition in kind and of services. 

7. J.rticlc 3 of tho Seyas Inquart decree rai ses the riub:-.lidi c..ry 
question: Mey individucl.s lega lly 0 he l d coll~ctivezy li~blo for u 
c ontribu·i; i on v,han im:;,osed U? On s ev rul r sons; or upon :i c or poration 
(Stiftung) ·,,hen tho individu.o.l s connect Jd with tho corporat i on, 
who -- ~ r equired to assure ·) t.mt or be he l d re ;;:;- onsib l o f or non­
payment, ere acsignnt od? 

Ther e i no rule , of intern~tional 1 , : i ng such • pr actice 
illo nl. Even much 1 or e nrbi t r ary n casures o.cc or d t'i t h the r , ct ice: 
of st ~t ca ( s vo ~pa i ght, Lend We.:rfc.r~, pp. 405 - 407). 

8. The r -r:,ainin . :ll'tic l eo ( 4 - 5 i nclusi vc ) re l o.t t o procedure . 
On t heir f 0 ceu t here i s nothing illegoJ. . 

~. J ccor in[;l.Y, it ncnc1od th t Cooir · t t ', I be advi30J. t · t 
uostion •a• ust be in t he of'finn·\tivo , · 'l th~:t on th :;_)I'CLJunt 

r ecord, question ' b ' must likc ·,iae be ans vcr o in ch.; u.ff'irmctivl: , unlor ::; 
a aubs idi ury question, v,hich i :; not svrorc by t o rcoor ", can be 
nffi nnativ- ly cot blishcd. Thi~ question i ' '.! thor or not Suy::is I n uart 
a:_)pr opri o.t t o hia e11m uoe t he monoy p , · d in. Such o. :)osaibility 
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i s suggested by the requirement th t tho monies be 
po.id into his account, but this fact obviously does 
not prove , logallJr, that he appropriated tho money. 
However, if it could be shown that, undor the guise 
of a reprisal., he was in fact enriching himself, 
hie action would constitute such a violation of the 
lo.we of war as to constitute a vre.r crime. 

• 
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22nd September 1944. 

SECftET. 

UNITED AT IONS -W/Jl CRIMES COMMISSION 

COMMITTEE III 

REQUEST BY THE COMMISSION FOR A LEGAL 
OPI N~ON S TO WHETHER CERTAIN CTS ___ ,\RE 

. ' w Ali CR I!,f'.ES . . 

REPORT by M. 9:_~~ 

?RELilH ARY RE! iARKS 

Duri ng thi war, our ezm i0s ha ve di s carde d the very 
p :rinciple of independent courts. In a zi Germ. ny judges 

are expected to mete out "justice" in conformity , not with 
t hoir conscie nce, but with the orde r s of the Party; i~ , 
th ey do not , tb~y aro dismi s sed. Even the ties which bound 
them to the l a 1 have been loosened; and th is was done, not 

t o augment their in ependence , but to m._ ke t hem mor 
s ubservi ent s til l , by putting them under tb0 obl "g tion to 
di.., r g r d th l uw ih e re cuch disre ara i s t8 tho i nt e res t s 
of t he Party. ini s t ~rs of Jus tico, such us Jt.(>c ister and 
Thiorack , Pr e i .dont Rothenburger of th0 Hanseati c Cour t of 
Jppeal, nd Hitle r hi self l~uve made this nbundc ntly e l l) r 
( e . g . : Hitler' s s p eeches ancl ciocl"E'es of iarch 2lst,1942, . 
25th April , 1942 , 27th ugust, 194~ ). Ev n Gorman law ·s n ot 
laVJ o r.10 cone i v it , for the Na zi s hqvo, w. n they till 
t oub l to ko p u·) ap~)e r anees, us ed law iDOX'elY to cove r, 
und r cloa k of logali ty, the ir \'J orst mi.sdu ds; t hor -:Co ro it is 
irn os ' i blc t o con · d r zi Courts in th e s o li ht as we 
wo 1ld our own, N vort h l0ss , notvJi th s t a nd i ne the n;,1 1alling 
ni.sus e 1hich h cm m de of tho '/Ord "Just · cc " a. 

i ocrimination she J.d b made botw on tho s e who can r : oon bly 
v fQtldo ac c ou1 t ,..b or thoir jud ici a l _ ct::, an t osc w .o 

cannot . In vi e1i? of th0 bs 1 co of =:i.ut!!or i t y v1bl ch ould 
otJ s::;i , t une , ._ ml of tho f .. ct t h t t .. c ·1 .ol t t, r i s 
pr ctically un_r·1· c -do 1t d , it has no t b n _ound conv 1 int 

to a t t p t t o y o ·m in thi s pa or m n:yJ,. b trac t princi:!, lc.:s . 
Th various . ,;;., ido o o ch qu s tion h ~ v n out l i ned nd s omo 

so lutions t nt at i vc 1 s 0 te , i llu t a tod v1ho11 1>0 i l o 
by cone •o t c co.~ vhi ch ro b<.L oro Cammi t too 
I or con i oration 

X X X 

Co ·. t t c II \'/us sko t o clv i 'I .O C. a 1• :t 1 I 
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of th0 followin~ eases should b? rognrd d ac wnP cri.mea: 

(a) 

(b) 

(c) 

(d) 

that the i nstitution of the court was itself 
i l l egal ; 

that the jurisdiction conferred upon the court was 
illegal (e.g. power to impose punishment on 
r e latives of th accused); 

that .the sentence was in excoss of the iegal 
maximum, or otherwise illegal; 

that tho court was directod to f unction, or did 
in· f'act function, on principles inconsist0nt 
with tho fundamental r ules of' justice, · 

e,g. 

that the proceedings did not in fact constitute 
a trial;; 

th :-:i t no proper 011portuni ties for defence wero 
given to the accused; 

tha t the court was not bound by lc.1.'w but p p l i ed 
an a rbitrary decision of the judges . 

X X X 

A. Tho ins titution of the court was 111 -g• 1. 

(a) .I f' t~ Gour~ was in" ti tu1'ed b Quisl ing 
Government, t~e court \tas · 111 gal by national 
law· th nets wh ich it porformG d wero not 
aentonc es a t all but arhi tra ry nets . ,·,1 thout any 
legal va luo. Some Quisling Gov~rnmc nts have 
inst i tuted such courts ( e . g . "Vollrng richto" in 
Czocho s lovukia; Czech c ciLe No.116), but, ,Wllcss 
thoir s0ntonc os , re, a t s omo f uture dato l duly 
val i d t d, th ey will r m~'i in nul l .und void. 
foroover t .. ooo who have t a lcen part in s uch c t s 

may incur c riminal Jr os0cuti0n i thy can bo 
indicted before t .hoir national ·cour t s , bu.t this v 
i s an i n t r na l mattor wh ' cb cone .rn C El Ch na tion 
i n p ... rticular. 

(b) If th court wao i ns t ituted by th oc cup i .r 
contrary t o intern· t iona l 1 w, th " 1 sw r id n ot 
so sim·11e. The Hagu Cbnv nt ion I V do os no t 
expr ocs ly i m·iono upon tho occu:pi r , n ob l i ti on 
to aJ l ow th l oc 1 court s t o cont i nue W1ctioning , 
but in Artic le 43 it in '"'tu tod t h t t. - ·oc cup i r mu .::: t, 
unl sc b s olut l y :J revent d , r cp c t tho luJs in 
forco of th Country. 

From Jh t pr •codes fo l Jov :-

(1) h t l oca cour t s ~t u~ by t h oc upont 
und r tho .rotonc th,i t th y · r "nationa l" 
Court•· u o v1 i t hout 1 1 oxis t o co , Tr. 
oo- c a le., d " . r> j_ t r 'lt i on <.:our s " ,1 ich woro 
o tup by t r. o Gc1 manu · B r,i m d 1ring t . 
. s t , r f 11 u er a ~ory; tho . c t 

h t ·i r _Jro ccclin·_;~ : . re s b e: uontly 
vali nt d o<.· not ~'r C! . Url ... 1t , unt i l ..,uc 
va 1 nti on took pl c , • 11 thti r a c a wur c 
nul and voi . It ,c.c1 r t . <..:o of oc 

. -
•• 

• I 
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court inst i tutt1d during t h i s w.., by the 
.Germans in Bclgiwn ( th so called 
administrutivo Courts: Bolgi un cano No.274) 
and in the e therlando come under this 
ca t agory. The sum shoul d uprly to courts 
whichha.vo been institute d in a country that 
was annexed to the Ro i ch in violation of 
in tornational law: Czechoslovakia ( case 116), 
parts of Poland, Luxomburg (case 256: Simon) 
Al~aco-Lorraino (1!1Rench cas0 279 ·against, 
Wagner & Burchol,, ElJ'1)enMa l.m4y, Danzig, 
Memel, etc •.••••••• 

(2) On the othor hand the occupant may be justifiGd 
in some cases, in setting up, to judge the 
inhabitants, courts 2.f_his own, and na.msly, 
if local courts refuse to aariiinster justice, 
This v,as done in Belgium in 1918 ai'ter the 
Belgian courts had refused to work. The 
Supremo Qourt of Belgium hold vii th much · 
reason that tho proceedings of such Gorman 
Courts were not valid by Belqian law, but 
many writers on internntioau --riiw are of 
the opinion that-:tlio de facto power of the 
occupant entitles him"to admini ster justico, 
and evon imposes upon him the duty to 
administer such justice by virtuo of his 
o, ligation to oncure public order. In 
cases such as those tho national law and 
the accepted rulos of interna tiona l l a w 
a re not in harmony. Furthermor o i t i s 
g0norally ncc0pt0d tlrnt, by int o :rnn tional 
l aw , tho occupior may, if the local · court s 
a.re incapable - or insuff · cien:t to -
maintain publ ic order , romovo the judgos 
and roplnce them by hi s o\·m judges. Such 
action was tukon during tho las t vmr, in 
FRunce, in the dist1,icts of Longwy and 
Briey. ( N.B. - Hero again, the Court of 
Apponl of Nancy on January 8 , 1920, 
dcclarod ·tho deci s ions of tho ue judges to bo 
nul l and void by French law, but it doos not 
no cessnrily follov,-·'.tnnt tho np . ointmont of 
tho courts const i tute~ a viola tion of 
~ornational_law.) 

I t s c cmo thorofor t hLt tho mcro fact 
of' c itting n'"' a judge on n cour t v1h i.cb wac 
i l l ega lJ y in ~ i ut e shoul d not b e c • •dod 
a s a~ crimo . 

Shou l d tb judgml, ntG of cuch c ou r t " b ·. 
f ir and roaso ab J o , i t i ev en ;108s ib l 0 
th t t ho na tion concorn d may, a l t .. ough u 
violntion of t. c law ha , t ee .ni cally, b en · 
commit t e d, wniv its r igh t t o .)ro;J cute . If , 
howov r , the □ ontu cos hav be n m~ni f tily 
unfa i r , or intot de t o :.1.voui1 t h c ... u s o of 
the onomy , or th , t th y v iola tod the r u l s 

, o boh vi our of cou t o .Lnu ~lly ace~ t ~d i n 
ci vil i scd count · o , t hon th ci r u ms t anc c 
tr~ t th e cour t i t ~·u lf w~ ille,gL may s~ rve 

s nn . gc;r uvn t ine ci cu c.:kmco i'or t he j udgvs · 
vl~ o t ook P<-rt 11 th i u :.; i 1 0 s . It s ems , 

f o ~ s t :i.nce , th 11 t t h pv r :.,onc I o c orvod 
on tho S.S. tnd P l i co Co r t e (S.S. und 
P oli o i gc richto ) insti tut cl i n Norw, y by 
Tc boven ( b ao 131) ahoul d raLdo t o nsw r 
for tho j ud icin l mur•d :.r in ,, . i. ,h t L y h n 
t :. on part. A 
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Th act of. in~tituting ouc h a court 
is , in uome casos , l U:;U ·pa.tion of 11 
s ovorcignty (war c imo To.10 in thG 

I• 

1919 lis t) nnd it vli ll bo f or the 
Commi e £> ion to doc i do wh -i t vii 11 be its 
att i tude in r0spoc t of Guch usur p a tions 
in gonoral. 

X X X 

The jurisdiction conf'0rro a upon th0 court was 
illegal. 

I n this r0sp0c t it seems that tho v10rd II illsgaJ 11 

should moan "illegal by tho l o.w of nations", which 
i miJ JioG that such .11 1 llcgali ty" would bo or s uch 
a gross and fla:gr unt nature th a t i t wou l d 

• revolt any c ivilised person.. Ii' we consider 
instances which have been publi" hod during 
this war, it seems, from th e info rmati n whi ch 
is availnble that s ome courtQ havo be n g i vcn 
jurisdiction to pun ish by death: 

( o. ) nccusc d w!10 nro :-tnd cann ot be oth rwiso tha n 
innocont of th crime fo1" ·.ih ich thoy 
are sentoncod, ouch ets ~>c rsons who, 
at the time whon the crime v1.:s comm itted, 
Wero in cus tody i n u ~no 1 or i. ntcrned in . 
a concentra tion camp ( th i o m" y ' npply to th 
Franch co.so No. 278 \'/l;c r 0 it •om. tha t 
j l s o-c nllod t erro~ ists w re rid and 
shot for ac t s in wh ich th ~y hn d t ~l n 
no part): 

(b) po r oons r1hoso uilt h as n ot bv -n. pr•ovod, 
euch as r ela tives of men _1ho h rNo 00c p od to 
j o in tho Al l i~d Forces ~ or r ola t i voo of 
p0 r sons conv i cted of s abot g , o tc ••• ; • 

( c ) pardon a c cU6Gd of ruci· 1 oI'foncos ; o. g . 
a Polo for. having pro~os od ma rr iage to u 
Germa n girl ( "Ju t ico 11 ) - Libe rty 
publica t i ons , ~.15). · 

Other, but s i tla r oxom loo a r c t o b e f"') und 
among t h e C.: s0a f orwnrdod to th io Comm ies ion:-

( i) 

( i i) 

(i i i) 

Gorma n mili tnry courts in Luxc: mb urg 
(Sondorgericht) hnvo b ~c n eivon 
jurisdicti on to sont nee to doa th young 
Lux0nburg0r s who .~afq sod t o j oin tho 
Gor man rmy ( au · 250): 

tho '"'nmo 11 Sond0 ge richt " in Luxomb rg 
. on to .av s nt c d to d ath rans 
r,~o .... V G gi vc n sh v . t r t o youn 
Luxemb urgc r s who w0r cv di1;.g mi litary 

0r:v ico i n th Gv r 1.. n l'rny { cn. c.o 2 56 ); 

in · Cz ch os lovriki n , F:bcmk ' doer .. of t . y 
27, 1942 , provi dotl tho enth Je na lty for 
r o lut i v s of nor ono v1 .o .nd . i. v0n h 1 t r 
to un c,giato . cd C-~ •cl.a ( • "' o ~ljJ. 

-,I, 

·····-
_, 
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Wo do not know now i:f, in all thcso c a eos , the 

puni Fhmont has b00n im;>oeod by a court or by an 
administrativo authority; in the fo rn~ r v nt it ia 
proposod that a ll these crimes should o consider d ns 

"war crimos", nnd th .. t thuy eh uld be chn r d ·not only to 
. the- porson in nuthority who conf'errcd such outrageous 

j uri ~iiction upon the court, but a l s o to th po r oons 
wbo ha ve, a e judges, co-operated in the i p o r~ i tion of 
den th pon '1 1 ti c s. 

In tho co.nos mentioned o.bovo, ti.oju r i :::,diction 
con.t' rr d p on tho court contrary to t h la · of na tion□ 
wouJd nl o probably be a violation o th locq l law. 
But it may hnp~ n that such juri sdicti on 1o_"_violation 
of l .2,S._l l a w _on~l• 

For 0x .. mpl : 
1ot punish · blc, th 

In a country whc ro go in on stri c 1 
occupant mn.kos o. trike o. cri 111 ina l 

off enco. • 
Lc:tving as ide f'or tho momont the question wbo thor the 
~e nalty provided is excessive or not, it i s · obat ablo 
whethor th occupior has tho right to crc:.i t o new , 
crim0 :::i. Surely tho oc cupant mny imposo 01101•g ncy 
r~gulations dostino d to maintain ord r (curfov,, otc.) 
bu t crc.,nting new crimes when thi s is not ri.boolut ly r oquirud 

f or the rn.c.'l. int ._ na nce of' ord r is qui to ' nno th r ma. t tcr. 
The critcri . ie whethor to anfety of the · uu l ic or of 

the nr rny requi red n modifica tion of the law. 
Thus, p0nnlis ing strilcers may b0 le itils t if the 
r: t r ik0rs, by thoir unruliness , endangered I)Ublic ord ' r, 
but it i o cor t ninJ 7 not s o if it was i ntondod R - a mea n of 
coerciol'\, to force unv,illing labourers to woi-k 1n 
indus trios v1hi ch were providing Gorm..'l.ny with · r,sentinls 
s uch ns war ma t ori o.l, The obj oct with v1hi ch ·u.cb 
jur i sd ict ions wa s con:fcrre d should d ot rmin v1hot,.or it 
i s n w~r c rime or not. 

I n ._ e ct of the Dutch case f i l0d d ., 14e, 
it was obvi ously un.noc "' ss .. r y to pr• vid .. ~ dra stic a 
p nLlty a s d n th for s trikers ; c tri k -r s c~n be plnc ed 
i n cus tody_, or ove n into rn0 d in cam. s if no c (. CC r y, but 
t .ero is no no -d o:f putting them to d n th, 

In Belgium t h r e is n de cre e i gnod "RLI'.D ,R" dn tod 
D c r 10 , l '.)42 , also 11rovi.d ing tr. d n th :-:_) nnl ty 
for s t r i co re ; th r ason th c: rofor• i " in tr.i ' , c .., s o 
o:>•. 1ly ndm l ttod t o b t h .. t s tri k rs n.r dutri , t a t o 
Ge mnn i nto r os t o . 

( n ) 

(b) 

X X X 

·s n t 
i] 

nee VJ~. s 

enl. 
in xcoss of t hv 1 et J m, x i . t: , or 

I I p o3 i n cxc s~.d v · uc t enc s 1.-1h n th u i ch,. ont 
is ou t rr '1. 1 p r o: or t ion •1i th t ho C!.' i J'l~ ::1. d in 
o sc o .. 1 mn ximu ie , fol" jud ~o , 
~r., n · -.,.. -~ cl e vii t l. int ·nt , '1 rimo 1. th 

.gni tude j t . 8 \'J.",O • • [l O i rn OSCJ C ch n OVl t c 
h U,.d be O<::Vvrcly 1 i."hc d. -

r n t 
co 

Dur1 
0 

t, j c, r , l~ ••c,v r , t h n1.. !'1 c b e n m,ny c :-1 .... c o 
cl. oxc · .. .rnivc :rnnt ne t. :1 1t .o ·i s c.d ;, · i 1 w. 
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A decre onacted on Decemb~r 4, 1941, s i n,d by 
Goering,Frick,, nd Lemmers nnd conc0rning criminnl 
}?rocedure nga inGt Pol s and Jews in tho annexed regions 
puni ch d with dea th, among oth urs, th f'ollowing acts : , 

utterances inimic 1 to the Germans; 
incitement to disobedience; 
lacerating or defncing officia l notices ; 
damage to German property;, · 
lowering the pres tige of tho German 
Reich or peoplo · (within this section are 
included the so-called r acial· offonces). 

V(e consider th c.; t a ny judges who h ave given offect to 
this docree by s ontencing tu dea th par ~ons accused of the 
nbove offences have made thomse lves gui 1 ty of a war crimo. 

The. same applies to the order i ssued by Daluege in 
Bohemia and -Moravia on May 28, 1942 (Czoch case 116) 
p r ov i ding tha t any Czech who f nilod to r -gis t cr whould be 
l i blo to cap1 tnlpunishment. 

It seems tha t the same should n1ply ulso to those 
judges who h av o C'"rri •d out Ch r i s tiansons deer c of' 
obr uary 2·-· , 1941 (Dutch case 148) . 

Mor over s uch dec r Ee s are cri i na l in thcmsc lv0s , 
pr ovided they .have been carr ie d out, and t he authors 
thereof B.ould not s cape punishm nt. 

Another quoation which can be ·cons idcrod to con 
. unqer t his .so.ction . is raised by tho British cas es 219 to 
255. Here Italian Military Courts hnve i mposed sentencec­
wh i ch s eem .excessive , wi th the • aggr nva ting circumstances 
tha t, in viola tion of the Geneva Convention, 

(1) th e accuse d was put on tri a l wit!;ou t no t ifica tion 
t ~ t qe protecting pow er; 

{,2) . tba-repr0s0ntativ0 of th e prot ecting poll r was 
n~ t g iv-n an opportunity t o a ttend the hearing 
of th e caso ; 

( 3) th · ent -nee w0, s not co mmuni ca t e d t o tho 
protecting power; 

( l: ) judi ci a l proceeding w re held wh roas only e. 
di scipl i nary puni shment should .av been 
i mposed ; 

(5) some of' the Pri s oners of' war w re made t o 
under o the ir sentenco in penit ntiary 
o..,tab J · shments . 

Tho sentonc os which w ro i ~ ) a od v~ icd botweon 2 
or 3 oars rind 2Q t o 30 yonrs i m::. r · co ont , aB we l as th 
d·a t h penalty . __ lt~ough many of' t :: c sc t ncos seem t o av 
been subs0qu0ntly commut ed tbc r SG 1 G t o be l i ttl 
doubt thnt tho judges of the c ourt i~p o od excessivo 
penal ties . he per s~ns respons ib1 i'or t .. · s stnte of 
nffnirs aro no t only t h • offi cers w .o a t in the co rts 
but also t he : rosecutor nnd th judici~l o ficor wh o 
convenod th court . 

• 

• 

... / 

Th re s , ot h r k i nd of J.; un ·· shnont 1h · ch i a 
r:1 .. nii'0 s t ly i1leg::il i it i3 to bo oundc i n s oc t · on XI , Pi r :i. . 2 
in f nc of t. o Decroe of ov bor 4 , 19 l(Pol3nd )th 
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s in i s t 0'l" 10 ... ning ,-., f which is clour; "The court mny d i G_ noe 
ii th ntmi:ih. ent a nd refer th e case t o the S er t Sta. t e P? ico" • 
rt i tho fir t duty of a judge t o t ak(, a de e i s ion i n c ~u::os 
s ubmitted to him, ho must e ithe r c onvict or a cquit. 
Judges who have ordered tha t the qccusod bo handed pvor to 
the Gestapo shou l d be troa ted in the G[U!lG wo.y as those wh o 
have i mpos ed oxcossive· puniohments. 

X X X 

D. The Court 'was directed t o function, or did in 

f a ct aunction, on :p1"inciples inconsistent with the 
fundaQatal rules of justice. 

( a ) There was no trial: 

I n an order s i gned by Genera l Da z0r on J a 1uary 12, 
1J43 (F ren ch cnse 181) it is pr ovided that ~ars ons 
f ound in possession of a.rms or ammunition c ~n be s h ot 
without a tri a l as we ll a s any -pers oljl~ who h v0 g iven 
shelter to them. Likewi~o, in t he Nory, g i a n c ase 
No.131 c.ga i ns t Terboven i t i s stat t-d t ha t orwcgi ans hnve 
been executed without a trial. 

It has already been po int ed out t .a t · t i s dif icul t 
t o Know whotber s uch shoo ting has been ordcr>c d by 
a dmini tra tion ac tion or by a court. 1/ha t eve r tl.o c nso :mo.y 
bo , the )G r s on in a uth ority ~nd the pers onG 1ho 
compo ed th c ourt have c ommi tte d a judiciary nurde r . 

(b) hero was no ·de f ence : 

W do no t know of a ny up0cific cn:J s du in_:; thiG 
,·u1r whore t he accu d m do.:. rived of th , r ip;ht of def0nce 
but it is ])robab lc t h -· t, as th li b c r ... t ion of' occup ied 
cou t r i ·s proc ' e ds , ma ny s uch ins t a nccr; w-! 11 be record d. 
D ring t .. e l as t v:a r , when on Ju ly 27, ~)1 6, Capt .. in , ryatt 
\7 US t riod by u German Fe l~ericht a t r ugoo, the Un i tod 
St,. t es Ambassndor was doniod th e op· ortuni ty t o . rovido 
~im wi th c ouns el. At tr: tria l n so l di-3 who ... IJC._ rod f'or 

h i d f c ce··roques t e d t .. a t the c so b :rns t p o c d b c o.uso he 
:npj3h t111P wns f amilia r 1i th i nt ernntional J.=i.,;1 no r hetd c. ny 
kno -;ledgo of sea anship. T' e Poi'usal of' t .e c our t t o 
pos t p one the t rial amoun ted to a denia l of dui'en co and 
th is c .Se has - for t his and otho :c> r0 aB on · - b e en 
conoider ed ae a judi c i al murder. 

( c ) Th e Court VJ s no t bound b y l aw : 

From i ormn t ion which h s appc~red in tho pr s i t 
scorns th fl t Hi t . cr ' G dee e e of Augu s t 24- , 1942 , r,v t .o 
Gerin~ns t he p o J •r t o s o t et ido a l l vJritten law. ~ i s 
pr_nciple s coma t o hnv · b oon t ako n over r on nn~th r dc cr e 

n ::i.ct e d on A .. ~r il 26 , 191J.2 . I n Jun 1935 , p.:rn . 2 ot: t h e 
cna l Godo ••C cl ,_ lr ndy be, ,. 1 t or•cd· t o ma k p uni s hable by 

-:i.n~logy ·1 'lct i on oscrv i.n.:, puni s hment '- ccord i nf t o t .. o 
basi c intcnti o 'b. l o. •J nm tl'! sound t:ccl i 1 o f th 
p or lo ( 11,..., v': ndvn Vol ks pf inden"). In s o t cd 
i o ·cu::_)i d ou ... t r ie.., , i t i s s11o c if · cnll s t 1 t c t h. t c ourt ;., 
~re nllo e o evi ~t - f rom th l ~ = Th · Czech e ns No . 115 
quot es ... r t. 2 of I o• d rich ' s cc r uo of S ·p t em c, r 7 , 191J-l , 
t o th · G c_fc t, an n sm •;. t o i n i lrir :n ov i i on i to 
i'ou1 i n nrt i c l · s 2 nn t 12 of Gocring ' a docr0(, o Doc, r 
l¼-J 1 91+-l , nm, i s t ul s . nr J 0,· • 

• 

II 
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In the abovo cnses the , oraons who im_oseu 
punishment a ssume the whole responsibility theroof; 
the disregard of tho fund~m nt a l rul es of justico 
would justify n re-opening of all trials thus conductod 
and involv0s criminal responsi~ility for the persons 
who have taken part in them. The p rsons in uthority 
in whom originated a decre authorising such 
disregard should also be considered us a criminal on 
the principlo th~t a porson who, with intent , provides the 
instrument without which tho misde d could not have 
been committed is himself partner in the nisdeed . 

X X X 

. 
The question whether those who hi::ve c t rri · d out 

any of the sentoncos described nbove can be he ld ' 
guilty of war crimes is one ,,hich is linked up w,ith that 
of superior ardor; it will be for th0 Corru. ission to 
decide to what extent tne principles a.ccc~ted in the 
lutter connection will ap~ ly in the formor. 

• 

X X X 

It i 8 proposed th t: 

1. VffiEREAS the .'nstitution of o.n illegal court may , in 
some ca se a b a war er ime , the mere f:1ct of sitting ns 
a judge in s uch n cou:i.-. t shouJd not be conoiderod ns n war 

crimo by i ntern._ ti onrl l 1 v,. 

2. 

(a) sitting inn court u· on ·1hich juris dicti n h s 
been i llognlly conforred hould b co i er d ~s 

(b) 

(c) 

( d ) 

wo.r rime only w .. en s uch illegality ·1a of s uch 
n gross and flngrnnt nnturo thnt it woul r evolt 
tho cons cience of any c ivi lised e r e n , or 
1hon it wns conferred with n v iew to compol 
inh .. bi t a.nta to perform .. cts cont r a r t o t .o 
'- cccptcd laws of wa r; 

c onvening ·uch court for tho ab VO snid ur_1o se 
t s a w~r cri e • , 

:proc:ocuting p rs01 befor e ucb a c ourt 1 Cl ·11r 

cri 0 . 
' 

con.fcfri sue . juri diction upon court is 
\ Lr (_; im 

• 

,• .. 

., 
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3. Impsoing xc so iv p nn: t10 j is a. war cr i o in 

:reopect of': -

(n) tho judgo who has t nkon ,.m rt i n tb Gontonc0 ; 

(b ) th~ r who rwoaoet1ted the eftee l au> ~Cl 
"' ,,, > ·<-

( c) tho authori ty who conf0rr·ed u on th · co tr t th o 
p \' or t im~ oso s uch pcnal~os ; 

( ct ) in some c s es ; tho ofi'icur wLo conW'cne d the 
c our t. 

4- . Di recting u cour t to ;_,'1Jlction on :cincipleo inconsistent 
with the f undi.U, un t ~ 1 r ulos of. ju tico is ·a war c rime. 

:. k i ng p r t, in any respon sib lo capaci ty, in tho o erutions 
of uch a c ourt, is also n w r c rimo • 

X X X 

Committ o III he rofore r ccomm nds t b : t 11 judi c L 1 
murde r" ba n dc d t o tho lis t of var rimes. 

-----------------

/ 

I' 

;; 
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SECRET 

I I ·. 

UNI'J.'ED -,,,~ CRL' i:• co: · :IS ION 

CQI. Z. I TT:::~ III 

'LI>DITI O .';L NOTE ON Tff..S D:.SCI I O S OF THE 
POTSD, . ~ CON!i'ER3NCZ AND T}E FROBL&\f OF 

··:.n CRD'iIN,1.LS 

i3y :r. E. SCE·-sr.n 

III/12 
15th A ut; us t , 19, .. 5. 

Doouuont C.141 ·: r.s circul r.t cd on the d,,,_y ' of th p~1 lie"- tion of the 
Potsd:-J·.~. ,,ccisions in thu · r.ily ·)rcss ( ,.ugust 3rd , 1945-). To the ne'\.ntiu c 
the A • e -icnt d, tcd ;.u • st 8th, 1945, ostcblishin . ., r.n int0rnc.tion'11 
,:dlit.:-..ry tri UM.l .n·· th Chrtrtl:r of t h1- tri'uunnl h".VC been •. mde public. 
("The Tii.tes" o f 9th -~ __ ust, 19l1-5) . 

This cnll s for the follo\:in( sup ~l e,.1en t to the .: n er c. 141. 

I . 

The ? our--·o,:er .".f,reu;.1 nt L , the inpl :,10nt .tion, inter .-.lio., of toot 
p r .. r.;r~ h of"thc Po t 11., 0.,c•rt · :hich _,c~.1s ·. 1th those _ .,,_ jbr ·;rJ.r cr:iJ:dn:--.1s 
· ;hos ,._ cri. ·s h.•ivc no p$',rticul""'.r loc"liz,.,_ t i on ( Doc. C.141 , 1(2)). 

II • . 

~ction "': 1:: n t •".nd C;Cti on 6 of the · h:~rter o f t he tribun. 1 
col)( in furth ·r o;'-. 1 "-nr·.tio s f . th ) noti n of 1• •• ".jor ·:ir,,x cri.·1in .... l" 
rd thin th'-' ,10!'.nin_: of ti e !~oscm: col .r .tion. 

. Section 1 , of t h _·. r c .... , 0nt stipul ·-..... s th.~.t i t i r -~ ·s no :liffor0nce 
' '. ' ;·,hc thcr •tho ( t h-: c r i :-. .in .ls ) ) 0 r.cc o ... d i nJ.i Vi ' l ".ll:V: or in ~h\.!ir c ::-.p--.ci ty 

. " S uc: .. :, ur of orr-;" n~z- tions or · ,ours , o in bot h i " .~ .ci t i...,s . The p hrnsc 
11 ',.rh1,; t hc r r:. s i ni:'livi- u "..ls 01, . . s · : .... ~.1b1..;r~ o f z0.'Gions" i s re .t ... d in 

· S1..;c t ion 6 of · t h C rtcr. 

In ,._1u; C!'". ti . the: cri; c ca . .in ,:H h..:.n th ' juri es ' i cti ,n of t h..., tribu n'\ l , 
tho h '.lrtcr (S"c t i n 6), r_U ntin "U.i. oh o l.: t-.:-,,n c ri. ~·s for •·hi.er. thcru sl1r.'1ll 
b .J in.dvi ur.l res ons:i.b i lity ".n : circw .. :it". 1c"s ·:1.i.ch •ot nJ, l i ol ·:'.Y •. in the 
, i cussi one oi' he Unit -c1 ii tions -_, ,.,_r Cri .1-s o,._ -.i.ssi h" s ot.n 111 d 
11 colluo ti,r\; rest nsi ili t 11 • 

I ~ivi.lu" l r'-' · ) 01 s." · 11t- :;.:is b ·or h , thr t. ·-·rc·~t r t ,.w r i s f 
c ir. 0 "-Ci st :1\.!".C ( ) , ·,7.-:.r cr:L cs in th..: nnrror.or s uns · ( ) ~ ".n l criu s 
r.o•.i ns t h :n.ni ty ( ) • 

Th.; ·.ri 1ci·)lo 
:-.r .o·--. )h . of 

".n.:.. of c a.1..:10n 
onsi 1 

t o thv 
" col l ctivc r osponsi 
p .. " .Cv 11 on t i 0 one h". 
on t h1- o 11.., • 

hu; ".n:~ t y ' 

: .. ion.· " r ··_ ,v::: 
r un 01 Gi ,Jili ty , t , 
i n co. t. n 11 or 

r · :hi l t i 0 t. o -: l J ~-
1, l' ,. 
.l:n'; 

i :i..v: lu".l 
· t i n 

of th or vr;o II _., , 
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i.e. planning, prcpo.r tion, initiation or ,aging of n :r of n -·rouion· 
eto. Hore, i. o •. in the nrov:l.ncc of cr:Lnos o. a.inst pea.cc, tho participation 
in a ocr.uon plan as such consti tutcs tho crirlo nnd fnstons upon ti('\ 
pnrticipatine person inilviduol crininnl responsibility, · ithin the 
province of wnr crir.10s in tho narro.-ror sense, and of orir.1es ngainst hur:ia.ni ty, 
pn.rngra.phs ( b) a.rn ( o) of Section 6· donl .,·.1, th irrlind ual responsibility for 
ther.i Wlder the s onoral. principles of trndi tionnl. orir.d.nal lnvt. The lo.st 

.~~ c.grnph of S<,;ction 6 then extends this lia.bili ty to o.l.l participo.nts in 
oither tho ·ron.1ula.tion, or the execution of a oo·non plan or oonapiro.oy 
to oamd. t a orine irrospecti vo of who porfoms nots- in persecution of such 
plo.n, , . ,· .. . 

III, 

In the light of the foregoine it is neocs~ary- to o.dd sa:ic qualifications 
to nhnt I saiJ. nbout the c:i.tcgorios 2, 3 .run 4 onur.ioratcd in paragrpe.h II 
of Doo, C, l4l. 

Co.tegory 2 canprisos persona who • under trnditionnl notions of 
ori.Lunn.l law - are guilty of nar orir.les in tho narro ,or .sense, ( violations 
of tho laus run oustor.1s of uar)bo it as principo.ls or as e.ocossoriea before 
or o.fter the fact, 

• I ' 

t!i thin Cn tcgory J f l'.11 persons nho ha vc pnrt:lcdp::-.tcd in rilr-nning or 
carrying out Nazi enterprises invol vine or rcsul. tine ci thcr in a troci tics 

' or ·· ar orilms, 

Here it is irrelevant ·,hother, •:ha t has b\; n oaYi. .. ittcd, is l\ Y.rar crime 
or an a trocity mioh _docs not oonsti tute a , ar crii-ne. This ontogory 
is, therefore, ..,,idcr than cato0ory 2 in twq l'\)Spccts : 

a) that it is .not res t ricted to Har crimes int-he toohnico.1 sense and 
. therefore,;) incl~dos "nnru.ogous offences" • 

. 
b) that it is not restricted to persons rlisponsiblo as direct 

pcrpotrr.bors (principals, or nooQBrics, before or after the fact), but that. 
it incl\.rlcs _persona ,·,ho hnvo participated in plrumine or carry.ins.:; out Nazi 
enterprises in vol vin~ or rcsul ting in o. troci tics or v:nr cr:luos, It is not 
necessary that th0 individual defendant ho.a been planning atrocities or war 
crimes. It io suf icient that ho has taken part in planning n "N,u:i enterprise" 
,-,hioh oi ther involved, or rem.il tcd. in c. troci tics or ,:ar crimes. It suffices 
if tho ,2m! ,1o.s directed. tovror<ls the No.zi enterprise, Tho defendant ,.n.11 1 
not be heard to say tqa.t though ho vd~lod the "enterprise" he did not design .,,,,, 
and 'Wlll'lt the a.troc'i ties invol vod in it or resul ti from it, It rlill, c. g. 
be no defence to s r y tha t a certain defendant pnrticipc.tcd in planning 
the setting up nnd runninr; of Concontrotion Camps and in carri:dttinr; 
people to the c.%tps, but that ho did so, say, for "educ tional purposes" 

~ ,I,. -wi- that ho clicl not u ant tho in:::m.to:, of the co.;:ipe to be tortured, sto.rved, 
am e~termino.ted. 

. Roughly speakint: , parsons ,ho in r.iost cases othori.,iso ·,ould prob bly 
be responsible as o..cceo orica c,1'bre t he ft\c.t, are hel rc ... pon.sible ns 
di.root perpetrators • 

. Ca tegory 4 coiapriscs N" zi lcad~rs ru1d people in a slrlil r cap city 
· ,hos • participation in concrete mr crimes or at citic: s cannot be proved. 
If Nazi leaders, infl.ucnti Na.~i sup9ortcrs run hieh off icials of No.zi 
organiza tions and institut~011S re guilty uithcr of the direct 
conr.li.s ion of a crin_1c _9r a tro?i'ty ( r..s principals I or nccp~ ories) or ~f 
they oro guilty of porticip . tion in plonning Naz1 cntorpri3es, involv.i.n__s 
or rcm.iltin13 in trocitios or ,or ori...cs, thy fall nithin cc. t l-g:>ries 2 or 
3, o.a the ca.so r.1ey bo, n· shD.11 o rrostod o.n:l brour;ht to j ,g11ont, 
lithin category 4 only such pc s no f all, ·. ho do not fall -ithin c t ogories 

2 or 3 an- 1ho thvr ofor r e not con.side r sonally res ·n.siblc for ,nr 
crimes or troci ti a, s oh r sons .1111 no t e wush d fut only rrcsted 
e.nd intorned. 
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IV. 

:zy col1en8u -. , Dr. Litr-,· ski, hns dra.:.m i:zy attention to thu fact tho.t 
pr:-.rf\[!.mph 5, second sentence, of th,/Poli ticnl end Econanio Principles" a.greed 
to at Potsdru-.1 r.1n.y tlso be interpreted dif ~·erontly f'ror.1 tho int rprotr..tion 
I placed on it in C.141, III(4)•. 

He thinks thr.t the ,:rords "dnngorous to the occupntion or its 
objectives" r efer not only to "other personn '', but nlso to "No.!d lenders, 
influentio.1 N~zi su1 r.orters 'U'l:l hieh officials of N'\zi orge.nizo.tions ru-d 
institutions", the inp+icntion being tha.t the provisions as to in11crru:ient 
npply only to persons cll\ncorous to tho oocupntion or its objectives. 
Bo thnt hm,cvor it nay, tho f. ct rcr:1:.ins that tho cntc[:;ories 3 £'.nd 4 o.re, to 
sa.1O Cj{tont nt loo.st, overlapping .nd I ndnit thc.t it i!O.S not quite prooiso to 
identify in Doc. C.141, c tegory 4 ·. ;ith the "k ·y-ocn" ·Ji.thin the nenning 
of the Corr.ds~don' s Koy-! en lists Nos. 7 o.nd 9. 

I no-.-, 3Ubnit thnt the lists 7 nnd 9 comprise both persons 'f'o.lling 
within ontegory 3 (persons ·:,ho hnv p rtioip:ttcd in pl .nning ru1d or,ttrying 
out Nnzi ent rprisc s involvine or rcsul ti ,. in troci tios or ro.r crioes) 
nnd persons fo.llinr; ·,i t hin cn t egory 4 ( N:-.zi land rs, influ ntj.al Na.zi 
supporters 0.ni high officio.ls of N zi org'.:'.niz.'.\tions n.nd inst~utions). 
It re nnins true thnt, ".ocordi . to the Potsdnn decision, all persons 
listed. by the Conr:dssion t s keywi:icn, foll in one or the other of the 
Potsd -·· c t q~or ies .nd . nr~ to be --.rrestcd in cxeoution of the Potsdnu 
decision. 

The prc'.ctio r:-.1 consequence for the ,·:ork of the Cot :,is::don, if it should 
continue produoing"kcy--ncn" lists, · ,ould sc -~1 to be th-:i.t in future tho 
"lcoy-nen" should b e divid.c::l into t\·m sop~rc. t groups, corrcsponJing to groups 
3 and 4 of the Potsd~n decisions a s 1lcly.scd nbove. · · 

Those a.gainst 1hoi:1 frcn their v ry po3ition therL: is a prina. fallie · 
C".ou thc.t they tre responsible for wnr crin es or Nnzi enterprises involvin or 
resultin in a. trocitio:. or nnr cri:lc.s :md ,:ho, W1der t he Potsdar.1 decisions, 
shall be c.ITested m br oul';ht to ju 0.1ont, should continue to be listed s 
-,e.r crir:dnru.s (A). Those gninst ·:hon there nothin is established but t~t 
they :,ere Nr zi lo d r s , influcnt i .1 nzi supporters md high offici lE> of 
N~zi orgnnizntions end institutions, should be listed on separa.to 
"~ey-- en list" ( rob _bly "S") n.s p0r sons rho s h--.11 b e nrrostcd nnd int rnod. 

A step in this direction hP.s nlro .dy b en t1a.dc by Ca:u.dttcc I in 
nuthorising the r epi:-.r tion of n lis t of s. s. personnel. 

• 
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C'U:ii:ES 

a·_ I TE:~ III 

y ¥u-. ...,. cl1\ e l 

III/1] 
.21~t ! u~; .. t, 19l-5. 

CO, 2 I S IOi 

1· t the :. ed i n of Co: . . i t t ee HI held on 20 th i u[;ust , 1945 , I 1 s 
chc.r ~;e~ ·:i t ! t ic pr ... p~r ~.t i on of . 1 ,1.i_) C _ set ting ou t th r i -hts nnu duties 
LJf 3 L t ~ n_d. heri w: t o the .'.f:r e E:: : 'n t of t he Four Po·. :e r s r gc.rd in,:; t ho 
e3t--bli ·I ·.1cnt of , n i n t e rn tionrl 1:iilit-•.r y tribun n.l. 

I . 

_his not c·)t.mdentl y of he i nves tic!" tions 
.. 1,3cin.c-1 u;:on by 
pl ~ ccd Ui1on t h 
T:-.c c 301 ,.,_ -

vie-:.' t l'.::ic ert:--.inin£ t he i nterpret:-. tion 
th1., 3ri t i s h Forcien Offi c e , by r-::r-• . uztico 

• Gr on. 

i nf 
l o·.,i1 ;r note i3 therefore ubjcc t t o r ·· i s i on if : n.:1 ··:hen the 
r. s.\,::n froL the ri t i nh , . _.1erio-:t n ". :1 1• r c,:ch '- u t horitics 

be !) fo t h · Co .. . itte c: • 

. u-tiola 5 of t he Pour Pa,, r ,\ r:~r o.:: icn t reuds :-.s .'ol lo .rs : 

" Arr· G-overn:·.:e:nt o the 1Tn i t cd •::-. tiom; '-'-"-Y n: h re to this 
i~,:;r e.:! .. e nt by t oticc ii ve t our h t ,:; 1 i pl o:.:'! t ic ch~n 1,;l to t he 
Gove · nt o 'the Uni t cd ,._in~~o;. , .1ho s h:,11 infer: IL ot her 
sicn:1 t or nd .dhcri ns C'-ov\.: r 1c c,n "' o e.:, ch 'J cl :-:' h0· nee. " 

No·:hcrz i ti 0 , .~r et..,.,ent ~.nJ i th..: .tt.:-. h · v'1r,r er tic r i eh to :- n:::1 
utic fl o:. i r o~.1 c; -- "'r CiLe to t1e .• ,,rl: c., .. '. t ~re ... --lt ;ith e :~pr es- l y, 

lt i s nccess·.r.v o ". te;,,1 t to' .:n: tr·.ct the. f ro.:1 the i ndivii ua l 
,. r ovisio s ., .t _, ..,j " 11 over hi,; t i.-o J.o u..:.::nt ::; • 

III . 

-=- i tin,·uish uc t" :ee; si ,_- 1 , to i es on thu o .; h.--.nd nd 
--.dhcr i i ·; .. o erru .. 0n t s on t he othe r . ( v Ar t ~ 5 of the . . 1r c t.::~.1 •nt 
Tl e foll o.li ~ · .r e t h · r i r~h L · J ~~ ~lu ic:::; o f he si.-· " t ori s -'\3 

i n.:., i s 11;; · fl'.'cx. :.1erely o.uhe i 

ut 0 t I.! llC C0S3" ./ ~ t , · t ni 110a · . .-- r 
"· il ..,Ll1.: . 
to 

. ) 
7 o tho ,<· e ;:.1 1 • 

0 '- · .ci unl'.l. 

i i.> n·.l f; . ( . · • 5 . 1 h;.; h,. r er) . 
t t i -u " r 1-. 1b._ :Jt · , in 
:::; "n. h- ,u :1 t c ···vc 1.1~ 

tri .un·l . (~ t , lC c f t f .._ 
) ,... e 

--.r 1Jr, ) 
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f) convi cted by the tri l>ullf'.l \~ 
cri.i .. co other th , .._:_, orshi in ='- ori. in,..l r.;roup or or:;; :c ~.--..tion 
r-ro ( ossibly) t h..: uty t o rofr,..in fcou proc1J~din~.s fo;:· 

, · 1unburship in the crir.dn .1 orr ~.nis i:-. tion. ( .'.rt. 11 of thu qhc.rtor.) 
g) he: ri ;~ht to ".ppoint t. Chief Pr osuoutor. (:.rt. 14- of tho Chr.rtcr.) 
h The ri -~ht - throur h th Chief Prosecutor - to tn.lcc p :rt in 

the prosocution· :-.t· e".oh trb.1. ( ·.rt. 2:; of the Ch ... .rtor.) 
i) Thl- duty to cho.rGe tho o:-:r~nsea of the tribunnl ~ of the 

tri .... .ls ". ,".inst th fund:J ,"'.llotted for i.mintenr.nee of the Control 
Councll or G0r .. '...".ny. ( ,'irt • .;0 of th Charter.) 

The "~I' oun t duty umcrtl'.kcn by th(; four sicn~ tory Porters is, of 
course , tho obli .- --.tion to r.ppoint the judriea, their . lt rn .tua, f\nd. the 
proaecutors · md to . 1aj~c the '- hole sy t 1;;i:1 ·::ork~ n l' . .. C.ition to th!\ t 
the points ( r.-. ) .nd (1.) cont :-.in obli ··t'.tions of thu siL,;nr.tory St ..... t va !\l1d 
po~si 1)1y t he 1."'0inta (e) "M (f) too. Tho other it : s r e resent i uhts 
uf the si .:1-rn torius. 

IV. 

i-onc o the riV1t s SU1.i · ublie~.tions 1.mur.1cr o. tod un~cr Fl .:ill bo 
he u1.ro or ir.iposcJ. upon Govom. en ts othor tho.n sierr torie:s \.rho will ndhe 

' • 

' 

to the :~c;r · .1ent. The "dhcrcnt Governnonta ·,ill pnrticul.r.rly not be entitl d 
to c-.1jpoint ,.1cr .. 13rs of the tribunnl, ·, ,hose nur. bar is rcotriotca to tho 
f our · c-1~) rs ~.p· ointe by the Gi ~n'\torics, nor to ..._ point Chi f Prosocutors. 

There is no revision in t he docu-.1 nts to the c ffect tho..t ndhorcnt 
,G-ove;rn.cnts could , t>.s such, t".ke pn.rt eithc ~ in the preparl'tion o.f the 
ch~ees o in the roscoution '\t the trials. 

But this is not to Sf".Y, thr. t the ·. :or k of t he uunioip 1 r uthor i tics 
of th United N tions other th~ t h<.: four sir;n~.tories ,dll :.w · ·i thout relevn.noe 
in the tric.l of t ho :. f". j or · . .-~.r er· dnflls • 

.'.rticlc 21 of the Ch{lrtor pr ovid00 th!'. t the trib'UJl.:-.1s sh..,.J.l truce 
j udi ci r.l notice o'f' of ioi . . 1 L,;ovorni . ,n t ".l docuoents nnd r<::ports of the United 
N~ tions , inclUD.int the cts , · ocw. ents of tho co ·.v.d ttoos set up in tho 
v,-..rious '\ ~lied countries for the invuotir j:ion of ·::-.r criues, r.nd tho r eoor., ~ 
, ::l findiJUJ of : ·11to.ry or other tribunal of c.ny of the Unitocl r.tions. 
:aut this ver y i::Jport~nt pr ovioi on, ·.,tuch bolc11gs . to the 1~-.. of evi once 
to be "-P?lio::l oy the tri~uncl, is not depundont . upon the rdherence of the 
. .llicd c t ..... t , ·-·.ihosc J.ocuncnts ".r0 t kun j utlioial notice of, to th 1.~reoi:\ n • 
:~ccordinL to .J>ticlc 21 of the Chr•rter, the tribunrJ. · rill hc.V\cl to tclce 
judici r.l notice of <-.cts rm - "ocunents o. ,~nr.. tin£; r>.lso f r 0!:1 such -tl licd 
countries .:\S -..:ill not h·we ... .--hu ·:J to t ho:, : r;re -.1cnt. Frcu this it se .mo 
to foll\J"l'l thr.t t his kind of pnrtioip~.tion in tho tri .1 of the i.lJ\jor war 
criuin-ll.s i n not d ondo.nt u on tho dh t::r nee to the i-L:rc.Jr.10nt by tho 
intli vi( ual n~ tion. 

v. 
1.rticl c 10 f t he Ch".rtc r Vives tho s i gn~tori s t h rieht to bri ng 

inl ivi5.u:- l , _..., .1u1,.; ·s of crir.rl.n"..l or,-;".ni s".tions to trinl. This provision 
i s 0ocl ".tory · ,i t h rc.: r~" -.1. to sif;t1".t o i ez :1ntl hels no~rel uv--..noo to st .tcs 
·;ho " o no t ..,i '\toric;s h,~c use.: such st~. tcs o not no ., !\ spcoiol 

rovi si on ·in the int~r n .... tion".l :.~,; ·rJ..:nt to ,ntitlo th .1 to t rk<., ori..linal 
r occcdincs "-. dnst . ..,. ,b rs f criu innl ore .nisrtions ho r--.11 unJ r their 

crirrl.ru;,.l juri s · iction. - The: revision of 1.rticlv 10, second ocntc.:ncc, t tw. t in 
.ny uch c s o the c r i ;. 'ntl .tur of th<., ~r u or or --ni - '\ tion is 

consi ·, uJ.· r r .:>vc- -1.n:l sh'\ll n t b e quc.s ti n sc~ns to i i.1 ly tho 
o!>liJ -:tt i n on t hv : crt 1Jf t hv • i rn .t ori cs t o --.::Lapt t h.-:,ir nunicipru. 1 ·, of 
ov:i.- c c · " rooe<lure t o it. nut it doco not scw.1 to . ly t o :Jere 
a. her011ts t h th ~ fi of th ·nt r --. t ion~.1 Tri'uun'\l ·,/ill 1 -. tur"..lly 
h.vc 1~ l; ' t .uthori i n l i u:1 c ourts i rr s uc t ivc., of -.;hc., th r o no 
' 0y · .. ill her c.: tc t o t ,,u0n t. Th r ., trio tion prob1. 1 i:.1_pl.j..o.:! 



• ,. 

... ~ -
i n :u-ticlc 11, "'. )f,l i s ".l..., to si£;n "'. t ri cs .... _.., i t5 tin'" uioh , fra: clh\;rcnts only 
-- n.l the: ... vr c :-.- h .... rc c o s no t rev nt :--. stl'. t c !'ro. .. c h--.r .i n rsona 
.·ithi its ju.ri sdi t ion · .-it h th criu of' .1c.::. bc uhi1 in .,.,_ cri:.dncl. or ni s--.tion, 

VI • 

. hu vi .: th-. t the '1, ·r 1 ·c d ,.. not ~ vcn ~ -- sc on th l'..dhcri ~ str. ~ 
". tlu t t o :.mrr t-nJ.cr :.1r.j or •-~- r c rir .in".l s .,h.ioh sh ulJ. b e in it ::; nos scss ion 
i i:; s uppo t d. by .J:tic l c .3 of the., •. !'0-.ilLn t :hie :i.q ~o::ics u ,o t he 

i r n . tor:i.c s t h o li[ <.t i on t o u s the:ir .__ s t Lrrl'-' .. vours to :-1:•.k._, ['.V{'.il".bl c 
sue f t hu !.v•.j or r; ~ riui n--.ls " S '.'X not in th.:: t orr:i. t orie of '"'.ny of tho 
::;ic.;n~t r i es. hou h t i · "' )r e vision c crs ·, l s o t he C "'.SO of uutrr.l , it ".ls 
r, pl i es to ".lliln ::;bt e_, .s ..,ovcrcit;t1s o f t rri t ory ·.:huro i: , j or ·. -... r ori.i.d i '"'. la 
.. ... ' ) c oun- • It :u.1 lie s t !ll'. t thcr is no l e-:;--.1 blic --. t ion on th ,,.rt 
of t hir.i s t -- tvs to rv•. • t he crii.,inr.l s over for prosecu t ion uof or t- t he 
T i hun :l. 

VII. 

Fror · :h-- t h".s c0n s~.i d i:-. ovt- it f:l c ---:.1• to follO'I·; t h . . t th<.: .on~.y 
p r e nt tine l c -·r.l cons • uenc e of ".n :lli ,.,><' ~ t t e no t bein,.. on ' of t he four 
' i ._, ". t oric s -:.. ~ urin,, t o th :.~ra Jt: ~ ts }, t t. follod.nc; : 

In <', e:r i ng t o t he ; ..:rc L.,_ ' n t t he in' i vi .:lu -:-.1 .. t , t c L-xpr oss~s its consent 
t the .'.r.;r 00, L n t ".nd the "· t t nch : h.<-,r t,; r !'.nc... vc..., t :::; in the f our . i i:;ne. tori ea 
:-.n ··. t h 1 .te::. ' ._, :_-s o th.., t r i bun".'J. :-m ' th..:: Chi f Prosecutor::: r,: ·)ointc . by then, 
t hu j uri~r ic t i on t o )rosvout0 , try "n, puni :.:; h thL- nr. j c r ·.-:-.r cri.:dn~.la 
· 1 o :i.n it s n --ne, . 

Or , t o USll 1-- nt - :·0 b o.cro .e~: f .1 n ·.1m l ".\ ✓ : in cs b 1 i :::; h:i.nf~ t he 
t r i bunr.1 -.n:'. i n p onccu t inu thL: . l' _,jor -.-r~r cri,. in,".l s the four powore luve 
Jccn '"'.ctinc . s n -;-o tiorw-. t;e.., t or s of the ot er :tl.liod n".tions. ":" i th r cr,:~.rcl 
to thos,., f\t i ons --_.ho cv i.:ntu"'.lly ·till ,._. .he r e t o t h · , -~,re ·Jent ~hi~ gua.si-
contr ctucl r ol ". t ion hi \ ·ill b e tr, nsfo~.: into .. contr .ctud rel tionship. _ _;_ ....... .;..;..;...,.;_ ..... · . .rill o c tr-i sfon·.,.:: · into ~- --1,mtl ,,_tw . • 

'i' he chi f i u 1ort e tc: o ·t he c: h ."'-nee of t he J. l i e Po-.1crs t o t ho 
ou::10 t .iOcs , t h1-:r e: f or1.;: f or the )r osunt , n t li0 in the nr0vine , fl . • 

~> _;o u:c-n: . cn t of the ni t ecl ·.tions _p y -"..:lhor c t th , ·;.rccr. ent. If nll 
o :. ost of the re,~ r f the Unite ".tions or [;"'.ni s r'.. tion -s t :-- hlished in 

ii'r, noisco ·:ill have dccl('.r cJ thd r :.i.d.hl,; r cncc t o the .. . ..,r e0: H.mt , tho 
I t r n~.tion--.1 · .ilit -.ry Tri unn.l 4nd t he '· inci 1 s up n ·:,hieh it has been 

~t · -~ lis h ·:'! -, ·ill hr:•.v0 t he; b" c inc o f the -:-.u thori ty o f th.: ·;hol0 .lli ,~ , orld . 
I t L , t h:i. ;: vr,:-,.1 ' . Q politi cnl 0.s )Cc t , ·.:hieh .n ll :.1 .c t he .:1.dhor cnc of 

n-1. tions t o t hv , . [~r vi. c.n t :-.n ir.1_ o· t ".n t uv,.m t in i n t0 ... -n f'.. tionnl r l . tions. 

ki n : r. l o s:,e vie-..- , t he: c on s ,.ut-ncc::i fo r the d v l o1:·-•0nt of 
ntor i --.ti onr.l l :..·..-, . i ll by nv . cr-.ns v ll .. r-li •_;ibl e . ,.s J us tic · oh rt H. 

J " C ... on h:1s st:-.. t · , "for thc.; fir t i. .... , four o the., ::10s t pcr;-rerful no. tions 
h .vc n[_,'.r0cd not o 1 v U~)on t h · · rin ·ipl c o li . ili ty · of \/-" r criues rm· oril. c c of' 
·1cr ..,ecut:i. n ut ... _1 so u>o th1..: -;:i r i n i le i · · viJ u i.l r es1 on ibili ty f r 

hu e d.r.1 of tt -- c ' n t; t i c i n t rno. tion, l o- oc . 11 

I f :.ir- n dli 0d no. tions ·.,ill ._d hu e he, .. r:.ro ··.1,.,nt , t hl,;s _rinoi l us 
, .-ill .p 10 ' .r o t only ".S th · vie. ! of f o u-. ;c ful a t u t " s , 1 u t , praot.tonlly 
of th · :hol v i t t crn _t:i.oncl o .... unit., of o.tions . In .. _, h rinf.; to the 
. , cu:t-nt , thu i n-....i vi·1 u --.l lli ... t ... t .., ·.:ill -:., f ornin · ".n:l q.cv l o1 inJ t he 
c o • on l :-. .- : of n~ t i ons. 
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III/l..1-A. 

2j rd . ugust, 1945. 

UNITED · TION .. '.R CRD iES COtfi .ISSIO 

CO! uTTEE III 

( By lir. E. Scl~.18lb ) 

• 

In prepar--tion of the 1. ee: tin' of Ca ... :d ttee III to be held un 
Fridv.y 24th Au .:;us t, 1945, I hnd t h~ op ortunity of disoussing the 
pr.per III/lJ ~ ·i t h tht:: :. tine Cmin:mn (Hr. ':told) :mo. ·:ith ~•in jor 
Pf.'l r,1s tror.1. · :..s a r csul t the fol la.in[, ddi tionol r ct t.rks l'l.I'C hercr:1 th 
plf.:.ced before the Con:d ttee 

I. 

If the Cor.1.ittoc should deci de t ha t a reo01:u end.r.tiori to the 
Govern.:1ents i s to be r "- l e to r.dhere to tho .'.gro01:ient, t t \"rould b e 
uoeM to quote ~i oo: 

a) Art. 4 of t he ,'.srocr,1ent nocordins to \lhich noth:ing in the 1\greocdnt 
s h.:.1.1 pr e j udice th pr ovisions cs t '\blis:1ed by the !€oscor, Docl.'.U'~.tion 
conccrnin&; the r e turn of .:l'.r crL1ncls to the c ountries ·,here they 
cor. .it ted their oriraes. 

b) i..rt. 6 of the r:re0L0nt •;hich i s t o t he effect thr t nothing .in tho 
.\crc '--n0nt sh-:u l pr j u<iicc t h · j uri a iotion or th1J 1 or:crs of nny rntionn.1 
or oceup tion court cs t.".b lis heJ or t o b o C:Jt!\blis hcd in ny 8-lied 
t or r i t ory or in Gernr.ny for the tri.-.1 0f ar orir:dnt'.ls. 

o) ii.rt. 15, l .st 1: ::-..r ::-.6r .-.ph,of the Chc.rtcr ·,,hioh 3nys th". t it i s 
u ncl..,rstocxl thAt no ,::i. tn s c or Dc f cne ... . nt d t . inea y t'\l1Y sign,._t ory shall 
lJe t ".'.c..::n out of t he posnessi on of th, .t Sic,n!"\. t ory 7i thout its a.s :zent. 
Thi s " pl ieo, uf cour3e , s t i ll . or , t o :-.n c.dhorcnt Goverru e ni,• 

II. 

fM. 
The Preo.r.nl o to t h J~ r. en .mt ·.:hich .s not ".l.Vf'.ilnbl o to MM) hon 

I ·.rroto Doc. III/13 (it ·: s not r opr cx u in 'th Ti.. cs ) w~prcssly 
s t ".t us h"'..t t ho Si .,n ". t orics ".r e " :-.cting i t h interests of .nl.l tho 
Uni t ea Nn_tions." Thi s i s "'.. n c0nfi r .. tion of th..: n.e,g\..ltiorurJ 
'.cstio oun truction su r.li t t <.- .- "'-Ph VI I of Doc. III /lJ. 

II I . 

The Pr :- ,ilJlL: ." l s u ex r cn ,.. l y defines t he no t i on "the Signr,.t ories " 
:-.s t he f our Pv,/ r s conel utlinc t ho _\r.;ro0r. nt , ~.hi.ch .n.rc , therefore, 
J i s t i ngui shod. from 1.1-Jru ~. hcr un t; Gove r nr.1 ·n ts. 

Th ,or d. "Siien -:-.t or y" s hould in :-.ccurdcmc 
i t he hi t o p ~pcr Cr • 6668 be thr ur;hou t t h<.: 
v ith ~ c ~ i t i • 

ith th1.; t ':~ t cont in..; 
• II I/l ..1 1 t 
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SECRET, III/14. 
3rd September 1945. 

:tJ?'TITED NATIONS WllR CRIMES COMHISSION. 

Report on the Measure s Connected vr.i. th the Trial of War 
Criminals in Czcchoslovnlis. 

By Mr, E. SCHWELB_, .-. 

I. On the invitation of the Cz~choslovak Minister of Justice and with 
the kind permission of the United Nations V· Crimes ~OOJ)lission, I 
trav~lled to Czechoslovakia by air on 24th !.ugus t 194.5 and r e turned to 
thj_.s country by air on t e 1st Septeli her 1945. . I -talce this opportunity 
of expressing nor gratitude for nald.ng this j ourney pos sible to the 
Chai.man and the members of the United Nations War CriDes Corrr.d.ssion. 
I should a;Lso like to express_r.\Y th nks t o Hi s Ma j estyis Air Attach~ in 
Prague· for granting rne ·a high priority in arranging -\Y flight back to 
this country. This priority mi.a grunted in vie·;, of the· grea.t ir.iportanoe 
attributed to the work ot: the United Na tions ··:ar Crimea Cor:r.d.s sion. 

II. While the nnin purpose of qy triive l i7as to have consultations ·,Ii th 
the competent Czcchosl r7ak a~thorities on r ecent international events 
connected vct. th t f}e pr,~_·_en of •: ·ar criJ:linall3 in gener al, I "'.l s o to0k the 
ol)portuni ty of nak:i.ng i:vs lf acquainted ,r.i. t h the f.lC;asurcs t aken so f ar 
QY the Czechcs lovak l egi s l a tive , judicia l and executive authorities, 
wi th a vie\·1 to tackle the probl n of rmr cr i ninali ty. · 

. . 
I had ,consulta tions · particularly ·r.i. t h t he Czechoslovak .Minister of 

' Justice, Dr. Str~sk!, \7.L th the Pernarent Head of the Cz~chos lovak 
Minis try of Jus tice , Mr. Koukal, and , r.i. th t h off icial in charge of the 
prosecution of '\7ar crir.dnals in t he · lir.:..stry of Jus tice , :ur. Oerv:[45ek. 
I r eported to t he authorities T.1Cnti oned above on the s tabli shment of · 
Anglo-American :Iili tary Gov rl'll':'¥Jnt Courts i n G-elT.llll'\Y (Doc. C.132), on . 
the Royal \ arrent r:1'-1.ki ng Rcgul , tions for th tria l of Ymr criJ:linals 
(Doc. C.131), on the provis i ons of the Potsdru:1 Confe r ence r el evant to 
the probler.1 of ,,ar crir.rlnals (Doc.C.141) and on the Four-Po,.,er-
Agreement' dat ed 8 t h A rn t 1945 ( Cnd. 6668). I subni tted to t he 
~~ chos lovak Mini ::1 t er of Jus tice an annlysi s of th p rovis ions of t he 
Four-Power~rce~nt (Cbd. 6668) cxpr s ~i ng qy personal·opinion t hat 
t he a dher ence of the Czechosl ovak Repu~l i c to thi s agre rent ·;1otud seen 
to r eco .1end i t s clf. 

I II. The l ~go.l ba sis for t ~ pr osecut'i on , tr:iii. and pwtlshmc~t of Yla:r 

crir.tlnals d t r aitors i n Czechosl ovnkia are : 

{ a) t h val i d pr ovisions of Cz chosl ovak l a-., , particularly 
t he Gener 1 Crininhl Code and t he otecti on of the 
Rcp~blic , c~ o 1923 ; 

(b) t-,70 nm-, enac tments r.lD.d on 19 t J une 1945 , 

(1) t h Deer · r egarding the punis .1c nt of 
N zi crir.ri.n s , tr · tor s ~- t h ir a i ders 
and nb t t cr , and r egarding Extraor dinary 
Pcopl s Court ( No!l6 of 1945) vnd 

(2) the deer r •gnrdi 
( No.17 of 1945 ) . 

h Court of the N t i on 
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In the f ollovring paragraphs of this po.per those provisions of 
substv.ntivo and adjective lex, which o.rc of interest for the United 
Nntions 7ar Crimes COr.ll:tl.ssion nnd ·.lhich nre in close connection ·::i th 
the ~scussions of the Conr.d.ssion ·.till be sur.rnarisod. 

r:v. (a) Section 2 of the Decroo Nn.-16 of 1945 r.iruces it· n punishable 
off~nce to h~vc boon at the tir.lc o ·ho enhanced danger of the Republic 
a ncmb r of the follm-,=!-ng orgruu.sntions: Die Schutzstnffoln dcr 
Nationalsozialistischpn Dcutschcn .Arbei tcn>artoi ( s. s. ) , Frci·.-dlligo 
Schutzstaf'fcln (F.s.), Rodob+ana (Slovak fascist o~ganisation) or the 
Sznbad.csapatok (a Hungarian fascist organisation active during the war 
in the Hungarian occupied po.rt of Czcchoslovaldn), or of other, not 
cnuncratod organisations of o. 13.il!dlar ldnd. Mcmership of those 
organ:isntions is punishable by hard labour from 5 - 20 ycnrs, um.er 
aggravating circumstances by ho.rd lo.hour from 20 yen.rs to imprisonment 
for life. Herc, then, the stntute ha s ad.opted the doctrine of the 
criminal r e sponsibility of members of "assoc~ations de rnal-faitours". 

• 

Tho same principle appears also in Section J, sub-section 2, ~ 
·;1here n person who, o.t the time of the enhanced danger of the Republic, 
.. ms a functionary or cor.imnnder. in one of the following organisations ,is 
punishable by ha.rd l nbour fran 5 - 20 years The orge.niso.tions are: 
The Nazi Party, the Sudetcndcutschc Po.rtoi ( the pD.rty _led by Honlein), 
Vlajlro., (o. Czechoslovak Quisling organisa tion), Hlinkova. Garda (a 
Slovak Militnnt Quisling organisation). Herc it is not roombcrship as 
such, tha t establishes the criminnl lio.bili ty, but only functionnrics 
or commanders in those orgahisnt:lons ;·lill b e punished. . 

The II time · of th enhanced danger of the Republic"· is defined 
in Section 18 of the Decree a s the time bet·;19cn 21st Mey 19J81, the time 
of the first Czechoslovo.k mobilisation against the threat of ucnn~.n in­
vo.sion, a nd a d.'.ly ·:,hich ·::ill be appointed by Government decree. 

(b) Sectio~ 6 of the Decree No.16 of 1945 nn.kes the ordering of 
forced labm·r und the tal<ing pnrt in giving effect to such orders, o. 
criminc.l offence. The punishoont is r.10rc s vore if forced l abour ·:,o.s 
connected ·nth deportation abroo.d. 

(c) ~;ection 7 of t he Decree No.16 of 1945 r,n kes it a criminal J 
offence, punisho.ble by death pr l e s ser penalties , to ho.ve co.used the loss 
of liberty or bodily han:1 in the inter sts of Gcrmney or her allies. 
Under thC' ~·-.1,1,:;ss provis;i.on of sub-section 3 of Section 7 this npplie s 
a l so t o co.using such a n ef f ect by r.1e:nns of a court decree or un ndmini-
stra.tive decision. In clos e connecti-0n ri th this provision, is the 
provision of ~eotion 11, vlhich provides sanctions on denunoif:).tions 
effected in the inter ests of the cnonw. If loss of lif wo.s the effect 
of such denuncintion, th death pe ~ 1 ty l'llllY b imposed, other rdse such 

denunciations .a r c punishable by hard l c,b our f rom 10 - 20 years, o.nd under 
o.ggr vo.ting circumstances by life i mprisonment • . · 

( d) Offence s t.ga inst pr operty 1 clonked in the form of judicial or 
officia l acts , ll3' al so uninho.ble ~ S ctions 8 • d 9 of Decree 16 of 1945) 

( e ) Section 10 rqnkcs it puni sh .blo off once t o h .. ·.vc o.bused, a t the 
1:u10 of the onhanc(jd do.nger of the Republic, the . dure:ss co.us d by 
na tional, poli ticc.l or r acia l per"-'ccution, in order t o enrich oneself, 
to the de triment of t he t a t c , corpor ,.tion or '"' priva t e · person. 
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(r) Some of the offences ar punishable cvon when cOCltlittcd py a 
1·orcigmr abroad ( S0c tion 12) 

( g) About ,the pl ea of super.ior order, the Decr9c 16 of 1945 
.contnins the follo,dng provision (s ction. 13, sub-~cction J)z Coercion 
·by superior order cannot be plclldcd by o. person \·,no voluntarily hnd 
becor:te a mcr.ibcr of nn or gnnisa tion nhosc 1.1cnbcrs had the duty to obey 
every ordur, evc·n crininal ones. 

(h) Co;....:.emnation for some of the crincs oontioncd in the Decree 
lc~ds o.lno. to the "loss of civil hono'-:'I'" by the prisoner. (Sections 14 
e.nd 15). The loss of civil honour has f nr-r aching consequences for 
the person, e.g. loss of public offices, •of pensions anc}ellownnoos, c-" 
tho f1 ~~chise,of tho _capacity of being n functiordry of sar.ic associa­
tions, the loss of tho capncity of being the ovmor, publishcr ' or editor 
of p~riodicals, the loso of the cn9ncity of being a.ctive ,in cducntionnl 
or artistic institutions, the loss of capacity to exorcise a profession 
or to he n director or nanager of co~pruti.es or associations. 

The jurisclictio~ to try ~rincs 1.1 ntioncd in the decree is vested: 

ln) in the ordinary courts of the land, · 
b) in ncvrly crca tcd II extra.ordinary people I s . courts", 
c) in the "Court of the Nation." (N:1rodn1 soud)· 

The " ...,xtraordinar,y People's Courts" consist of one professional 
·judge and four jurors sitting together. The procedure of an extraor­
dinary people's court is r egula t ed by the general provisions o.pplicable 
to er.icrgency courts. The procedure in ornl nnd public. . The prisoner 
has the right .. t o nppoint a courecl or to ask the court ' to appoint one 
for hin if he i s poor. Th Extraordinnry Puo•'lle I s Court is bound by 
the -general .- ulos of evidence tpplicablc to criminal courts. The 
provisions of the Young Offenders ~ct of 1931 arc expressly r.ru.ntnined. 
~n force , aiso in th case . of :-mr crir.tlnr'.ls n.nd traitors. (Section 32, 
sub-section 2). The l c~o.l f orco of thp decree islir.dted to a period 
of one year. (Section 33), · 

VI. The Court ~f the Nation, inriitut d by tho D cr0O No.17 of 1945, is 
specia l court for the trial of the State President of the so7cc.lled 

Protoctorat - in this re~r ect the provision is obsolete , Dr. Hacha 
h, ving died - .' '· members of the so-called Protectorate Gov~rnr.xmts and 
of sor.1e oth r l eading personalities of t he occupntion period. Tho 
Natio~ l Court acts ci thcr as :1 crfr.dnru. court, in ·:.hich ce.sc it applies 
t he provisions of t he Decroo 16 of 1945, sl.lIXnarised in the preceding 
peragraphs of this paper, or a s a Court or Honour. In the l a tter case 
it deals y,i th the behaviour of per sons ·:·ho hnvo not conr:tl. ttcd crir,ti.nnl 
of fences , but nho did not, nft cr 21s t , 1938, b have in such a \"183 as 
i s nee t and prop r for , f aithful and brave Czechoslov, .d: ci tizcn. If 
n per Bon is found gu lty by tho Court of the N .tion a s n Court of Hon0ur, 
h is dopri v d of the right t o vot e and· t o be el ected a mcr.ibcr of public 
rcpr csent:-.tivc corpor, tions, the right t o sumr.1on publ ic r.1 etings nnd to 

ntt nd t 1em, t o be a mc:mbcr of politicLl ~s socinti ons or or ganis tions 
d t o publish, edit or contribut e t o, pc,l i ticnl :p--riodiccls .:md ot h r 

political publications. 

VII. As t o .t he execution of t he c.bovc . ntioncd new pr ovisions, th 
position t th tine of T:\Y depo.rtu.r fro, ngu ·:. a s as follo·,m: it 
i s int ended t o est ablish in t 1..: hic t oric pr ovinc s of Bohemia. =nd 
or avia- Sil~sia 24 Extr.'.lOr dinnry ~o opl o ' s Courtz , 16 in Boh min and 8 



in {oravi~-Silosio.. The follo,7.l.ng Extro.ordiMrj' People 's Courts hnd 
already be n est~blishcd by 31st ;.ucust 1945 : Prngue, C.Budc5jovioe, 
Hrndco Kr~lov6, Kutru1 Horo., P!sek, Plzcii (Pi.ls n), Brno, liora.vslc..'\ 
Ostro.vn, Trcb:[~, Uhersk6 Hradi~t~. The follovri.ng t uo c ourt~ hnd 
nlreo.dy conducted trio.ls prior to 31st Tiugust 1945: Brno and Uhorakd 
Hrndii1t~. The esto.blishr.lcnt of the .other c ourts i s , I wo.a told, o. 
r.mtter · of n f c·•;; deys; the profe ssional ch,.in:xm c.nd the jurors have 
either already been nppointed or l'.r c their a.ppointr.1ents icr:d.nent. 

The ;.:.xtraordinnry People i a Court in Brno ha.d deo.1 t rri. th 72 cases 
by 31st .nugust 1945. It po.sscd five· de~th sentences, · the other 
prisoners wore awnrd.od sentences .of ho.rd labour ranging froc t vro years 
to life ir.iprisonr:cnt. The nost frequent crinc so far dealt r:i.th by the 
people 's courts is the crine of denunciation t o the occupation 
authorities • . The doo.th s entences hnve only been po.sscd in such onses 
vrhero the donuncio.tion hed co.~sad the death of Czcchoslov~ patriots. 

The trinl.a ,before the ExtraordiMry People 1s Court in Prague rdll, 
according t o the infon.1ation given to r.lC , start on Wednesdey 5th ~ptec­
ber, 1945. ~ 

There ho.s, so far, bee n no tria l for n ·.-,ar crir:e in the Mrrowcr 
s ense ( violntions of the laws o~ customs of war.). 

The f on:l:lr G0 rr.ian Minister of St a t , I<.nrl HenllEln Frank hns boon 
ho.nded over t o the Cz1;;choslov~: ,judicial autnori tics by the .American 
r.dli to.ry authorities. He is now in the court . prison of the Crir.dnal 
Court in Prague, the rrarrcnt f or hi s arrest and for keeping hir.t under 
arrest until trinl having been made by the compe t ent Jago d 1instruction 
of the Crir.dnal Court 1.D Prague . All provisions of the prison 
regulations nadc for the be mfit of prisoners m-e bei ng applied to hira. 
His trial ··dll not 3tart before Octob r 1945. 

lf The firs t t.rio. l conducted bcf or e the :Cxtr;).or dinary Peopl e I s Court 
in Prague wo.s that aeni ·1st Pr~fossor PFITZNER, a f orr.ter follower of 
Konrnd H nlci who , durine the Gori. 1.n occup .. tion, hn~ been actine r.in::,or 
of PrLguc . He ·m.s conder.m d t o de t h nnd hnllfled . (The Ti,ncs, 
7th September , 1945.) 

• 
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III/15. . 
10th September 1945. 

UNITED NATIONS ·WAR ClUMES COMl-iISSirn1 

By Mr. E1 Schwelb1 

I. On 29th August, the YUlJoslav ·National Office submitted to the 
1 Camd.ssion the charge No.1434 against 24 Italian Wf!,r criminals . 

accused of a large number of coot:1on war crimes, e •. g. trurder, massacres, 
systematic teITOrism, putting hostages to death, etc. · 

Com,nittee I a t its meeting, held on 5t!: September 194-5, decided 
to put 20 out of the 24 accused persons on A. The cases of 4 of the 
24 accused: Bettini (No.6}, Inchiostri (7), Cliubelli ·(9) and 
Nicole tti (20), ~re adjourned and Cor.mittee I decided to put the 
question of law, relevant . to the case of these four persons, before 
the Legal Conni t tee ( III} . ' 

II. The four persons mentioned are accused of the war cri.De mentioned 
in th~ list of war crimes amexcd to Doc. c.1. para: XII, "Attempts to 
Denationalise the Inhabitants of Occupied Territory." 

The following particulars o.rc sta t ed in the Yugoslav charge No. 
1434 about the four persons: "Apart froa killing, deporting and . 
interning innocent persons, the Ita l i ans stnrted ·a policy, on a vast 
scale, of denationalisation. As a part of such a policy, they 
started a systera of "re-education" of Yugoslav children. · This re­
education consisted of forbid.di ng children to use -the Serbo-Croat 
language, to s ing YU3oslav .songs o.nd forcing thet1 to s·alute in a 
fascist way, becot1e D:lrnbers of the G.I.L. (Gioventu italiana del 
Littoria) and spe11d · a certain · t~ in camps for ''education. 11 In all 
these actions air.led at the denationalisation of Yugoslav children, 
Dr, Binm. took a very active part. Hb brought Italian teachers fra:i 
Italy and posted thera a).l over t he province of ZADAR. .Amongst· thosc 
Italian t eachers ·.: o insi s ted on t he ita.lianisation of Yugoslav 
children, BETTINI, Education Inspector and INCHIOSTRI, hcad-naster of a 
secondary school a t SIBE:ND< took n pr on:i.nent part. Dr. Tulio NICOIBTTI 
Trus t ee fbr Education at SIBEND<, u.-.ci Edoar_do CIUBELLI, Education 
Inspector at ZADAR, v,cre ~J.so pror.tlncntly ... . ssociated ni th this policy. 
NICOI.ET"rI organi sed special course s for t eachers to l earn Italian o.nd 
Italian 11 rae thods 11 and he t!U'eatcnc d al l t hose ,110 would not attend the 
courses. Dr. BDif.NA i s nlso responsible for forbidding -the e dition of 
aey newspaper pri nted in the Serbo-Croa t language , and for forcing 
Yugoslavs to hoist Ita lio.n flo.ge. "· It rcy be o.ddcd that Prefetto 
Binna~ ·.mo i s nentioncd in the pnro.graph quoted, is accused ·of a grea t 
number of other or:in!s , the character of r.hich a s war crimes i s beyond 
doubt and he bas , therefore, bee n put on A. 

III. The opinion of Cor.mi.tt c I both on th pr i nciple to be applied in 
deciding the c asE of the se fot'T pc:rsons , and on the o.pplic~tion of 

this principle t o the pP.rticulor f acts of t he co.se, wa s divided. Sore 
red>ers of Cor.ni ttee I expressc doubt rm.e t he r ·;1hc. t t hese four persons 
vrere charged with , cons ti tutod ~7or cri.J:les . One . ember of CoJ:ITli. ttee I 
pointed out that ther e mus t b e made o. distinction be tween viola tions 
of Internati onal l m-, on t he one hand and ·;,nr crimes on the ot her. 

_ I 



-2-
Only such acts should be t reat ed as ,ro.r crioos s shocked tho conscience 
of huna.ni ty • Anot}:lc r r:v:inber, on the oth.., r hand, cxpreaaed tho opinion 
tha.t, ns tho Cor.nission had accepted the attor.,pt to denationalise tho 
inhabitants of occupied territory a.s a wo.r cr:i.J:.x? (Appendix to Doc.l. 
No. XII) it could not be denied th.:,.t, in the pre sent oo.se, there -;;OJ3 

prina fnc'ie . evidcnc? of this crlnc • 
. . . .. . . 

• 

IV. . Wi th~ut expressing nn ~pi-~ion of qy mm, I ·venture to place before 
. Cor.rnittco III sone r.ntorlal r;hich 1:u.ght be -considered rclovw.it for tho 

v. 

d cision of tho question." .-- . 

In the ~c.· ort of~tib-cor.nittce, as o.dopted a.t the second unofficial 
r:ioe ting of the Uni tea Nations 1nr Crir.los Cor.nission, hold on tho 2nd 
Dcccr.ibcr 1943, (Doc c. 1. ) it v,as pointed out in paragraph 6 thnt II in 

tho opinion of the sub-car.tl ttec it -;dll be better for the Ccn:dssion 
not to o.tteupt to draw 1.4> nny list of ·.w.r crir.1es ·,-,hi.ch will tie the 
hands of the Governn:mts of the United Nl'.tions, 11 but it was said in 
paragraph 7 thut "it ·:fill be convenient, both to tho Col:Dission nnd to 
tho National Offices ~·,hich ·:fill prcpo.rc the· i ndi.vidunl cases and 
tr' nsrni t thCJ:1 to the Cor.uission th" t thcr9 should be a ilorking list, 
onUt1Crating the vnrious boo.dings under which wnr crir.x,A should be 

grouped. 11 The sub-cor.r.tl ttee r:,_nt on to rec()J:lj:10nc1 thnt the list fraacd 
by the Responsibilities Cor.r.dssion of the 1919 Conference ·should be 
o.dopted by the Cor.nission as the ~-,orking list for the above purpose, 
(Paragraph 9) In paragraph 10 of the report, it was pointed out that 
it would be necossnry to add to thi3 list one or t7ro items which secred 
to be inadequately covered by tho langunge 01nployed in fror.tlng the list. 
Simultaneously it ·.-ms an.id that it -:-1ould be necessary to disregard 
oe::rto.in iter.ts - suoh ~s No.21 - c.s those rcforrod to t.ots which in tho 
present war the forcea of tho United Nations have themselves beon 
obliged to cor.r.u.t. 

• According to para.graph 12 of the rcyort, the advantage of ,1orking, 
a s far as possible, on the bo.sis of the 1919 list is the t of the prosont 
A.xis po'7cra, Italy and Japan ,,-,ere parties to its preparo.tion and, oo far 
o.s the sub-cor.ir.tl. ttce v,as aware, Germany had never questioned the inclu-
sion of any partic .,lar i ton in the list. Furthen:ioro · it dir.d.nishes too 
risk of criticism on the ground that the United N-- t'ions are inventing 
nev, rrar crirres after the acts have bee n perpe trated. It r.ey be quoted 
in this connection thnt, nt tho r.1e ting of the 200 Deccrix:r 1943, Lord 
ATKIN considered the 1919 lif;t of wc.:r crinos to bo too long; s0t1e of J 
the offence s contained in it would, in his opinion, }:lave to be dropped. 
The Commission, however, considered thri.t for present purposes, no 
change should be made in tho list. · 

From whnt hns been said so f ar, it follo·:;s th. .... t the adoption of the 
1919 list s t he ·,mrking ba.sis for the activities of this Cor.r.d.ssion, 
doc s not constitute o. binding decis ion on what to c onsider nnd what not 
to consider a ,;ro.r crirn, am tha t, ·therefore, this Cor.nittec and tho 
Conr.dssion, in deciding the present case, may proceed entirely wlf'ettered 
by what was dom a t tro meeting of ·2nd Deccl!lbe r 1943. 

VI. Tho problcn raised in t1is case goes to the root, not only of the 
jurisdiction of the United N· .tions · ar Crir.ies Comr.d.ssion, but of the 
fundaracntal problems of dclin4uency in Int e rnational Law in general. 
Tho notion of an Int rnational Crinc or of a crime in Intorru:tional Lo.w 
has been controversial for a v~ry l ong tine. It is interesting to 
note tha t it is particularly tho Gorr.lal'l 1i t cr c..turo on the subject which 
holds t hn t every contravention of Interna.tiono.l Law amounts to an 

Int ern'\tional Crino · no t only acts ·,.nich o.re ohocking froo the r.,orlll 
point of vi v, arc: under this doctr ine Into tional Crines, but a l 3o 
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cvccy brcnch of contract or ngrce1x mt. This doctrine is particula rly 
upheld .by STRUPP in his book "Da.s volkcrroohtlichc Delikt, 1920". He 
soys 11 V'akcrrcchtlichos Dclikt ist cine von cincn ..,tnatc ausgebondc, 
die Rechte cincs anderen' Staa t c s vcrlctzonde Handlung, die nur drum 
aur staatlichcs V rschuldon zurUckzufllhrcn• scin nuss, wcnn cin stru>.t-
lichcs Untcrlassc.n in Frn.rc s t ht". This rufini tion has not been 
accoptccl by other wri t ors: F UCHILLE c1is tir~:;uishcs bctuoon "dcSli ts 
intcrnationaux11 ~ nd t he breach of contraction.al obligntions. RIVIER, 
Principc s du droit c.1c s gens, 1896, so.ya: "Tout a.etc qui violc un droit 
c sscntic l est unc infraction nu droi t dee eons, un crL":lC au d6li t .. 
inter national. 11 It is i nt ere s ting t o note th!l.t Rivicr speaks of the 
violc:.ti on of an epcontial rip_,ht na ociwtituting nn internn.tioml oruie. 

VII. It is subni ttc d that t he f act t hat acts constituting ·ilha.t 
corre s ponds t o civilian wrones (torts) and breach of contract rrerc , by 
·:,ritcrs on internntion..l 1.:-. .. , , r,ut on the Sa.T.'X} footing as acts corres­
ponding t o crir.tcs in i;nmicipc.l la~'I, v,a s r i.".inly .due t o the f a.ct tha t, 
until very r ecent tir.lcs, only Sta ts ver c considered to be subjects of 
InternL'-ti on£ll law. This alleged n. turc of the La 1 of Nations. excluded 
the possibility of "puni shing" n eta.to for :m i ntern· tionaJ: de linquency 
and of considering the latte r in the light of a crif.lc and lcd .. to the 

conclusion ~hat the only lcP,alconsequonce s of international dolinqtloncy 
r1Cr c such as create rcpnrntion of the noral i-.nd LlB.tcrial ,,rong done. 

The cquntion of acts morally s hocld.ng Y1ith nets constituting r.1erely 
contraventions of contractual obliBnti ons ..-ras due to the fact that even 
atrocious c~s l ed not to the punishr.1 nt of the [jUilty individual, 
but only to a clairJ a gainst t he State for reparation and dano.ges. 

, 

At a. stage in the development of Intcr nationru. llm which has so 
f ar cul.r.ti.nnted in t he conclusion of the Four-Forrer Agreement, dated 
8th ,.ugust 194.5, a doctrine ·.-;hich c1oes not distinguish be t ween orinos 
in the sense of crininn..l. llm and ror e civil n:r ac1rniniotrative wrongs 
must be oonoiderod obeoloto in Intczna.tion 111w to the SOT.le extent as 
it has been ub&olete in the municipa l l a.r, of civilised sta. tes for 
hundreds of years. At o. t:ln3 ,·.n on Interrntional Lnr assumes the 
responsibility for punishing i nt errnti onnl cril:ies, it is nece·esa.IY to 
establish a dcliniitr..tion be t,,.,eon crimes in 1he. s ense or c.rimino.1 lo;n 
o.nd other illegal c.cts ·:,hich, ·; i thout cons tituting a crime, are r.1ere 
contraventi ons of cus t or.ury or c onventioml Internation Le.vi. 

VII I. It r.,ay e v n be th, t it is necc s s , ry t o drm1 this line of deli.mi t a -
tion be t,wcn puni nh bl c c r:l.r.1os on the one h nd , e nd ·;,n i t ooy corrc opond 
t o civil r,rongs and branch of contract on t he other, strai ght ac~oss 
tho f ncts described in the lis t _nppcnded t o Doc. C. 1. Prof e s sor H. 
LAUT.BRP~,CHT in hi s article . 11 Th La;,-, of No.tions filld the .. uni shmcnt of 
W:::t.r Crimes " (British Year Book of :tntc~nat i oml Los,, 1944, page 58 e.nd 
_follovr.i.ng) h~s hinted on this ncccssi ty of dis tinguishing b e t ween 
viol ations of rul c: s f ·,w.rf,,_r c a nd ·11o:r crime s. He soys,· inter nlia; 

" ±n pnrticul c'._r: , docs c~cry vipl n.tion of a rule of ,·,-arfare constitute 
o. wo.r crime? It appco.rs t hn.t, in t hi s r.n.tt r , t extbook ·;.Ti t crs and, 

occe.s i ona.lly", r,tl. l i t ury r.1.:mu~.l s nnd off ici~.l pr o~ouncen :mts have erred 
on the s i de of , onpr ehcnsiv ·ne s ::; . They n"..kc no a t1;cmp t to dis tinguish 
be t ween viol ' •.d ons of rules of .rarf'o.r £\ n 1 rn.r ori.L'los . The Cor.ir.dssion 
on Respcnsibil itie s s c: t u by the nris Confer ence in 1919 included 
under tho list of charges of w~.r crimes such cots as 11 usurp, tion of' 
s o or e i gnty during railitru:-y occupoti n11 , 11 .ittcrnpt o t o dcn::.tionn.lize 
the inhnbit nts of occupi ed t c.. r r i t ory" , "confis ca t ion of pr operty ", 

1uxo.ction of illcgi t :l.n.'.lt c or oxhor it nt c ont ributi ons and r cquisi tions", 
11 ba sen nt of t h curronc.v · d i s su of spuri ous curre ncy", 11 ir.lpos i t i on 
of col l ective on'\.l tics '' , 11 want n cst ruc tionof r ·l igi ous , c·1nri t 1 , 

clucation o.nc.1 is t oric building rrl r. omx. nts ." In vi .,,., of the 001:1-
pruh n i v n oo of t hi s l is t it i s i1 the no.tur of ::m ~nti-clir.ux t o 
not t ha t t h m..u:ibor of crsons ·,h so d live th Allie d St a t es 

_ 1 
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eventua lly c1cr.l:'.nded w."\ inconsidcrl'.blc . It is ::,o33ibl thnt om ,. f tho 
reasons for the f .ilur(:., to give effect to the decision to prosecute wor 

criminc.ls after the first forld 'l'far· •.w.s tho extent of the list of 
offences .s ndopted by tho Confe rence ruid the ubbonoo of n distinction 

betv-ioen violc-.tiono of intcrl"lL'.tionl'.l l o.w c.nc1 wo.r c~s in the ooro 
restricted sense of the t onn •••• 11 

11 It 1:-iust be n matter.for so ious considcr.-..._ti n ~o v{h t cxten~ an 
2.ttcr.Jpt to pcroliso by crinintl prosecution a.t the harxl of the victorious 
belligerent all £\nd sundry breaches of the lo.w of ;-,ar T.'lt\Y tend to blur 
the er.1pho.sis Y1hi.ch J:JUSt be plo.ccd on the punishncnt of vmr crirxo proper 
in the lir.i:l t ed Sonae of the t cn:i. Thcoc ney be t.cfincd a s such 
offences o.goinst the l c:.1 of vm.r a.a ure crir.li.nnl in the ordinary and 
l'.Cceptcd s ·nsc of fund.."\r.lento.l rules of •;,nrfo.re and of gencro.l principles 
of crir.tlnnl law by r co.son of their heinouoness, their brutality, their 

.ruthless disre;go.rd of the sanctity of h'UT.lrul life and personality, or 
their \"1anton intcrf er cnc ni th rif hts or property unrclc1. tcd to reo.son..i.bly 
conceived r cquircrnnts of r.dliu,ry necessity, There is roor:i for the 
vic,1 th~ t tho punishncnt of \":o.r criros by the victorious belligcnent 
ought to be linited t o offences of this no. turo - offences which, on any 
r e;o.sonable nssur:1ption r.rust be r cgc.rdcd o.s condemned by the cor.non 
conscience of' r.1l\J'lkind •••• " 

11 The t o.sk of definine, from thin point of view, the scope of· 
viol .. t;i.ons of the ln77s of war which ought to fall \7i thi n tho purvicr, of 
punishment by the victorious belliger ent is one of considerable difficul tJi 
{~ seeningly a.dninistrntive act of ~ politicc.l nnturc, like deporte..tion or 
segregation of large s ections of th population of the occupied territory, 
nay, in its eff cts upon human life ~nd in the cruelty of its execution, 
be indistinguishat>lc fron the COC11.1on crir.ie of delib'oratc r.urder. But it 
is a to.sk Ythich ought t o be a ttc1.1ptc<.1. The result of the differentiation 
thus established betrrecn the tvlO c a t egories of violations of the l.lm of 
·;mr would not nccoosnrily be to render irn::iune fron punishnc:nt or fron the 
duty of compcns tion the -less heinious ne.nifesto.tiona of lawlessness •••• 11 

11 Pill~c , plunder .:,nd a rbitro.ry c.estrnction o. priv t o.nd public 
property racy , in· t heir effects , be no less cruel nd deserving of punish-
:rxnt thc.n o.cts of p · rsonl'.l viol enc e . There r.,,,,"3 , in effect, be little • 
c1.if fcr~ncc bet v en executing a pc..r son o.nd c ondemning him to u &lo\"/ death 

• 

of starvo.tion and exposure by depriving hin 9f shcl t cr nnd means of v 
sustenance. 11 

IX, It will be noted thnt · rof'casor Lo.uterpacht c ocs not purpcrt to ley 
down existing rules of Intor m tionnl l o.·:: , On too contrary , he pro as.cs , 
as ~ rotter of policy , t o restrict t he procedure p~lied to the punisl1r.1ent 
of •:r.:..r crim:? s , t o such acts a ncl or.us iono o.s arc not only illcgo.l but, in 
c.clcli tion, shock the c onscience of m nkincl. It is <-"'. 1:1at te1· left t o the 
cli,scrctjnn of the United Nv.ti on(l i:-1 ,. ·ru.r nl ·-• r~ t o t !10 Oov,,l"r.l:Cnt"s r .;prc:­
scnto<.l. en -tl I.! ·1i t c.: <1- N:d:ivn:_: ~:c.r Cri:·:c.3 Ccrni.,:iion in j>P.rticulmo t0 ·,dopt 
or t or j e;o·~ Prof~:::1 r L' .ut<-rr>,"- ,ht' .: v.l...:·,, , '.!hi.c .1 , , : l'ks been ointcd out, 
w o also har ed by Lor d ~ tld.n in Dcccr.'il>er 1943. 

If Cor.mitteo I I I should see it3 \"toy t ownrd ~dopting Frofes~or 
Lo.utcrp.::i.oht ' s distinction f or th purpose;s of tho ,'fork of the United 
~Ltions .'l, .r Crir.ics Cor.imission , t · further question would arise , viz, 
'l'1hero to d.re:.-1 the line and try to distingui • the 100re contraventi on of 
rules of Intpr netticmnl l o.·:, fror. ·;10.r crines in the n rro·,1 r sense. The 
: robler.t ccar.x:::s :particul ly cute in sue no.tters ---3 "u.cbt.seront of 
currency", ( so . Doc. I / 22 ) or 11 0.ttcr.1pts to dcn. .tion....lisc the opul ".tion" 
or "usurp .tion of ovt;r cienty" . 
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X. It is subr.ii ttcd thnt the f ollo'7ing c onsidora.tio a rrould , porlw.ps, 
b e relevant r;hcn d ter.lpts c.r c Dt'.clD to distinguish rrnr crin:>s uropcr fron 
r.1erc contraventions of rules of Int..: rnl" tions larr. (<. ) First it is 
necessary to e.scertnin ,mcther the o.ct in <tUCstion c onstitutes, quite 
~.part fron o.11 consider a tions of Intcrnc.t ional ln·• anc1 ler;i tir.P.te 
\"10.rfo.r , a. crir,iinnl offe no • (b) If tho qu stior, J_JUt under ( a ) is 
c-.nsrrered in the negative, the ca.s0 ··. s nt nn end. If it is o.nswored in 
tho o.ffirtntive, tl\e further question arises , viz, \vhcthor tix: rules of 
Intcrna. tional law o.ff ord to the perpetrator of the act L--:r.runi ty froa 
his crir.li.?)D.l lic.bili ty, e . g. ·;hc thcr the act be excused o.s nn o.ct of 
lus itir.lD.to wnri'nro, or o.s an a.ct t nlline v,i.thin the ln.rlful nuthority of 
. belligerent occupnnt. If the :ictivities nre not covered by tho rules 

of Int rnntiona l l nw s to unrfarc or belligerent occupa tion, tho case 
for the crir.linnl linbility of the perpctro.tor is rode out, 

If, for instance, the nuthorities of the occupant illeea lly declare 
the nnnexa.tion of certain territory o.nd the inhabitants of the occupied 
t erritory o.re · ir.lpritoned or put to dea.th only because of their dis­
ob(?dionce to the constitutional situ:. tion· ~rought ch out in this ,my, we 
hnve, applying \7hnt hns been scud in the proceeding paragraph, to 
consider ,rhe t he r the particular ir.lprisonr:Kmt or shooting : s such 
oonntitutes an of fe nce , irrespective of questions of Interna tional law. 
The answer to this question is obviously in the ~o.ff.4-n,w.tivc, the acts 
constitute e i thcr fnlsc imprisol'ltlCnt or hor.dcidc , ns the co.ac n-w be. 
· e then proceed to cxru:rl.ne whether internc.tional lar, affords aey 
defence for this bchnvio··r of an accused person, nnd, finding tha t the 
illegal o.nnexo.tion is outside the l egitir.late scope of the activities 
of belligerent occupE:'..nts, rre core necessarily to the conclusion that 
there is pri.ma f acic evidence that a ;ro.:r crime hns been car.rd. tted. 

In the case of jh tter.1pts -.t nr.tionr.liso.tion11 , we have to 
consider ~hcther acts, such s depriving Yur,oslav children of tho 
possibility of be ing educated in the Scrbo-Cront language, or ·conpclling 
Yugoslav children to receive instruction only in a forcigh lunguo.ge , 
oonsti tute crininn.l offences. The ansv,cr to this question will, in 
r.iy Ol"i-nion, mainly depend on tix: positive r:nmicipD.1 • la. ,-, npplicnble to 
the case. Thero o.rc a. grea t many nunicipal legal orders which protect 
the popula.tion age.ins t denati onalisation, inter c.lia., by declaring oots 
o.irning :it such dena tiono.lisation crininal offences. But even in such · 
lcenl orders as do not contain spccinl crirnin.o-u sanctions o.gninst acts 
of denc.tiona.liso.tion; nuch activities vli.11 li1orc ofte n than not be crimi­
nal under encro.l provi s i ons prohibiting .'.ll'ld punishing viol m e ~ 
blackmail, .~nv.coo, and sir.dlar o~fcnccs. 

It is subr:d. tted that each case v,i.11 have t o be judged on its ovm 
ncri ts. Tho 11 denntiona.lisn tion11 r.cy po i th0r efl'ected or accor.ipnnied 
by acts on t he pnrt of' the occupying authorities, v1hich a.re crir.dnal 
per so . There mey , on 'the othC;r hand, cxis t circumste nccs yJhich do 
not l e t the activities o.ppear crimi nal , though the;y, no doubt, are 
illegal. J..n exro:,plc of the l atter type of "attcnpts a t dene.tionnlisa­
tion r.iay exis t -.,here the occupc.ti n uthori tics do not close the 
exis ting schools o.nd do not p r e \ nt parents fror.1 sending their childre n 
t o then ·ithcr by actuo.l viol cnc , or by thrent, but ·;rhcre they try to 
bribe pc.r nts into sending chi l dren t o schools ins tituted by the 
occupa nt by f f cri r: vari ous ndvant a es , like better s chool neal s , 
clothing , e tc. 

XI. In the pr };ent c ase it ,.-,oi.Ud seem necessary to ask th Yugoslav 
No.tional Office f or nrth r particulnrs b9t h rri t h regard to th~ o.ctool 
:facts a nd with r r., r ,' t o the municipnl l aw t o be v.ppli cl.. Th r esult 
·,rill pr obo.bly b e th.1t nt l eas t cer tain acts of deno.ti lis tion of 
inh bi t ants of occupi ed t erritory oou .1i ttcc:. by sonc of the accused, 

constitut ~ crini l f fcnc. Tl i s b eing oo , t he second ~u stion 
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. arises ·.:hc t h r t he cr.inin...'\l.ity is c nnccllecl by . revis ions of 

Internc.tion,.'\ lnv. This questi on -,us t obviously b e ans;-,crocl in t m 
n· r:;ntivc, bccnuse the Hague Reg-... u.:.ti ons clcfinit ly forbi such 
interference on the 2~rt of t h occup.::tnt. 

It is the tluty of belligerent ocoupo.nts to respect, unless obsolutely 
prevented, the lnws in force in the countr,· (Art. 43 of the Hague 
RcguL."l.tions). Inter i o. tu:.ily honour nnd rights a nd individual life 

· I:1Ust be r espected Art, 46) . The right of o. child to bo eduoc.tod in his 
oYm na.tivc language falls certo.inl.y ··,i thin tho rights protected by 
i\rticlo 46 ( "individual life"). Under .Art,56, tho proporey of 
institutions dcdico.t ed t o education is privilceed. · If tho Haguo 
Roeu].o.tions aff ord particular protection to school buildings, it is 
ccrtllinly not too r.ru.ch to sey thnt they the r eby r,lso iopl.y protection 
for ·,he.t is going to be done ·;rithin those protected buildings. It 
v1ould certainly bo o. r.dstakcn interprctntion of the Hague Regulations 
to suppose thnt while the use of Yugoslav school J>µildings for 
Yugoslav children is safe-guarded it should be left to the Wlf'ottcrcd 
discretion r£ the occupant to replace Yugoslav cd~ation by Itcl.ie.n 
.cducn tion. · 

It is the rationale of i.rt. 56 to protect spiritunl values. And 
in order to nf'ford this protection to spiritu.".l. values th provision 
protects t he property of institutions dedicated to public ·:10rship, 
charity, cduce.tion, scicnc(: m d art c.s a nc ... !l1s to a cc.rtvin ond.1 to 
make public worship, charity, c duco.tion, science and c-.rt possible even 
under belligerent occupation. If the bolligorcnt occupant rust not 
confiscate, soiB: destroy, or vrilfully dP.r.i.aec the property of 
educatioml instiiutions, he is tlv' l ess e ntitled to interfere ~ith the 
spiritual M tl intcllcctunl life of the schools, the only possible 
l egitimate excepti on being consider a tions of the safety of the occupying 
forces .• 

. 
XII. \Yha. t has be e n sflid so far concerns the 2roblem a s a -ecnernl 

proposition only. It is £\ differ ent question to decide t o vlh t extent 
there is in the charge No. 1434 o. prirna facic case against the f our 
persons ,mosc lis ting is proposed by the Yugoslav Na tioMl Office. 

In tho cnsc of Nicoletti (No.20) ·:rho is described as Educational 
Trustee, it o.p ?Ce.rs that he ,ms a kind of CotT.1icsioncr in charge of the 
adr.rl.nistrntion and Italianisa tion of' the s chools in the di s trict. In 
his case it seems to be c once ivo.blc to f ts tcn u on him the individua l 
r e s ponsibility · f or the vlholu I t Ll.io.nisa tion sahcnc . The case of the 
three other pr roons ·.-,ho w r e nninly . teaching personnel, seer.ts prina 

f o.cic to bo diff ercnt. 

• 



.. 

III/16. 
2 d b p teniber 1945. 

UNITED ljATI ONS 

CO H 'ITEE III , 

Report on th o . 2G (Sepp Die tz ) r e f c r e to Committee III. 

B,r he S crc tary 

On t1 c 22nd •e runry 1944, ·h(, Czcc. o .Jl ovak r~tic nnl Offic pr esent d 
t o the Co . . i s.,i n a ch ee a ainst Cop_ Dietz , S- t ndart n.f'uehr er o.nd 
C. O. of the 52nd SS Brume r , er.is on the Danube , Au t ria . 

In t i" ch " gc , ep:_:, Die ·1 s a ccused of h vin:.:; , at th be -innin , of 
1 arch 1939 , invaded v:i h , 3r ou ) of s el0ctcd .s . . e n , Cze choslovak terri­
t ory from ustri a and havinn, in the oravian t o·;m of J i hlava , • r ovoked 
cl shco ·,rith me ib r of th 8 zeeho lova Ste.. t police a nd ·;ti h the local 
Czech population. i th e clashe " , Czech- . oplc swell a. . 1er.1bers 
of the ~ echoslovak St a c p0licc \"for e 1. sacred a nd a nw.tb r o" per son"' ·;,ere 
killed a nd seriou ly ·.'/Ounde d . It ·: as fur he r s t a t ed i n the "Particulars 
of Alle d Crime " th t s hor l ef or c 1 5th ·, ·arc,1 1939 , a.rr.1ed ai ds n 
C -Chosl va k t cr-r.i tory ,·1 r nad by Ge rr.1a n SS f rec s . T'1c pl.l.ryo e; of t '1ese 
r ..-.i s w:is t o provok lashe s ·:Ii t the CzGCh o" l v< k p ..ilo. :;i n e.nd ·;r.i. th ·he 

z ·c!1oslovak polic e ort:;ans . T e·· stanc ,·,e re ·:: le ;10 to t ic Gen:-ian 
pr o )Of!,anda service i n ·;,h "'e h y ila d t o be r:1anuf c t ure d . 

Con .. i tt c I decided on l 19~-4- t o ::_:,ut the ac u ed on lint B 2 . 
On 19th Sc t c .,1bcr 19 ' , he ca s e ·m a -i in e on" i r C:d y Co ,11 • ttcc I end 
it °IW.G dccid d t o 1 'av he a ccu. ed f or the pr sent on Iri s t B. 

In Sop t er.1bc r , 1945 , the 

rc a. on , tl 
t o be war crin s . l! nddendll!:l 

c Chaxt cr of tho Int cr nn 
:3Ubr. i ssion , nakes tt qui c clcn 
th - cope of he r c tribut · c u 
·,mr cr:i.r.iinals a.re t o be ,?Uni .., e d for r.mch 
punish " U ordina ·..., crir.inuls o.s •:;,:;11 . 

nte;d a 
al 

Co, . i tt0e I c nc-idcr e: t i s chnre in its 1, ·e ti · of 12th .. cp mber 
1945 a decided to adjourn it for fux hr c cn i dcr ation un ·il 19th Sep mb er 
1945 . 

Fror.1 ·he c nclo cd ,:lin t ·s c he ! e:ctif18 ncl d o~ 19 ;-, Sep ·t..:.1bur 
( 0 . 31 , pages 2 .s..nd 3) it rrl l be !3(,e. th.t o::.JJ. ro.on f mc::1 cr s of 
Co mu ttee I on t his c GI.! ·:;a di v ie cd and t'. \ ·;; decide to r er t he 
~uc tion t o Cor. .ii tt 0 III. 

1 Enclosur . 
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III/17. 
24th Sept r.bor 1945, 

UNITED NATIONS 

Draft o ort of Cor.u i t t III on the Crini . i ty of "At t en~ ts to 
De nati nalisc t he inha itnnt., of Occupied Territory." 

By the Sccreto.rv to Cor.>!.li ttec III. 

Not e : The follo"; in am.ft is bused n the vie·;, CXJ: r ssed by nenbers 
of Co:r.ir.rittce III in r:: ctirl[., he l on 11th and 19t •>ept nbcr 1945. I an 
nls in b t o r.w coll ngu , Dr . Li t rc f o 1)l aci ... t r.w disposal a 
list of ac ivi t i cs ·rhich can be d scribed n cr.tpts to denationnli c . 

Th0 Chairr: n of III , Dr . Eccr , ., sup r oved th draft . 

I. In connection rri th the Y •,o"lav charge o . 1434, accusing , inter a lia 
J~ Italia ns of the ·. ·ar crir.": of " ttcr.rots o Dcmtiohali"e the Inhahi tants 
of Occupied Terri t or y 11 , Co-: ·.ti. t ee III· ·.ms askcc for i tn l e al opinion on 
the question "'huther, tmd in \7hich circu:· a nc n , ct3 of de nationalisa­
tion l! ·; r er· . s c _ tl cir pc: c tra ors mn cr:i.1 d.n ls. 

II. At te. pts t o dcno.tionc isc t e inhabi t nt of occu i cd territory 
have bee n clc. s i fic as ·rar arines by t c Re " Jonsibilitit;S Cor:inission of 
th Pn.ris Peace Cor.fcrcnce of 1919 . In n.ccc.ptin3 c 1919 list as a 
·:.rorking basi s for its activi tic , th Uni t cd Hntions i"{ tr Orines Cor.u:iission , 
in it r esolutio1 o.doptcd on ti c 2nc1 ccc 1bcr 1943 ( Doc.c.1.) has also 
foreseen thi s t • _c of activity ,s a cri:ri.ncl offence . In tho vi 7 of 

Co . . d. ttee III , b oth ·he pr opos~ s of th<.; ... Gryon.,ihil.i t i c s C r·J .. i ssion of 
19 9, a.nd thF r !)or doT) L' by hi s Cc .... 1i 0 s i o in 1943 , •.11,; -:;-e net ::ierc 

accidents . The e ctivit i (; " usua ly cl c.~scd under t ic heo. !}£; ... e , in 
he opinion f Cor. 1i tte I L': , seri us o,. f ' ncci> c,:;c. · nnt h . liberty md 
i gni ty . 

III. Under tradi t i onnl In erna t .:. nc l l o:;,, n c1i i inc t i on ho.s been r.\a.de 
be t wee n nets con; i tu ting r.1cr contr vc.ntion:; of intern tion 1 a,7ccr.1cnts 
a.nd cts corr ·spondine o ·;1hc1 t in U"ually c1cscri ~s "civilici.n ,;;r ongs" 
or "torts" on the one h~ .. , : ncl of fe nce "' c r r<? )ondin,e o cr:L-:10s in 
nunicipt•.l 1 w which .. m::;t be cg .. · dc cl o. s conder:mcd y the co . on conscience 
of :· ruucind and c c:.11 f or in i vidu 1 uni hne,nt of th · 1 ctr?.tors , on the 
other . 

DI. A u qta c int e clevc l . c.nt c Intcrnation hai so far 

v. 

culJ. · na.tc in th co .clu:-; i on of tl c Pour 'o·:: r -r ' C:,·. nt dnted th ugus t 
1945 , ,.here t c ,1rinciplo of · ndivi ·ur cri:.i 1 r c"·nons i i.lity ha" been 
unm:1biL,ruously f o . ulo. ed, the doctrine ·;1hich doc not di tinQ.li"h botv,ecn 
cril. s L1 ·he s onoc of cril;iino.l l a·:1 . n :-.1cr o c i · 1 or c: • • ini r o.tiv 

·. ;rongs , nu. t , con i der cd , s ob ::ol c t c in Inte:: rm.. i onal 1 ::, t o th ' sar,10 
extent as it has b1.:: n bsol (; t o in the r. unicipo.l lu::1 of civi ia d states 
f or hundr ds of y • · 

In h vie~·, of C J, • ttc I I , i · i , th<. n. .. f or .._ , n cc ·o drax, 
· · t ntion bc t wc n . :re cc nt r n.ve,n i on" of a r 1.:n0r,t" a 

g f.. t 1.•u1.ch o' contract , • .n 1 offcnc0 
i r- to bv a;,nrd ·t • 

Co . i ttco I II ... gr ·cs ·:ri c opi 
thori ty on In l:rna t i nc:.l l c:.r , (Laut 

er 
crininal 

'· 

d c u1u.sholl .... uc of c,nco 
or n 
ri 1cipl~~s.....;;.o~_=..;==;;;_,..;;; 

y n. di 
c cf f cct s ·:, .. · 
crnr. i cnnl la,; 

o.l rule s o 
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their brutality, their ruthless diaregord of th so.nctity of hur.ltlll life 
and pcrsonali ty, or ~cir ·:11111ton intorfcrcncc , ti th rights or property 
unrcl a. t ed to r caso; ably concc~ ved r quircr.1cnts of r:li.li tary neccssi ty. 

VJ Under denn.tic,nnlisation in the s cnso of n crir:dno.1 ··p~licy, CoJ:llii ttee 
III understands the policy of a b elliecr nt occupant nitti.ne nt the trnns­
f orr:lk'.ti on of th inhabitants of th occupi ed tc.rri tory into r.10r.1b0rs of tho 
occupying nation by usi "1C the de f ncto po·:,cr ;-ticlcl. d by the occupant. 
Fxoaple s of the nJplication of such crininul olicy arc: · closing of 
universities , s e:condary cr.d other schools of the occupied territory 

• 
.. 

and/or their supersession by educntionnl ins titutions of the occupying 
nc.tion and l on&uo.gc ; c onpulsory cc' uca tion in the l nngue.,.,e of the occupnnt; 
the bun on the using of th nL_.tionru. lnnguo. J:; in schools, strocts and 
public places; the deportation of chi ldren t o the en cy country f or the 
purpose of e ducating ther.1 in the l aneun~c c.nd t h· spiritual .>.t r.1osph e:r e of 
the occupa nt; the ban on the national e s s .nd on the :?rinti~ nnd 
dis tribution of books in the lnneu ,.. .··c. . of th9 oc cupied r ccion; interference 
·,7i t h r eli~i ous s ervices; r enoval of na tional syrbols nnd nones , c . [h 
chru13in the Christian ncl surn(' .ie s of inhabitants, chunging geogr e.phical \ 
nones of islands , rive rs, privinces , t o•;ms , villu~cs, h· rbour~, stree ts, 
o.nd squares; uttcnpts t o disintegrate a mtion b;J' a.busing r egional 
difference s and peculiarities nnd c rcnting artificial mnorities; 
c oo.pulsory or 0utorw.tic gro.ntine of the citizenship of the occupyinR 
Pov,er; interference: vii th tho r.1c thods of educa tion; :i.r.1posine t he dut.7 cf 
sw~aring the oath of o.llcJiancc t the occupo.nt; coupulsion to j'.)in 
or nnisutions and associ ti ons of the occupying !?o·,,·,r. Dcn atio.nalisation 
in the \·,idc r· sense 10ulcl a l so cor. )ri se such r1ctivi tics ns the exterraina­
tion of the intellec t ual cio.ss, to.king peopl e frot th professions e.nd 
sending ther.1 t o unskil led l o.b om; o.nd the coloniso.tion of the occupied _ 
t erritory by no.t i ono.ls of the occu o.nt. 

Many of the activit i es n·ntioncd he r e r.i.11, of course , f ~ll ulso 
under oth ·r heac: i n~s of the li s t of ·:1o.r crir.lcs, e . g . systenatip t crroi:-1sn, 
deporto.tion of civilir.ns , ·usurp~tion of sov cr e i nnty during rilitory 

occupati on, and others. 

VII. In the viev, of Cor.1::d ttee III, the, crir:dnali ty of such ncti vi ties as 
e nuner o.t ed in the pr •c ceding o.ro.gr ~ph is based on the cncr o.l p rinciples 
of crir.tlnr 1 law accept d by :lll ci vilis d r.1cmb ers of the c onnuni ty of 
nationa, which nll, in one fom or the other, plmo.li"e the illcr::s 1 
appl i cation of f orce fror.1 psychol o icnl cor.1 ul s i on t o phys icnl v.iolonoe 
in pr ohibitin such offe nce:s as blo.cknni l , nenaccs, violence:, e tc. The 

cner a l r ovision n hi b i i ne f .,l s e · . , ri sow.0nt , the infliction of 
c ricvous b ocl · ly harr.1, nntl hor.1icid , o.r v , of course: , nppllco.bl · ,·mere 
quasi-penal s anctions m-e &ppli~d by the oooupnnt to imiabitunto who 
~sobey the dcnnti onclisi J1E o.ctivitic s of the occupyil'll} Power. In 

ddi tion, a grt: o. t nany :nmicip 1 lcenl or ders p r ot ct tho populn t i on 
.:\Jo.inst deJ'lf'.ti nnli e.ti on by sp c i 2.l provis i ons c1 clt'.ring ni;:ts n i.ming 
a.t such den, tion lis·' tion t o b crir.tlnnl 'offences. 

VIII. Tho cu t omc.ry ,, nd c onventi onnl pr ovisions of Internntion l av, not only 
d0 not l e alise clc:rw.tion li .tion of the inh i t ~nts by :1pplying the 
forc e ve s t cd in th occupyi · Po-,cr , ut in h li[•ht of the; s c r ovisions, 
their illc ·nl chnrncter st .n s ut cv n nor · cl ·u r ly. It is the duty of 
bcllieer ent occu ants t o r ·spect, unless absol utely pr event ed, the l nws in 

f orce in the country (Art . 43 of the Ho.gue c 1 .tions). Inter ulia , 
family honour nnd ri ht s and individual life 1. U3 t e r e sp cted {Art . 46). . 
The right o u child t o b e educu t.cd in · s o · n::i.tive 1 ,, CY.r_,c , the ri~ht 
of n no.n t o r e tain is own Christil ~ d surnc '- , t he ri ' t t. use ones 
own l nnc uo.ge , f 1 c ertainly within t ht: rit:ht _ r ot cc t e d by Art.46 
(''.r:ndivi t r. l Lif • 11 ) : rticlc: 56 o th Ho.rue ·ulr. ions p r ot ects the 
p r opcrt , i nter li9,. of i ns ti tu i on s decJi c ··d ·o 1 ublic ·,- or ::;hi , ch .ri ty , 
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c ' uc,~. •i on, :-ch,ncc ; m' ~.r , hi.., t ~r ic u:1e: ts ,:m ·.10 ks f " i cncc· .:md 
:-- t . I i:: t .- .t i on ~. l c m. •. t . 56 t , ~ro 1 ct s::_)i..i tu:-.1 v. ,luc" . In 

• f r c1in,~; :_:i.r ' .. cc~~ :. o ncl ool buil r:in~·s , he H~ru • •~Dul t. ions 
i::1:,zy h t c t.:. on 1,f ·;1h,-.. i:: ~·oi n;· t0 c done Fi t h · n t he . e ~ rotcct 
b il U n; " . ·.1 1 ' c ert .i 1 c ; _ r.i ,:,k,);: n int •l'j_>:.:ct-'.ti c 1 o t c 

, .[1 .. 1 R ; ;t,1.· tions to su:. oi1.- t' ~.t ·.:· .il ·, l -... no c,f sc)10 1 LL.ilc.in;s s for 
c,:il .' rcn c t' 0 inh bi t L, ts of' cc 1.:)i 0c: t crri •·or,' is "nfe: -.,v .c..rcl0t , i t 
... r10L'l d be lcf c: ."cr..:t i on i tn oc c·.t:) . . ;1t t '-'?l c..cc 

cuc-1.t ::. -,n by o.:, 1cLti cn of' 1 i choo:-,in;~ . If t; (; 
c c ·x·.nt nust not c ---·,fi t c c. o , oe i z , c'.cc r v or ·.,i l f L.lly 

~.: o n -;e the Jr '11.;rty of o< uc:iti on,,l "1<' : cic nt i i ·nctitution , Jc i s 
the l c~s nti tlc.: <.: t o c . .._,-._ 1 , forc e i 1 i ·1t-.. v i nr ·;:i t l the ?irituc'.l 
.acl int llectur.l life o such ins ,:i. tution s , t l c onl .11 ? O<- iblc l ,..;r•i ti:.1r.tc 

c;ccc:) tion c i ne cons L.creti o 3 cf t: C s;.f'ot. of ~l occu .. rin; _, f or ce . 

I ~: , The quo tion of t 0 cri::linc'.'.l lir.bili y or )O.rtict.:l .r incli vidunl s 
c r;cc1. ·.n. th tr>.kirlf__; )l' rt in sue 1 crinino.l ~)olicy f <.1 n, _ti n lis.i.tion 
.1us t , f co ·~sc , be c.0ci cc'. in c,.c· inC!.i i ''.u 0 .l c,~ c on i , mm i.1 r i t s . 

/ 
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III/17 ( 1) 
27t 'ep e:nbcr 1945. 

UNITED CRI ,iES 

Dr" t 4 port of Co ... itt c III on Crin i ality of Attcr.1pts to D n£•.tion­
ali c the Inh bitu.nt of Occup i c Territory . 

(Par r n.ph~ I, III , IV , V and VI of Doc, III/17 r edraft •d according to 
the discu sion he l d on 25th S •ptcnbcr 191+ .) 

By t he III . 

Paragrnoh I , 

I 
In cmnne c tion ··:it. th" Yugos l c.v c a.rgc 0 , 14.34 , o.ccu..,ing , inter 0.l ia 1 

f .mr Itulfo.ns of· the 'l.:.'.r cri.J:i of "ntt --.: -pts t o dc m:, ti onnlisc th inhabitants 
o occupi ed t crri t ory", dou t os in Co1. :~i ttco I ·;;ht..:thc r or not to l i s t the 
four pl; s on as ·::::.r crin in.:tl ,. , Car • . 1i tt e I thc:r;efore: dccid~d t o put the 

u • tion b •for e Co;: .. i tt c III a n ~ t o c. cl j ou.rn t hL c n ::;c a f a r a s these four 
. ,ccu ~rl. rrer • c one rncd, 

o Ch ngG ( ~uc Doc. III/ 17,) 

c.ragr uph I II . 

Un er tradi tion::.l I nterna tional l e::1, no di tinction hc..s been i:mdc 
t·;ict..:n ac t s const i tu.t i ng 1~1er c cont o.vo t i ns of i tcrna ti onal agr eements 

· nd acts ca r sponclinr, t o ·.-,hat · s u unlly described s " c iv-:i.lian -;r.rongs1' or 
" torts" on t e nc h:- nd , a nd offence corr , ponding t p cri . •s in national 
( L nicipc.l) l .:>.w ··;hich ;_ u t c r arded -:.s condo .111 d by t he c o, r.1on c on cience 
of '!Unkind ,.nd c c: . .11 for individua l unis . cnt of ti .c p rpetr o. tor s , on the other, 

Pnro.grnph DI. 

At a s t E>.gc i n he v l opi:1v nt of Intc r nntional l e.~·, ·,,'hen th e.: pr i ncipl of 
individua l r cs:ponsibilit i gener a lly r co n· s od , a octrine ·· ich doe s not 
di tin i sh be t ··iCe n er· · s i n t c "en c of crininl'.l l a-:, , ·. cl ncr-· civil or 
a~ 'ni trative: r,rong , rrus t b · c ons i dC; r c d 0-s obsole t e i n I ntc rn.':. tion 1 l e:;, 
to the s oi-c xtont tha t it has ecn ol e t c in the nicipal 1 ·ii of civilis d 

t o.t s for unclrc ds of years . 

In t he vie·.-, of Cor.i; i t t c III , it i", thc r for , nee ·· sar y to dra .r a 
line of dclimi t c.tion b ·t 1.1c: ' n ncro contr aventions of agr ee, nt ..,, a s a cts 
corre sponding t o civi l ··,rongs ... n br1..:ach of c ont a ct , -..n off ence " f or ·:,hich 
individu~ l unishJ.cnt is to be v~ ~a d. 

Cor.;.1i t cc I II i of 
l · ::1 ... a o. c cr:i.nin.::. l in t c 

· cq_uir cr1cnts 
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Par~ph VI,, 
I 

Under dem.tionnlisa tion in- the sonoc of a crirdre.l ·policy, ~.1.1i tteo III 
understunds th policy of OJ1 occup~.nt a ining £'.t depriving the inho.bi tun ts of 
the occupied t e rritory of their rotionnl ch~r ncteri s tics or trnnsfonung the 
e thnologicnl chnr o.ctcr of t he region, particularly by renns of: 

cloning the uni ver s i ti :; , secondary r.Jtd othor schools of the occupied territory 
c-ne,/or t heir su_ e· :;e s sion by oduc ntionnl inotitutc s of the occupying 
n tion un l.:i.ngucge ; interf r encc ;r.i. th the ncthods of education; 
conpulsory educ ~tion i n the l ru,gung0 of the occupant; 

th de,orto.tion of' childr n t o the oc cupy ing cot.1.ntr.1 f or th purpose of 
educ· ting the . in t he language nnd the spiri tuo.l . .-bospher e of the 
oecup-. nt; 

t he bnn on th using of t h na t iono.l l .:i.ngu2.ge i n s ehoolo, otrcc ts and public 
pl "c es; 

thc- b i:•.n on the nc.tionnl pr ess an on t h printing o.nd distributing of books 
• in the l:mgu.'1.ge of the occupied r egion; 

tho rcuoval of nutionnl syi~fuols Md n...'U".lcs, both per sono.1 nnd geographical; 
interference vli.th r e ligious scrvicc n :·s fv.r ' ' S t hey hnvc o. national peculinrity; 

ntter.ipt s t o di s integ:cntc the n, tion by abusing r egioll[ 1 diffc r cm e s a nd 
peculiuritics nd crcuting artificinl r:d~oritics, 

Dcnntionali sation in -the lr.i.dcr s ense ·,,oulcl lso conprisc such activities 
as: 

t he c:;.::terr.ti.na ti on of the intell ectual class , tc.king people fron th0 . 
prof e s s ions and s . nding t h~. ·to unskil10d l abour; 

. 
cor.ipulsory or auto:1a.tic gr ~nting of the citizcnshiP. of the occupying Power; 

:inposing the duty of sv,c~ i ng the• oa th of allegi~nce to the occupant; 

the introducti on of t ho {l.c1ninis t r o.tive 0.n t j udici::.l systeIJ of the occupying 
Po·,wr, the i npcroi t ion of :j,,lts f i nancia l, 0conor.ri.c and l bour adr.d.nistra ­
tion, t he occ 1pation of adr.unis trntivo off i ces by nc.tionals of the 
occupying Pouer: · 

cor.ipulsion to join or gn.ni o.tions .: .nd a !'l "OCi a tions of .t he occupying ower; 
colonisation of the occupi ed terri t ory by n['.tio:10.l s of the occupant, 

c>g>loi t ntion ~nd :::>illage of ccono;:ri.c r e :::;ourccs , confiscation of economic 
cnt crpri'scs , p rmeation of t he ccononic lif e . t hrough tho occupying Sta te 
or individuru.s of the n~tion:1l i t y of the occupnnt. 

Mney of • the activities n nt i oned her e ;Ji.11, of course , fal l ulso under 
ot h ·r hc.:adings of the l iut of ·,.ro.r c r i n s, 1;; . g . systcr.n tic t crrorisr.1, doport'-l­
tion of civiliMs , usurpati on of sover e±gnty during □ilitary occupation, 
pillage , cor£isca tion of property , a nd others. 

Paragraphs VII I VIII nnd IX. 

S~c Doc. III/17 • 
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III/1.8. 
28th Septer.mer 1945, 

IDTITED N'..TIONS ' "i .R CRDiES COi>. . I SSION. 

COMMITTEE J:II. 

Yll.R. C RD IBS LJ,.··: illPORTING. --
Notos by the Seer troy of COT.1TJitt oIII. 

The Judge : voco.tc Gcnornl. 1 s Dcpurtm nt hns s ent to the Rcsc~oh 
Of fic of the United Nations ', ,;-,r Crii:1c s Cor.cission th trnnscript of the 
first three dnys of tDc Liln burg tria l Mc pror:d.sod to se nd copies of the 
transcrip t fror.1 tine to tin~ . 

I have boon s tudying t he tro.nscrip t s o f .'.'.r r cc civ cl. . It cont!'.ins n 
,rr cnt dcl'..l of infori: ".tion Ymich naturally has not be n r eported in the dl:l.ily 
p ss. It is p")J'ticul~ly questions of intcrnationi"'.l lo:.: r.nd of procedure 
·•,hich ar e of greet inter s t to no .,bers of the Cor:.r.u.ss ion r-.nd to the No.tional 
Office s .-,hi.oh ho.vo been ( c, ... lt ·;r.i. th eve n in t h beginning str,ge of the trio.l, 
vii thout b ing r eported in the pr o · s . T i10 copyi nn _ Roncoing of the Y1hole 
trnnscript dol; s not::; er., to be t chnicr.lly ossibl , but on th other hond 
it would not be Q.dcquatc i f . t i s v .... lu,.bl infornc. tion re,;-.1llncd only in the 
files of th · Cor.11:tlssion. 

I therefore propose t h.'.'.t r cnort on the Be l e n triQ.l ( l'.na. oinilar 
rc;ports on othor trio.ls to b~ con( uctcd in the future includ.i trio.ls 
v1h i ch ·fill tnlcc pl cc before the Int rnt.tioMl Mili tnr Tribunal should be 
issued by Cor:ir.u. ttec III for t c inf orr.i.:-. tion of the Comission and the 
Nationo.l Offic s . 

In cc.so this propos 1 should be agrcco.blc to C or.u:1i t t ee 
pruparc , us a s nnplc for this kind of r eporting , r epor t on 
tria l or on thn t pQ.I't of it, t 10 tr· nscript of -:rhi ch rlill b 
the tin<.: . In this r c~ort I pr opose to cle:o.l r.minly ,.-;i th the 
involved, l eavi ng tn f .... ct fi nc1.ing pcct t o o. l o.t or clnt e . 

III, I should 
.the Belson 
a.vo.ilnblc at 
l og['.l ti,U stions 

In order to illu.s trr.t c t he kind of r oporting I pro osc , ·, ich, in J':\Y 
view, f ulls :Fithin t he jur isdic t i on of Connitt c III, I r,oul like t o point 
out th,. t ve ry int cr e$ting cli cussi ons una i nci cntnl decisions of th<.; court 
have t " kcn pl c , 0 . g . ·;i th r age.rd t o cgul t i on 8, - r.r gr o.ph 2 of the . 
"Regula t ions f or the Tria l of · ·.:.r Crirrin,. l s" r1-.dc by Royl'.l Warrant on the 
14th Jun 1945 ( sec Doc.C. 131 ) ·.,hi ch r oa.cls l'.s f ollo-.-s : 

11 \'/her ~ ther e i s evidence t hr-.t a war crine hc.s been the r esult of 
concerted ac tion _on the po.rt of o unit or gr ou of r.icn , t hen 
ovide ncc giv n upon any chnrgc r clatin t o th...~t cr ~~c aaninst nny 
m ·.rabcr of such unit or group nay be r eceived c.s rino. f Qcic 
0viduncc of the r osponsibili ty of e, ch ~1c.: ib ·r of th t 
group f or t c cri .e . 11 

' This r cg-..lla tion h.'. bc<.:-1 10 nclcd by Royal ·:i- rrnnt , (~~tc. 4th :.Ugu:3 t 
1945 , by then cliti on of t h • follcwi.ng !)rovi sion: 

11 I n any such c u.s all or a . cr.fucr of 0.ey ouch unit or group r.ny b~ 
cho.rg0d o.nd t i j oi n l y i r espec t of c. u h w:ir cri1, u an no 
applicc.tion by aey of th'-1, to be t r i ed sup =-..11 c cllowc 
by t e Court. " 
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J.noth r inter e s ting l cgul poin+, r ni scd in the initial stng of th 
Lttncburg tria l v.ra.s th(; qu ·stion of tho •jurisc.liction of -tho court, 
particularly the f ct tho.t Gro t Britcin hns nssuncd jurisdiction on 
bchnlf of nll the other allied nations \"/hos nn.tiono.ls hl'.Vo been the 
victims of the crir.1c s cor:v:rl. tt d in• Bc lse:n and 1Luschrli. tz. 

·,7ith r egard t o thi s , the public prosc9utor hc:s sta t ed, inter o.lia, 
thnt Brito.in has ncccptcd the r csponsibili ty of thnt trial ·;Ii th the 
concurrence of the· Uni t cd N .tions rrr:.r Crincs 'Cor:niasion on rmich nll those 
no.tionoli tic s ure r epr esent c'. nnd observers -have been invi tcd fron each 
of the countries who ho.cl nationals in thcs Cl'r.ps. 

' 

.. 

• 

... 
r • 
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III/19. 
6th October 1945. 

U ITED Nl.TIONS :··.;,1_ , CRD • · CO.Ml,!ISSION. 

CO "ITTEE III. 

' ' CR™ES Lil I REPO TING­
L,·.rr REPORTS ss IES NO. 1. 

Not e by the Secre t ary t o Cor.1r.1ittee I I I 

In execution of' the; decis ion of Comr.1.i. ·t ee III taken on 
2n~ ctobcr, I . have prtparcd th • r por t on t he l eL 1 points 
:1hich have o.ris• n in t l'k..t part of th- LUn •burr tri · 1, t he 
transcrip t of ·:mich is • lrc.aay uv.,.il2.bl t o 'the Co :mission 
( t he firs t seven deys ). 

I urJ circul a ti~ t he r epor t t o .er.ibcr s of Cor;i;:tlttc IlI. 
1.'fbcn ::- .r ecd t o by Corm ttcc III , it ·,till be s ent, ·;ri th 
alter a t i on~ if necessary, t o t he nber ~ of t he Commission 
o.ncl t o the Nu t i om .l Offices. 
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LA 7 REPORTS SERIES 
No 1 1. 

5th October 19451 

UNITED NATIONS W CRD.IBS COMMI SSI ON. 

CO' !IT'l'EE I II. 

tria l, inclusive . 

NOTE : The follo\"/in i s t l e first of a scrie of r e~)orts on trials of Tar 

I 

Crir.tlno.l s . This serie i s c oncerned , not so r.ruch w:i th the actual 
fact s di"'clos ·cl an found in the t rial , but with quest i ons of 
pr ocedure and subs tan t i v law 1hich wcr0 di scus sed anc decided. 
In vie·.-, of the l on dur a tion of i"Ul?\Y of the se t rie.l s, nd particu­
larly f the one · ich i s the subject of thi s fi r st r eport, these 
notes arc bein ·.:ritten at ~ tim~ ·,·b en the h'ial i s still in 
progr ess and ·;,he n it is not !)O iblc to kno .1 or t j udge which 
i nfluence , if any , the individual l)re lininary discussions a nd 
decisions .-fill e ventU'=• lly h<-.ve on the r · sul t of the trial• For 
these r easons it is al so .not :)Ossi ble to arr;,.ne;e the re; or t 
systematically. The r. t ria l of t ris r c:)ort is arranged in 
chronological order, i. c . in tJ1 or der in · . .-:1ich t he 'articular 
problems nrose in the actual pr oc eclur • 
ThcLn.w Report Seri s i s not b einc issued in order to fulfil the 
Comnission' s t a sk to p r oduco 2.11d ublish reports on ·;,ar crimes, 
i. e . docunentec1 studi es incorporating the r s ults of trials, 
This lo..rger t ask ro.st ·,1ai t until the r'.lain tri.:.ls ·1ave beun conclu­
ded und ti1~ ;, t crial is av iluble , thou , there i s no reason rlhy 
the pr epur ... tc!"J ·;1or k houl d ot tart f or th ri th, 
The 3.iJ:1 of the r rc:::;ent s~ric :::; i:::; .or e r.1odcst: it is its pucyose to 
inf om the I embe rs of t he Cori .1is i on a nd th Nati onal Offices Hi th 
the lea3t pos3ible de l D.y of the 1 g 1 .. oints of inter st rlhich 
have ari sen durin the tri~l. 
Th r _ ort on the: l~neburi tri~l is bv.3cd on the transcripts sent 
to tht': Re search Of"' .:.~e of the Uni t ccl N .tions for Crines Comaission 
by t h\; Judr,c voe te ~ ncral ' s Dcp mcnt. 

Af 

On the first ~ y of the trial (17th c . tc1:1bc1 1945 ) one of the 
de f cndin counse l r c~eat ed r equ ,. t T:lll.de pr evious l y in v,ri ting to the 
effect tha t the dcf endine officers be allowed t o s ee k th s ' rvice s of a 
Dr i tish expert on In e rna tiona l L: •; :.i.nc1 <' so f'. B,;l.1dn.n expert, The 
def ence a?plied f or ·of cscor !!a,utcrpucht of Oar,iliri dge Universi ty or, 
f 2.iling hi:.1 , for Professor :Sr i rl e:y of Oxford Univ0 sit, , The 
<·pokcsman of the def cndine of;f'iccr s ::m i d th: t thC;;y fo ·1c th .. solve s in 
a consider able diff · c Ll t y i n ihn t '-- t··:cc. n tl ci. t l cy lu t very slight 
kno ·,lctlgc of intl~rnr. tional 1 · 1. I t e.)~car ec1 t o thei t h .... t ther e ·.-,er e 
some points of i ntcrnuti onnl l n·; ·:lhich n.rosc i n tl.i s c sc o.nt they did 
not kno.-, ·:me r e t h l;y ·uer c beccm:,0 ;the h .. d not suff icient kno·:.rl edge to 
npply the ir r:ri.nds t o the poi nt 3 . The dcf0ndin of f i cers ' · ointuas 
t c.t y ·;1ould l ike to att.:.>.ck the h <.; .. co t but t a t th y c ould not 
do it until the h~.d h c1 CX!)\;rt advice , 

Under Rule 32 of t ·. ule3 of roccdur , 1926, ·; hich , under Rcgul::1.tion 
3, :mdc by Royal ·1 r..1n t , A. u. 81- 194-5 , also qplic s in Militnry Courts fo r 
the tria l of ,.:.r crJ.Jl'll. " s ( soc Doc . C. 131) t h a ccus d , ·;:11 n r quiroc1. to 
load t o c..ny ch::lI'ge; , , y obj ct t o ~ ch" r:,c on the ounds thnt it s 
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not disclose an offence under the Arrry Act ( in this co.so under the 
Hoyal r, c.rf'ant) "r is not in o.ccordo.ncc , r.i. th the Rules of Procedure. 

No decision on the applic ~tion Qf the defence for an export on 
Int rn.'\tioml Lan , n.s tnken ·on 17th Septer.,b?r• The Judge 1 dvoco.to 
su-:V::1cd up to the cff ct thu t the business-like r1~3 nnd the f~ir ,my 
of dealing tli th t his mo. ttcr nas for the court to tnkc the ~vidcncc 
and to agree thnt tho right of the defence to r~~kc an objection 
(under Rule of Procedure No.32) should be preserved and th~t the 
defence should b o.llor:cd to do it nt the close of the co.so for the 
prosecution, 

Thu court decided thnt it ,;;.:i.s desir.'.:l.ble t o go on o.nd hear tho 
evidence nor, .:-.nd th .. t they ·:,ould preserve the right of the dofcncc to 
object t o the validity of the charge at sone suitable tir.lc durinB tho 
proceedings, wh n the defence felt conpetcnt to denl .: i th 1he argw:iont 
in la,.,. 

,\PPLIC: .TION B-Y THE DEFE.t,!CE FOR 
SEVERING- TJE TWO CT~~ G:CS (B · I.,SE_ f AND .,'USCH. TZ. l 

i'he basis of the tri£>.1 formed t·::o chnrecs, the one dealing ·.Yi th flhat 
ha. pc ned t..t Belson, n.nd the other ·.,·ith rlhut happeni: d at A.usch·.-,i. tz. 
The defence subni t ted tho. t the joinder of the sc t wo charges \Wl.S bad. • 
The decision on t his applicr tion was dependent on the interpre tation of 
n new provision nhich has heen ins rtod i nto tho Roya l forrru)t, f ..rr:o, 
Order 81/1945 by An':f/ Order 127/1945 dat ed 4th August 1945. T~c 
original text of th_e; Roya l ··. rrD.nt conta ined tho follo·,-.,ing provision of 
R,_gul -?- tion 8 { II) ( s .... c Doc. C, 131, u :1ragr nph 9): 

" flherc ther e is 'Vidcnce tha t a ·:,ar crine h:-.s been th result of 
cone rted a c tion upon the pt>.:t:t of a unit or group of non, then 
evidence given u~on any ch~r ge r lnting t o ~hnt crioo neainst any 
ncnber of such unit or group . m y be r e:c e ivcd a s pri.r.m f ncie 
evidence of the r ·sponsibility of each nc:bcr of thd un't or 
group for thnt crir:l"' " • 

. On the: e nd of this provi. ion, the follo·.-.~ng -;1,-:,..s o.dded by_ the second 
Royal V arr 1t (Am., Or e r 127/1/)45): 

" In a ny such c ase nll or a n,y 1. e. b ·r s of eny s uch unit or grou nay 
be charged c..nd tried j ointly in r espect of e.ny such ~rax crira and 
no application by ncy of thcr.1 to b tried sepo.rntc.:ly shall be 
a llo 7ed by the Court. 11 

The spokesman for the d fcndin officers subnitt d that the 
applic tion to sevC:r the Bel sen ch~.r ge: fr.or.1 the 1.usch·:,i. tz chari]c ·:·.rns n0t 
un applico.tion for .:: separ ntu trial a nd vrus the r efore unc.ffccted by the 
R gulction r. de under the ·~ ·cond Roya l .::.rr ant . It ·,7as s a i d for the 
defence tha t Bel sen encl ' usch ·,1. tz •,r r e: t--·10 entirely different charges , 
there; vns no justifica tion in joi.nin.'.! then bccau:;,:; bc t ·,cc n Bolsc n n.nd 
Ausch Ti tz ther e \70., no nexus nt l'.11, thc.:y h~d only this in COJ:1P.1on, tha t 
thl"IV ,;:ere both Concentrl'.tion car.ips . In the sub . i ssi on or the defence, 
t here \70.S only e.. very slight surf, c c s imilllr:i, t y b C: twcen thcJ t v10 canps . 
The r,uin ,._ ub t · tial r eason adduced bv trio defence wns th t those of the 
nccused ·,,no hc.d been nly in Bel s c:n •::ould bt; :)r e ju ~· cod by the evidence 
r cf 0rring only t o· 1'usch~·r.i tz . The ac u ed ·;,ho vrer e only in ono of th 
c runps cnnnot be sai d t o have f-orn d po.rt of r\ unit or oup or to have 
takon • nrt in t'.ny cancer cl r c tion .~·h n :Ln f e.ct t cy ·.1e;r c never in th 
other C L "' • In t c opinim .. of t o 1 cf ·nee , R1.-c r:· tion 8 , accordine to 
which no pplicP.tion b ~.ny of thu ncou' od to be tried c9c.rn.tcly shall 

c a llor,ed , · d no e1. !)l t o this nplication. 

' • 
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'l'hc ~:>r os c cutor dis~grecd , no t on t he ln ·.· , bu t on the facts nnc' s ai d 
t h.:-.t t he c. trees ·,;-..re i dc t ic~l, ·.,orcl f or ··,or ·, , the only differ e nce ·.,ns 
in the victins .'.lnd in r.uu,y c.:-.scs t 1<;rc ·;,c_ even no c1.if fercnc in t c 
victi.J:1s . The ell ' go. tion o the p o ccut,ion ·;ms :tJ1 -.t th sc two Cf'.z s 
wer e :~ con t i nur.tion of :-. s rics , i noofo.r ~ tho no porsons ·:,ho ·.1 r first 

t ,\useh ai t z ·;:e r e c oncern • Fir" t of .. 11 .'.".t t.usch·;,i. t z they ill-troa.to 
b ody of p ·r sons ".nc'. t 1 n ·:,unt to· Be l en nhere t hey c ontinuoa. ·,:i th tho 

ill - tr ·e.t .. ent. · 'l'h pr oscclltion ni d th ~t onu offonc ·;._ s pr cci::w ly th 
sru:1O as the. other , the indivic1un.l ;ac thoc.. s of ill-trc, tr.iont sOC1CUf.lC;s 
varied b ecau se eve ry kno :n :-1 t hod of ill- tr f'. t r.iont v:o.s used o. t one r t h 
oth r of the oar.ips. The sa::1e :>eopl ·.:e r e c. cting o.s c one ntration 
c nr.1:> 5uo..rc1s ~t one and ·;;cnt t o t he .. othc r and o.ctcd :..s cone ntration c nmp 
gu0.rds t e r • Th -y ill-trco.t ec 1: 1.,0:::>l c l'.nt' li t cro.lly the sru~1c peopl e Qt 
Bulsun .:>.s the ) o1)1 , they hnd ill-tr .:-. tcd ..:.t ~lusc,hi..ritz , Of c ourse , o.t 
B l s cn they foun r-. lot of no·; peo·Jl e . 'ill t e ·;,i. tnc. s s~s ·::i th r egnrcl 1.o 
.~,.1schYtl t z ·:iur c f ounc ... t B· 1 s01 . The r os cutor s nid the.t if the court 
decided t o sepa r ate t 1cs e; t·:ro chl'.rg s , 1c ;·:oul c~ ~p~)ly t o uivc the 
cvidcnc in r espect of ~-use · .. i. t z on th1., ·ls n tricl . Souc of the 
nccused hnvo indicated their defence i n rclf'.tion t o Bc l scn nnd thc t · ms 
virtuo.11~ the c":cfcncc of o.c cidcnt. Son of t he accuse rr~c in f .ct saic! : 

o r on.l i ::ic thl'.t c oncli tions her e -:.rer a pE'.lling but ·,m ooulc.1 not help it. 
The pr os cutor scid thut he ·;·oulcl thcr for e ::.::;k , if necessary, t o ~ivc 
<..vidcncc th t the conditions •:,hie the: s1., sane pcopl cri,nt cd some:nhcrc 
e l s e , ner e oquclly 11ppa llinr; cm th~.t t hey T:l -r oly cn.rrkd on -.-i th o. 
s cri · of sinilar off ences. 

'.1i th r cr,ar c1 t o the question of the j oint t ria l of inc1ividu~.l persons , 
1ho pr osecutor r.nc1e it quite clear fror.i tho o ~tsct th~. t t h ' prosecution i n , 
t hi~ c. sc r:ill allct,"" thf'.t l.1tis i s :::. joint ~n ' collec tive o ·fence by a 

1rou of peopl e; . I ndividt~c'J. a troci tic.:. s conni t ted by individuc'.'l.l. p0rso:1s 
P.rt: ,riu t for-,- ard to s horr t hv.t th y ·:;e r e t ~ki ~'). rt i n c. nc1 .lcqui c acing i a 
t c sys t er.1 v:hich ...... Gr oup ·-rcre c r.rryine: on , They --,er e n W1i t o.cting in 
c or:non' under CG. , . . nc'Ll[; office r ' Kro.r.tcr , ·:.ho ·: ~\S tho cor;n:mndtmt of t ha.t 
or .~".> . ~ 11 t 10 ccuscc. ·:/Cr e i th r r. e .ibcrs of hi s sttcff or. internees "lh 
h .a'" boon e ivcn .uthori ty by 1ir.1. They ur . dcfini t c ly n e.rou e.nd · indeed , 
in th-.: s ens of t his ruJ.c , n uni t . 

,_f t er hc..:u-i ng the su.r.c:u•.ry of the JudL Advoc " t e ', t he court ovcrrul ·cl 
t h a.p lico. t ion f or s cveri. r; the t ·,-;o chcr::.-<- s. 

I II . 1\PPLICATION BY DSFENDING OFRlCERS FOR 
INDrlIDUAL TRLJ,S AGJJNST IlIDIVIDU.AL .ACCUSED. 

Afte r the D.pplicAtion f or s vc,rinr, the trm ohe.r[.;cs ha.d be en over­
ruled by the c ou.rt, the, c. f nee p ,t f o1~.1v.rd the f ur t h<.:r a:,. plication to 
the ef f ect t h.:i. t scv e:r o.l of the c c,u3cc. should b ,) tried separate ly. 
The " ~ a , 1icn t i ons r.1< .. i nt c.ined th:-. there Y/C.S no vid.cnc t ho.t the crir.1 
ho.d bce;n th resul t of c nc r t cd ~ctinn , ther efor in t ho vie·.-, of th 
def ence , the provision int ocuc d n" ~~ ., second Roy al .i: ~rrz.nt, barring 
e.pplic .. t i ons for s cpo.rc.tc t r i 1 , l1 i c.';. n t .~p l y . T 10 dcf c,ncc couns el 
s a i d thc.t t he e f c r o of their , nrticul~•.r cli nts would b e cmbnrruss ·d 
t l r ough the j oint t r i o.l, P" ~ i c ula.r l by tho f act t h('.t t h y y;ould b e 
pr event ed frol':l c a llin[; some of the ~. ccuscd t.s ·:,i t nc s sed f or the def ence . 
J s t o t h i nt orpr t o.ti on of the --;mr "conc ert", d f ndin ' c ounse l quote d 
11 The Li t tlc Oxi'or d Dictionary", e.ccor dinf; t o nhich th vrord "cone r t" 
means: t o p l • n, t o pr or:10di t n t o or t o co tri v , 1 of ·;1hi ch t or ds clearly 
ir.ipliC:d • a c c,rto.in ru:1ount of cor:non i ntontion or co1. :1on c: ction, be t-;.rccn 
the various ~o IC: . The r e ·:1. .s , i n the oubr.ussi on of the ucf once , no t 
suffici ent vide;ncc f or tho.t . 



Tht- l>ro sc.r t• 1·-r re~ =.c: t hr.t t her e ·:1l' . ., ~r ir.l.!l fncio cvi .cncc of 
. concel·t 1.'! :i.c t .i _;1 , L people cone m ed .. . 11 bei n0 mo:.mer~ of nn 
orl!~·.nif- .t · on workin3 unclor c. j oint l c:o.der c ... e. one of the p rnons in 
the •·k h~vin~ t i-.kc,n .,_rt int os · c e l ti0s . 

In onnec ~ion vith this n:. :;;>lic~t i on, further c1.ifficul ti ·a on o. 
point of la\'r .:!XO· out of th ·;·ordine of the t r10 Royal ··arr£'J1ts. The 
ori3i1~ .1 text uoted o.bove, pr csu: ) OS d thr. t "there is evidence th t o. 
··,or c::ir: e has been the rosul t of conccrtotl a.ction''. The .. revision 
added 1 .' t he scconcl Royal ·:·orrlt.nt ck:a.l not ·.:i th th • r csul t of tho 
trial, 1u~ , tith n situc.tion .. irisi ,. t its outset. The proper o.nd only 
tioc to r.1.-tkc such nn .:-.pplicc.t · o i n lx:forc.: •-T\Y ovidcnoc i s cc.I.led before 
the court, this mnn,. at r. t:L, · ' 11.,n the 0 i s no cvidenct: in the 
technical sense , ,·. t rll . Dut t 11t .. n .. :io.s _ substr.nt i nl nmoW1t of 
o.greer,1cnt beh:een the ores cution a.nd tho f ence thr. t ft T.'l\lst have been 
intended, viz. by the authors f the second Royal Warrant, th~t the 
court should look ot the docw~cnts befor e it anQ if the court •bought 
the c. ccused CDJ~e Yri thin the f9'.'0l.lJ.J or t .10 unit, th011 the court had no 
right to hear the nppl ico.tion t o sever. 

The court decided t ha.t these arc co.ses Ymich do fall within the 
· R·gulation 8 (II) end t hc.t t hey a r c therefore bound to conply vr.l.th the 
regul " t ions. Th.'.l.t bein~o, they 1. wt r fuoc the o.pplicntion for 
separate trio.I. 

J.V. THE OPENil'lG OF 

In opening the cane, the pr os cutor ntrGssed tho follo,~ng points 
r cl cvent fror.1 " ue?l<.-rnl l q ~ 1 int of vien: each of tho charces in 
this C9.sc are th!lt Y1hcn th1.. accused ·, . r\,; mbers of th0 s to.ff of one or 
other of these t110 Cone ntrntion G". , ,.nd "s such r esponsible i'or the 
wcllbei113 of the . risoncrs interned there, in violo.tion of th law and 
usages of ,1a:r, they were toGcthor c oncorncc. o.s parties t o the ill­
t ~a.t mcnt of c rtl'.in of the persons intu-nc i n the ccnrp , nd by that 
ill-treo.tnont th y causeC:. the clec'.th of s .1c of thpr.1 and co.used _?hysicnl 
sufferini:; t o others. i Ls t his y;.:>.s. th fir ::i t · c o.so of this kind to . be 
tried, the 2ro cutor thou;_h hc. ahould shortly put before the court 
the :: rounds on ·: hioh they cll'.:i.r eel juris iction to try these chnrc;cs. 

He said: Thv rosocution baRcs th:- t clo.in on interna tional lo.w as 
::;et out in the: LnHs- o.nd Usa[;u ' of ·r, -.r :~n the ·• il'.nual of ti.lito.ry La.vi'. 
Counse l rcfcrr d t o Cho.ptcr XIV, Parar ro.ph 41+-9 of the "British M.anuo.l" 
e.nd to the R~•nl ,· arrant AfT.\Y 0:- er 81/1945. The prosecution sni d 
that the a cts set out in -the ch c;cs .re WldoubteG.ly nar crimes if they 
arc proved because the person int ned in bot:1 r uschvn. tz o.nd Bel sen 
1:1er c , amongst oth rs, alli c. nu.tiona.l s . Counsel e xprcssl po · ntecl 
out thn.t 11 We n r c not, of c ourse , concornc _ in t his t ri .:i.l ·tith ;ttr ocitios 
by Gcn!IB.ns .against Gcnnans" . The al li d nationals in these crunps were 
ci thcr Prisoners of Viar or persons ·;rho hc.d been deport from occupied 
coW1tric s or persons ,;;ho had bee n i nt rnea in the ordine.ry wcy. They 
·,ere a ll persons · ,h o hnd been plQcctl there · ri thout trial, ci thqr 
bccnuse of their r eli' i on, bcco.u <•e of their n,.tionality, bccausp of 
t he ir· refusa l to ·::or k for the o ..:1.. , or mer e l y b e co.use they were 
r isoner s of : vmo it ·.:o.s t 110 ~ t 1!U[)lt c onvt.:niontly be used in such 
pl aces or cxtl:rr.ri.no.t od in such p la.c s . The l o.•;1s a.n' usage s of v;ar 

r ovi e for th :,roper tr ntr.£nt no t on1, of Prisoner s of ·:rnr but of 
t he c ivili ci ti z ns of the na ti ons ·,. 10 c. c occ _1 .!d by a be lligerent. 
So for s the inhnbito.nts of occupi d t crritoric ~ arc c oncornoa , the 
prosecutor quot ec .. p .. .r r ph 383 of c .pt or XIV of the 'British Manual". 
He further quotct' .... ,aragr J.)h 59 f ( 11 tr n. t , ·nt of women") ruKl u-ticle 46 
of t e "Pogue & lution " s t o tno dcfini tion of a. ,·1:xr crime tho 

' 
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pr osecutor r cf errocJ. to :?nr.:t[;r ~.l)hn 441 ru1(_ ,i. ollo··fin[.' of chr.pt r XIV of 
the 11 Bri tish , anu.:-.1 ". The pr osl.:CU t or further quqt ec this sent cnoe 
from nn o.rticle by Prof essor Bri rley : 

11 • .fas t of the: d i f iieul ty C.:isa.,. p ors if r:e ir:w.[;ine the s ort of 
question 7hich the c ourt ·::ill have t o P-n"·,mr. Cnn t his 
ki lli ,. ·;f'1ic ·,,otlld n01~lly be r:rurck r, t is injury ·.-mich 
woul non. ~~1.y be unlo.·.-lful 7ounc1i11G, bis t a king of property 
·;1hich nou l c nor ra...1.l l y b th ft , be justified t.s o.n net of wnr? 
If not , it ,·;ill be c, -_..,;:u- crinc . " 

J,s t o the f " ct that Br i t a in h .... "' c. sstu:1Cc1 jurisdiction, the 
pr osecutor ::mi d t he f ollo;,i n~ : 

" Tho p r sons .-.,h o th -, Prosecution nll suffe r ed these injuries 
v;ho '/Cr.J killed , ·iho .:e r ' :i.11 - trv t ccl, C, 'I.1c f :cor.1 ten different 
nationalitie s . Brite.in 1 ... s accept ed th-:: .1 sponsibility of 
thi tril-.1, bc c s.u s.: i i ~ qui t o i r-r-_1o~sible to f orm o. Court ana. 
t o c r.rry on n t i .-:!.l if r ·t l the r: nationalitie s· are in fact. 
r pr e svn cd, ar. l n 'rl t~ i n i.., the country :hic h is controlling 
t}:li s zone of G, ~ m,1. , l \·:h · ch holds the se accused, Bri t c.in 
h s a.cccp t ec'. 1-1-·c r espon :i.1; i. . i i-y of that tri:::.l ,Ii th the c on­
c t· :.~r cncc of 1."• Uni t ee Ne. ti ns ·,far CriJ:.a s Co.r.nissi on on which 
nl J. t h c<Je a t i.,mnl i ti :'.r e r cpre,scntcd , nnd observer s have 
b n invitee. · ' r or.1 c ., c of t he c ountries ·:rho- have Nntiono.ls in 
thi c nr.1;? . ·' 

, 

It i s not ·)ropb::ic(: t o set ( t '.er e in dc t ci l the c oncrete charges 
s ur:ir.iari 0 od in t he _I<"'f! "' cutor 1 3 ope li ng speech. It -:ey b e suff icie nt 
to s t 11tc: h t~t the , 1·0 :ocutor .... mo 1c cd thl'..t he woulct nsk th c ourt to 
s D.y t he.t t c conc.1ft/ ., .., . ., · c ·, -re found in Belson rncl tho c ondi tions 
in i' usch·.-,i. t ~ · -.:re .ln 0ue}1t ~'.bou.t no t only by crimino.l nc .,l oct, but tho.t 
t l1cy ·. e r e c:>.u e )Y vl ibt. r nt c st:,r va tion Md ill-trcl'.tmont, ·;,ith the 
1.alie i ous !:no ·;l e ,1.[;\~ i h --. t t hey r.w; t c ause dcuth and l asti?l[; peysical 
injury . In r e- <'c t of .. . usch·;.~i t z , . t he prosecution ·;:i ll o.lcs tho court 
t o so.y , i n , c1 • tio , tl c. t t (; r e ·:,us clclibernte killing of thousands of 
peopl e < d ,:>r obnbly of n i ll i on:; f poo _l e , qui t e de liber o.t e , cold 
blooded ex er.. i no.tion of :-1i Eic ns of peopl e in thnt cru:r;.J , c.nd th,.t each 
of t h,, occu"1e(~ ·.,he v,~s :;r. "Vi · a t ~.u ..,chYli t z and is cha.rgcd in the 
scconc1 ch·· ·::., , h.:,,.ll i i l. ·• :c share; in this joint cndc ~vour, in this e r oup of 
p1.rsons ·::ho •;r r e corr-Jin::; out this policy of delib cru ·c c:dcrr.ri.nation. 

I ·1 r e . poet ~f I3t; l :·c n t e r e '°ri l ;1ot bu ,..n ullo ... n tion th:"\ t the.r e ms 
o .:• ... ~ ch 1,1b c r or thr t c.,r :,ons ·acr e horded by their thot~s mr. t o their 
cf;, t h ut i1ovre: -. d.l e t'. I.; ullcc ution tha t by t o trc t nt tha.t wc.s 
-iv ·n t ho 1. en :-- t hu l ti<. , ev ery m r:ibor of th st f ut Bel son bor e 
the ir h <..; in thnt trL..'.l.t: 1.; nt ·uhi c t hey kne·., ;ms c usin[; und ·;10 u.d 
c ont inue.. t o e n • ,, ck. .t. c 1 injury. The 9r os ccu t or ·;;ould n sk the 
c ourt t t vicv t h-.: uv· 1.c.,nco as ·. ·:;hol ru,d i o sey ihat co.oh ;~1us t bear 
hi re 'mn · i1Jility not only f or t l c ~.ctions of hi o,m ho.nd , but for 
thl .. c tionn vi" L. i3 criminal rrmt ·::ho ·:,ere ·:,or ki na toGcthcr . 
l\ vorth l ei:;,. , l• ~.- t there s houlrl be thG s l i [;ht --- " t s l .'.l.do·:; of doubt , no 

.._•:1c11 h 1· 1 ,u C; 1 ' r ought befor e; t l i s court rn.:i.ns t ·.mm. the prosccutio 
will not r .auce s oma evid<: nc of ;_JC.. r "cmcl ct of :-.ctivc ond c ulibcro.t 

i n . n.-..ny ca s , of i t'.i v · c-1uo.l 1, dc: r . 

OUTLil 

The p r os cut ., r pr o: oz~ ' t: e f llo·:n.Jl[ 
f or the pr osecution : 

r ~. r, nt of th , cvi ·nee 
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