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Introduction
A. INCLUSION OF THE ITEM IN THE AGENDA
1. By a letter dated 18 December 1952 addressed to
the President of the General Assembly (Aj2327), the
Secretary-General requested that there should be placed
on the agenda of the seventh session an item entitled
"Report of the Secretary-General on personnel policy".
The General Committee considered the request at its
84th meeting on 18 December 1952, and submitted a
report recommending the inclusion of the item in the
agenda (Aj2330). The General Assembly, at its 406th
plenary meeting on the same date, adopted the recom~
mendation of the General Committee.

officials of the Secretariat should be subject to the consent of the Government of the Member State of which
the candidate was a national, as it was argued that a
government would be best able to pass on the qualifications of its nationals. A majority, however, considered
that this latter proposal, if adopted, would effectively
destroy the independence of the Secretariat. They
thought that "it was common sense that the staff shOUld,
as far as possible, be acceptable to the Member governments, and also that the Secretary-General would often
require information regarding candidates from government or private bodies". But they also believed that "it
would be extremely undesirable to write into the text
anything which would give national governments particular rights in this respect, or permit political pressure
on the Secretary-General". The Preparatory Commission. therefore. decided by a large majority in favour
of the first concept. This recommendation affirming the
exclusive responsibility of the Secretary-General for
appointment and removal of staff members was later
adopted by the General Assembly at the first part of its
first session. 2
6. ,The principle then approved has been followed
from the beginning amid growing tensions which have
arisen between Members of the United Nations-tensions which have resulted in increasing concern for
security on the part of the Member States. This concern
has been particularly manifest in the United States of
America. the principal host country. In these circumstances. the Secretary-General has endeavoured to provide reasonable assurance with regard to the security
of host countries and other Members of the United
Nations. while safeguarding the basic requirements of
an independent international secretariat pursuant to
Articles 100 and 101 of the Charter.
7. Accordingly. it has always been the policy of the
Secretary-General to uphold the international character
of the Secretariat. and to resist all pressures from whatever source which could have the effect of undermining
its independence as defined in the Charter. At the same
time, he has always upheld the policy that no member of
the Secretariat should engage in subversive activities
against the government of any Member State. This does
not mean that a staff member must agree with the government of the State of which he is a national. But so long
as he remains in the Secretariat. it is his clear obligation
under the Charter and the Staff Regulations to take no
part in any activity. either open or secret. aimed at subverting or overthrowing the government of a Member
State.
8. The United Nations does not-and obviously cannot-have an investigation agency comparable to those at
the disposal of national governments. Therefore. the
United Nations must depend upon the governments of

B. FIFTH COMMITTEE DISCUSSION

2. The present report has been prepared by the Secretary-General in accordance with a statement made by
the Chairman of the Fifth Committee, on behalf of the
President of the General Assembly, the SecretaryGeneral and himself, to the Committee at its 374th meet~
ing on 16 December 1952. Certain representatives had
asked the Chairman when the Committee might discuss
the opinion of the Commission of Jurists appointed by
the Secretary-General to advise him concerning issues
arising out of the hearings of certain members of the
United Nations staff of United States nationality by
organs of the United States Government.
3. The Chairman, at the 374th meeting, pointed out
that there was a formal difficulty to the discussion of
the subject at that time since the issues were not covered
by any agenda item and, under rule 97 of the rules of
procedure, Committees could not introduce new items
on their, own initiative. The Committee was informed,
however, that the Secretary-General was gathering all
relevant material which he intended to present to the
Member States as early as possible in a comprehensive
report on personnel policy concerning the question. The
Secretary-General thereupon took the steps necessary
for placing the matter on the agenda of the seventh
session of the General Assembly.
C. BASIC ISSUES
4. To understand the question adequately, it is necessary to recall the fundamental decision affirming the
international character and independence of the Secretariat taken in London in 1945 and 1946 by the Preparatory Commission and by the General Assembly at its
first session. Two basically different concepts with regard to the appointment of members of the Secretariat
were put forward in the Preparatory Commission. 1 One
view was that Article 101 of the Charter placed exclusive responsibility for appointment on the SecretaryGeneral and that this responsibility was necessary to
assure the freedom, independence and truly international
character of the Secretariat.
5. The other view, embodied in a proposal presented
by a delegation (PCjABj54), was that appointments of

• Resolution 13 (I) : Organization of the Secretariat-adopted
on 13 February 1946. See: Resolutions adopted by the General
Assembly during the first part of its first session from 10 January to 14 February 1946, page 14.

See: United Nations Preparatory Commission, Committee 6:
Administrative and Budgetary, 22nd and 23rd meetings, 19 and
20 December 1945 Summary Record of Meetings, pages 5~51.
1
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members for assistance in checking the character and
record of staff members. The Secretary-General has had
this assistance from many governments, but he has always
reserved, and must always reserve, to himself the final
decision on the basis of all the facts.
9. It is, moreover, of fundamental importance that the
Organization should comply with elementary requirements of justice and fairness in dealing with individual
cases. Vague suspicions without backing must not take
the place of tangible and convincing evidence; idle or
malicious accusations must be guarded against and arbitrary and hasty inferences must be avoided. In the
words of the Assistant Secretary-General for Administrative and Financial Services, in the memorandum
attached to the present report as annex I, " . .. no organization dedicated to law and order in world affairs can
hope to survive if its own administrative actions are arbitrary and precipitate, based on mere suspicion and devoid
of the due process to which all civilized peoples are
dedicated".
10. To place the problem in its proper setting, it should
also be kept in mind that the Secretariat of the United
Nations works in a glass house not only physically, but in
every respect. It is not a profitable place for spies and
saboteurs. Almost all meetings and documentation of the
United Nations are open for all to see and hear. No
military secrets are ever handled by the Secretariat. Furthermore, the policies and programmes of the United
Nations in all fields, political, economic, social and finanPart I.

A.

cial, are determined by the governments of Member
States, not by the Secretariat. The work of the Secretariat
in carrying out these policies and programmes is subject
to the constant scrutiny of the governments.

D.

CONTENTS OF THE REPORT

11. The present report is intended to give a comprehensive survey of personnel policy, and to analyse in some
detail the considerations bearing on the foregoing issues.
The report consists of three parts which deal respectively
with the basic principles covering personnel policy and
the administrative application of that policy, with the
problem of alleged subversive activities by staff members
against Member States, and with the privileges and immunities of the United Nations as they relate to recent
developments.
12. The most important documents relevant to the
subject of the report (namely, the memorandum of the
Assistant Secretary-General in charge of the Department
of Administrative and Financial Services, dated 23 December 1952, material on the work of the Selection Committee, the opinion of the Commission of Jurists, a Bill
relating to employment by the United Nations of United
States citizens, recently introduced in the United States
Senate, and United States Executive Order 10422 on this
subject) are reproduced in annexes to the present report.
In addition, there is an annex summarizing relevant provisions of United States law concerning subversive
activities.

General personnel policy

BASIC PRINCIPLES

(1) Standards set by the Charter
13. The Charter of the United Nations sets forth
clearly the foundation stones of personnel policy for the
Secretariat:
"The Secretariat shall comprise a Secretary-General
and such staff as the Organization may require. The
Secretary-General ... shall be the chief administrative
officer of the Organization". (Article 97).
"1. In the performance of their duties the Secretary-General and the staff shall not seek or receive
instructions from any government or from any other
authority external to the Organization. They shall
refrain from any action which might reflect on their
position as international officials responsible only to
the Organization.
"2. Each Member of the United Nations undertakes to respect the exclusively international character
of the responsibilities of the Secretary-General and
the staff and not to seek to influence them in the discharge of their responsibilities". (Article 1(0).
"1. The staff shall be appointed by the SecretaryGeneral under regulations established by the General
Assembly ...
"3. The paramount consideration in the employment of the staff and in the determination of the conditions of service shall be the necessity of securing the
highest standards of efficiency, competence, and integrity. Due regard shall be paid to the importance of
recruiting the staff on as wide a geographical basis as
possible". (Article 101).

14. In brief, these articles of the Charter establish the
authority of the Secretary-General as chief administrative officer, the exclusively international character of the
responsibilities of the Secretary-General and of the staff,
the authority of the General Assembly to adopt staff
regulations, and the basic criteria for employment of the
staff-efficiency, competence, integrity, and the principle
of geographical distribution.
(2) The legal basis of personnel policy

15. While for six years the basic conditions of service
for the staff were provisional in nature, and were
changed in important respects from time to time, now,
in 1953, the legal basis of personnel policy is for the
most part sound and stable. The Staff Regulations approved by the General Assembly at its sixth session and
in effect since I March 1952, clearly fix the fundamental
obligations of the staff, their basic conditions of service,
their rights, and the authority of the Secretary-General
in such matters as selection, day-to-day administration,
and termination. The Staff Regulations are in many
respects general in nature, and the Secretary-General
has issued detailed Staff Rules to implement them.
The letter of appointment signed by each staff member
states expressly that these Rules, and any amendments
thereto issued by the Secretary-General, also form a
part of the staff member's terms of appointment. A
satisfactory pension scheme, as reflected in the Joint
Staff Pension Fund regulations adopted by the General
Assembly, is in operation, and covers the staffs of five
of the specialized agencies as well as' of the United
nations. ,

16. Finally, the General Assembly has established an
Administrative Tribunal, whose Statute guarantees to
staff members the right of appeal against alleged nonobservance of contracts of employment or the terms
of their appointments.
(3) Concept of career service
17. The concept of career service is at the heart of
the organization of the Secretariat. This concept runs
throughout the report of the Preparatory Commission
and was explicitly and firmly stated in that report. The
first staff regulations, though wisely approved on a
provisional basis, also envisaged a career staff. While
many organizational problems have been faced and much
has been learned from experience during the first six
or seven years of the Secretariat's existence, the career
idea has been steadily strengthened and reaffirmed.
18. The distinction between permanent appointments
and temporary appointments was clarified in the 1947,
and most recently and expressly reaffirmed in the Staff
Regulations adopted by the General Assembly at its
sixth session. From these Regulations it is clear that
the permanent staff member who has guaranteed tenure
unless terminated for good reasons based on the Staff
Regulations or retired under the Pension Scheme, can
look forward to a full career as an international civil
servant. As the Secretary-General indicated to the
General Assembly at its sixth session, it is his belief
that a target of some 70 to 75 per cent of the staff
under permanent appointment is reasonable and possible
of achievement in the near future.
19. It follows from the career service concept that staff
under temporary appointment have a status clearly different from that of permanent staff. The most obvious distinction is in the matter of tenure. After extensive debate
in the Fifth Committee, the General Assembly, at its sixth
session, included an express authorization in the Staff
Regulations for the Secretary-General to terminate temporary appointments when, in his opinion, such action
was in the interest of the United Nations.

out in the terms of their appointment. The oath to
which each has subscribed is as follows:
"I solemnly swear (undertake, affirm, promise)
to exercise in all loyalty, discretion and conscience
the functions entrusted to me as an international
civil servant of the United Nations, to discharge
these functions and regulate my conduct with the
interests of the United Nations only in view, and not
to seek or accept instructions in regard to the performance of my duties from any government or other
authority external to the Organization".
22. Other obligations which are expressly stated in
the Staff Regulations include: acceptance of the authority of the Secretary-General, and of assignment by
him, and responsibility to him, in the exercise of the
staff member's functions; exercise of the utmost discretion in official matters, and avoidance of the .use of
any official information to private advantage; renunciation of candidature for any public office of a political
character.
23. It is perhaps Staff Regulation 1.4 which best expresses the general standard of conduct to which each
staff member pledges himself, and which he therefore
undertakes as a contractual obligation when accepting
his appointment:
"Members of the Secretariat shall conduct themselves at all times in a manner befitting their status as
international civil servants. They shall not engage in
any activity that is incompatible with the proper discharge of their duties with the United Nations. They
shall avoid any action and in particular any kind of
public pronouncement which may adversely reflect on
their status. While they are not expected to give up
their national sentiments or their political and religious convictions, they shall at all times bear in mind
the reserve and tact incumbent upon them by reason
of their international status".
24. Clearly, the staff member's right to his own beliefs, to his political and religious opinions, is inviolable.
However, his expression of these beliefs, his actions,
any public pronouncements he makes, his general conduct-all must be consonant with his international status,
and must conform to the interests of the United Nations
to which his service is dedicated. His conduct must be
such that he merits the trust and the confidence of the
Member nations and their peoples, and that he does not,
through loss of that trust and that confidence, jeopardize
the reputation and effectiveness of the Organization.
25. Inherent in the pledge of loyalty to the United
Nations, and in the prescribed standards of conduct, is
the obligation of the staff member to maintain impartiality, to avoid bias, in his work arid in his behaviour.
Certainly he must demonstrate in the performance of his
duties loyalty to the policies established by the organs
of the United Nations.

(4) Responsibility and authority of the
S e~etary-General
20. The responsibility and authority of the SecretaryGeneral in administering the Organization's personnel
policy are clearly established. Stemming from the Charter
itself, and implicit in the Staff Regulations passed by
the General Assembly, it is the Secretary-General's duty
as chief administrative officer of the Organization to
carry out the personnel policies in day-to-day administration. Within the guiding lines fixed by the General
Assembly, the Secretary-General alone selects Secretariat staff, applies the regulations and rules in individual
cases, and makes the decisions regarding terminations
of appointment when the circumstances warrant. This
principle of independent authority and responsibility
was recommended after extended debate in the Preparatory Commission, was reaffirmed by the General
Assembly during the first session, and has been repeatedly recognized in later discussions of the Fifth
Committee.

(6) Rights and protection afforded staff members
26. While the duties and obligations of staff members
are clearly set forth there is equally clear provision for
safeguarding their rights under the terms of their appointment. The regulations and rules provide the basis
for considering their qualifications for promotion, specify the conditions of entitlement to the various benefits
accorded an international staff, and· in many other re-

(5) Fundamental obligations of staff members
21. In addition to the requirements of competence,
efficiency and integrity, the members. of the Secretariat,
as international civil servants, have fundamental duties
and obligations consonant with that status, which are set
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distribution under which the clerical and secretarial
staffs are recruited in so far as possible from the area
of the duty station, staff for language posts are recruited
on the b~sis of t~chnical q~alificati.ons, and the primary
area of mternabonal recrUitment IS thus limited to the
remainder of the staff in the professional category and
higher ranks of the Secretariat.
. 33. :the Secretary-General began steady efforts to
mtenslfy the recrUitment of international staff from
among the Member nations whose nationals were not
adequately represented in the early period. This involved
the progressive replacement of large numbers of temporary staff having nationalities heavily over-represented during the earliest period. The Secretary-General
has been able to report steady progress in the geographical balance which the staff represents. In August 1952,
the Secr~tary-G~neral reported to the General Assembly
t~at the mternabonal staff comprised fifty-six nationalit!es of Me1?ber States and that geographical distribubon as enVisaged by the Charter had in the main been
successfully accomplished. No other international organization has achieved so representative a geographical
pattern of the staff in so short a period.

spects underline the importance of fair and equitable
treatment.
. 27. !"- Staff Council, as provided in the Staff Regulabons, IS now a permanent feature of the Organization
and provides the channel through which the staff can
make their views felt in matters of general concern to
them.. Furthermore, a Joint Advisory Committee envisaged in the Staff Regulations has been established to
e~sure that. the Secretary-G~~eral receives regular advice regardmg personnel pohcles and general questions
of staff welfare.
28. In disciplinary matters the practice is well established, as founded in the Staff Regulations and Staff
R~les, ~f ~ff?rding a sta~ memb~r a hearing before a
J omt Dlsclphnary Committee which advises the Secretary-General before any disciplinary measure, except
summary dismissal for serious misconduct, is imposed
bY.the Secr~ary-General. Furthermore, the Staff Regulabons prOVide for an internal Appeals Board again
with staff representation, and guarantee access to that
Board to any staff member who believes that the terms
of his appointment have been violated.
29. Both the Staff Regulations and the statute of the
Administrative Tribunal afford the staff member a final
appeal to the Tribunal if he feels that a decision of the
Secretary-General, after receipt of the advice of the
Appeals Board,.is a violation of his contract.
B.

(3) Developing the permanent staff
34. While always having in mind the eventual target
of permanent appointments for the large majority of
the staff, the Secretary-General has nevertheless proceeded slowly in the granting of such appointments. The
nature of the early recruitment, the importance of geographical. distribution, the necessity of raising the general quahty of the staff and a number of other organizational problems during the first few. years of the
Secretariat's existence, have influenced the SecretaryGeneral's policy in this respect. As reported to the
Ge.neral Assembly on various occasions, permanent appomtments have been granted only after review by
committees of senior staff members, and only by personal
decision of the Secretary-General on the advice of such
committees.
35. In January 1952, the Secretary-General told the
General Assembly of his intention to complete within
1952 and 1953 the review of temporary staff appointed
before 1 January 1950. It will be recalled that he appointed for this purpose a special Selection Committee
under the chairmanship of Mr. F. P. Walters, former
Deputy Secretary-General of the League of Nations,
and including representative senior officials plus a representative nominated by the Staff Council. The factual
results of the Committee's work last year have already
been presented to the General Assembly (AJC.5JL.21O,
reproduced as annex II).
36. Following the Selection Committee's recommendations, the Secretary-General granted an additional 243
permanent appointments in the professional service and
forty-one in the general service. This means that at the
present time in the professional service out of some
1,270 established posts at Headquarters, there are 884
staff members serving under permanent appointment.
37. Likewise t:1?-e Secretary-General has felt it right
to follow the adVice of the Selection Committee in the
matter of the termination of the appointments of a
number of temporary staff members, even though in
some cases considerable seniority was involved.
38. During 1953, the Selection Committee which has
begun its review of the status of temporary staff serving

ADMINISTRATIVE APPLICATION

(1) The organizational period
30. When the Secretary-General took office in February 1946 one of his most urgent tasks was the recruitment of the staff. With some 1,600 meetings during the
year 1946 resulting from decisions of the principal organs of the United Nations, the initial recruitment task
was an emergency one. From the time the temporary
headquarters were set up in Hunter College until staff
had been. assembled to service the second part of the
first sessIOn of the General Assembly-that is during
the last nine months of 1946---some 2 500 staff ~embers
were given app.ointments. Stated differently, the staff
totalled approximately .400 in March 1946, and had
grown. to a~out 2,800 m D~cember of that year. Of
necesslo/, thiS staff was appomted on a temporary basis,
predommantly from areas of the world where available
persons of the necessary qualifications could be quickly
found.
31. Beginning in 1947 it became possible to start developin~ recruitm~nt practices of a more thorough nature. Field recrUitment offices were established in a
n.umber of regions of the world and it began to be posSible to make a more active search for qualified persons
and also to make a more careful check on background
and experience before appointment. A system of examinations was initiated for certain areas of the Secretariat's work, particularly in the clerical and lower
grades, as well as in translation, editing precis-writing
~nd other types o~ li~guistic work, and very gradually
m some areas of Jumor professional work. The European Office it;! Geneva h.as provided greater assistance
m the evaluabon of candidates residing in Europe.
(2) The problem of geographical distribution
32. In 1947, the General Assembly approved a formula for the appl.ication of the principle of geographical
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past, greater use of examinations and competitive selection procedures, more searching inquiry into the past
records and character of qualified candidates-all these
should be characteristics of recruitment in the future.
While some recruitment will be necessary as new programmes are established, the primary problem will be
one of securing replacements, and adding staff members
from the few nationalities still not adequately represented.
42. As indicated last year the Secretary-General's
policy should be to recruit professional staff normally
on fixed term appointments and to select within a period
of approximately two years of service those who should
be added to the permanent staff. In this way, with some
few exceptions made necessary by the nature of specific
assignments and occasionally by the factor of geographical distribution, the problem of large numbers of temporary staff members. with considerable seniority should
disappear.
43. Service in the United Nations Secretariat has been
-and always should be-regarded as a high privilege,
as an honour and a responsibility sought after by many.
That the reputation and the prestige of the international
service should be fully safeguarded is a constant aim of
the Secretary-General's policy and he is convinced that
it is the wish of every Member of the United Nations.

in the established overseas offices, wilt also complete its
Headquarters review of the remainder of the professional staff and of the general service staff who have
been in service prior to 1 January 1951.
39. By the end of 1953, the permanent appointment
status of staff members in all United Nations established
offices, taking seniority into account, should meet the
goal announced by the Secretary-General.

(4) Future policy
40. On several occasions the Secretary-General has
reported to the General Assembly his satisfaction with
the efficiency and integrity of his staff. The Organization
has today a well-qualified Secretariat. When the Selection Committee has completed its review in 1953 and
when the Secretary-General has consolidated the status
of the staff, with the majority serving under permanent
appointment, the problems of recruitment will no longer
be emergency problems but rather those of maintaining
and improving upon an established staff.
41. The guide lines for recruitment in the future have
been set forth in the 1950 report of the International
Civil Service Advisory Board-"Recruitment Methods
and Standards in the United Nations and the Specialized
Agencies". More planning than has been possible in the

Part U.
A.

The problem of alleged subversive activities by staff members
United States Mission gave the Secretary-General adverse evaluations or comments from time to time regarding a few Americans. These comments were not accompanied by any evidence. They were in such terms as
"reject", "questionable", or "incomplete". The total
number of persons so commented upon was less than
3 per cent of the more than 2,000 Americans in the Secretariat. In some cases additional confidential information was obtained from reliable sources which was sufficient to enable the Secretary-General to reach a decision.
Inmost of these cases, however, he was left with no more
than the bare adverse comments, which served only as a
basis for further examination of each case.

BACKGROUND

(1) Introduction
44. As indicated in the Introduction to the present
report, allegations by United States authorities of subversive activities by certain staff members have been
causing increasing concern and discussion. In the present
section the factual background of this issue will be summarized. Reference will be made to various documents
annexed to the report where a more complete account
may be found.
45. It should be noted that, with a single exception,
no staff member has ever been indicted or charged in any
court with espionage or any other subversive activity.
In one case a staff member-not of United States nationality - was convicted of espionage in the United
States and left the country. The espionage in no way
related to the staff member's functions as a United
Nations official. In a further case a staff member-also
not of United States nationality-was terminated while
on home leave, after the United States Government said
he had attempted espionage.

(3) Investigations by a Special Federo:l Grand Jury
47. In 1952, a Special Federal Grand JuryS impanelled
by the United States District Court for the Southern
District of New York conducted an investigation of
possible violations of United States law by United States
citizens who were members of the Secretariat. The scope
of this investigation was described by the Grand Jury in
a presentment prepared at the termination of its service
as follows:
"Our investigation has not been concerned in any
way with the United Nations itself-its policies, objectives, or its internal affairs. Our sole concern and
. effort has been directed toward the possible violations
of law by United States citizens whose activities are
indisputably within our jurisdiction. Consequently,
only United States citizens have been called as wit-

(2) Information supplied by the United States of
America relating to staff members
46. The history of the discussions between the Secretary-General and the United States of America regarding information about possible subversive activities on
the part of staff members and applicants of United
States nationality is given in full in the memorandum
of the Assistant Secretary-General for Administrative
and Financial Services, transmitted by the SecretaryGeneral to the Permanent Representative of the United
States on 23 December 1952 which is reproduced in
annex I to the present report. Requests· for information
were made as early as 1946. Beginning in J?50, the

• Unlike the petty or trial jury, the Grand Jury does not determine the guilt or innocence of an accused individual but only
decides whether sufficient evidence exists to warrant a prosecution. It is thus an accusatorial and investigatorYI rather than a
judicial body. It is considered, however, a part 01 the court and
is not an agency of the prosecuting attorney,
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nesses by us, and their interrogation has been scrupulously confined to matters unrelated to their official
activities in the United Nations".
48. It was reported orally to the Secretary-General
that during this investigation several staff members refused, on the ground of their constitutional privilege
against self-incrimination, to answer questions about
associations and activities outside the United Nations.
Some of these staff members had never been adversely
commented upon by the United States. The SecretaryGeneral at once requested a copy of the record of the
Grand Jury proceedings, or at least some official statement of what took place, but this request was denied on
the ground that it could not legally be complied with.
49. On 2 December 1952, the Grand Jury made public
a presentment which it submitted to the United States
District Court for the Southern District of New York.
This presentment contained no indictments and mentioned no names. It set forth certain conclusions and
made certain recommendations. Among the conclusions
were statements that there was "infiltration into the
United Nations of an overwhelmingly large group of
disloyal United States citizens", and that this situation
constituted a menace to the security of the United States.
The Grand Jury recommended among other things that
no United States citizens should be permitted to accept
employment with the United Nations without prior clearance by the United States Government; that staff members and applicants of United States nationality should
be required to fill out an application form designed to
elicit information on subversive activities; and that another Grand Jury should continue the investigation."
SO. On the' following day, the Secretary-General formally addressed the United States Mission asking that,
in fairness to himself and the staff, he be given either
the Grand Jury records or at least an official statement
.of specific evidence. The text of the letter follows:
"My dear Senator Austin,
"You are aware of my great concern over recent
disclosures regarding United States citizens on my
staff charged with having engaged in subversive activities and of the measures I have taken to meet this
problem in a manner satisfactory to both the United
Nations and its host country.
"I should like to express my appreciation to you
for the assistance given to me by the United States
Mission in regard to this problem and in particular
for having made available to me the official records
of the Senate Internal Security Sub-Committee relating to personnel of the Secretariat. I have found these
records most helpful.
"In this morning's paper I have read the presentment of the Federal Grand Jury 'on disloyalty of
certain United States citizens at the United Nations'
which was submitted to the United States District
Court yesterday. This presentment, as you are no
doubt aware, contains a number of conclusions involving serious charges against members of the staff
of the United Nations who are not specifically identified.

the records of the Grand Jury proceedings, nor have
I received official information setting forth the facts
on which the conclusions of the Grand Jury have been
based. I am sure you will agree that in view of the
conclusions made public there should be made available
to me either the records of the Grand Jury relating
to personnel of the United Nations, or, if this cannot
be done, an official statement of the specific evidence
on which the conclusions of the Grand Jury have been
based. I wish to assure you that any such information
declared to be confidential will be held by me in strict
confidence.
"In this connexion, I should like to draw your attention to the recent opinion submitted to me by a commission of eminent jurists which recommended that
if the Secretary-General is satisfied that he has reasonable grounds for believing that a member of the
staff is engaged or is likely to engage in activities regarded as disloyal by the host country the officer concerned should no longer be employed in that country.
"The Commission pointed out that where such allegations have been made against a staff member a full
inquiry by the Secretary-General is required and that
in such an inquiry it would be highly desirable if the
Member State in question could give the SecretaryGeneral not only the general conclusions but also the
evidence upon which the Member State has come to
that conclusion. They state in this connexion 'to put
the Secretary-General on inquiry and to withhold the
evidence places him in a position of great embarrassment'. It is recognized by the Commission of Jurists
that the information received would have to be kept
confidential if the Member State so requests.
"In view of the wide publicity given to the conclusions of the Grand Jury I consider it highly desirable,
indeed essential in fairness to me and my staff, that
the evidence for the conclusions be made available
to me as quickly as possible. I should be most grateful
for your assistant in this respect.
"Sincerely YCHIIrS,
(Signed) Trygve LIE
Secretary-General".
51. On 28 January 1953, the Permanent Representative of the United States replied that the SecretaryGeneral's request had been transmitted to the Department of State, and referred to the Department of Justice.
The note continued:
"As has been communicated informally to the
Assistant Secretary-General in charge of Administrative and Financial Services, the Representative of the
United States has been advised that in the view of the
Department of Justice that Department is forced to
adhere to its construction of Rule 6 (e) of the Federal
Rules of Criminal Procedure as prohibiting the disclosure by that Department to the Secretary-General
of any testimony or proceedings before the Federal
Grand Jury, for which request was made by the Secretary-General. In this connexion, however, the Department of Justice has pointed out that the procedure
established by the Executive Order issued by the
President of the United States on 9 January 1953 has
been devised especially to make available to the Secretary-General information upon which he may· take
action as contemplated by the report of the Commission of Jurists established by him".

"Although these conclusions bear directly on my
responsibility as Secretary-General I have not received
• In accordance with the recommendation of the Grand Jury,
the investigation is being continued by another Grand Jury,
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(4) Investigations by the Internal Security SubCommittee of the United States Senate

testimony was in conflict with that of another witness
never connected with the United Nations, who stated
that he knew the staff member to be a Communist and
that the staff member had participated to a greater extent
than was admitted. A further staff member, who did not
invoke the privilege, denied all subversive or communist
activities; there was testimony by a witness never connected with the United Nations that in 1937 he had
heard from an espionage agent of a foreign country that
a man he believed to be the same as this staff member was
a Communist. Two other staff members who did not
claim the privilege were not asked about membership in
the Communist Party; one of them admitted past connexions with one organization later declared subversive by
the Attorney General of the United States.
58. During the course of the investigations of the
Senate Sub-Committee, a number of senators issued
strongly worded statements on the necessity of eliminating disloyal United States citizens from the Secretariat. A ruling made on 15 October 1952 by the Acting
Chairman of the Sub-Committee is reproduced in the
Opinion of the Commission of Jurists (annex III). This
statement concerns the right of United States citizens
who are staff members of the United Nations to refuse,
on the ground of United Nations immunity, to testify
about acts performed by them in their official capacity
and falling within their functions.
59. On 1 January 1953, the Internal Security SubCommittee released to the Press a memorandum from
the Department of State which contained a list of names
of United Nations staff members on whom the Department had made "adverse comments". Twenty-seven of
these persons were no longer employed at that time by
the United Nations, while eleven were still members of
the Secretariat. Since then four of the eleven have left
the Secretariat by resignation, retirement or termination.
60. On 2 January 1953, the Internal Security SubCommittee submitted a report on activities of United
States citizens employed by the United Nations to the
Senate Committee on the Judiciary.e This report recommended "that procedures be devised for giving the greatest possible degree of assurance that any and all information respecting the loyalty of any American citizen employee of an international organization be communicated
to the proper authorities of the organization". It was
also recommended that legislative safeguards should be
established to prevent future employment by international organizations located in the United States of
"American nationals ·of questionable loyalty to the
United States", and that an arrangement should be made
under which information concerning the records of all
American applicants for employment should be submitted to international organizations "so that the security of the United States may be protected". The SubCommittee also recommended "that the Senate reassert
and take effective steps to implement its inherent power
to compel the production of documents and information
which it needs in the proper performance of its functions,
and to punish for contempt".
61. On 7 January 1953, a Bill was introduced in the
United States Senate (S.3---83rd Congress, 1st session),

52. The Internal Security Sub-Committee of the
Senate Judiciary Committee has, during the past year,
investigated, among other matters, United States employees of the United Nations suspected of subversive
activities. The investigations of this Sub-Committee
were conducted under Senate resolutions which direct
a continuing study of the administration, operation and
enforcement of the Internal Security Act of 1950 and
of other laws relating to espionage, sabotage and the
protection of the internal security of the United States,
and also of the extent, nature and effects of subversive
activities in the United States.
53. The scope and purpose of the investigation of
United Nations staff members of American nationality
was more specifically defined by the Acting Chairman
of the Sub-Committee at the opening of public hearings
in New York in October 1952 when he stated:
"This Sub-Committee will take testimony to determine whether United States citizens who, even though
they are United Nations employees, have been engaged in subversive activities which are clearly beyond
the scope of their employment. Our interest in this
inquiry is solely to safeguard the internal security of
the United States. This is in no sense an investigation
into the United Nations or the functions of the United
Nations".
54. The hearings of the Sub-Committee have been
described in the opinion of the Commission of Jurists,
reproduced as annex III to the present report, but in
view of the further proceedings of the Sub-Committee
since the opinion was given it may be useful briefly to
summarize the testimony again here.
55. A number of witnesses were heard only in executive sessions by the Sub-Committee and the records of
these sessions have not been made available to the Secretary-General. In public hearings on various dates in
May, October, November and December 1952, a total
of twenty-four persons who at the time were staff members of the United Nations, and four persons who had
formerly been staff members were examined. Of the
persons who were at the time staff members seventeen
invoked the constitutional privilege against self-incrimination on questions of various types, as follows.
56. One witness declined to answer whether he was
presently engaged or had ever engaged in espionage
against the United States. Another declined to state
whether he was now engaged in subversive activities
against the United States or had in the past engaged in
espionage. Ten witnesses refused to answer questions
on present membership in the Communist Party and also
on past membership. Four denied present membership
in the Communist Party; two of these witnesses, however, invoked the privilege on questions concerning
membership in the recent past and the other two invoked
it as to membership in the more distant past. One witness admitted membership in the Communist Party in
1935, but declined to answer questions relating to participation in its activities.
57. Seven witnesses who were then staff members did
not invoke the privilege against self-incrimination. Three
of these stated that they had been members of the Communist Party at various periods in the past, and testified
concerning their activities in it. Another denied ever
being a member of the Communist Party but testified
that on one occasion sixteen years ago he had assisted
the communist underground against German nazism; his

• Report of the Sub-Committee to Investigate the Administration of the Internal Security Act and other Internal Security
Laws, to the Committee on the Judiciary, United States Senate,
Eighty-Second Congress, Second Session, on activities of
United States citizens employed by the United Nations, 2
January 1953 (United States Government Printing Office,
Washington, D. c., 1953).
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the sponsor of which stated that it was designed to implement the recommendations of the Senate Sub-Committee
with respect to this matter. The text of this Bill will be
found in annex IV.

panel to assist me in dealing with specific cases in
accordance with the opinion.
"It is my earnest hope that on this basis it will be
possible for the United Nations and the host country
by mutual efforts to maintain harmonious relationships
on matters affecting the staff of the Secretariat which,
in the words of the opinion, 'depend mainly upon a
good understanding as to the necessities of the international organization and its staff on the one hand, and
the necessities of the host country on the other'."
64. It was in relation to the five specific questions he
had asked that the Secretary-General accepted the conclusions and recommendations of the jurists. This did not
mean that the Secretary-General accepted all the arguments in the opinion or all the implications that might be
drawn from it. In a statement made on 16 December 1952
to the Fifth Committee on behalf of the President of the
General Assembly, the Secretary-General and himself,
the Chairman of the Fifth Committee declared that the
Secretary-General "did not bind himself to every argument or every single word contained in the opinion".

(5) Opinion of the Commission of Jurists
62. Confronted by grave problems arising from the
charges and investigations, the Secretary-General decided on 22 October 1952 after full consideration to
appoint an international commission of jurists to advise
him on the action he should take to meet the situation.
He asked them to advise him on the five following
specific questions:
(i) Is it compatible with the conduct required of a
staff member for him to refuse to answer a question asked
by an authorized organ of his government on the ground
of the constitutional privilege against self-incrimination?
(ii) What effect should be given by the SecretaryGeneral to the refusal of the United States Government
to issue a passport to a staff member for purposes of
official travel?
(iii) In view of the Charter requirements and the Staff
Regulations, what action should the Secretary-General
take when he receives information from an official source
of the United States Government that a staff member of
United States citizenship is alleged to be disloyal to his
government?
(iv) In the course of inquiries by agencies of the
United States Government, should the Secretary-General
make available archives of the Organization or authorize
staff members to respond to questions involving confidential information relating to official acts?
(v) If it appears that the Secretary-General possesses
no present authority to dismiss holders of permanent
appointments on evidence of subversive activities against
their country or refusal to deny such activities, what new
legal steps would be necessary and effective to confer
such authority?
63. The Commission began to meet in the following
month and presented its opinion to the Secretary-General
on 29 November 1952 (annex III). On 5 December
1952, the Secretary-General informed the governments
of Member States that he had made the following statement to the staff concerning the opinion of the Commission of Jurists:
"On 23 October 1952, I announced that I would
submit to a group of jurists from three Member countries, for advice, certain issues arising out of the hearings of the United States Senate Sub-Committee on
Internal Security. The Commission of Jurists met for
the first time on 14 November, and presented its opinion to me on Saturday, 29 November.
"I am very grateful to the jurists for having dealt so
thoroughly within a very short time with the complicated and important problems submitted to them.
"I have carefully studied the opinion they have presented. I have decided to use the conclusions and recommendations of this opinion as the basis of my
personnel policy in discharging the responsibilities entrusted to me by the Charter and Staff Regulations of
the United Nations.
"In pursuance of the recommendation of the jurists,
I propose to establish within a few days an advisory

(6) Personnel actions taken by the Secretary-General
65. While awaiting the report of the jurists the Secretary-General had in the meantime taken such action as he
considered was clearly within his authority. Temporary
employees who had invoked the privilege against selfincrimination during the hearings of the United States
Senate Internal Sec.urity Sub-Committee and with respect to whom the Secretary-General had subsequently
received additional confidential information from reliable
sources, were dismissed on the ground that their employment was no longer in the interest of the United Nations.
Those staff members with permanent appointments who
had refused to answer questions on the ground of the
privilege of self-incrimination were placed on compulsory
leave. On 5 December, acting on the basis of the jurists'
opinion, the Secretary-General terminated the permanent
staff members who had pleaded the privilege after first
giving them an opportunity to change their minds about
testifying. In his letters of termination the SecretaryGeneral wrote:
"On 1 December 1952, I sent you a copy of the opinion of the Commission of Jurists which was submitted
to me on 29 November 1952, and told you of my
decision to accept the recommendation of the Commission to the effect that a person who has refused to
answer such questions is unsuitable for continued employment by the United Nations.
"In my letter I stated that unless I was informed by
noon yesterday that you had notified the appropriate
United States authorities of your intention to withdraw the plea of privilege and answer the pertinent
questions put to you, I would be compelled to take
action in your case in accordance with the recommendation of the Commission of Jurists.
"Since your letter of ... does not so inform me,
I have decided that your action constitutes a fundamental breach of the obligations laid down in Staff
Regulation 1.4 and that you are unsuitable for continued employment in the Secretariat".
(7) Executive Order of the President of the United
States dated 9 Janu<lry 1953
66. On 9 January 1953, the President of the United
States issued Executive Order 10422 (18 F.R. 239),
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"prescribing procedures for making available to the
Secretary-General of the United Nations certain information concerning United States citizens employed or
being considered for employment on the Secretariat of the
United Nations" (reproduced as annex V).

Secretariat of the United Nations. I appreciate your
action in informing me of procedures being adopted
by your Government for making available to me information concerning these persons.
"In this connexion I have particularly noted the
reaffirmation in the Executive Order of the principle
of the independence of the Secretary-General and his
sole responsibility to the General Assembly of the
United Nations for the selection and retention of staff.
I have also noted that, under the procedure prescribed,
individuals with respect to whom there are adverse
comments will be afforded the opportunity of hearings and review before United States agencies on the
basis of the standards set forth in the Executive
Order.
"In accordance with your request, I have instructed
members of my staff to engage in preliminary discussions with your representatives concerning the practical application of the Order. As you are aware, I am
preparing for the consideration of the General Assembly at the second part of its seventh session a comprehensive report on personnel policy, which will contain
all relevant documents including the Executive Order
of 9 January 1953.
"It is my earnest hope that the procedure prescribed
by the Order will contribute to a solution of problems
involving American citizens in the United Nations
Secretariat who have been the subject of recent enquiry and discussion".
70. Procedures for supplying the United States Government with the necessary identification information
concerning United States citizens employed or being
considered for employment on the Secretariat of the
United Nations have since been put into effect.

67. Though the Secretary-General was kept informed
of developments in connexion with the preparation of the
Executive Order, there was no question of bilateral negotiation or of acceptance by the Secretary-General of its
provisions, as he considered that the matter was an internal one for the United States authorities. The Secretary-General, however, considered the issuance of the
Order a progressive step toward making adequate information available to him and stated to representatives
of the United States Mission to the United Nations and
of the United States Civil Service Commission that he
was ready to co-operate in providing United States authorities with the identification information necessary to
enable them to carry out the Executive Order.
68. The text of the Executive Order was transmitted
to the Secretary-General by a letter dated 9 January
1953 from the Permanent Representative of the United
States. This letter stated as follows:
"I have the honor to advise that I have been requested by the Secretary of State to inform you of the
issuance of an Executive Order 'prescribing procedures for making available to the Secretary-General
of the United Nations certain information concerning
United States citizens employed or being considered
for employment on the Secretariat of the United
Nations,' signed by the President of the United States
on 9 January, 1953. A copy of the Order is enclosed.
"The Executive Order is intended to enable the
Government of the United States to do all that it properly can to assure the achievement of the mutual objective of the Secretary-General and the United States to
assure that the United Nations shall not employ or
continue in its employment United States citizens who
are engaged, have been engaged, or are likely to be
engaged in any subversive activities against the United
States.
"My Government wishes to initiate at once the
procedures provided by the Order, and its representatives would like to work out the details of the necessary
arrangements with your designees at their earliest convenience. In the meantime, my Government requests
that appointment action be withheld on any pending
appointments of United States citizens.
"It is to be hoped that this action by the President
of the United States will be accepted as further evidence of the importance which this Government attaches to the United Nations as an instrument for the
promotion of international peace and security, and of
its desire to strengthen the United Nations so that it
can fulfil the purposes of the Charter effectively in
accordance with its principles".

(8) Appointment of the Secretary-General's Advisory
Panel
71. On 16 January 1953 the Secretary-General announced the appointment of the members of the Advisory Panel proposed by the Commission of Jurists. The
Chairman of the Panel is Mr. Leonard W. Brockington,
Q.c., LL.D., of Canada, appointed in his individual
capacity. The appointment of an alternate chairman to
serve in the absence of the Chairman will be announced
shortly. The members of the Panel will be as follows:
Mr. Ralph Bunche, Principal Director, Department of
Trusteeship and Information from Non-Self-Governing
Territories; Mr. Tor Gjesdal, Principal Director, Department of Public Information; Mr. Gustavo MartinezCabanas, Deputy Director-General, Technical Assistance
Administration; and Mr. Constantin A. Stavropoulos,
Principal Director in charge of the Legal Department.
72. The Panel's detailed terms of reference will be
established after the General Assembly has dealt with
the question of personnel policy during the second period
of its seventh session. For the time being, the Panel has
the function of advising the Secretary-General on cases
referred to it by him.

69. On 14 January 1953, the Secretary-General replied as follows to the Permanent Representative of the
United States:

(9) Relevant provisions of United States law
73. Some delegations have informally indicated that
they would like to receive, as background for their
consideration of the measures taken by the SecretaryGeneral, a summary of relevant provisions of the law of
the United States relating to subversive activities. Ac-

"I have the honour to acknowledge the receipt of
your letter of 9 January 1953, enclosing a copy of an
Executive Order signed by the President of the United
States on that date relating to United States citizens
employed or being considered for employment in the
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invoked merely to protect his associates from criminal
liability. Moreover, the crime must be one for which a
prosecution could still be had. If the witness is given
legally binding immunity, or if the statute of limitations
bars prosecution, the privilege is lost.
79. On the other hand, the privilege protects not only
against the disclosure of complete crimes but of separate
elements of crimes, and even clues which might lead to
the discovery of crime are protected. The witness, however, is not permitted to refuse to answer capriciously;
for the privilege to apply, his refusal must appear to be
reasonable in the light of all the circumstances.

cordingly, the Legal Department has prepared, for this
purpose, annex VI which includes material relating to
the Smith Act of 1940, to the Internal Security Act of
1950, and to the laws and regulations concerning loyalty
standards and procedures for employees of the United
States Government.
B.

POLICY REGARDING EMPLOYEES WHO CLAIM THE
PRIVILEGE AGAINST SELF-INCRIMINATION IN OFFICIAL INQUIRIES

74. The problem raised by staff members who refuse
to testify on the ground of the privilege against selfincrimination referred to in paragraphs 55, 56 and 65
above, must be evaluated in the light of the legal effect
and significance of the privilege. For this reason a brief
summary of the meaning and application of the privilege
precedes discussion of the policy adopted in dealing with
United Nations officials who claim it.

(2) Employment disabilities in the United States as a
consequence of invoking the privilege
80. As indicated, the purpose of the privilege against
self-incrimination is to provide protection against criminal prosecutions. It regulates the conduct of judge and
prosecutor at criminal trials and, under federal law and
the law of some states, the jury is forbidden to draw
unfavourable inferences from the refusal of the defendant to testify. In so far as the privilege applies in other
proceedings, it merely permits witnesses to refuse answers which might later be used to prosecute them. Thus,
it is clear that the prevention of criminal prosecution
based on evidence which the defendant himself furnished
when compelled to do so by an oath to testify is the only
underlying policy of the privilege.

(1) Status of the privilege against self-incrimination in
United States constitutional law
75. The so-called privilege against self-incrimination,
as a rule of evidence and criminal procedure, has been
recognized and applied by the English and American
courts since the middle of the seventeenth century as a
protection against tyrannical prosecution. The incorporation of the privilege into the federal Constitution of the
United States and into the constitutions of most states
did not change the pre-existing law although it has lent
additional sanctity to the privilege. The privilege is
found in the Fifth Amendment, one of the ten amendments to the Constitution (the so-called Bill of Rights)
which were adopted in 1791 to restrict the manner in
which the powers entrusted to the federal government
may be exercised. The pertinent language of the Fifth
Amendment states that no person "shall be compelled in
any criminal case to be a witness against himself".
76. Strictly speaking the Fifth Amendment merely
limits the power of the Federal Government of the United
States and does not grant a right to the individual. It
protects the individual only in federal proceedings and
only against testimonial compulsion by federal authorities. Yet it also embodies a general principle of justice
which all states of the United States have made part of
their own laws in different degrees.
77. Literally interpreted, the self-incrimination clause
of the Fifth Amendment provides only that a defendant
in a criminal case may not be compelled to testify. The
privilege, however, can also be asserted by witnesses who
are not defendants. Moreover, it is not limited to judicial
proceedings but applies to any proceeding in which testimony may be compelled. It applies to administrative proceedings and to investigations such as those by grand
juries or legislative committees. The policy behind the
grant of the privilege in such proceedings is, of course,
the realization that testimony obtained from a mere
witness may later be used to prosecute him criminally.
78. The privilege is not available to protect the witness
against the disclosure of facts which are merely damaging to his reputation or subject him merely to civilliabilities. Only fear that he may furnish evidence tending to
convict him of crime entitles him to refuse to answer.
In federal proceedings the crime itself must be a federal
crime; if it is merely a state crime, it is generally considered that the privilege does not apply. Further, the
privilege is personal to the witness and it cannot be

81. However, the fact that a person could not be
convicted of a crime does not imply that that person
must necessarily be fit for either public or private employment. The immunity from prosecution is solely a
negative quality. Employers have a right to insist on
more exacting standards of the probity and fitness of
their employees.
82. It is now established as a matter of United States
constitutional law binding on the states, that public
employment cannot be refused to anyone on grounds that
are arbitrary or improper. In the light of this principle,
it is significant that a public official who invokes the
privilege against self-incrimination in a matter concerning his official duties may be dismissed for that reason.
If testifying would result in immunity for any crime
to which the testimony relates, a public official must
waive that immunity or forfeit his position. Two of the
states <New York and Louisiana) have express statutes
to this effect. In other states this result has been reached
on common law grounds.
83. Courts in the United States which have been confronted with such questions assign two reasons for their
conclusions:
(a) The refusal to testify leads to the natural inference that the refusal is motivated by actual guilt and
bad conscience.
(b) Such a refusal to testify is not consistent with
the positive duty of government officials to aid in the
elimination of crime and the apprehension and conviction
of criminals.
84. On either score, the official invoking the privilege
is considered to have shown his unfitness for public
office. Even a private employment contract which requires an employee to preserve his reputation free from
scandal is breached if the employee invokes the privilege,
and he may be dismissed.
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85. These rulings are consistent with the policy of
the privilege to protect only against criminal penalties
and not against civil disadvantages. The official against
whom these rules are invoked is not in any way deprived
of the privilege; its protection, however, does not extend
beyond the unavailability of his testimony for criminal
prosecutions.

to undermining the confidence which the international
official is required to maintain.
91. For these reasons, the Secretary-General has followed the recommendation of the Commission of Jurists
that in the future staff members should be dismissed for
violation of their fundamental obligations, particularly
under article 1.4 of the Staff Regulations, when they have
used the privilege against self-incrimination in official
inquiries concerned with subversive activities and espionage.

(3) The effect of a claim of privilege on the status of a
United Nations staff member
86. It remains to outline the action to be taken by the
United Nations in case one of its employees invokes the
privilege in the course of an official inquiry by a Member
nation. As indicated above, the problem has arisen in
the United States, the seat of the Secretariat, but it may
arise also in other countries which accord the privilege.
87. There may be cases where the United Nations
should ignore the matter if the claim of privilege is made
in a context which has no bearing on the functioning of
the' Organization or on the fitness of the employee to be
an international civil servant. On the other hand, it is
certainly of concern to the United Nations when an
employee pleads his privilege in an inquiry concerning
activities which are inconsistent with the status of international civil servants and with their fundamental obligations under the Charter and the Staff Regulations. Such
activities include, among others, those involving espionage, sabotage, or incitement to violent overthrow of
governments of Member nations.
88. Admittedly, the claim of privilege does not warrant an inference of guilt strong enough to suffice for
criminal conviction. But the mere absence of evidence
warranting a finding of guilt is hardly a sufficient guarantee of fitness for a position of trust as an international
civil servant. A claim that an answer might tend to
incriminate must be based under the law on a bona fide
apprehension that a criminal prosecution might ensue.
The fact that there is such apprehension gives rise in
actual practice to an unfavourable inference. This inference cannot be dismissed as unreasonable, since the
witness himself is asserting that he has in good faith a
fear that his answer might tend to establish his guilt.
Although he cannot be asked to identify the nature of the
crime, this is reasonably indicated by the purpose of the
inquiry and the particular circumstances of the interrogation.
89. Thus, in the cases of the United Nations staff members who refused to answer questions before the Senate
Sub-Committee it was apparent that the possible area of
guilt related to crimes involving subversive activities.
The use of the privilege in that context naturally gave
rise to the belief that there was reasonable ground for
the witness to fear that he might be convicted of a crime
involving the security of the United States.
90. It cannot be doubted that a situation of this kind
impairs the relationship of mutual confidence and trust
which must exist between the international official and
the governments of Member States. Especially in a time
of serious political tension and concern over national
security, the United Nations staff member has a positive
obligation to refrain from conduct which will draw upon
himself grave suspicion of being a danger to the security
of a particular State. When he has refused to answer
official interrogations relating to crimes involving subversive activities, he has by his own free choice violated
that obligation; he has thereby contributed substantially

C. POLICY IN CASES OF ACCUSATION OR SUSPICION
92. It remains to examine the difficult question of cases
of accusations or suspicion of subversive activities on the
part of United Nations staff members.
93. As has already been stated, confidential information has during the last years been transmitted to the
Secretary-General by several governments. Moreover,
accusations have been made and suspicions have been
voiced in the United States in the course of investigations by national official bodies and in the public press.
The following portion of the present report will examine
the fundamental considerations which should govern the
handling of these accusations, the substantive and evidential standards which should be applied, and the procedures which should be followed.

(I) General considerations
94. The Secretary-General's authority to dismiss staff
members cannot be exercised arbitrarily. Such decisions
must not only remain within the limit of his powers as
defined by the Charter and the Staff Regulations, but
must comply with the elementary requirements of justice.
For the Secretary-General to dismiss a staff member on
the basis of the mere suspicion of a government of a
Member State or a bare conclusion arrived at by that
government on evidence which is denied the SecretaryGeneral would, amount to receiving instructions in violation of his obligation under Article 100, paragraph I
of the Charter not to receive, in the performance of his
duties, instructions from any government. Further, his
dismissal of a permanent official without adequate evidence would be a denial of that reasonable security of
tenure which has repeatedly been recognized as indispensable to the creation of an efficient and devoted international civil service.
95. Finally, dismissal on a ground relating to subversive activities is a very serious matter for the staff member concerned. It not only deprives him of a respected
position with the United Nations, but may also gravely
impair his prospects of employment elsewhere and subject him to public condemnation in his own country.
An action which so vitally affects the life of an individual
should only be taken after due process and on the basis
of convincing evidence.
%. These considerations, however, should not obscure
the fundameI)tal fact that an international civil servant
occupies a special position of trust and confidence. He
has not only an affirmative duty of loyalty to the policies
established by the responsible organs of the United
Nations but he has, over and above this, the obligation
to conduct himself so that he can rightfully command
the trust and confidence of the governments of Member
States. There can, therefore, be no question that staff
members must refrain from any activity aimed at subverting or overthrowing any Member government; they
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101. The Secretary-General should give the most
serious consideration to evidence transmitted to him. by
the government of a Member State. Any communication
from a government concerning subversive activities on
the part of a staff member pu~s the Secretary-General on
inquiry, and such cases, particularly when permanent
staff members are involved, should in the ordinary course
be submitted to the Advisory Panel.
102. In the case of the United States, information of
two kinds may be transmitted to the Secretary-General
(see part I, paragraph 5, of Executive Order 10422,
reproduced as annex V to the present report). A
Regional Loyalty Board, or the Loyalty Review Board
on appeal, will transmit its determination to the Secretary-General on whether it believes there is a reasonable
doubt as to the loyalty of the person involved to the
Government of the United States; such determination
will be accompanied by the reasons therefor stated in
such detail as security considerations permit. This information will also be made known to the individual concerned as well as to the Secretary-General, but will not be
made public. Or at any stage of the investigation or
Loyalty Board proceeding derogatory information may
be confidentially sent to the Secretary-General to allow
him to determine whether to take interim action prior to
the completion of the procedures outlined in the Executive Order. Either class of information will be submitted
to the Advisory Panel in appropriate cases, and after its
advice has been received the Secretary-General will decide what action should be taken.
103. Finally, some evidence, for example admissions
by a staff member in the course of an official proceeding,
may be sufficiently conclusive under the standard set out
above to permit the Secretary-General to take action immediately without any need of advice from the Panel.

must indeed refrain from any conduct which might justly
draw upon them grave suspicion of being a danger to the
security of a particular State. In accordance with these
considerations the following standards of substance and
evidence should be applied.

(2) Standards

97. The Secretary-General should not retain a staff
member in the employment of the United Nations if he
has reasonable ground for believing that that staff member is engaging or is likely to engage in subversive activities against the government of any Member State.
The expression "subversive activities" is used, not with
any special technical meaning, but in its ordinary sense,
which denotes activities directed toward the overthrow
of a government by force, including conspiracy toward
such overthrow and incitement and advocacy of it.
98. It should be required that there be reasonable
ground for believing accusations of this type against staff
members. This means that charges must be supported by
a preponderance of the evidence. In determining whether
there is such reasonable ground, the Advisory Panel and
the Secretary-General should give proper weight to nationallaws and legislative findings and to the findings of
fact of national courts and tribunals, in addition to the
evidence of the facts of each case.
99. For a finding that a staff member is likely to engage in subversive activities, something more than a remote possibility of his doing so must be shown. Of
necessity, such a finding must largely be based upon the
staff member's past conduct. However, convincing evidence that in the past an official had engaged in subversive activities would not necessarily lead to a finding that
he was likely to be engaged in such activities either at
present or in the future. Later conduct and attitudes
might show there was no likelihood of his engaging in
such activities again.
100. It remains to discuss the policy to be followed by
the Secretary-General when he receives derogatory information about a staff member. Such information may
be transmitted by a government, or may come from
other sources. In the latter case it may be of such slight
weight or relevance that the Secretary-General should
decide that no action is required; or on the other hand,
it may warrant further investigation and submission to
the Advisory Panel.
Part fiI.

(3) The Advisory Panel
104. The terms of reference of the Advisory Panel
will be announced at a later stage. In preparing the terms
of reference, full consideration will be given to the requirements of due process of law.
105. When the Panel has completed its consideration
of a particular case, it will make recommendations to the
Secretary-General. These recommendations will be of an
advisory character, as the responsibility for terminating
members of the staff is imposed upon the SecretaryGeneral by the Charter and the Staff Regulations.

Privileges and immunities of the United Nations

A. GENERAL
106. The investigations into subversive activities on
the part of international civil servants have raised at various points the problem of the privileges and immunities
of the United Nations. In view, therefore, of the particular relevance of such questions, there follows a brief
review of the sources and nature of the more important
privileges and immunities of the United Nations.
107. It is from the Charter in the first instance that
the legal status of the Organization and its staff members
stems. Article 105 provides that "the Organization shall
enjoy in the territory of each of its Members such privileges and immunities as are necessary for the fulfilment
of its purposes". It specifies that the "officials of the

Organization shall similarly enjoy s.uch privileges and
immunities as are necessary for the independent exercise of their functions in connexion with the Organization".
108. Intimately related to this provision for independence of official action is the requirement in Article
100 that in the performance of their duties the SecretaryGeneral and the staff shall not seek or receive instructions
from any government or from any other authority external to the Organization, and that they shall refrain
from any action which might reflect on their position as
international officials responsible only to the Organization. The correlative undertaking of each Member
State to respect this exclusively international character
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enjoy such privileges and immunities as are necessary
for the independent exercise of their functions in connexion with the Organization.

of the responsibilities of the Secretary-General and the
staff is expressly included.
109. The Charter also authorized the General Assembly to make recommendations with a view to determining
the details of the privileges and immunities necessary for
the work of the Organization. It was in implementation
of the Charter provisions that the General Assembly on
13 February 1946 adopted, by resolution 22 (I), the
Convention on the Privileges and Immunities of the
United Nations. Turning to the Convention again at the
end of 1946, the General Assembly by resolution 93 (I)
invited "Members of the United Nations to accede at as
early a date as possible to the Convention" and in the
meantime recommended that Members should follow as
far as possible the provisions of the Convention in their
relations with the Organization and its officials.

B.

"The International Organizations Immunities Act
of the United States further provides that the archives
of the United Nations shall be inviolable and that
officers and employees of the United Nations shall be
immune from legal process relating to acts performed
by them in their official capacity and falling within their
functions as such officers or employees, except in so
far as such immunity may be waived by the International Organization.
"In accordance with these provisions of law, staff
members of the United Nations called before the
Senate Committee are not authorized to testify with
regard to official activities of the United Nations and
do not have the right to waive the immunity conferred
by law. They are authorized to answer questions which
are matters of public record regarding their position as
staff members, such as title, job description, compensation, date of appointment and the like.

IMMUNITIES IN THE UNITED STATES

110. Although the United States has not as yet taken
the necessary action to accede to the Convention on the
Privileges and Immunities of the United Nations, federal
legislation in the form of the International Organizations
Immunities Act (39 Stat. 669) provides for certain
privileges and immunities which have been expressly extended by Executive Order to the United Nations.

"Your attention is also drawn to Staff Regulation
1.8 adopted by the General Assembly:
"'The immunities and privileges attached to the
United Nations by virtue of Article lOS of the Charter
are conferred in the interests of the Organization.
These privileges and immunities furnish no excuse to
the staff members who enjoy them for non-performance of their private obligations or failure to observe
laws and police regulations. In any case where these
privileges and immunities arise, the staff member shall
immediately report to the Secretary-General, with
whom alone it rests to decide whether they shall be
waived'."

111. The Act differs in substance from the Convention
in &everal respects. It does not give the Secretary-General
and the Assistant Secretaries-General diplomatic privileges and immunities, as does the Convention. It limits
the exemption from the federal income tax to staff who
are not United States citizens. It does not specify any
immunity from national service obligations (although
for staff not citizens of the United States this is partially
provided under other laws and orders). It has no provision for special exchange facilities or for special repatriation facilities in time of international crisis.
112. In connexion with the hearings of the Internal
Security Sub-Committee of the Senate Judiciary Committee, the Secretary-General issued the following
memorandum to staff members of United States nationality with regard to the United Nations immunities relating to official acts and to its archives:

C.

PASSPORTS AND LAISSEZ-PASSER

113. A certain amount of public discussion has indicated an assumption that Member States are able to use
their control over the issuance of their national passports
as a means of regulating the selection of their nationals
for employment with the United Nations. This assumption, however, is not in keeping with the actual legal
position of the staff of the Orga11lzation.

"Memorandum of 13 October 1952 from the Secretary-General to staff members of United States
nationality

114. In the first place, of course, Article 101 of the
Charter specifies that the staff shall be appointed by the
Secretary-General under regulations established by the
General Assembly. Moreover, section 24 of the Convention undertakes to implement in this field the provision
in Article lOS of the Charter for the independent exercise of their functions in connexion with the Organization. This section authorizes the Organization to issue
United Nations laissez-passer to its officials, and requires
that these laissez-passer "be recognized and accepted as
valid travel documents by the authorities of Members".

"A committee of the United States Senate has announced that it will hold hearings in New York to
which certain members of the United Nations Secretariat will be called. I expect such staff members to
conduct themselves with the respect due to an official
agency of a Member State.
"The laws of the United States dealing with the
immunities of the United Nations do not provide an
immunity from legal process for staff members in regard to their private activities or to their activities prior
to employment with the United Nations.
"The relevant provisions of law are the following:
"Article 100 of the Charter which sets forth the responsibilities of the Secretary-General and staff and
the undertaking of Members of the United Nations
with regard to them.
"Article 105 which provides that the representatives
of the Members and officials of the Organization shall

liS. The Secretary-General has never treated this provision as in any way exempting staff from meeting the
normal travel and documentary requirements of the governments concerned. On the other hand, it is clear that
Member States should not, under the provisions of the
Charter, seek to interpose their passport or visa requirements in such a manner as to prevent staff from taking
up their post of duty with the United Nations or from
travelling from country to country on its business.
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ANNEXES

Annex I
Statement by the Assistant Secretary-General for Administrative and Financial Services, 23 December 1952
United States Government did not wish to recommend
United States citizens for employment or give official
support or clearance to applicants and staff members.
In the early years, because of the necessity of recruiting a large staff with great rapidity, there were many
cases in which adequate data could not be readily obtained. Many of the American nationals involved with
the recent Senate Sub-Committee hearings came in during that period, and most of them came from the United
States government service without adverse indication
from any governmental or other source.
The Secretary-General continued to be concerned with
the problem of obtaining more adequate personnel information about United States citizens on his staff. On
many occasions in 1946 and 1947, he and his assistants
asked informally for such information. These requests
were addressed principally through the United States
Mission although there were some direct contacts also
with officials of the Department of State.
On 16 August 1948, a list of 377 United States nationals in the secretariat was sent to the Mission, with
a request that the usual preliminary passport inquiries
be made, and with the hope that the Secretary-General
would be notified of any case where a barrier to issuance
of a passport existed. Such an indication would not be
regarded, of course, as conclusive ground for dismissal;
but there did appear a possibility that it might furnish a
basis for investigation.
This initial 1948 list contained the names of eighteen
persons who later were questioned in public sessions of
the Senate Sub-Committee, including fourteen of those
who on that occasion refused to answer certain questions
on the ground of self-incrimination.
Receipt of the list was acknowledged by the Mission
on 19 August 1948. On 5 January 1949, the Mission
asked for more complete .information, including in each
instance the current place of residence. On 18 March
1949, this was provided. On 2 May 1949 and again on
20 July 1949, the Mission was asked whether the information requested could not be expedited. During
April and May 1950, the Mission provided adverse comments regarding a small number of persons. Subsequent
written reports containing no adverse information were
received, and on 13 September 1950, the Secretary-General was informed that a check of all 377 names had been
completed. Nevertheless, during the succeeding two
years, adverse reports on twenty-four others on the 1948
list were received. (These later reports overlap the data
tabulated below, since some of the 1948 names were repeated in subsequent lists.)
Meantime, in 1949, the Secretary-General held further
informal conversations with United States officials in
which he emphasized that he did not want in the Secre-

At a public hearing on 10 December 1952, by the
Senate Sub-Committee on Internal Security, representatives of the State Department testified about certain
arrangements and actions respecting United States citizens on the staff of the United Nations. In order that
the public record may be complete, the policies and the
actions of the Secretary-General with respect to these
problems are reviewed factually below.
The basic principles which govern the Secretary- General in regard to personnel are those laid down by the
Charter of the United Nations and the Staff Regulations
adopted by the General Assembly. In keeping with these
principles, the primary objective of the Secretary-General has been to employ a staff which would meet the
highest standards of efficiency, competence and integrity
and which would in every respect conduct itself in a
manner befitting the status of international civil servants.
Accordingly, the Secretary-General has consistently
and unequivocally taken the position that no one should
serve in the Secretariat with respect to whom there is
substantial evidence indicating subversive activities directed against his own Government or, for that matter,
against any other government. In this connexion, the
Secretary-General has been particularly aware of the
special obligations owed to any host country in which
there are United Nations offices.
It is also clear that the decision to employ or dismiss
personnel has been reserved to the Secretary-General,
within the legal limits laid down by the Charter and by
the General Assembly. The Secretary-General cannot
receive instructions from any Member Government in
resp.ect to this function. Moreover, he cannot act arbitrarily, whatever the desire of any Member Government may be, and he cannot take decisions on vague
suggestions or in the absence of solid and convincing
evidence.
The Secretary-General has always been aware of the
necessity of obtaining adequate and reliable information
which pertains not only to the technical competence of
staff members but also to their integrity and general suitability as international officials. It has been apparent that
such information could not be obtained merely through
formal references but that other proper and reliable
sources had to be utilized. Thus, from the time the Secretariat was established in 1946, the Secretary-General has
sought repeatedly from Member Governments pertinent
information respecting their nationals who were actual
or potential employees of the United Nations.
With respect to United States citizens, reference was
made at the 10 December 1952 hearing to the position
taken in 1946 by the Secretary of State, Mr. James F.
Byrnes. At that time, in response to inquiries by the
Secretary-General, the Secretary of State said that the
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tariat any Americans against whom there was substantial evidence of subversive activity, and he repeated his
request. On 8 September 1949, he addressed a communication to the Mission asking formally that the State
Department examine the available records and give him
the benefit of information regarding United States applicants for posts in the Secretariat. On the basis of the
preliminary informal conversations, the Secretary-General said he understood that the Department was not in
a position to make a full-scale investigation in each case
or to "clear" the persons in question.
This proposal of the Secretary-General and its acceptance by the United States authorities apparently is the
"confidential arrangement" referred to in the Senate
Committee testimony of the State Department officials
on 10 December 1952. Subsequently the scope of this
operation was expanded to cover existing American personnel of the Secretariat as well as applicants.
As soon as responses began to be made it became the
established practice for the United States Mission to give
written reports in all cases where it found no adverse
information. These reports generally took the form of
a statement that the review "revealed either lack of information or the absence of any information indicative
of a criminal or police record." In the opposite case,
however, where the response was unfavourable, the
Mission usually gave only oral evaluation, which consisted many times of a single word, such as "Reject",
"Questionable" or "Incomplete".
Since the first group of 377 names was submitted to
the Mission in August 1948, as outlined above, additional
groups have been similarly submitted. Records are not
complete due to the special manner in which reports were
transmitted, but the following tabulation is believed
correct:
Date

Number of _mes
suom.tted

Six terminated staff members were named in the record of the Senate Sub-Committee hearing of 10 December. The following is presented from the incomplete
United Nations files:
Name

Name first submitted to

United States Mission
first reported ad·

United States Mission

verse 6volwali01l

Joel Gordon
August 1948
None
Stanley Graze
August 1951
December 1951
Jack S. Harris
August 1948
May 1950
Jane Reed
August 1948
November 1952
Frank C. Bancroft
August 1948
April 1951
Alfred Van Tassel
August 1948
April 1951
(Although no .adverse evaluation was given prior to Mr.
Graze's first employment in 1950, such an evaluation did occur
prior to his re-employment for a brief fixed-term in 1952. An
error was made due to the fact that he was then a former staff
I
member.)

In addition to the above references of names of meI:I1bers of the staff, the United Nations has .asked for information regarding approximately 165 applicants of
United States nationality. Adverse evaluations have been
received with respect to ten candidates. United Nations
records show only the one instance mentioned above,
where a staff member was employed after receipt of an
adverse comment, and this person was later terminated.
Reports are still awaited regarding more than fifty applicants, some of the requests dating back more than
a year.
It must be borne in mind that adverse evaluations,
when received, have been wholly unaccompanied by security evidence or information on which the evaluations
were based. This was explained as necessary, due to
restrictions of secrecy by which the State Department
felt itself bound. But the result has been to make it impossible to ascertain whether the evaluation involved a
present activity or a past activity from which the person
had completely dissociated himself. In at least four
cases adverse comments have later been completely
withdrawn.
As already stated, the Secretary-General could not, of
course, take action on an adverse advice alone. As Assistant Secretary Hickerson informed the Senate Committee
on 10 December, the advices received from the United
States Government indicated in many cases merely that
the persop. under consideration was "suspected". In summary, the evaluations given by the State Department
have been of some value as an indication and the Secretary-General is grateful for them, but they have served
only as a basis for further examination of each case.
As is quite apparent from the foregoing, the process
operated so slowly that responses in the case of applicants could not be awaited when emergency recruitment
was involved.
The lack of actionable information from the United
States Mission, necessitating further inquiry by the Secretary-General himself, explains his problems only in
part. There were other complications in the administrative framework within which as a public official he is
compelled to act. When, in 1950, he terminated several
of those regarding whom he felt he had convincing
evidence, appeals were taken to the Administrative Tribunal, a United Nations organ created by the General
Assembly to consider charges of breach of employment
contracts. The Tribunal held, in 1951, that the specific
reasons for termination had to be given even in the case
of temporary employees. However·, the Secretary-Gen-

Response from
United States Mission

1949 (exact date unavailable) 86 1 adverse evaluation, November 1952.
31 October 1949
39 No adverse evaluations.
31 May 1950
207 All but 5 reported back with
no adverse comment September 1950. 4 of these 5
received adverse evaluations January 1951.
13 September 1950
273 4 adverse findings January
1951.
6 October 1950
33 1 adverse evaluation January
1951 on a name which had
first been submitted in the
1948 list.
16 November 1950
180 1 adverse evaluation March
1951 relating to a person
no longer employed on that
date.
242 2 adverse evaluations May
January 1951
1951.
9 August 1951
44 3 adverse evaluations over
the period February 1952November 1952.
9 August 1951
16 1 adverse evaluation February 1952 on a name first
submitted in the 1948 list.
23 November 1951
146 Response incomplete. 1 adverse evaluation November 1952.
12 December 1951
303 6 adverse evaluations during
period May 1952-December
1952.

In cases of long delay it has been the practice to make
repeated requests for replies, both written and oral.
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eral could not give such reasons in many instances without breach of confidence with the source.
At the General Assembly of 1951, the Secretary-General sought and obtained an amendment to the Staff
Regulations which permitted him to terminate temporary
staff, "if, in his opinion, such action would be in the
interest of the United Nations". This regulation became
effective on 1 March 1952 and a number of temporary
staff members have been terminated under it. However,
in several of these cases, appeals are pending before the
Administrative Tribunal.
Still more important, the 1952 grant of discretionary
authority did not apply to staff members having permanent or fixed-term contracts. Such employees have a
tenure status in many ways similar to that enjoyed by
civil servants of national governments. In general, the
articles dealing with separation from service provide
that permanent appointments can be terminated only on
a showing of abolition of post, unsatisfactory service,
physical incapacity, or as a disciplinary measure for misconduct.
Against this administrative background the SecretaryGeneral faced a special problem when it was reported to
him by word of mouth during 1952 that several staff
members, some of whom had never been commented
upon adversely by the State Department, had refused to
answer certain questions before a Federal Grand Jury
sitting in New York on the grounds of the constitutional
privilege against self-incrimination. These questions related to possible associations and activities entirely outside the Secretariat of the United Nations. Following his
policy of acting only upon competent evidence, the Secretary-General formally requested from the United
States Mission a copy of the Grand Jury proceedings, or
at least some official word as to wha,t had occurred. This
request was denied.
On 2 December 1952, the Grand Jury issued a presentment which tended to cast discredit upon the entire
staff, but returning no indictment and mentioning no
names. On the following day the Secretary-General
again formally addressed the United States Mission asking that, in fairness to himself and to the staff, upon
which more than 2,000 Americans are serving, he be
given either the Grand Jury records or at least an official
statement of specific evidence. Thus far there has been
no response to this request.
A number of staff members likewise refused to answer
questions, on the same ground of self-incrimination,
when called before the Senate Sub-Committee at public
hearings. The Secretary-General took a very serious
view of such refusal and expressed publicly his deep concern. He did not question the right of anyone to avail
himself of constitutional privileges, but he questioned
how one so doing, in these circumstances, could any
longer remain a useful international civil servant. He
asked for the official record, and in each instance as soon
as it was before him, took such action as he felt was
clearly within his authority. Temporary employees were
dismissed on the ground that their presence was no
longer in the best interests of the United Nations. Those
having permanent appointments were put on compulsory
leave, and an opinion was sought from an international
commission of jurists as to what further action, if any,
could properly be taken.

On 29 November 1952, the Commission of Jurists
made a report which has been widely publicized. The
Commission advised the Secretary-General, among other
things, that holders of permanent contracts who refuse
to testify in the circumstances set forth, could and should
be dismissed under the general articles of the Staff Regulations which provide, in effect, that international civil
servants must conduct themselves in a manner befitting
their special status. After consideration, the SecretaryGeneral announced that he wo.uld adopt the general principles of the report with regard to the five questions put
to the Jurists, although not undertaking to follow their
advice in every particular. On 3 December 1952, he dismissed the remainder of those who had refused to
answer, having first given them an opportunity to change
their minds. It seems clear that most, if not all, of those
so dismissed will appeal to the Administrative Tribunal.
The Commission of Jurists also proposed that in certain cases not involving refusal to answer, a special panel
be created to advise the Secretary-General, after affording staff members involved the opportunity to be heard.
This advice the Secretary-General also accepted, and
such a panel is now in process of organization. It is the
intention of the Secretary-General to place before the
new panel immediately eight or nine cases in which adverse comments in varying degrees have been received
from the United States Mission. In the remaining cases
involving such comment, the Secretary-General has no
reliable cause for proceeding since he either is completely
without evidence or is in possession of evidence which
substantially refutes the correctness of the State Department's evaluation.
This statement should not be concluded without the
most explicit assurance that the Secretary-General was
keenly aware of the seriousness of the problem presented
by the presence in the Secretariat, within the borders of
the United States, of American citizens which their Government felt it had ground to suspect of subversive activities.
This would be a serious matter for the United Nations
in any country where its headquarters chanced to be
located. It has been customary in all countries where personnel is stationed to seek as much information as possible from the national authorities. For example, several
hundred French nationals were employed temporarily in
Paris during the 1948 and 1951 sessions of the General
Assembly there, and in every case a prior check was
made with the French authorities.
The Secretary-General well understands that no organization, and especially no organization dedicated to
such high purposes as the United Nations, can hope to
serve those purposes unless it enjoys confidence and
respect.
At the same time, no organization dedicated to law and
order in world affairs can hope to survive if its own
administrative actions are arbitrary and precipitate,
based on mere suspicion and devoid of the due process
to which all civilized peoples are dedicated. It should not
be expected that the Secretary-General will arrive at
serious decisions on evidence which has been denied him,
or given him only through the Press or by hearsay. The
record shows that he has sought reliable information day
in and day out, and on the basis of what facts were available has shaped his course as he felt warranted within the
framework of his legal responsibilities.
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A.nnex"
The Work of the Selection Committee for the Review of Staff Members on Temporary Appointment8
introduction to the Committee's third report, which is
attached to this note, will prove of interest.
5. The Committee will reconvene early next year with
as nearly as possible the same membership to review those
members of the general service category who entered on
duty before 1 January 1951, in addition to those cases in
the professional category previously deferred, and those
who entered on duty between 1 January 1950 and 1
January 1951.

A. REPORT OF THE SECRETARY-GENERAL TO THE FIFTH
CoMMITTEE (A/C.5/L.210)
1. The Secretary-General is now able to report to
the General Assembly on the results of the first phase
of the work of the Selection Committee, which, under
the chairmanship of Mr. Frank Walters, has been reviewing the status of staff members serving under temporary appointment.
2. It will be recalled that the intention of the SecretaryGeneral to establish this Selection Committee was announced to the Fifth Committee of the General Assembly
at the sixth session, when the Staff Regulations of the
United Nations were under consideration.
3. In all, the Committee has made three reports.
In its first report on 29 May 1952, it dealt with forty
. one cases of staff members in the general service category
which had been previously recommended and held over
from 1951. The Committee recommended forty one
permanent appointments and the Secretary-General
issued forty one.
In its second report on 6 June 1952, the Committee
dealt with the cases of ten trainees. The Committee
recommended four permanent appointments and two
probations and deferred four cases. The SecretaryGeneral accepted the Committee's recommendations in
all ten cases.
In its third and latest report, the Committee dealt
with 400 cases in the professional category.
It recommended 246 permanent appointments and of
these the Secretary-General has issued 238. Three of
those recommended had previously resigned, and permanent appointments were withheld by the SecretaryGeneral in five other cases.
It recommended thirty five staff members for a probationary period of one year and the Secretary-General
has accepted all of these recommendations.
It recommended twenty five fixed-term appointments
and the Secretary-General has issued twenty four.
It recommended sixty two terminations and of these
the Secretary-General has followed the recommendation
in fifty nine cases. Three had previously resigned.
For reasons stated, it deferred twenty nine cases for
review in 1953.
It made no recommendation in three cases. In two of
these cases the Secretary-General has approved the
Committee's reasons for making no recommendations
and communicated these reasons to the staff members
concerned. In the third of these cases, the SecretaryGeneral has issued a permanent appointment.
4. In following to such a very large extent the recommendations of the Committee, the Secretary-General has
had in mind the painstaking and efficient manner in which
the Committee conducted its inquiry, in which a representative of the staff participated. In this connexion the

B. LETTER OF TRANSMITTAL AND INTRODUCTION TO
SELECTION COMMITTEE'S THIRD REPORT

8 October 1952
Sir,
The Selection Committee, over which you did me the
honour to invite me to preside, has now completed the
first stage of its work.
As you foretold in your letter to me of 10 April 1952,
the task of the Chairman, and only external member of
the Committee, has been a difficult one. It would have
been much more so but for the high quality of the staff
members whom you appointed and of those whom the
Staff Committee nominated, and their willingness to give
close and careful consideration to every individual case.
It has also been facilitated by the cheerful, ungrudging
and efficient service of the Secretary.
I desire to add that the recommendations of the Committee are based solely on its view as to the efficiency,
competence and integrity of the staff member concerned
in each case, and on no other considerations.
I have the honour to be, Sir,
Your obedient Servant
(Signed) F. P. Walters
The Secretary-General,
United Nations,
New York, N. Y.
C. EXTRACTS FROM THE SELECTION COMMITTEE'S
THIRD REPORT
The Selection Committee for the Review of Staff Members on Temporary Appointments has the honour to
submit herewith its third report to the Secretary-General.
The Committee held its first meeting on 13 May 1952
and has held eighty-four meetings up to the present time.
The present report contains its recommendations to
the Secretary-General. in respect of those members of
the Secretariat of the United Nations who fall within
the terms of his statement of 21 January 1952 (i.e.,
temporary staff who entered on duty prior to 1 January
1952), who are stationed at the Headquarters of the
United Nations, and who hold a rank between that d
Assistant Officer and Senior Officer, both inclusive. It
is the Committee's understanding that all such staff mem18

Proportion of permanent appointments to established
posts; relationship to staff members holding permonent appointments; age; geographical distribution;
health
In examining and making recommendations on the individual cases put before it, the Committee felt that only
the Secretary-General was in a position to take fully into
consideration the question of the eventual proportion
between the number of permanent appointments and
that of established posts, as also those connected with
family relationship within the Secretariat, with the statutory age limit and with the principle of geographical distribution.
In the case of staff members whom it considers as
possessing all the qualifications required for permanent
contract, but who are now approaching the statutory age
limit, the Committee's recommendation is for permanent
appointment. It considers that those approaching the age
of sixty might be given the status attaching to a permanent appointment, it being understood that the appointment would be in such terms as would provide for
retirement under the existing rules.
Subject to what has been said above with regard to
geographical distribution, the Committee has none the less
made allowance in suitable cases for the inevitable difference in administrative experience and educational opportunity between nationals of the most advanced and those
of the less advanced Member States.
The question of health has never been a primary consideration to the Committee. It has taken a staff member's health record into account only as a secondary
element, i.e., when it had reason to believe that the quality or quantity of his work was being directly affected by
his state of health. To that extent, therefore, the health
factor has been taken into account in judging his efficiency. On the other hand, the Committee has not considered the question whether there are medical reasons,
such as being unfit for service on mission, which might
in themselves be regarded as affecting the grant of
permanent appointment.

bers are named in this report, including a few cases which,
for reasons given, the Committee decided to defer for
the time being.

Procedure
The Committee has dealt with each case individually.
In respect of each staff member to be considered the
Committee has heard the proposals of the Department
concerned, those of the Director of Personnel (both being
present at the same time), the reasons for the proposals
made, and any additional oral information asked for by
any member of the Committee. Thereafter it has been the
practice of the Committee to go into executive session,
with only the Committee members and the Secretary
present, at which each case was discussed in the light of
the periodic reports and other relevant documents on
the personal file, as well as of the proposals put before
it by the Department and the Director of Personnel. In
these executive sessions the Committee interviewed a
very high proportion of the staff members concerned,
including all those whom it has not recommended for
permanent appointment.! In numerous cases where the
Committee felt the need of further information, the more
immediate supervisors were consulted, in the presence
of the Bureau of Personnel.
All decisions of the Committee were reached in executive session.
Having had occasion to consult the personal files of
staff members in all areas of the Secretariat, the Committee has found that in many cases the periodic reports
could not be considered as a reliable guide, in view not
only of the unavoidable differences in the objectivity
and thoroughness of the reporting officers, but also of
the existence of varying departmental practices and
methods of marking. As an example of the kind of difficulty the Committee encountered might be mentioned
the entirely different interpretations placed upon the
words "average" and "satisfactory". In some Departments these terms appeared to describe the performance
of a good and deserving member of the staff; in others,
that of a member whose work, without being definitely
below standard, was no more than mediocre.
While giving full and careful consideration to the proposals of the various Departments and of the Bureau
of Personnel, the Committee has felt entirely free to
form its own judgment, even in cases where those proposals were concordant.
In the very great majority of cases, the recommendations of the Committee have been unanimous. No effort,
however, was made to bring about formal unanimity
and every member has been free to record a dissenting
opinion. In all such cases the dissenting opinion is shown
in the report.
The work of the Committee has been carried out in
an entirely confidential manner, as regards both the oral
proceedings and the records kept by the Committee. At
its initial meeting the Committee agreed that the Secretary would keep minutes of a temporary nature for the
use only of the Committee, and that these would be
destroyed when the Committee's report was submitted
to the Secretary-General. The Committee's report to the
Secretary-General will therefore constitute the only record of its work.

Nature of the recommendations; recommendations for
permanent appointment
Among the cases recommended for permanent appointment, there are some where the individual did not
meet at recruitment the high standards required by the
Charter, for lack of sufficient academic background or
of appropriate professional experience, or on other
grounds. In such cases, the Committee took into account
the experience and training acquired by the staff member during his service with the United Nations, and such
steps'as he may have taken to extend his education during the same period.

Recommendations for a one-year probation
With very few exceptions, the nature of which is
shown in the appropriate place, the Committee has reserved such recommendations for staff members who in
its judgment show, at least potentially, the qualities
needed for permanent appointment, and who may be
reasonably expected to deserve such appointment at the
end of their year of probation.
In recommending one year's probation in the case of
a staff member who has, at the present time, a temporary

1 With the exception of three staff members recommended for
a year's probation for reasons which the Committee accepted
without Question.
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Where the Committee's recommendation is for termination, it has taken it for granted that, if this recommendation is acted upon by the Secretary-General, the
actual date of separation will be decided upon with appropriate consideration for administrative needs and
conveniences, including arrangements for replacement
if that is considered necessary. It further presumes that
such separation does not of necessity exclude re-engagement at a lower level or under other terms of contract,
if such re-engagement should appear desirable.

indefinite contract, the Committee does not suggest that
this contract should be transformed into a fixed-term
contr~ct, The recommendation merely means that, within
one year's time, the staff member should be considered
for permanent appointment or termination.

Recommendations for termination
Where termination is recommended, the Committee
has given, for the information of the Secretary-General,.
a brief statement of its grounds for doing so. It is emphasized that this statement is not intended to be a complete or general judgment of the qualities of the individual concerned. An individual may possess many good
qualities and qualifications for other work and yet lack
one or more of those required for a career in the international civil service. Reference may be made in this
connexion to the description of the qualities required
which is contained in a course given by a staff member
at the Hague on the Organization of an International
Secretariat, and of which the text is given as an annex
to this report. 1

In connexion with one Department, that of Public Information, recommendation is made, in a certain number
of cases, for a fixed-term appointment. The introductory
note to that section of this report which deals with the
Department of Public Information explains the circumstances in which the Committee was called upon to make
recommendations of this kind, and the nature of the recommendations made.
1
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Opinion of the Commission of Jurists, 29 November 1952
1.

(6) The Statute of the United Nations Administrative Tribunal, adopted by the General Assembly by
resolution 351 (IV) of 24 November 1949;
(7) All decisions up to date of the United Nations
Administrative Tribunal;
(8) All decisions up to date of the Joint Appeals
Board;
(9) Various instructions issued by the SecretaryGeneral to the staff of the Secretariat and public statements made by the Secretary-General;
(10) Stenographic transcripts of hearings before the
Sub-Committee to investigate the administration of the
Internal Security Act and other internal security laws
of the Committee on the Judiciary of the United States
Senate;
(11) The Internal Security Act, 1950;
(12) The International Organizations Immunities
Act;
(13) Various statutory and other provisions in cases
decided in the courts of the United States.
In addition to the foregoing documents, we have had
the advantage of studying various decisions of the International Court of Justice which, though not directly in
point, bear upon the subject-matter of our inquiry, a
number of contributions to legal journals, and numerous
decisions of the United States courts.
We have also received, at our request, from members
of your staff, numerous verbal and other communications on particular points upon which we desired factual
information. We desire to record our gratitude to all the
members of your staff concerned who have most readily
and freely given us all the help we asked for. We think
we should also record that no member of your staff has
in any way attempted to put forward any views upon the
questions referred to us or attempted to influence our
opinion. The views we express in this Opinion are, we
are glad to say, the unanimous views of all of us. They
are put forward entirely on our own responsibility and
no member of your staff is in any way implicated in or
committed by them.
At an early stage of our inquiry certain matters became evident to us. These matters are as follows:
(a) The difficulties to which your questions relate all
arise out of the peculiar relationship which must exist
between an international body such as the United Nations and the Member State within whose borders that
international body works, a relationship which evidently
requires exceptional tact and discretion on the part of
both the international body and its staff on the one hand,
and the "host country" on the other, if conflict is to be
avoided and the international body is to be able to perform its proper functions. An international body must
have a home in some "host country". What mutual tolerances are needed if this relationship is to be satisfactory?

PRELIMINARY

You have asked us to advise you on the following
questions with respect to staff members of United States
nationality:
(i) Is it compatible with the conduct required of a
staff member for him to refuse to answer a question
asked by an authorized organ of his Government on the
ground of the constitutional privilege against self-incrimination?
(ii) What effect should be given by the SecretaryGeneral to the refusal of the United States Government
to issue a passport to a staff member for purposes of
official travel?
(iii) In view of the Charter requirements and the Staff
Regulations, what action should the Secretary-General
take when he receives information from an official sour.ce
of the United States Government that a staff member of
United States citizenship is alleged to· be disloyal to his
Government?
(iv) In the course of inquiries by agencies of the
United States Government, should the Secretary-General
make available archives of the Organization or authorize
staff members to respond to questions involving confidential information relating to official acts?
(v) 1£ it appears that the Secretary-General possesses
no present authority to dismiss holders of permanent
appointments on evidence of subversive activities against
their country or refusal to deny such activites, what new
legal steps would be necessary and effective to confer
such authority?
For the purpose of our inquiry, we have had before us
a Statement of Facts prepared by your staff before our
arrival, which drew our attention to numerous relevant
events, facts and documents. We have given due consideration to this Statement of Facts which was of assistance to us. In the circumstances, however, we have
felt it advisable to undertake our own independent review
of the situation rather than to rely solely upon a Statement of Facts prepared by the staff of the United Nations,
helpful as we found this to be.
In the course of this examination we have examined
with care, inter alia, the following documents:
(1) The Charter of the. United Nations;
(2) The Convention on the Privileges and Immunities
of the United Nations, adopted by the General Assembly
of the United Nations on 13 February 1946;
(3) An Agreement between the United Nations and
the United States of America regarding the Headquarters
of the United Nations;
(4) The Staff Regulations of the United Nations
adopted by resolution 590 (VI) of the General Assembly
on 2 February 1952;
(5) The Staff Rules of the United Nations promulgated by the Secretary-General;
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(vi) Questions as to immunity in respect of United
Nations archives.
(vii) Questions concerning passports and laissez-passer.

(b) While this relationship is particularly conspicuous in the country in which the Headquarters of the
United Nations is situated, it is not wholly confined to
that country (the United States of America). Similar
questions may arise in greater or lesser degree in other
countries in which staff of the United Nations may be
located, either temporarily or permanently. In approaching, therefore, the relationship between the United Nations and the United States of America, we have been
careful not to overlook the consequences in other countries of any opinions we may form.
( c) On the other hand, it is clear to us that no problem is presented to the Secretary-General by the presence
on the Secretariat staff of a person who is willing to observe the laws of the host country merely by reason of
the fact that owing to some change of regime in his own
country he is deprived of his citizenship or is regarded
by the new regime as an unsatisfactory citizen. We need
hardly say that equally such a person has no right to go
outside his official duties and engage in subversive
activities against his own State or former State, or indeed any Member State.
(d) Although your questions relate in terms specifically to United States nationals who are also members
of your staff, we have found it impracticable to deal with
that subject without taking into account also the position
of members of your staff of other nationalities who are
resident in the United States and for that reason are entitled to receive the protection of the law of the United
States and also bound to observe its provisions.
( e) There appears to us to be considerable confusion
in the public mind as to the nature of the so-called
"immunities" or "privileges" enjoyed by members of
the staff of the United Nations.
In view of these considerations, we have thought it
desirable, before coming to our answers to your specific
questions, to put forward our general views of the matter
in the following order:
(i) The background of our present inquiry.
(ii) The legal relationship between the United Nations
and a host country.
(iii) The principles on which we should advise you to
proceed with regard to:
(a) An officer convicted by a United States court
of an offence of which an essential ingredient
is disloyalty to the United States.
(b) An officer who pleads some constitutional
privilege against answering questions on the
ground that the answers might incriminate
him with regard to activities involving disloyalty to the United States.
( c) An officer who the Secretary-General has
reasonable ground for believing has engaged
or is engaging in activities involving disloyalty
to the United States.

II.

BACKGROUND OF OUR PRESENT INQUIRY

The United States authorities have taken the initiative
of starting investigations of the identity and conduct
of United States citizens who are also officials or employees of the Secretariat of the United Nations. These
investigations have been undertaken under laws of the
United States concerning the security of the State and
in particular under the Internal Security Act of 1950.
They seek to ascertain whether United States citizens
on the Secretariat staff are or have been members of the
Communist Party or other organizations declared subversive under the Act, or whether the individuals concerned have been engaged or are engaged in other subversive activities. These investigations take two forms.
The first form consists of proceedings before a Special
Federal Grand Jury which began its investigation in the
summer of 1952, an investigation which has not yet been
concluded. This investigation is conducted in private and
its object is to enable the Grand Jury to decide whether
indictments should be presented against any person who,
if indicted, would have to stand for public trial in the
appropriate criminal court.
The other form of proceeding is an investigation by
the Internal Security Sub-Committee of the Senate Judiciary Committee. This Sub-Committee's investigations
are conducted under the authority of two resolutions of
the United States Senate, namely Senate Resolution 366,
81st Congress, 2nd Session, of 21 December 1950, and
Senate Resolution 7, 82nd Congress, 1st Session.
The first of these resolutions empowers the Senate
Judiciary Committee or a sub-committee thereof to investigate the administration of the Internal Security Act
of 1950, the .administration of other laws relating to
espionage, sabotage, and the protection of. the internal
security of the United States, and subversive activities.
The second resolution increases the limits of expenditure
authorized. The hearings of the Senate Sub-Committee
are normally public hearings but at times this Sub-Committee goes into executive session on which occasion the
proceedings are private.
We make certain observations upon each of these
forms of proceeding:

(a) Grand Jury investigation
The Grand Jury has been investigating offences under
Section 371 of Title 18 of the United States Code on
Crimes and Criminal Procedure. This section provides
as follows:
"If two or more persons conspire either to commit
any offence against the United States or to defraud
the United States or any agency thereof in any manner
or for any purpose, and one or more of such persons
do any act to effect the object of the conspiracy, each
shall be fined not more than $10,000 or imprisoned
not more than five years or both.
"If, however, the offence the commission of which
is the object of the conspiracy is a misdemeanour only,
the punishment for such conspiracy shall not exceed
the maximum punishment provided for such misdemeanour".

(iv) Whether United Nations immunities bear on these
questions.
(v) Whether the existing Staff Regulations and Rules
and procedure empower the Secretary-General to
carry out the policy we recommend he should follow under heading (iii) above, and if not, what
amendments would be required to those regulations or rules to give him the necessary powers.
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Ten other witnesses declined to answer whether they
had belonged in the past to the Communist Party, had
ever belonged to it, or now belonged to it. Three of these
witnesses were questioned about espionage and subversive activities. All denied they had ever committed espionage. Two declined to answer whether they had ever
engaged in subversive activities and one denied engaging
in such activities. Four of these ten witnesses invoked
the privilege against self-incrimination with respect to
the questions concerning membership of organizations
other than the Communist Party which had been declared subversive. Five refused to answer whether they
knew certain named individuals. One witness refused to
state how he had gone about obtaining employment by
the United Nations.
One witness stated that he was not at present a member of the Communist Partv and that he had not been
one on 1 June 1952. He refused to state whether he had
been a member at earlier periods.

Newspaper reports indicate that the particular type of
possible conspiracy which is being investigated i~ one to
engage in subversive activities or espionage. The Secretary-General has not been officially infonned of the
names of the persons summoned to appear nor of the
identity of those who refuse to answer questions on the
ground of their privilege against self-incrimination.
Some of the staff members were requested by the
Grand Jury to submit to it certain documents from the
archives of the United Nations, including photostats of
their personnel applications submitted when they applied
for employment, and letters written by them in their
official capacity to other officials of the United Nations.
By letters of 13 June and 3 October 1952, the SecretaryGeneral infonned the staff members concerned that these
documents were part of the United Nations archives
which were declared to be inviolable by the law of the
United States, and that photostats and originals of such
documents could not be given either to staff members or
to agencies of Member States. The staff members were
given typewritten copies of their personnel applications
which they submitted to the Grand Jury. The SecretaryGeneral's position has not been questioned by the Grand
Jury.

Two further witnesses refused to state whether they
had been members of the Communist Party during a
particular period of the past (in one case 1936 to 1941
and in the other 1935 to 1941) but denied such membership at a later period. One of these also invoked privilege
on questions whether he had known named individuals
after 1941. The other declined to state whether he had
used a fictitious name and whether he had been an organizer for the Communist Party.

(b) Investigation by the Internal Security Sub-Committee of the Senate Judiciary Committee
A number of United Nations staff members of United
States nationality h<1ve been summoned before this Committee. Two appeared at public hearings on 15 and 16
May 1952. Of these one staff member was then under
notice of tennination of employment with the United
Nations. The other witness testified and denied all communist or subversive activity. Later in the hearings another witness never connected with the United Nations
gave testimony to the effect that in 1937 he had been infonned by an espionage agent of a foreign country that
this staff member was a Communist. Other witnesses invoked their constitutional privilege against self-incrimination when questioned about their relations with him.
During the Sub-Committee's hearings between 13
October and 12 November 1952, additional staff members were called to testify. Several of these witnesses
were heard only in executive sessions by the Sub-Committee; the records of proceedings in executive session
have not been made available to the Secretary-General.
Twenty persons who were at that time staff members
and two who had previously been staff members were
called upon to testify at public sessions. Some of these
witnesses were questioned about espionage and subversive activities against the United States. One witness
declined on the ground of privilege against self-incrimination to answer questions whether he was presently
engaged in espionage against the United States and
whether he had ever in the past engaged in such espionage. Another witness refused on the same ground to
state whether he was now engaged in any subversive
activities against the United States Government and
whether he had ever engaged in espionage. Both witnesses also invoked the privilege against self-incrimination when asked whether in the past or present they had
been connected with the Communist Party, who had assisted them in obtaining employment with the United
Nations, and whether they knew certain named individuals.

One staff member admitted membership in the Communist Party for one year beginning in 1935 but invoked the privilege against self-incrimination when
asked details concerning participation in its activities.
Four staff members did not invoke the privilege. One
of these stated that he had been a member of the Communist Party from 1938 to 1941 and testified fully
concerning his activities in it.· Another testified that he
had never been a member of the Party but that he had
been active in organizations subsequently declared subversive and on one occasion, 16 years ago, he had assisted
the communist underground. His testimony was in conflict with that of another witness never connected with
the United Nations who stated that he knew the staff
member to be a Communist and that the staff member
had participated in the underground to a greater extent
than was admitted.
The other two witnesses, who did not claim privilege
at the public hearings, were not asked whether they were
or had been members of the Communist Party. One of
them admitted past connexion with organizations later
declared subversive.
An issue concerning the privileges and immunities of
the United Nations arose during the course of the hearings. In a memorandum from the Secretary-General to
the staff members of United States nationality, issued
on 13 October 1952, the Secretary-General, after referring to Articles 100 and 105 of the Charter and to the
International Organizations Immunities Act, stated as
follows:
"In accordance with these provisions of law, staff
members of the United Nations called before the
Senate Committee are not authorized to testify with
regard to official activities of the United Nations and
do not have the right to waive the immunity conferred
by law. They are authorized to answer questions which
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are matters of public record regarding their position
as staff members such as title, job description; compensation, date of appointment and the like".
At the hearings on 13 October 1952 a staff member
declined on the ground of the Secretary-General's instruction to answer questions relating to the proceedings
of the United Nations Joint Appeals Board of which
the witness was a member. The functions of this Board
are dealt with in a subsequent section of this opinion.
The witness was allowed to refrain from answering
until the following day so as to allow time for him to
consult his superiors in the United Nations. At the
hearing on 14 October 1952, when asked whether he had
ever tried to prevent the discharge of a named individual
from his employment in the United Nations, the witness
declined to answer pleading his privilege against selfincrimination.

These hearings before the Senate Sub-Committee
have led to various public statements by the SecretaryGeneral and by Senators of the United States each dealing with the matter from some particular point of view.
We do not think it necessary to reproduce in this opinion
the text of these various statements. They are matters of
public record and to some extent of public controversy.
It was in the course of this controversy that, on 23
October 1952, the Secretary-General announced our
appointment with a view to giving consideration to the
issues presented. In the same statement the SecretaryGeneral announced certain action he had taken with
regard to the staff members concerned in the Senate
Sub-Committee's investigation.
It is evident to us that the following consequences have
resulted from the circumstances to which we have referred:
(a) Public opinion in the United States is gravely
disturbed as to the possibility that the United Nations
may be harbouring on its staff persons who are or have
been engaged in subversive activities in the United
States;
(b) This disturbance is deepened by the action of
some members of the United States staff of the United
Nations in claiming constitutional privilege against selfincrimination;
(c) There appears to be considerable confusion between the constitutional privilege against self-incrimination, the privileges and immunities enjoyed by members
of the United Nations staff and the privilege and immunity of the United Nations itself in respect of its
property and archives;
(d) The morale of the staff of the United Nations
has been seriously affected by what are regarded by
them rightly or wrongly as charges of subversive activities against the staff generally;
(e) The relationship between the United Nations and
the United States as the host country upon which the
smooth functioning of the United Nations depends is
imperilled.
It appears to us that we should be falling short of our
duty, having regard to this serious situation, unless we
attempted to state what we believe to be the true legal
view upon all these matters and to answer the questions
you have put to us in the light of that opinion.

At the close of the hearing on the following day, 15
October, Senator O'Conor, presiding over the Sub-Committee, read a statement which included the following
observation:
"Confronting"the Sub-Committee is a memorandum
issued by the Secretary-General of the United Nations
which employees of the organization are interpreting
in a manner which would shield them against our attempts to elicit information as to their operations
along lines favoured by the Communist Party. A
Senate committee cannot be stopped in its endeavour
to secure facts relating to subversive activities on our
shores by Americans regardless of their affiliation
with an international organization.
"To hold otherwise would be to give traitors a ready
protection against disclosures. This should not be
allowed to happen. Accordingly, this Sub-Committee
expresses its disagreement with the interpretation of
provisions of the Secretary-General's memorandum.
There arose on Monday, October 13th, when Frank C.
Bancroft was a witness, a particular incident concerning which the Sub-Committee has reached a
unanimous conclusion. Bancroft had refused to tell
this Sub-Committee whether or not he was a member
of the Communist Party. He was also asked whether
he was instrumental in preventing the discharge of
another witness, Eugene Wallach, from employment
with the United Nations. Wallach also refused to tell
the Sub-Committee whether he presently is a Communist Party official. Bancroft took refuge in the
memorandum from the Secretary-General, stating that
United Nations employees 'were not authorized to
testify with regard to official activities of the United
Nations',

III.

THE LEGAL RELATIONSHIP BETWEEN THE UNITED
NATIONS AND ITS HOST COUNTRY

The United Nations is an entity separate and distinct
from its Member States. It has its own policy-forming
organs, namely, the General Assembly, the Security
Council, the Economic and Social Council and the
Trusteeship Council. It has its own judicial organization in the International Court of Justice. It has its own
administrative organization in the Secretariat (see
Article 7 of the Charter), of which the Secretary-General is the head. He, as the principal administrative and
executive officer of the United Nations, carries a heavy
responsibility and is given a large measure of independence and certain powers of initiation. The United Nations therefore exists not to carry out the instructions
of any individual Member State but to carry into effect
the joint policies of Member States formulated in a constitutional manner through the above-mentioned policy-

"The Sub-Committee met in executive session and
decided that Bancroft be instructed to answer the
question about his assistance to Wallach. The SubCommittee decided that such a refusal would be contemptuous of the Senate and that any witness should
be so informed. Bancroft accordingly was recalled.
When asked about his aid to Wallach, this time he
resorted to his constitutional privilege against selfincrimination.
"It will be held contemptuous of the Senate, in our
opinion, for witnesses to use any such excuse for
failing or refusing to disclose information pertinent
to this inquiry".
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1. The independence of the Secretary-General and his
sole responsibility to the General Assembly of the United
Nations for the selection and retention of staff should be
recognized by all Member nations and if necessary
asserted, should it ever be challenged. If the position of
the Secretary-General in this respect were to be weakened, the whole conception of the responsibility of the
staff of the United Nations would be impaired and the
essential task of building up and maintaining an international civil service frustrated to the lasting detriment
of the work of the United Nations.
2. In exercising his responsibility for the selection and
retention of staff the Secretary-General should regard
it as of the first importance to refrain from engaging or
to remove from the staff any person whom he has reasonable grounds for believing to be engaged or to have
been engaged, or to be likely to be engaged in any subversive activities against the host country.

forming organs. It is equally clear that the United
Nations is in no sense a super State. It has no sovereignty
and can claim no allegiance from its own officers or
employees. Membership of its staff in our opinion in no
way abrogates, limits or qualifies the loyalty a person
owes to the State of which he is a citizen. That citizen
enjoys the protection of the laws of his own State and
is subject in all respect to those laws in so far as his
personal position is concerned. Equally, that citizen is
by reason of his membership of the staff of the United
Nations in no way deprived of the constitutional or other
legal rights enjoyed by him by virtue of his citizenship
or restricted as to the exercise of those rights. We can
find nothing in the constitution of the United Nations
or the provisions governing the employment of its staff
which gives the least ground for supposing that there
is or should be any conflict whatever between the loyalty
owed by every citizen by virtue of his allegiance to his
own State and the responsibility of such a citizen to the
United Nations in respect to work done by him as an
officer or employee of the United Nations. We express
below our opinion with regard to the immunities and
privileges granted to members of the staff of the United
Nations. It will be sufficient perhaps at this point to say
that in our opinion the immunities or privileges granted
to members of the staff of the United Nations in no way
qualify or limit the principle of undivided loyalty to his
own State of a member of the United Nations staff.

IV.

PRINCIPLES WITH REGARD TO OFFICERS ACCUSED OR
SUSPECTED OF ESPIONAGE OR SUBVERSIVE ACTIVITIES
AGAINST THE HOST COUNTRY

In approaching this difficult question our opinion is
that the policy of the Secretary-General should be
foun~ed on two main principles:
(1) Strict observance of the conclusions come to in
the last preceding section of our Opinion, and
(2) The necessity of promoting the establishment and
development of a body of officers whose outlook on their
work is governed by their sense of responsibility to the
United Nations, in other words, of an international civil
service.
There is no need for us to repeat what we have said
in the last preceding section with regard to the first of
these principles but we consider that the second requires
some development.
In our opinion the creation and maintenance of an
international civil service depends mainly on the following factors:
(i) The establishment of a sense of responsibility to
the United Nations;
(ii) The granting of reasonable security of tenure;
(iii) Eligibility for employment without regard to
race, class, colour or religious, political or social opinions
or beliefs;
(iv) The assurance that every officer can rely on support from above in the event of attack or criticism of
some action performed in the bona fide carrying out of
his duties,'
(v) Abstention by every officer from active political
work in accordance with articles 1.4 and 1.8 of the Staff
Regulations;
(vi) Conduct by each officer of his private life in such
a way as to deserve the respect of law-abiding citizens of
the country in which he works.
All these factors are recognized explicitly or implicitly
in the Staff Regulations.
We have already dealt with the first of these six factors in the last preceding section. It will be observed that
the second, third and fourth of these factors involve obligations on the part of the United Nations towards the

In our opinion, as the administrative organ of the
United Nations, the Secretariat must conform to the
same pattern. The Secretary-General is responsible for
carrying out the policies laid down and must therefore
be responsible in respect of its work on behalf of the
United Nations to the United Nations and to no other
body. It is for this reason that Article 100, paragraph 1,
of the Charter lays down that:
"In the performance of their duties the SecretaryGeneral and the staff shall not seek or receive instructions from any government or from any other authority external to the Organization. They shall refrain
from any action which might reflect on their position
as international officials responsible only to the Organization".
For the same reason by Article 100, paragraph 2:
"Each Member of the United Nations undertakes to
respect the exclusively international character of the
responsibilities of the Secretary-General and the staff
and not to seek to influence them in the discharge of
their responsibilities".
In our opinion, it would be contrary to the spirit, and
indeed the letter, of these two Articles if the SecretaryGeneral were to abrogate his responsibility in the selection or retention of staff by submitting to the dictation or
pressure of any individual Member State or any outside
body. To do so would also be to act in contravention of
Article 101, paragraph 3, which provides that:
"The paramount consideration in the employment of
the staff and in the determination of the conditions of
service shall be the necessity of securing the highest
standards of efficiency, competence, and integrity".
We regard the considerations enunciated above as
being of paramount importance and we would state our
conclusions upon this aspect of the matter in the following terms:
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officer concerned. Factors five and six involve obligations
on the part of the officer concerned towards the United
Nations. In our opinion, the observance of all these ebligations whether on the part of the United Nations or on
the part of the officer concerned is a necessity. If the
Un.ited Nations fails in observing the obligations which
fall upon it, then the United Nations cannot expect to receive whole-hearted service from the staff or to attract or
hold the right kind of people. If an officer fails to observe
the obligations he owes towards the United Nations, or by
reason of past conduct appears likely so to fail, he cannot
expect to be treated as a reliable international civil servant because his conduct tends to reflect discredit on the
entire body.

they must accept, in our opinion, the obligations of guests
and refrain from activities regarded as subversive by
the law of the host country.
Conviction for an offence such as that now under
consideration would, in our view, be a clear breach of
this obligation on the part of the officer concerned.
We have dealt with this matter from the point of view
of citizens or residents of the United States who are
members of the staff of the United Nations,.because the
Headquarters of the United Nations being situated in
the United States the problem is more acute there than
in other countries. In our opinion, however, the policy
we advise should be applied impartially. It would, in our
view, be equally wrong for the United Nations to employ, for example, in a country with a communist regime, a person who is prepared to conduct activities
regarded in that State as subversive even if the character
and antecedents of that person were regarded as being
meritorious by the generality of United States citizens.
We come now to the second question to be considered
in this section of our Opinion, namely, what should be
the attitude of the Secretary-General towards an officer
who pleads some constitutional privilege against answering questions on the ground that answers might incriminate him with regard to activities involving subversive activities or espionage against the United States.
As we have said above, in our opinion membership of
the staff of the United Nations does not and should not
deprive the officer concerned of the constitutional or
other legal rights guaranteed to him by the law of his
host country, whether his own country or not. Nor
should those rights be in any way limited, abridged or
qualified by reason of his membership of the staff of
the United Nations.
This matter arises, with particular force in the United
States of America, where one of the constitutional rights
that may be invoked is a right guaranteed to every
American citizen or resident in the United States of
America by the Fifth Amendment to the Constitution
of the United States; although it is possible, in our
opinion, that similar questions might arise in other
countries.
The Fifth Amendment to the United States Constitution provides that no person "shall be compelled in any
criminal case to be a witness against himself". This
protection may be invoked not only in the actual course
of a criminal trial but also in other proceedings which
may be precursory of criminal proceedings. For example, this protection may be and has been invoked
before the Special Grand Jury referred to above and
also before the above-mentioned Sub-Committee of the
Judiciary Committee of the United States Senate. It is
commonly referred to as "the privilege against selfincrimination"-a phrase we have ourselves used above.

In our opinion, rational, just and consistent answers
can be found to the difficult questions we are dealing with
in this section of our Opinion by the application of the
above-mentioned principles and we proceed to consider
how these principles should be applied in answering these
questions.
vVe consider first the case of an officer who has been
convicted of a crime involving disloyalty to the State by
the courts of his own country or the courts of any
country having jurisdiction over him by reason of his
residence there. vVhere there has been such a conviction
the fact of the crime is ipso facto established. It is res
judicata and should be accepted as such by the SecretaryGeneral. Having accepted the fact of conviction as final
evidence of the crime, the Secretary-General will then
have to consider whether the crime is of such a nature
as to be incompatible with the continued employment of
the officer concerned in the country where the offence
was committed. In the case of a crime involving an
ingredient of disloyalty to the State (whether before or
after his joining the staff of the United Nations), we
are of the opinion that the Secretary-General should
regard the conviction as an absolute bar to the employment or the continuation of employment of the officer
concerned in the State in question. We can conceive of
cases in which the matter could be dealt with by a transfer to the staff working in another country. That solution
is evidently of very limited application so far as the
Headquarters staff of the United Nations working in
the United States of America, and in most cases dismissal would be the only course open to the SecretaryGeneral. In our opinion there should be no differentiation in this respect between a citizen of the United States
and a citizen of some other State resident in the United
States. A resident in the United States, whether a United
States citizen or not, is entitled to claim the protection
of United States law and is under the correlative obligation to observe the United States laws, including the
laws relating to internal security. Under the arrangements made for the recruitment of staff of the United
Nations it is inevitable and, in our belief, wholly desirable, that employment should be available, whether in
the Headquarters organization in the United States, or
elsewhere, to citizens of countries who have adopted a
communist regime. Loyalty to their own countries may
require that these persons should hold communist views
and even be active members of the Communist Party in
their own country. The presence of such persons in the
interests of the continued operation of the United
Nations will, we believe, be accepteq by the good sense
of the American people who are the citizens of the host
State. If they are to be accepted as guests, however,

In our opinion, a person who invokes this privilege
can only lawfully do so in circumstances where the
privilege exists. If in reliance upon this privilege a person refuses to answer a question, he is only justified in
doing so if he believes or is advised that in answering
he would become a witness against himself. In other
words, there can be no justification for claiming this
privilege unless the person claiming the privilege believes or is advised that his answer would be evidence
against himself of the commission of some criminal offence. It follows from this, in our opinion, that a person
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claiming tqis privilege cannot thereafter be heard to say
that his answer if it had been given would not have been
self-incriminatory. He is in the dilemma that either his
answer would have been self-incriminatory or if not he
has invoked his constitutional privilege without just
cause. As, in our opinion, he cannot be heard to allege
the latter, he must by claiming privilege be held to have
admitted the former. Moreover, the exercise of this
privilege creates so strong a suspicion of guilt that the
fact of its exercise must be withheld from a jury in a
criminal trial.
It is clear also that in addition to arousing a suspicion
of guilt, the plea of privilege may well affect prospects
of employment. The privilege is an absolute right and
it is legal in the United States to assert it, but it does not
follow that a witness claiming the privilege, whether he
be a national of the United States or otherwise suffers
no ill consequences by the mere fact of his asserting
the privilege.
Indeed, in the United States much legislation has been
passed restricting federal, state, or municipal employment in the case of persons connected with organizations declared subversive and machinery established to
ascertain whether such connexion exists. We refer, inter
alia, to 5 USc., Sec. 118 (j); Executive Order 9835
12 Federal Regulations 1935; the Feinberg Law (Sec.
3022 of the Education Law), The New York City Charter, Sec. 903, and the Case of Adler v. Board of Education 342, U.S. 485.
There can be no doubt that in the United States of
America it is not contrary to the Constitution for legislative or other consequences affecting employment to
follow from the exercise by an employee of some constitutional right or privilege.

We have felt more difficulty in considering the second
category of questions. To be, or to have been a member
of the Communist Party in the United States or of some
other organization at the present time declared subversive
in pursuance of the Internal Security Act is not, per se,
a criminal offence. The organization concerned may not
have been regarded as subversive at the time of membership, or, if it was, the officer concerned may well have
changed his views and ceased to be a member. We have
felt doubtful whether the Secretary-General should take
in such cases the same action we have recommended
above with regard to the first category of questions.
Nevertheless, the reasoning which we have applied to
the first category of questions constrains us to the view
that our advice with regard to the second category of
questions should be the same. In both cases the citizen
is in the same dilemma. Either his answers would have
incriminated him or he had no right to claim privilege.
In neither case, in our opinion, can he be heard to say
that his resort to privilege was unnecessary or unjustified.

.

If the Secretary-General accepts our advice in this
matter, which we give with a grave sense of responsibility having regard to the human rights involved, we
consider that he should, in future, make plain to the staff
what the consequences of pleading privilege may be so
far as the officer's employment is concerned. The decision whether or not to plead privilege is one which must
be taken by the officer concerned with all its consequences for better or worse. Before coming to his decision, the officer ought to be aware of all the consequences including the possible effect of his decision upon
his continued employment with United Nations.

We turn now to the third question arising under this
head, namely: what policy should the Secretary-General
follow if he has reasonable ground for believing that an
officer has engaged or is engaging in activities involving
subversive activities in the United States?
This problem presents features which are not present
in the problems raised by the two preceding questions. If
either of those questions arises the Secretary-General has
direct evidence of what happened. If there has been a
conviction, the fact of the conviction is a matter of public
record and the crime in respect of which there has been
a conviction is known. If the second q.uestion arises, the
claim of privilege is a matter of public record and the
question in respect of which the privilege has been
claimed is also known. In other words, the content of the
information received by the Secretary-General is definite
and the form in which it reaches him is known and reliable. If the question to which we are now addressing
ourselves arises, the Secretary-General may be in possession of definite allegations from a reliable source or
inconclusive pieces of information from a reliable source.
Either type of information may also come from a source
whose reliability the Secretary-General may have to investigate. In some cases the Secretary-General may have
to consider not only the reliability of the source but the
relevancy and reliability of the information provided and
may even have to make his own further inquiries. We
do not think that we can offer any advice as to a rule to
be applied in such cases beyond the very general advice
that if the Secretary-General is satisfied that he has reasonable ground for believing that a member of the staff
is engaging or is likely to engage in activities regarded as
subversive by the host country, he should come to the
conclusion that the officer concerned should no longer be

It appears to us, therefore, that in cases where this
privilege is invoked in the United States, the SecretaryGeneral must take notice of the fact and be prepared to
take the appropriate action.

What that appropriate action should be depends, we
believe, upon the nature of the question to which an answer has been refused. The particular questions which
we have to consider fall into two main classes:
(1) Questions whether the officer concerned is or has
been engaged in espionage or other subversive activities
in the United States of America, and
(2) Questions as to whether the officer concerned is
or has at any time been a member of the Communist
Party in the United States or of some other organization
declared to be a subversive organization.
In our opinion if an officer of the United Nations
pleads privilege in respect of the first of these categories
of questions, the duty of the Secretary-General is clear.
The officer has refused to answer the question on the
only lawful ground open to him, namely, that in answering he would become a witness against himself. In our
opinion such a person is just as unsuitable for continued
employment by the United Nations in the United States
as one who had actually been convicted, and his employment in the United Nations should not be continued. We
think also that this opinion should apply whether the
question in respect of which privilege has been claimed
relates to acts of the staff member concerned done before
or after the commencement of his employment by the
United Nations.
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organization declared by law to be subversive by the host
country our opinion is:
(a) That that fact should not in itself justify dismissal, but

employed in that country. Membership of a body declared
subversive is not a crime but does, in our view, suggest
that the law of the United States of America regards a
member as a potentially unreliable citizen. No such person should be employed by the United Nations without
special inquiry. Such a conclusion should only be come
to however after a proper opportunity has been given to
the officer concerned to state his case.

(b) That it always should put the Secretary-General
upon inquiry.
Our reason for making this recommendation is that
membership of such an organization may mean different
things in different cases.
As we have stated above, a finding that an officer is at
the present time an active member of the Communist
Party of the United States of America is incompatible
with his continued employment by the United Nations
in the host country. On the other hand, membership in
a Communist Party may be an essential feature in the
loyalty to his own State of an officer employed by the
United Nations. As another example, an officer may
have been a member of a Communist Party at some time
in the belief that that course was the only one open to
him if he desired to take part in some underground
movement against the Fascist or Nazi tyranny. Or yet
again, an officer may well have been a member of a
Communist Party in the past and genuinely renounced
the party as a result of his experiences. The zeal of converts is not a thing lightly to be thrown away though
the sincerity of conversion may well be the subject of
anxious inquiry.
As to procedure we have formed the opinion:

• * *
As to the substance of the matter we do not feel able
to assist beyond giving certain illustrations of the matters which might arise and the way in which the Secretary-General should in our opinion approach them. As
to the procedure to be followed we feel able to make
certain recommendations.
We give the following cases as being illustrations of
our view:
1. A responsible organ of one of the Member States
informs the Secretary-General that an officer is or has
been a member of an organization declared subversive
in that State, or informs the Secretary-General that after
due consideration a passport has been refused. We do
not consider that the Secretary-General should act solely
on such a conclusion communicated in such a form. To
do so would be to offend against the cardinal principle
that the Secretary-General should not be subjected to
instructions from a Member State. Nevertheless, the
receipt of such a communication from a responsible
organ of government of one of the Member States
clearly, in our view, necessitates a full inquiry into the
circumstances by the Secretary-General. He would be
greatly helped in such an inquiry if the Member State
in question could see its way to give to the SecretaryGeneral not only the general conclusion but also the
evidence upon which the Member State has come to that
conclusion. It appears to us to be highly desirable that
where this is legally possible, it should be done, and that
where it is not legally possible, the legal impediment
should, if possible, be removed. It appears to us that to
put the Secretary-General on inquiry and to withhold
the evidence places him in a position of great embarrassment. Nevertheless, if the evidence cannot be made available, the Secretary-General must, we think, make the
best inquiries he can and form the best conclusion he
can on the information available. If he comes to a conclusion in a case where the evidence has not been made
available, it should not be open to the Member State to
criticize his decision.
2. An officer decides that in some proceeding in the
United States he will not plead his constitutional privilege but answers questions which reveal that at some
time he has been a member of some organization declared subversive. In this case we think that the Secretary-General is immediately put upon inquiry. It may
be that the admissions of the officer concerned are in
themselves sufficient to justify the Secretary-General in
coming to a conclusion. It may be that they are insufficient for this purpose in which case a full inquiry should
be conducted. Where there has been a public admission
of this kind we feel that it would be right and prudent
for the officer concerned to be suspended from duty
pending the outcome of the inquiry.

( I) That the decision must be the responsibility of
the Secretary-General, and
(2) That the existing procedure of the Joint Appeals
Board and the Administrative Tribunal is not suitable
to deal with the cases we are examining under this
question.
It is, in our opinion, a matter for consideration
whether the Secretary-General should not be called upon
to act entirely on his own responsibility in such cases
without the aid of any other body. We have come to the
conclusion that such a course is inadvisable for two
reasons. The first reason is that it might subject the
Secretary-General to direct pressure from individual
Member States which is contrary to the spirit and letter
of the Charter. The second is that, in difficult matters of
this kind, the staff are, in our opinion, entitled to be
assured that their case has had a full hearing at which
they have had an opportunity of stating their case.
We consider, therefore, that the Secretary-General
in these cases concerning officers with permanent contracts or fixed term contracts which have not expired
should be assisted by an advisory panel who should deal
with the matter in private and give to the SecretaryGeneral an opinion which would be advisory only. We
consider that the best form of advisory panel would be
two very senior officers of the Secretariat staff with an
independent Chairman to be selected by the SecretaryGeneral after consultation with the appropriate bodies
representing the staff.
We are further of the opinion that if the SecretaryGeneral acts in a particular case after receiving advice
from this panel (whether he acts on it or not) the Joint
Appeals Board should accept his decision and should
not consider themselves to be entitled to reopen the
matter. We have no right to suggest what should be the

3. If the allegation against an officer is merely that at
some time in the past he has been a member of an
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attitude of the Administrative Tribunal, which is an
independent judicial body, but we find it difficult to
believe that they would not accept a conclusion co~e .to
in such a manner. In the event, however, of the Admmlstrative Tribunal not accepting a decision and ordering
reinstatement we consider that the Secretary-General
should exercise his right to refuse reinstatement l.eaving
the Administrative Tribunal to assess damages, If any.
In any event we think that the Secretary-General should
refuse to lay before the Joint Appeals Board or the
Administrative Tribunal the information laid before the
Advisory Panel. We believe that this provision is essential if the Secretary-General is to continue to receive the
information from organs of government of the Member
States which he ought to receive. That information will
hardly be forthcoming if there is any risk of its becoming
public property.
In this section we have been dealing with the principles we recommend the Secretary-General to adopt ~n
dealing with existing staff. We need har~ly .add ~at m
our opinion he should apply the same prmclples m engaging new staff.

V. Do

Article 1.4 is in the following terms:
"Members of the Secretariat shall conduct themselves at all times in a manner befitting their status as
international civil servants. They shall not engage in
any activity that is incompatible with the ~roper discharge of their duties with the United Nations. They
shall avoid any action and in particular any kind of
public pronouncement which may adversely re~ect on
their status. While they are not expected to gIve up
their national sentiments or their political and religious convictions, they shall at all times bear in mind
the reserve and tact incumbent upon them by reason
of their international status."
Article 1.8 is in the following terms:
"The immunities and privileges attached to the
United Nations by virtue of Article 105 of the Charter
are conferred in the interests of the Organization.
These privileges and immunities furnish no excuse to
the staff members who enjoy them for non-performance of their private obligations or failure to observe
laws and police regulations. In any case where these
privileges and immunities arise, the staff member sh.all
immediately report to the Secretary-General, WIth
whom alone it rests to decide whether they shall be
waived."
Members of the staff receive three kinds of appointment:
(1) Appointtnent to a permanent appointment;
(2) Appointtnent for a fixed term;
(3) Appointment for an indefinite period (sometimes
referred to as temporary indefinite appointment).
Article 9 sets out the circumstances in which the
Secretary-General may termina~e. the appointment of a
staff member. The relevant provIsIOns are as follows:
"9.1 (a) The Secretary-General may terminate the
appointment of a staff member ~ho holds ~ permanent
appointment and whos~ :probatIOnary l?enod h~s been
completed, if the necessIties of the servlc~ reqUIre <!:bolition of the post or reduction of the staff,. If the servlc~s
of the individual concerned prove unsatisfactory, or If
he is, for reasons of health, incapacitated for further
service.
"( b) The Secretary-General ~ay terminate the
appointment of a staff member WIth a fixed-term appointment prior to the expiration date for any of the
reasons specified in paragraph (a) above, or for such
other reason as may be specified in the letter of
appointment.
"( c) In the case of ~ll other staf! members.. including staff members serv111g a probatIOnary penod for a
permanent appointment, the Sec~etary-Ge~era! m<!:y
at any time terminate the appomtment, If, m hIs
opinion, such action would be in the interest of the
United Nations."
Article 10 authorizes sumtnary dismissal by the Secretary-General in the case of serious misconduct (faute
grave).
Staff members whose appointments are terminated
under article 9 are entitled to termination indemnity at
rates specified under the regulations.
If the policy we have recommended above c~ be
carried out without amendment to the Staff Regulations

UNITED NATIONS IMMUNITIES BEAR ON THESE
.
QUESTIONS?

The question of what privileges and immunities are
enjoyed by members of the staff of the United Nations
involves an exhaustive study of numerous documents.
Moreover, these questions have received considerable
public attention and as we have said above there appears
to be a good deal of confusion in the public mind concerning them. We have therefore felt it our duty to
examine these questions with some thoroughness. In a
separate document we present the results of our study.
We have come to the conclusion, however, that there is
no immunity or privilege available to any member of
the staff of the United Nations which would enable him
to escape the consequences of the actions we have been
considering. We have therefore felt it desirable not to
deal at length in the main body of our opinion with this
matter. An additional reason for relegating our views
on these questions to a separate document is t,hat we
believe that a disproportionate amount of attentIOn has
been paid to this aspect of the matter. In our opinion
there is no immunity or privilege enjoyed by any member of the United Nations staff behind which he could
shelter if brought to account on any charge of his taking
part in subversive activities against the United States
of America.

VI. Do

THE EXISTING STAFF REGULATIONS OR RULES
AND PROCEDURE EMPOWER THE SECRETARY-GENERAL
TO CARRY OUT THE POLICY WE RECOMMEND HE SHOULD
FOLLOW AND IF NOT WHAT AMENDMENTS WOULD BE
REQUIRED TO THOSE REGULATIONS OR RULES TO GIVE
HIM THE NECESSARY POWERS?

There can, we think, be no doubt that the rights of the
staff in matters of their employment are contractual and
that the terms of the contract are to be found in the Staff
Regulations and the rules promulgated as Staff Rules
in pursuance of the Regulations. The present Staff Regulations are those adopted by the General Assembly at
its 372nd meeting on 2 February 1952. The basic duties
of the staff are laid down in article 1, the relevant provisions of which are 1.4 and 1.8.
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prior to his joining the staff would be no ground for dismissal. It would not be serious misconduct, we think,
under article 10, and mere absence from work through
imprisonment is not referred to in article 9.1 although
absence from work for health reasons is so mentioned.
We are of the opinion that article 9 authorizes the
Secretary-General to terminate appointments for the
reasons specified in that article which are reasons over
and above such reasons as the failure of a staff member
to comply with his fundamental obligations. Some such
failures could no doubt be dealt with under article 10
but some could not. Our view is confirmed by a close
reading of article 9.1 (a) and (b), the reasons for dismissal stated, in which all relate to matters of internal
organization and conduct.
We have come to the conclusion, therefore, that a
fundamental breach by a staff member of his obligations
laid down in articles 1.4 and 1.8 is intended to be dealt
with by the Secretary-General on his own responsibility,
although in many cases such a fundamental breach would
also be serious misconduct under article 10. We think
also that the provisions with regard to termination indemnity contained in annex III to the Regulations apply
only in cases arising under article 9.1 and not in cases
of fundamental breaches of articles 1.4 or 1.8 or in the
case of dismissal under article 10. We think, however,
that the appeal procedure laid down in article 11 would
apply in all cases of dismissal whether under article 9.1,
article 10 or otherwise. In other words, a staff member
dismissed for a fundamental breach of his obligations
under article 1.4 or article 1.8 would have the right of
arguing before the Administrative Tribunal against the
Secretary-General's action.

we think it very desirable that no amendment of those
Regulations should be asked for. We make this recommendation for the following reasons:
(1) The present Staff Regulations and the Staff Rules
set up an administrative code carefully designed to secure
both adequate freedom of action in disciplinary matters
for the Secretary-General and adequate protection for
the staff against arbitrary action. We should be loath to
recommend any alteration of this carefully planned system unless we thought it absolutely essential.
(2) The staff appear to us to be suffering from considerable tension by reason of the events which we have
described above as forming the background of our mission. In our opinion it would be unfair to the staff and
against the interests of harmonious and efficient working
if the morale of the staff were further undermined by an
amendment of the regulations which might deprive them
of or diminish the protection they have under the existing code.
(3) An amendment of the regulations of a temporary
character should only be asked for if it were necessary to
deal with some special emergency. The problems with
which we have to deal do not, in our opinion, fall into
this category. They have existed in the past and the
Secretary-General has taken active measures to deal with
them. They are continuing in the present and the Secretary-General is continuing to take active steps to deal
with them. The problems will no doubt continue so long
as the United Nations continues to embrace, as Members,
States with widely differing or conflicting philosophies
of life.
(4) In the course of our investigations we have seen
nothing to suggest that the problems submitted to us arise
with regard to anything more than a small proportion of
the staff. It would, in our opinion, be a mistake to ask
for an amendment of the regulations which would inevitably apply to all the staff when the problem appears
to be essentially circumscribed in area.

We now proceed to apply this opinion to the three
classes of cases we have dealt with above. We are of
opinion that for a staff member to be convicted of an
offence of which an essential ingredient is subversive
activity in the host State (whether his own State or not)
would be a fundamental breach of article 1.4 and article
1.8. If the act in respect of which the conviction took
place occurred during the period of employment with
United Nations, it would also, we think, be serious misconduct under article 10. If the officer were holding a
temporary appointment it could also be dealt with under
article 9.1 (c). Where a staff member pleads privilege
against self-incrimination we think that he is in fundamental breach of article 1.4 on the ground that that action
is presumptive evidence of an activity incompatible with
the proper discharge of his duties and is also an action
which may adversely reflect on his status as an international civil servant. This opinion applies whether the
question relates to acts performed before or after his
becoming an employee. A temporary employee could also
be dealt with under article 9.1 (c). As to the third class
of case, we are of opinion that if the form of inquiry
we have recommended above results in the SecretaryGeneral's being satisfied that the staff member is engaging in subversive activities in the host State (whether
his own State or not), the same considerations should
apply. If it results in a finding less than this but still
in the opinion of the Secretary-General justifying dismissal on the ground that there is a risk of the staff
member engaging in such subversive activities the same
considerations, in our opinion, apply. In the last resort,
if the Administrative Tribunal disagrees with the action
of the Secretary-General, the Secretary-General should

Nevertheless, had we formed the opinion that some
amendment of the regulations was required in order to
enable the policy we have recommended to be adopted
by the Secretary-General, we should not have hesitated
to make such a recommendation. We have, in fact,
formed a contrary opinion. Should, however, the Secretary-General act on our advice and subsequently find
that the Administrative Tribunal consistently took a
different view, we recognize that it might become necessary for him to ask for amendments.
In our opinion, all the articles of the Staff Regulations
must be read together. In particular we think it wouldbe an error of construction to read article 9.1 and article
10 in isolation from articles 1.4 and 1.8. If one were to
read article 9.1 and article 10 in isolation from articles
1.4 and 1.8, it would appear that the Secretary-General
would have no power to terminate the appointment of a
staff member holding a permanent or fixed term appointment for a direct breach of the fundamental
obligations of that member under articles 1.4 and 1.8,
unless it could be held to constitute serious misconduct
under article 10 or some other circumstances justifying
dismissal under article 9. Such a contention could lead
to absurd conclusions. For example, it would lead to the
conclusion that a permanent official serving a long term
of imprisonment for some criminal offence committed
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approach is the only approach required if harmonious
relations are to be established and maintained. We believe that the existing legal framework is adequate to
contain harmonious relationships but whether they in
fact exist depends mainly upon a good understanding as
to the necessities of the international organization and
its staff on the one hand, and the necessities of the host
country on the other.
The necessities of the international organization include the necessary independence of action required if
the staff of the United Nations is to be a truly international civil service responsible to the United Nations in
respect of its work. It must be recognized that this
international civil service will inevitably include persons
whose political, social, economic and philosophical outlook differ from the beliefs and sentiments of many
American citizens.
On the other hand, we believe that all members of the
staff of the United Nations while living and working
in the United States must wholeheartedly accept and
abide by the laws of the host country whose protection
they enjoy even if some of those laws run contrary to
the beliefs and sentiments of some members of the staff.
If, within the legal framework we have tried to describe
in this Opinion, members of the staff of the United
Nations as an international civil service realize and give
effect in their personal lives to the principles we have
enunciated and the disciplinary policy of the SecretaryGeneral towards that staff is arranged accordingly, we
see no reason why American public opinion should fear
the presence in their midst of international civil servants
notwithstanding the fact that some of them may have
beliefs and sentiments which an American citizen would,
with justification, regard as un-American.
It is in the hope that by clarifying the issues of law
and policy which appear to us to be involved, we may
be able to contribute something towards this end, that
we have ventured to express our views in a reasoned
Opinion.
(Signed) E. S. HERBERT
William D. MITCHELL
P. VELDEKENS

apply to the Tribunal to substitute damages for reinstatement.
It will be observed that, in our opinion, it would be
necessary to rely upon the Secretary-General's inherent
right to terminate a contract for fundamental breach
under article 1.4 or article 1.8 only in cases of officers
holding permanent ot fixed term appointments whose
actions could not be said to constitute serious misconduct
under article 10.
So far as temporary appointments are concerned, we
can see no difficulty. Article 9.1 (c) appears to have
been framed expressly so as to give the Secretary-General discretion to dismiss staff whom he considers unsuitable. The Secretary-General, of course, should not
proceed arbitrarily. We can find nothing in the provisions governing the Statute of the Tribunal to suggest
that the Administrative Tribunal has power to pass upon
the adequacy of the Secretary-General's reasons for
exercising his discretion.
VII. IMMUNITY IN RESPECT OF UNITED NATIONS
ARCHIVES
All the revelant documents declare the archives of the
United Nations to be "inviolable". In our opinion, the
Secretary-General should never waive this privilege.
Indeed, we doubt whether he has any power to do so.
This matter is dealt with in the separate document referred to above.
VIII. PASSPORTS AND LAISSEZ-PASSER
We have given particular attention to this matter
which, in our opinion, raises complicated and difficult
questions of law and practice. We have presented our
conclusions upon this matter in an annex to this Opinion
rather than overburden the body of the Opinion with
too much detail.
IX. CONCLUSIONS
Your questions do not raise the question of the position of the staff of delegations of Member States to the
United Nations and we have not therefore dealt with
these. It appears to us that their position must be regulated by the normal rules of diplomatic procedure. Their
staff are not staff of the United Nations and any questions with regard to the position of their staff should,
in our opinion, be dealt with as between the governments
concerned.
We believe that in what we have said above we have
answered all the questions you put to us and which we
set out in the preliminary section of this Opinion. If we
have not followed the precise order of your questions it
is because we felt it would be helpful if we could enunciate certain principles in the light of which your questions should be answered. We found in practice that our
pursuit of this object required us to approach your
questions in a somewhat different order from that in
which they were proposed.
We have tried to demonstrate that, in our opinion, all
the problems put to US, which arise directly out of the
relationship of an international body and its host country, are amenable to rational and legal treatment. We
do not flatter ourselves, however, that the purely legal
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ISSUANCE OF PASSPORTS OR LAISSEZ-PASSER TO UNITED
NATIONS OFFICIALS
The question dealt with in the present Annex is expressly settled by article VII of the London Convention, in the following terms:
"Section 24. The United Nations may issue United
Nations laissez-passer to its offidals. These laissezpasser shall be recognized and accepted as valid travel
documents by the authorities of Members, taking into
account the provisions of section 25.
"Section 25. Applications for visas (where required) from the holders of the United Nations
laissez-passer, when accompanied by a certificate that
they are travelling on the business of the United
Nations, shall be dealt with as speedily as possible.
In addition, such persons shall be granted facilities
for speedy travel".
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These provisions have the effect of creating a new
travel document called "United Nations laissez-passer".
For this limited purpose, the United Nations has been
accorded one of the attributes of sovereignty.
This conferment is fully justified and is in accordance
with the engagements of a general character undertaken
by the Member States, in particular in Articles 100 and
105 of the Charter. Let us recall Article 100, paragraph
2, and Article 105, paragraph 1 :

to this expedient, which depends in the last analysis on
a favourable decision of the Department of State.
Assuredly, the solution of the difficulty is at present
facilitated by the regulations recently put into force by
the Department of State. (Federal Register, Volume 17,
No. 173, pp. 8013-4, September 1952, 22 CFR 51-153

ff· ).
According to the terms of these regulations, a person
to whom a passport has been denied is entitled to present
his case to the Passport Division and, if the issuance is
still refused, to appeal to an organ composed of officials
of the Department of State for whose decision reasons
must be given, as with the decisions of a court.
It seems, however, that the complainant, though he
must be heard, has no right to know the charges which
have been made against him.
The classes of persons to whom passports are to be
denied in the national interest, under the new procedure
(22 CFR 51.135), are as follows:
"(a) Persons who are members of the Communist
Party or who have recently terminated such membership under such circumstances as to warrant the conclusion-not otherwise rebutted by the evidence-that
they continue to act in furtherance of the interests and
under the discipline of the Communist Party;
"( b) Persons, regardless of the formal state of
their affiliation with the Communist Party, who engage in activities which support the Communist movement under such circumstances as to warrant the conclusion-not otherwise rebutted by the evidence-that
they have engaged in such activities as a result of
direction, domination, or control exercised over them
by the communist movement;
" (c) Persons, regardless of the formal state of
their affiliation with the Cemmunist Party, as to whom
there is reason to believe, on the balance of all the
evidence, that they are going abroad to engage in
activities which will advance the Communist movement for the purpose knowingly and wilfully of
advancing that movement".
Without doubt the United Nations has, in the past,
been justified in relying on the provisions of the Agreement between the United Nations and the United States
on the Headquarters, and it is certainly well grounded
in invoking them in the future when difficulties are made
with respect to the travel of officials of the Secretariat.
As has been noted above, this Agreement has the force
of law and as long as it exists, the Department of State
has no right to restrict its effects by regulations or
administrative decisions.
But it will be noticed that if, according to the terms of
this Agreement, American officials of the United Nations
are assimilated to foreigners, the exemption from the
application of laws and regulations regarding entry and
residence on American territory is not unrestricted.
These restrictions are set out in section 13 and cover
the case in which persons who enjoy the exemption abuse
their privileges by carrying on in the territory of the
United States activities which are outside their official
character.
The withdrawal of privileges is subjected to safeguards, which consist in the facts that (1) the withdrawal is made conditional upon the prior approval of

"Article 100
"2. Each Member of the United Nations undertakes to respect the exclusively international character
of the responsibilities of the Secretary-General and
the staff and not to seek to influence them in the discharge of their responsibilities".

"Article lOS
"1. The Organization shall enjoy in the territory
of each of its Members such privileges and immunities
as are necessary for the fulfilment of its purposes".
We have been informed that up to the present the
validity of this laissez-passer has been recognized without any difficulty both by the Member States which have
formally acceded to the London Convention and by
other States on whose territory U nited Nations officials
have had occasion to travel (except for what will be said
below with regard to the United States of America).
It is obvious that, in the case of States which have not
ratified the London Convention, the allowance of free
entry and exit to persons who have only a United
Nations laissez-passer is only a matter of sufferance.
It is sufficient to take note that this sufferance exists
and for the present meets the needs of the situation.
The solution of the difficulties which may arise if a
Member State were to abandon it would have to be
sought in accordance with the particular circumstances
of the case.
It is our task, however, to throw light on the problem
with respect to the United States of America.
It must be reiterated that the United States has not
acceded to the London Convention.
We have been informed that instances have occurred
when the Department of State has refused to issue passports to American citizens who are members of the staff
of the United Nations, and have been entrusted by that
Organization with official missions abroad.
Under the American law, it is a criminal offence for
an American citizen to leave the territory of the United
States without a valid passport (22 U.S. Code, Sections
224, 225 and 227), unless the Secretary of State has, in
a particular case, authorized the specific travel without
a passport (22 C.F.R. 532 (f)).
This is the expedient which has been resorted to in
cases where, although a passport has been denied, the
Secretary-General of the United Nations has insisted
on the position that the trip of the designated official
was essential to the interests of the United Nations.
It cannot be considered as a solution which is satisfactory for the United Nations to have general recourse
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the Secretary of State of the United States; (2) such
approval can be given only after prior consultation with
the Member State or organization concerned; and (3)
as regards officials of the United Nations, the SecretaryGeneral of the Organization has the right to appear on
behalf of the official in any proceedings.
Considering that the Headquarters of the United Nations and its numerous staff are located in the territory
of the United States, can greater privileges reasonably
be demanded?
In this regard, it will be noted that the recent Americ.an
passport regulations provide for a twofold appeal, wIth
the object of avoiding possible mistakes and abuses of
authority by the Department of State, and also that the
reasons why passports must be ?enied. under these ~ew
regulations relate to the case m whIch an Amencan

citizen engages in activities which are considered subversive by the competent authorities.
It must be concluded that in the future cases of denial
of passports will be on the same footing as cases dealt
with in the main part of our report (see pages 28 et
seq.).
For these reasons we are of the opinion that, practically speaking, there is no ground to recommend any
amendments to the present legislation and regulations
governing the issuance of passports to American citizens
who are members of the United Nations staff.
(Signed) E. S. HERBERT
William D. MITCHELL
P. VELDEKENS
29 November 1952
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Annex IV
Bill introduced in the United States Senate, 7 January 1953

A BILL

he shall deem necessary to ascertain whether in his
opinion the occupancy by the applicant of any office or
employment in or under the United Nations or any
organ or agency thereof would involve reasonable probability of danger to the security of the United States. If
no such probability is determined to exist, the Attorney
General shall furnish to the applicant a written statement of security clearance. If such probability is determined to exist, the Attorney General shall furnish to the
applicant a written denial of his application together with
a statement of his reason for such denial.
SEC. 2. Each citizen of the United States who on the
date of enactment of this Act occupies any office or is
engaged in any employment in or under the l! ni~ed ~ ation or any organ or agency thereof shall, withm Sixty
days after such date, file with the Attorney General of
the United States a registration statement in such form
as the Attorney General shall prescribe. Each registration statement shall bear the fingerprints of the person
filing such statement, and shall contain a true and complete statement, executed by such person under oath, of
the following information concerning such person:
(a) The nature of the office or employment held by
such person in or under the United Nations or any organ
or agency thereof.
(b) The period during which such office or employment has been held by such person.
(c) Each element of information specified in paragraphs (l) to (6), inclusive, of subsection 1 (b) with
respect to applicants for security clearance under section 1 of this Act.
SEC. 3. (a) Whoever, being a citizen of the United
States, shall accept any office or employment in or und~r
the United Nations or any organ or agency thereof m
violation of subsection 1 (a) of this Act shall be fined
not more than $10,000 or imprisoned for not more than
five years, or both.
(b) Whoever, being a citizen of the United States and
an officer or employee of the United Nations or any
organ or agency thereof, shall willfully fail to comply
with the requirements of section 2 of this Act, or who
shall aid, abet, or counsel any other such person to refrain from compliance with such requirements, shall be
fined not more than $10,000, or imprisoned for not more
than five years, or both.
(c) Whoever shall willfully make any false statement in any application or registration statement filed
under this Act, or willfully omit to state in any such
application or registration statement any fact required
by law or regulation to be stated therein or necessary to
make the statements made or information given therein
not misleading; shall be fined not more than $10,000, or
imprisoned for not more than five years, or both.

To prevent citizens of the United States of questionable loyalty to the United States Government from
accepting any office or employment in or under the
United Nations, and for other purposes.
Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That (a) no citizen of the United States hereafter
shall accept any office or employment in or under the
United Nations or any organ or agency thereof unless
he has applied in writing to the Attorney General of the
United States for, and has received from such officer,
the security clearance required by this section.
(b) Under such regulations as the Attorney General
shall prescribe, each application for security clearance
filed pursuant to subsection (a) shall bear the fingerprints of the applicant, and shall contain a true and complete statement, executed by the applicant under oath,
of the following information concerning such applicant:
( 1) Each arrest, indictment, or conviction of the applicant for the violation or alleged violation of any law
of the United States or of any State or Territory of the
United States other than a violation or alleged violation
of any law or ordinance for the regulation of motor
vehicle traffic punishable as a misdemeanor.
(2) Each membership held by the applicant at any
time in any organization (A) teaching or advocating the
overthrow of the Government of the United States by
force and violence, (B) registered as a Communistaction or Communist-front organization pursuant to
section 7 of the Subversive Activities Control Act of
1950, or (C) required by final order of the Subversive
Activities Control Board to register pursuant to such
section.
(3) Each name, other than the name subscribed upon
such application, by which such applicant has been
known.
(4) Each occasion on which the applicant has applied to the Government of the United States for a
passport and has been denied such passport.
( 5) The circumstances under which the applicant has
been discharged or has resigned from any office or .employment in or under the Government of the United
States or any agency or instrumentality thereof.
(6) Such other information as the Attorney General
shall determine to be necessary for the purpose of ascertaining whether the occupancy by the applicant of any
office or employment in or under the United Nations
or any organ or agency thereof would involve reasonable
probability of danger to the security of the United States.
(c ) Upon the filing of any application pursuant to
this section, the Attorney General shall conduct as expeditiously as may be practicable such investigation as
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Annex V
Executive Order of the President of the United States, 9 January 1953
likely to be, engaged in espionage or subversive activities
against the United States; and
WHEREAS such procedure should afford opportunity
for hearing to any United States citizen employed or
being considered for employment on the Secretariat as
to whom an investigation discloses derogatory information, so that the person affected may challenge the accuracy of any such information;
Now, THEREFORE, by virtue of the authority vested in
me by the Constitution, statutes, and treaties of the
United States, including the Charter of the United
Nations, and as President of the United States, it is
hereby ordered as follows:

PRESCRIBING PROCEDURES FOR MAKING AVAILABLE TO
THE SECRETARY-GENERAL OF THE UNITED NATIONS
CERTAIN INFORMATION CONCERNING UNITED STATES
CITIZENS EMPLOYED OR BEING CONSIDERED FOR EMPLOYMENT ON THE SECRETARIAT OF THE UNITED
NATIONS
WHEREAS the United States has ratified the Charter
of the United Nations and is participating in the activities of the United Nations by virtue of the ratification
of the said Charter (S9 Stat. 1031), and of the authority
granted by the United Nations Participation Act of 1945
(S9 Stat. 619) ; and
WHEREAS a Commission of Jurists has advised the
Secretary General of the United Nations that he should
regard it as of the first importance to refrain from employing or to dismiss from employment on the Secretariat
of the United Nations any United States citizen who he
has reasonable grounds for believing has been, is, or is
likely to be, engaged in espionage or subversive activities
against the United States; and
WHEREAS the Commission of Jurists has also advised
that the United States should make available to the
Secretary General information on which the Secretary
General can make his determination as to whether reasonable grounds exist for believing that a United States
citizen employed or being considered for employment on
the Secretariat has been, is, or is likely to be, engaged
in espionage or subversive activities against the United
States; and
WHEREAS the Commission of Jurists has further advised that the independence of the Secretary General and
his sole responsibility to the General Assembly of the
United Nations for the selection and retention of staff
should be recognized by all Member Nations; and
WHEREAS the Secretary General has declared his intention to use the conclusions and recommendations of
the opinion of the said Commission of Jurists as the basis
of his personnel policy in discharging the responsibilities
'entrusted to him by the Charter and staff regulations of
the United Nations; and

PART I
INVESTIGATION OF UNITED STATES CITIZENS EMPLOYED
OR BEING CONSIDERED FOR EMPLOYMENT ON THE
SECRETARIAT OF THE UNITED NATIONS
1. Upon the receipt by the Secretary of State from
the Secretary General of the United Nations of the name
and of other necessary identifying data concerning each
United States citizen employed or being considered for
employment by the United Nations, there shall be an
investigation of such person in accordance with the
standard set forth in Part II of this order.
2. The Secretary of State shall forward the information received from the Secretary General of the United
Nations to the United States Civil Service Commission,
and the Commission shall conduct a preliminary investigation.
3. The preliminary investigation conducted by the
Civil Service Commission of any such person shall be
made at all available pertinent sources of information and
shall include reference to:
(a) Federal Bureau of Investigation files.
( b) Civil Service Commission files.
(c) Military and naval intelligence files as appropriate.
, (d) The files of any other appropriate Government
investigative or intelligence agency.
(e) The files of appropriate committees of the Congress.
(f) Local law-enforcement files at the place of residence and employment of the person, including municipal,
county, and State law-enforcement files.
(g) Schools and colleges attended by the person.
(h ) Former employers of the person.
(i) References giv,en by the person.
(j) Any other appropriate source.
4. Whenever information revealed with respect to any
such person is derogatory, within the standard set forth
in Part II of this order, the United States Civil Service

WHEREAS in the participation by the United States
in the activities of the United Nations it is in the interest
of the United States that United States citizens who are
employees of the Secretariat of the United Nations be
persons of the highest integrity and not persons who
have been, are, or are likely to be, engaged in espionage
or subversive activities against the United States; and
WHEREAS it is in the interest of the United States to
establish a procedure for the acquisition of information
by investigation and for its transmission to the Secretary
General in order to assist the Secretary General in the
exercise of his responsibility for determining whether
any United States citizen employed or being considered
for employment on the Secretariat has been, is, or is
3S

Commission shall forward the information to the Federal
B.ureau of Investigation, and the Bureau shall conduct
a full field investigation of such person: Provided, that
in all cases involving a United States citizen employed
or being considered for employment on the internationally recruited staff of the United Nations, the investigation required by this Part shall be a full field
investigation conducted by the Federal Bureau of Investi2'ation.
5. Reports of full field investigations shall be forwarded through the United States Civil Service Commission to the appropriate Regional Loyalty Board of
the Civil Service Commission. Whenever such a report
contains derogatory information, under the standard set
forth in Part II of this order, there shall be made available to the person in question the procedures of the Civil
Service Regional Loyalty Board (including the opportunity of a hearing) and the right of appeal to the Commission's Loyalty Review Board, in like manner as provided for with respect to employment with the executive
branch of the Government of the United States under
Executive Order No. 9835 of March 21, 1947, as
amended. The Regional Loyalty Board, or the Loyalty
Review Board on appeal, shall transmit its determinations together with the reasons therefore stated in such
detail as security considerations permit, to the Secretary
of State for transmission to the Secretary General of the
United Nations for his use in exercising the responsibility with respect to the integrity of the personnel employed by the United Nations imposed upon him by the
Charter of the United Nations and the regulations established by the General Assembly, and in light of the
Report of the Commission of Jurists.
6. At any stage during the investigation or Loyalty
Board proceeding the Secretary of State may forward
to the Secretary General, in as much detail as the investigative and loyalty review agencies determine that security
considerations will permit, the derogatory information
disclosed by investigation. This shall be for the purpose
of permitting the Secretary General to determine whether
or not he should take interim action with respect to the
employee prior to the completion of the procedures outlined in this order. The making available of any such
information shall be without prejudice to the right of
full hearing ana appeal as provided for herein.
7. The Secretary of State shall notify the Secretary
General in all cases in which no derogatory information
has been developed.
PART

considered for employment by the United Nations, shall
be whether or not on all the evidence there is a reasonable doubt as to the loyalty of the person involved to the
Government of the United States.
2. Activities and associations of a United States citizen who is an employee or being considered for employment by the United Nations which may be considered
in connection with the determination whether or not on
all the evidence there is a reasonable do.ubt as to the
loyalty of the person involved to the Government of the
United States may include one or more of the following:
(a) Sabotage, espionage, or attempts or preparations
therefor, or knowingly associating with spies or saboteurs.
(b) Treason or sedition or advocacy thereof.
(c) Advocacy or revolution or force or violence to
alter the constitutional form of government of the United
States.
(d) Intentional, unauthorized disclosure to any person, under circumstances which may indicate disloyalty
to the United States, of United States decuments or
United States information of a confidential or non-public
character obtained by the person making the disclosure
as a result of his previous employment by the Government of the United States or otherwise.
( e) Performing or attempting to perform his duties,
or otherwise acting, while an employee of the United
States Government during a previous period, so as to
serve the interests of another government in preference
to the interests of the United States.
(f) Membership in, or affiliation or sympathetic association with, any foreign or domestic organization,
association, movement, or group or combination of persons, designated by the Attorney General as totalitarian,
fascist, communist, or subversive, or as having adopted
a policy of advocating or approving the commission of
acts of force or violence to deny other persons their
rights under the Constitution of the United States, or
as seeking to alter the form of government of the United
States by unconstitutional means.
PART

III

OTHER INTERNATIONAL ORGANIZATIONS

The provisions of Parts I and II of this order shall
be applicable to United States citizens who are employees
of, or are being considered for employment by, other
public international organizations of which the United
States Government is a member, by arrangement between the executive head of the international organization concerned and the Secretary of State or other
officer of the United States designated by the President.

II

STANDARD

1. The standard to be used by a Regional Loyalty
Board or by the Loyalty Review Board on appeal, in
making an advisory determination as provided for in
paragraph 5 of Part I of this order with respect to a
United States citizen who is an employee or is being

THE WHITE HOUSE,
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Annex VI
Summary of relevant provisions. of United States law pertaining to subversive activities
comes or is a member of, or affiliates with, any such
society, group, or assembly of persons, knowing the
purposes thereof". (18 U.S.C.§2385.)

NOTE PREPARED BY THE LEGAL DEPARTMENT
OF THE SECRETARIAT

1. This annex has been prepared in response to requests infonnally made by some delegations for information regarding the provisions of United States laws,
judicial decisions and regulations pertaining to subversive activities. The material which follows summarizes
the provisions of the Smith Act of 1940, the Internal
Security Act of 1950, and the Loyalty Standards and
Procedures applicable to employees of the United States
Government.

5. So far, there have been few prosecutions under
this Act and the courts have not had occasion to construe
all parts of it. However, it is noteworthy that the Supreme
Court has held that advocacy of overthrow is criminal
only if it is done with the intent to bring about that overthrow. Further, in the very words of that Act membership in an organization is criminal only if the member
knows "the purposes thereof".
6. Leaders of the Communist Party were convicted
under the Smith Act. They had been indicted for conspiracy to organize the Communist Party of the United
States as a group of persons who teach and advocate
the overthrow of the Government by force and violence
and knowingly and willfully teach and advocate such
overthrow. The Supreme Court of the United States
sustained the conviction. The Court noted and approved
the finding of the lower court that "the record ... amply
supported the necessary finding of the jury that petitioners, the leaders of the Communist Party in this country,
were unwilling to work within our framework of democracy, but intended to initiate a violent revolution
whenever propitious occasion appeared".z Further, the
Court found that the activities of the Communist Party
in the light of the world situation were sufficiently
dangerous to the security of the United States to make
the curbs imposed by the Smith Act constitutional

2. The Federal criminal law of the United States prohibits a number of acts which may be classified generally
as crimes against the security of the United States. These
prohibited acts include a number of crimes such as treason, rebellion or insurrection, espionage and sabotage
which are defined by the criminal law of most countries
and whose meaning is generally understood. Some of
these activities are also crimes under various state laws.
3. Of most immediate interest are the Smith Act of
1940 and the Internal Security Act of 1950.
(i) The Smith Act
4. The Smith Act, officially called the Alien Registration Act of 19401 provides that the persons described
below shall be fined not more than $10,000 or imprisoned
not more than ten years, or both, and shall be ineligible
for employment by the United States or any department
or agency thereof, for the five years next following their
conviction:

(ii) The Internal Security Act of 1950

"Whoever knowingly or willfully advocates, abets,
advises, or teaches the duty, necessity, desirability, or
propriety of overthrowing or destroying the government of the United States or the government of any
State, Territory, District or Possession thereof, or the
government of any political subdivision therein, by
force or violence, or by the assassination of any officer
of any such government; or

7. Title I of the "Internal Security Act of 1950", also
known as the McCarran Act (59 Stat. 669-673; 50
U.S.c. Secs. 781-826) provides for comp.ulsory registration of communist organizations. That part of the Statute
may be cited as the "Subversive Activities Control Act
of 1950".
8. Section 2 of this part of the Act contains detailed
legislative findings concerning the nature of the communist movement. Congressional findings of fact are sometimes made on the basis of investigations conducted by
Congressional Committees, and findings are given great
weight by courts in determining whether legislation is
constitutional. Briefly, Congress found that there existed
a "World Communist Movement" under the control of
a foreign dictatorship, whose purpose was to establish
communist totalitarian dictatorships throughout the
world; that individuals who willfully participate in the
World Communist Movement repudiate their allegiance
to the United States and transfer it to a foreign country;
and, that "The communist organization in the United

"Whoever, with intent to cause the overthrow or
destruction of any such government, prints, publishes,
edits, issues, circulates, sells, distributes, or publicly
displays any written or printed matter advocating, advising, or teaching the duty, necessity, desirability, or
propriety of overthrowing or destroying any government in the United States by force or violence, or
attempts to do so; or
"Whoever organizes or helps or attempts to organize
any society, group, or assembly of persons who teach,
advocate, or encourage the overthrow or destruction
of any such government by force or violence; or be1

54 Stat. 670, 671.

• Dennis v. United States, 1951, 341 U.S. 497, 95 L. ed. 1146.
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employing department. As a matter of practice all persons applying for positions with the State Department
of the United States since 1947 have been subject to full
field investigations.

States, pursuing its stated objectives, the recent successes
of communist methods in other countries, and the nature
and control of the World Communist Movement itself,
present a clear and present danger to the security of the
United States".

14. The results of investigations are evaluated by
loyalty boards with appropriate provisions for a further
appellate procedure.

9. A second feature of importance is the extension of
the criminal law concerning subversive activities to prohibit conspiracy to perform any act substantially contributing to the establishment in the United States of a
totalitarian dictatorship under foreign control. However,
it is specifically provided that neither the holding of
office nor membership in a communist organization will
constitute of itself a violation of this or any other criminal
statute.

15. The Presidential Order also required the Attorney
General to furnish the Loyalty Board the names of organizations which he has designated, after appropriate
investigation and determination, to come within one of
the following categories:
( 1) Totalitarian;

10. Finally, the Act req.uires all communist-front and
all communist-action organizations to register with the
Attorney-General and to keep certain prescribed records.
Members of communist-action organizations must likewise register. The Act provides for elaborate administrative machinery by which the character of an organization
is to be determined. Organizations which deem themselves aggrieved by the requirement to register may
obtain an administrative hearing before a special board
and provision is made for judicial review of the findings
of that board. At present no organization has as yet
registered and administrative hearings are pending.

(2) Fascist;
( 3) Communist;
(4) Subversive;
( 5) Organizations which have "adopted a policy of
advocation or approving the commission of acts of force
and violence to deny others their rights under the Constitution of the United States"; and
(6) Organizations which "seek to alter the form of
government of the United States by unconstitutional
means".
16. The Attorney General's list of subversive organizations has been prepared pursuant to this order. Membership in organizations on this list does not by itself
disqualify from Federal employment but it constitutes
evidence tending in that direction. In addition, the
Attorney General has designated certain organizations
as being within the scope of the Hatch Act (The Communist Party and the German American Bund), or as
being organizations which seek to alter the government
by unconstitutional means. In the case of membership
in organizations designated as being in one of these
categories, the Loyalty Review Board directed the mandatory removal of the employee, or refusal of employment to the applicant.

(iii) United States loyalty standards and procedures
for United States employees
11. On 2 August 1939 the United States Congress
enacted the Hatch Act (53 Stat. 1148, 5 U.S.C Sec.
118j) which provided, inter alia, that no person who is a
member of "any political party or organization which
advocates the overthrow of our constitutional form of
government in the United States" may be in the employment of the Federal Government. While this Act and a
number of revenue bills furnish a statutory basis for the
loyalty programme, that programme as presently administered is directly based on an Executive Order of the
President of the United States of 21 March 1947 (Executive Order No. 9835, 12 F.R. 1935). This Order requires
a loyalty investigation of every person entering the civilian employment of the Government, and makes the head
of each department personally responsible for an effective
programme to assure that disloyal employees are not
retained in his department.

17. In the recent case of Kutcher v. Gray (CA.D.C
1952, 199 F. 2d 783), however, the Court of Appeals
of the District of Columbia declined to uphold the discharge of a federal government employee on the basis of
such membership alone. The loyalty board had found
that Kutcher was a member of the Socialist Workers
Party, which had been designated by the Attorney
General as one of the organizations which "seek to alter
the form of government of the United States by unconstitutional means". The head of the employing agency
ruled that on the basis of this membership, and in accordance with a directive of the loyalty Review Board, dismissal was mandatory. This decision was affirmed by
the Loyalty Review Board.

12. Under the original Executive Order the standard
to be applied was whether- "on all the evidence reasonable
grounds exist for belief that the person involved is disloyal to the Government of the United States". Executive
Order 10241 (30 April 1951,16 F.R. 3690) established
a new test, namely, whether there is "a reasonable doubt
as to loyalty of the person involved to the Government
of the United" States".

18. The Court, however, held on the contrary, that
dismissal was not mandatory on the basis of membership
alone, but that such affiliation should only be considered
as evidence in determining the question of loyalty. It
stated: "Neither section 9A of the Hatch Act nor the
Executive Order does in terms prescribe membership
in the Socialist Workers Party by an employee, and
neither Congress nor the President has seen fit to make
membership in any organization designated by the

13. A preliminary check is made of all applicants by
consulting pertinent sources of information including the
files of the various investigatory agencies of the Government. In addition, full field investigations are conducted
of those applicants with respect to whom derogatory
information has been revealed in the preliminary check,
as well as of all others designated by the head of the
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Attorney General cause for removal from government
employment". 3

ing had been designated by the Attorney General as
communist, brought action seeking to obtain the deletion
of their names from the list. Their complaint asserted
that they had been organized for permissible purposes
only and raised a number of constitutional objections to
their designation as communist organizations. The lower
Court granted a government motion to dismiss on the
ground that no cause of action was stated.
20. This decision was reversed by the Supreme Court
which held that an organization which the Attorney
General, without notice or hearing, has designated as
communist in a list disseminated pursuant to the loyalty
review programme is entitled to bring suit to test the
legality of the Attorney General's action and to have
its name deleted from the list. The reasoning in the five
concurring opinions was so diverse that the holding of
the Court can scarcely be generalized further.
21. In addition it should be noted that employees of
certain designated sensitive agencies in the United States
Government, and employees of agencies who should be
added to this category by the President, are subject to
dismissal or suspension under the provisions of 5 U.S.G.,
Sees. 22-1- 22-3 (64 Stat. 477). Under these provisions the determination of the agency head that termination of employment is necessary or advisable in the
interest of the national security of the United States is
"conclusive and final".

19. The United States Supreme Court in the Joint
Anti-Fascist Refugee Committee Case (1951, 341 U.S.
123, 95 L. ed. 817) also considered questions involving
the Attorney General's list. Three organizations, ostensibly of a charitable nature, which without notice or hear• Another recent case, Wieman v. Updegraff (1952, 97 L. ed.
162), although it involves a state rather than a Federal loyalty
programme, is significant. This case involved a loyalty oath for
all officers and employees of the State of Oklahoma, under which
they were required to swear that they were not, and had not
been within the preceding five years, members of any organization officially determined by the United States Attorney General
or other authorized agency of the United States to be a communist-front or subversive organization. Appellants were not
permitted to take the oath subject to the interpretation that they
had not been members of such organizations knowing them to
be subversive. The Supreme Court of the United States held
that dismissal under these circumstances violated the due process requirements of the Constitution. After pointing out that
under the Oklahoma law the fact of association, regardless of
whether such association existed innocently or knowingly, alone
determines disloyalty, the Court stated; "Indiscriminate classification of innocent with knowing activity must fall as an assertion of arbitrary power. The oath offends due process". Other
loyalty oaths have been upheld where knowledge of the nature
of the organization was considered to be an integral part of the
oath. See Garner v. Board of Public Works (1951), (341 U.S.
716,95 L. ed. 1317).

Printed in U. S. A.
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AT'\endments to the Second Draft

Ie

Add to paragraph lSi
The Stafr

Re~lations

are in Tt\any respect.s general in nature,

and the Secretary-General h as issued. detailed itaft Rules to
i~plement

then

The letter

ot

appoint.Tt\ent signed by each staff

member states expressly that t.hesE) Rules, and any amendments
thereto issued by the Secretary-General, also form a part of the
staff members s terlns of appointment.
II.,

Re121ace paragraph 60
60 0

:bX

the rollonn.s:

On 1 January 1953 the Internal Security Subcommittee released

to the press a memorandum from the Department of State which
contained a list of names of United Nations staff
the Depart"l\ent had lIlade "adverse comments"

Q

~embers

on whom

Twenty-seven of

these persons were no longer enployed at that time by the United
Nations, while eleven were still 'Ilernbers of the Secretariat"
Since then four of the eleven have left the Secretariat by
resiggation o retirenent or termination,

- 2 =

1110

Replace paragraphs 63 through 67 by the following:

5"

Opinion of the Comission of Jurists

630 (a) Confronted by grave problems arising

f~

the charges and

investigations p the SecretarydGeneral had in the meantime consulted
several delegations as well as high officials of the Secretariato
Acting on their advice, he decided on 22 October 1952 to appoint an
international

c~mission

of jurists to advise him on the action he

should take to meet the situationc

He asked the", to advise hlm on

the five following specific questions:
(i) Is it compatible with the conduct required of a staff
~ember for him to refuse to answer a question asked by
an authorized organ of his government on the ground of
the constitutional privilege against self=incrimination?
(ii) What effect should be given by the Secretary-General to
the refusal of the United States Government to issue a
passport to a staff member for purposes of official
travel?
(iii) In view of the Charter 'requirements and the Staff
Regulations, what action should the Secretar,y~~neral
take when he receh'es info:rnlation from an official
source of the United States Government that a staff
ii\ember of United States citizenship is alleged to be
disloyal to his government?
(iv) In the course of enquiries by agencies of the United States
Government j should the Secretar,y-General make available
archives of the Organization or authorize staff members
to respond to ~estion8 involvinp; confidential information
relatinr, to official acts?
(v) If' it appears that the Secretary..neneral possesses no
present authority to dismiss holders of permanent
appoint~ents on evidence of subversive activities against
their country or refusal to deny such a.ctivities, wt:at
new legal steps l«>uld be necessary and erfective to confer
such authority?

=

3 ,..

6), (b) The CO'TL'1lission began to meet in the following month and presented

its

opiniu~

to the Secretary-General on 29

NOV~ilber

1952 (Annex 111)0

On

5 Dece·,be:r 1952 the Secretary=General informed the Member Goverrl"lents that

he had

~ade

tha follo'Ning

5tate~ent

to the staff concerning the opinion

of the jurists:
"On 23 October 1952, I announced that I wouln submit to a group
of j.ll'is'L3 fro"Tl three 1I.feJilber countries, for advice, certain issues
a~ising out of the hearings of the United States Senate Subco~ittee
on Internal Securityo The Co~~ission of Jurists met for the first
ti!TI.e on 14 Nove'!1ber, and presented its opini.on to 'lle on SaturdaY9
29 No va"ber"
I: I a'll very grateful to the jurists for having dealt so thoroughly
within a very short time with the complicated and i"Tlportant problems
6ub~itted to th~nQ

"I have carefully studied the opinioil they have presented" I
have decided to use the conclusions and recomMendations of this
opinion as the basis of my personnel policy in discharging the
responsibilities entrusted to me by the Charter and Staff Regulations
of the United Nationso
"In pursuance of the reco'll"1endation of the jurists, I propose
to establish within a few days an advtsory panel to assist ,"e in
dealing with specific cases in accordance with the opinion"
lilt is ,"'ly earnest hope that on this bJ.sis it will be possible
for the United Nations and the host country by "Tlutual efforts to
maintain ha~onious relationships on matters affecting the staff of
the Sbcretariat which, in the words of the opinion, idepend mainly
uoon a good understanding as to the necessities of the intern~tional
organizat.ion and its staff on the one hand, o.."1d the necessities of
the host country on the other a ,,"

64"

It was in relation to the five specific questions he had asked that

the Secretary=General accepted the conclusions and

reco~~endations

of the

jurists~

This did not mean that the Secretary=Gcneral accepted all the

argu~ents

in the opinion or all the

i~plications

that

~ight

be drawn from ito

In a statement made on 16 Decenber 1952 to the Fifth

Co~mittee

on behalf

of the President of the General Asse,bly, the Secretary-General and the
Chairman of the Fifth

Co~ittee,

the latter declared that the Secretary-

General "did not bind hi"nself to every argu'Tlent or every single word
contained in the opinion""

60 Personnel Actions Taken by the Secretary-General.
650

lNhile awaiting the report of the jurists the Secretary-General had

in the 'Tleantime taken such action as he considered was clearly within his
aathorityo

Temporary

~ployees

who had invoked the privilege against

self-incrimination during the hearings of the United States Senate Internal
Ser.urity Sub-Committee and with respect to \mom the Secretary-General had
sUbsequently received additional confidential information from reliable
sources, were dismissed on the ground that their
in the interest of the United Nations"

emploJ~ent

was no longer

Those staff members with permanent

appointments who had refused to answer questions on the ground of the
privilege of self-incri:"lination were placed on compulsory leave o

On

5 December, acting on the basis of the Jurists' report, the SecretaryGeneral terminat.ed the permanent staff '!l8'ilbers who had pleaded the
privilege after first giving
abcut testifyingQ

the~

an opportunity to change their minds

In his lettere of termination the Secretary=General

wrote:
liOn 1 December 1952 I sent you a copy of the Opinion of the
Commission of Jurists which was sub'Tlitted to 'Tle on 29 November 1952,
and told you of my decision to accept the recommendation of the
Commission to the effect that a person who has refused to answer
such questions is unsuitable for continued employment by the United
NAtions"

"In my letter I stated that unless I was info'l"TIed by noon
yesterday that you had notified tbe appropriate United States
authorities of your intention to withdraw the plea of privilege
and answer the pertinent questions put to you!) I would be compelled
to take action in your case in accordance with the recQlnmendation
of the Commission of Jurists
"Since .your letter of
does not 80 inform me£) I
have decided that your action constitutes a funda~ental breach of
the obligations laid down in Staff Regulation L4 and that you are
unsuitable for continued 6'"lployment in the Seeretariatr"

7.
66.,

Executiva Order of

2

January relating to United Nations Elne10ymenh

On 9 January 1953 ~ the President of the United States iSBued Executive

Order 10422 (18 F.R,· 239) ~ IIprescribing prooedures for making available tJ~

the

Secretary~eneral of

the United Nations certain

United States citizens employed or being

consi~ered

info~Btion cone~rning

for employment on the

Secretariat of the United Nations!1 (reproduced as Annex V).

,67,

Though the Seeretary~General was kept informed of developmemts in

connexlon with the preparation of the Executive Order!)

of bilateral negotiation or of acceptance by the

th~Nl ...r as

no q'.lestion

Se~retary=General

of

it~

provisions\) as he considered that the matter was an inteI"l."Ial one for' the
Un:!.ted States 8uthod.t.ies"

The Secretary-Generall) hovreyer li consider6d the

issuance of the Order a' progressive step toward making adequate information
available to him and stated to representatives of the United States Mission
to the United Nationa and of the United States Civil ServiCe".! C'<P:1IH1l:.ssio(,j that

he was ready to oo,-cperate in providing United States authorit1e6 with t.he
identification informat.ion nCl:esSBl""y to enable them to

Executive Order,

CB.!"ry ~Illt

the

IV.

Add to J?!ragraph 6,2g
Procedures for supplying the United States Government

~1.th

the

necessary identification information ooncerning United States
citizens employed or being considered for employment on the
Secretariat of the United Nations have since been put into effect,·,

