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If such an evolution took place in peace time, if this
evolution’ was accelerated by the war, it is clear that the rule so
.elaborated can be applied with full justification to the Nazi criminals.
If" it is sufficient for the condemnntion of an individual %o
ascertain that he knew the immorality of his act, not the illegality,
why should the public prosecutor be obliged to prove arwthing further.
And if in other ceses the mens rea is even presumed, why should
this presumption not be applied in cases of crimes committed by
professional oriminals, members of a criminal association like S.S.
and Gestapo?. In other words : the origin, purpose, and activity
of the organisations examined in my report, the voluntary character
of their membership ond the obligation, voluntarily undertaken, to
oarry out every order, even a criminal order, blindly, are new facts
which fully Jjustify the application of the rulaa developed by English
praoctice and by ZInglish criminal legislation in cases, which are nothing
in comparison with the Nazi's crimes, The principles explained by
Kenny, furnish an excellent means to deal effecctively with the erimes
committed by the 8S,, S.A., and Gestapo and other Nazi criminals as well.

Thus, ny second legal conclusion is as follows

Toking into consideration the facts ~s expluined in the first
Part of this report,

e T, ] r\-ﬂ!"_ﬁ;“_;‘lkmﬁmlwr e

a) The Allied oriminal courts, whether national or internation:l,
which will try the crimes committed in connection with the gecond World
War by memberm of the leading clrsces of the S.A., the members of the
8.8, or Gestapo, are fully authorised to presume mens rea on the prrt
of their perpetrators either az a dolus generalis or oz a dolus speci:lis,

b) Allied legislators, whether national or international, wre
fully autharised to transform..this praesumptio facti into a ]_x_r_' :gumptio
Juris, legally binding the crimin:l courte, fhe 1))(;1.,,,14. otion of mens
rea on the part of the leading clusses of the S.4.\*/ of th: %S, and
the Gestapo, both as a preaesumptio facti est-blishel by the cowrts in
every particular case or as a praesumpiio juris established by low fox
gll cases, is morally Jjustified, juridieally admissible and practictlly
needed,

(1) So far as the S.A. are concerned, I refer to ny arpumenis in Part I.
These arguments are valid for the second conclusion ag well
By "leading classes of the S.A" I mean, the old menbers of the S.a.
up to June 1934, and the officers of the U.A, from June 1934




) CAN A HEMBIE OF THE € A, . 5.S. OR GEST.APC SUCCESSFULLY RAISE
THE DEFENCE THAT rpa__qggq;_r_;r_m'_ﬁ_.c_ A CRIME UNDER THE OROER OF HIS
SUPERIOR OFFICEK?

This is the exact meaning of the problem khown in literature
as Yplea of superior orders" so far as the members of the .above~
“enumerated formaticns are concorned. I iimit mysclf to very short
remarks of a general naturc because the problem in its general
bearing is the subject matter of the report now being prepa.md by
Dr. Liang in collaboration with Mr. Hmbro.

I see the substance of the problem, not #o moh in the ariminal
order itself but in the threat implicitly or explicitly accompanying
the order that the subordinate will be punished or even shot if he
refuses to obey. Thus the sedes materiae lies rather in the
question whether the subordinate has bheen put in a state of
irresistible compulsion by this threat. This is in my opinion the -
right way to approach the problem of superior orders. . The criminal
courts, either national or interallied, yvhich will txry the Nazi
ceriminals vwill meet the plea of superior orderx in the form of the
defence that the subordinate had to choose between obedience and
death. Thus the court will be obliged to examine the question
whether irresistible compulsion was produced by the threat involved
in the order. This is pro-eminontly a question of fact, not of
law. , To answer it correctly in the case of the S.A., 5.5, and
Gestapo one must carcfully oonsider the following facts which were
established in the first part of the peport:

1. The merhers of the S.A., S.5. and Gestapo arc volunteers.
By voluntarily Jjoining these organisations or formations they
voluntarily accepted in advance the duty of fulfilling every
obligation imposed upon them by their membership.

2. One of the most irportant of these o'bliga'l;ions is to obey
blindly and carry out every order without hesitaticn. They have
no right to examine the legality or :i...lega.nty, or evun the norality
or immorality, of the orders received. _

3. The purpose and the activity of the three organisations are
notorious facts which do not need special evidence Evaryone who
joins one of them must know ard docs know that he will be obliged
to cormit crimes at the order of his superiors.” I is légally
irrelevant that such criminal orders woere not so f‘rcqucn'b in the
S.A. after 193, because the S A, ; aftor the failure of the R8hn-
revolts were not used for Nazi orimes, at least not as a body and not
predominantly. If the S,A, mon ought not to be put on trial for
merely belonging to the S.A,. his position is exactly the same as
that of an S.S. man or g Gestapo-man if he is tried for an individual
crime committed by order of his superior in the S.A.

L. PFinally we must keep in mind the fact that the S5.5. men and
the Gestapo men werc and are commitiing the most heinous crimes in
the invaded couniries. This circumstance deprives them, according
to the unanimous opinion of all legal experts, of the privilege of
defending themselves by the plea of superior orders.

All these facts must be taken into consideration. The legal
rules to be applied on them are in rfy opinion two:

(1) "Every sane adult is presumed to intend the ns turald
consequences of his conduct”. (Kemny p.43). The man who voluntarily
joined the organisations S.A., S.5. and Gestapormust bear the conse-




-
-quences of such conduct.

(41) The plea of superior orders can only provaid where there was
on the part of the subordinate another will opposed to the criminal
will of the superior. Only in this case is a state of corpulsion
or ooeroion logically possible and conceivable. Blackstione quoted
by Kenmny (page 55) characterises it as a state "where the will is
overborne by corpulsion". Now the will of & member of S.A.,S.S. or
Gestapo 1s not opposed to the criminal will of his superior. There
is no conflict of wills. Consequently there camnot be compulsion.

In my report for the First Comission of the London International
Assembly entitled 'I.'ordre supériour et les criminels de guerre
allemands" (Merch 29, 1943), I made the suggestion that the plea of
superior orders is absolutely inadmissible when the accused was a
member of the Nazl Party, S.A., S.S., Gestapo and Waffen-S.S.

After discussion at several meetings the First Comidssion on
June 1, 1943, adopted a Resolution on Superior Orders in the prepar-
ation of which I participated as rapporteur and which deals with crimes
camd tted by members of all the criminal German organisations, The
Resolution ocontained the following provision, which ‘.;ﬁs adopted by
the London International Assembly on 21 June, 19%3:(

"(111) The dnfence(%l).s.t the accused was placed(.?’)in a state of
compulsion is excluded:
a; if the crime was of a revolting nature

..b) if the accused was at the time when the alleged crime
was committed, a membar of an organisation the member-

ship of which implied the exccution of cri:dnal orders."
Thus my third legal conclusion is:

(a) If a member of the S.A., S.S5., or Gestapo raises before an
Allled criminal court, either national or international, the defence
that he committed the alleged orime by order of his superior, the
Court is fully entitled to redect this plea.

(b) Allied States whose criminal law docs not cover such cases,
are fully entitled to enact a provision such as that quoted above,
either in a goperal form or for particular cases.

(1) The full text adopted hy the Asserbly is on p 193 of the bound
sets of the Assembly's "Huroris on Punishment of won Criies."

(2) The defence was raised in the Kharkov Trial held from Dee, 15th te
Dec. 18th, 1943, before the Military Tribunal of the Sccond
Ukradeian Front by the three Germans on trisl. The Tridunal
sontenced the accused to death in spite of thie defenco,
although 1t did not deal expressly with the plea in its judgwont.

(3) i.e. by the order of his superior.
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(d) THE QUISTION OF COLLECT iVE RSSPONSIBILITY IN GEVERAL AND
IN THE CASE OF THE .A, LaSe AD GESTAPO TN PARTICULAR
F

- — - —

I was nsked by Commitice IIT to report on the guesticn of
collective responsibility. I attach this report to my repsrt on the
S.A.y the 5,8, and Gestapo, becouse that document throws a preat
deal. of light on it.

The question wag raised in owr Committee on several occasions
by ML Caguin, Gros, Glisuy and others, ALl the memb :wrs of
the Commission whu radged this quogtion took as the starting point
of their arpument the facts, stress in the letter of M. Gros which
wag read ot the meeting of the Commiseioh of 2lst M .rch, 1944, the
today Germeny confronts the United Nations with orpanised mass ordime,
und that such corime cannot be dealt with by methodg adeonted Lot b
different situation, nmmely one in which crimes are except:‘zonal and
individual Tthia is 2 correct and tundanental vicw of Uhe proslem,

This is one aspect of the problem, the sociological, moral nd
criminological, ' '

ihe other aspect is the lepe! onee  Is ‘the law, viresher inturnational
or pnbional, which is now actually in force, able to deal with this new
form of crime?. If not, to the whoie extant are therv at lenst
30 1.»r:i.nuiplus of the existing law which, if riphtly interoveted
and developed, conld form tiw bagis for afective Leassiad, vive, Judieial
and iminig hutlw measures og:inst Gthe mass erime with vhich wve ave
facea?

Lo

That is the generaj lepal aspoeat of fhe probiem.

‘he speeial aspect ds o lattle more sinplee What is She lepgad
basis for applying lerislative. measures, judicial decigicn: and
adninjgtretive measures Lulunu the to ths ormunized mess crime which has

I

4o . . » o
mberialized in the S.4., 8.5, mnd Gegtnpo feamations.
Phirase " ool leetive responsivility”

In order to avoid cbnivaion and couivsed conclusions, it is
necegsary tc mow exactly whot wwe e dip sperking of "colleesive
regsponsibility™.

For the purposcs of 70 ~uch of our werk as is wathin the sphere
of criminal law (both intern tioual crimdnal law in its srescub
rudimentery form and nationcd criminal .L\!.I.f‘.", I eliminate ®rom
consideration the problem of moral or politicaledicctive responsibil 1{;:'{
and meagures to be taken on the basis of such rezponsivility. I
confine myaeif to the colieeiive erindnal responsibility which is the
consequonce « or the conversce = of the mass orime in ausption. The
concepticn is not o new onc, 4 latge nwiher of sosiolorivts, paychologists
and lawyers have dealt with the probler in the laat 20 year:s,. &An
illumin-tine work \ur‘,w,r‘ 72 wne opinion of aome 40 eminent experts,
wi Gh eguprehensive biniioge phy and creat creat: ve ideas, i the book

o Prot, Vegpasiin Pelle enbitled “La criminzlitd eollective “ey Biats
et lg Yroit Pénal de 1t Avcnix® ouliis .‘i.lud in 1926 by the Aancnion

proun of the Inberpoeliog wirpy Union R R R ‘hrary
of the nternational Loy Lgzceiation. Peila deals with "erines” of
States hul the principles wndervilying hi :
modificrtion be . 1iad to any OrL.oz
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even for international law, for there is the famous provision of
Article 50 of the Hegue Regulations, Rolin, "Le Droit moderne de

la Guarre", page 481, severely: criticises this article for
establilhing the principle of colledtive responsibility of the
civilian population without gwing a définition of the constituents
Sf this gupmaibility, as Garner rightly underlines (Garne—, vol., II
axr, 410), )

In the national criminal law of a}l countries there are elements
of a responsibility which if not called collective responsibility
is at least mear to collective responsibility,

All these kinds of collective responsibility in the national
criminal law have, however, one common basis, Same relation must
exist between the men held "ecollectively" responsible and the
partioular crime for which they are held responsible, The person-
must be a "particeps criminis", sométimes in very remote manner,

- gometimes in a direct manner, But the relstion always must exist
and is the basis of his responsibility and of his punishment. No
civilised national criminal law provides even in a remote manner that
an innocent individual can be made and held responsible for the crime
of another man, merely because of the faoct that both belong to the
same national or territorial commmnity (village, town, corporation,
association eto,). The idea that innocent members of a commmity
are responsible for the crimes of other members of the same community
is an old Germanic idea, (see the olff Anglo-Sexon institution of
Frankpledge), Our former colleague Prof, Preuss dealt with this
problem of influence of Germanic legal ideas on modern legal theories
in an article published in 1934 or 1935 in the Journal for
Comparative Legislation and Intermational Law, Collective
resp-nsibilty as conceived by the Germans begins with the family
as the cell of each commnity. The German practice in the present war
is exactly the realization of this old cruel rule perhaps necessexry
at times when there was no organized poliece and no organized
criminal jurisdiction to deal effectively with individual criminals,

But besides this kind of collective responsibility - all
members of a family- or of a higher social commmity are criminally
responsible for another member or group of members = there is in
some netional legislations a further form of collective responsibility.
An instance is the corporate respomsibility in English criminal law of a
corporation for orimes committed on its order., It is a very ourious
sort of criminal responsibility because this ‘corporation has only
an imaginary will and personality, the real will is that of directors
actively or passively supported by the majority of meénbers, Further
the corporation as such cannot be punished by imprisonment or by
capital punishment, Thus the penalties imposed to a corporation are
limited to fines,and the corporation itself can be prosecuted only
for crimes punishable by pecuniary fines, In such cases there are
two responsibilities : that of the corporation as such (corporate
responsibility as Kenny calls it, page 326) and the individual
personal responsibility of the directors who ordered the crime, The
latter can be punished by other penalties than fines, (For dctails

see Kenny p, 73 and 74).

Corporate responsibility in this sense cannot operate in the
case of crimes punishable by death because it is impossible to hang
a corporation, ‘he problem comes back to the ground of personal
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This sort of eollestive respongibility as practised now by the
Germans i, of course, a thing which is "une injustice criante”,
which is, "contraire & la justice la plus &ldmentaire”, as Rolin
says on page 483,

What sort of colleotive respansibility can be applied to
Germans =and other cnemies = espeeially to the members of
the three organisations dealt #ith in this re ort?

Here we must distinguish the position and
suggestions de lege ferenda on the one hand an cial and
administrative measures on the other,

(1) My opinion is that under the existing law, the Allied
Nations oan apply to Germany and her kaders in porsgeash (1) cbove the
principle of collectiv e responsibility explained, so far ms crimes
committed by the German Reich or with its authority and in its name
are eonserned, Against the ferman or any other eneny State the
ganotions provided Yy intermational law can be applied, This is a
political measure, o gapitis mﬂtio in the political sense, But
in addition the leaders are pers and criminally responsible
for these acts and can be tried before a national or an interallied
oriminal court,

(41) 1In view of the faet that orime in Germany is o mass phenamenon
end has infected great fractions of the German pecple, the oriminal
courts of the United Nationa are already authorised on the basis of
exiating law, both international and national, and on the basis also
of the genera} principles of both laws, to interpret existing legal
provisions on complicity, conspiragy, and banditry in an extensive
S0N86,

Thus, they have the right for example, on the basis of the
existing law to regard as collectively responsible and punishable
for a crime committed by a member of the S.A., 8.3, or Gestapo all
the other members of the unit which executed the crime as accamplices,,
or as conspirators or as members of a gang, without examining who
of them perpetrated the deeigive act,

(#1)The Allied oriminal courts should be empowered to punish
membership in these and other similar organisations as a "erimen sui
generis", This puni t also realizes the collective responsibility
of all members (sce () below).

(1¥) If the present state of international and national criminal
law is an insufficient basis for fully effective a etion, the Allicd
Courts can fill the gaps hy extensive interpretation guided by
the preamble to the Hague Convention, Yy the general principles
of 1 nternatiaonal law as derived from article 50 of the Hague
Regulations,.and by the general prineiples of eriminal law relating
to accamplioces.

(Av) In view of the fawt that the ocoupation of Europe by the
Germans ereated prastically a vacuum jurds and a justitium in the
invaded and oasupied countriea, ther¢ is no logleal, maral or
Juxridical objeetion to the idea of filling up this wacuum by lavs
having retrospeotive foroe, and so extending eriminal responsibility
to all classes of the eneny population who in any way helped in

the comission of the erimes, But I rejeoct the barbarous idea
that innocent men should be punished for the orimes of vthers,




;..35.. |

This does not exoclude other measures against Gérmans
who, though notiguilty of erimes, ‘ard. dangervus beeause
their mental disposition has béén unbalanced by: the Nazi
ideology., They are probably potential eriminals,

The dangef must be met,. The appropriate means are not
penalties inposed by criminal courts, but preventive measures
impoosed for reason of seeurity as "police measures", by the
executive force of the United Nations or of  the individunl
Allied States, .. They are measures of #ooial protection, measures
of selfw-preservation taken by the -interndtional or national
commnities (States) ngainst men or.whole classes of men who
by the state of their mind are a social danger,

FEE T S
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©) MEASURES OF SECURLTY OR PROTECTIVE lLEASURES

This chapter.is very short. The measures required cannot
be enumerated. The United Nations authorities in the ocoupied
enery states will decide what to do according to the concrete
situntion and prncticalfweds of the case and their retributive
and security policy. he measures of seowrity will be a part
of the administration of the enemy countries within the wider
framework of the United Nations general policy.

All that I wish to say from khe legal point of view is that
the United Motions are fully entitled to take every mmasuwre to
ensure the punishment of crirdnals, to maintain eace, and to
prevent further crimes against public order. Tﬁs neaswres
recommendad by the Commission in regerd to the S.S., and Gestapo
are not, of course, the only measures required. Similar neasures
must be vaken apainst the dangerous classes of the S.A.

Probably there ave s+ill other orgenisations and formations which
Will come under the plen of "measures of security" which has to
be adopted. It is difficult to forsee and defire in advance the
action which the United Netions will take, but, vhaluver it

may be, it will be from the legal point of view fully justified
and will be fully approved by the oppresscd peoplea.




UNITED NATIONS WAR CRIMES COMMISSION

REPORT ON THE GERMAN STURM—ABTEILUGEN (k)

SCHUTZ-STAFFELN (S.S.) AND GEHEIME STAATS-POLIZEI (Gestapo)

Drawn up for Committeesd and III by Dr, Eder

Errata

P. 1 at 1) and elsewhere: The spellng nOrgenisation" is Yo
be substituted for "Organization" wherever the latter occurs,

P,13, 4th para, second last line: For "General" read "Speeial".

Polh, 12th and 24th lines: For tunder" and "ond" read "aund".

P,16, 5th line from bottom: For "character of German activity"
read "character of German criminal activity".

P.20 : In'para. (4) at the end of each.of the conclusions (a)
and (b) add the words "and the gestapo”.

P.20, 7th line from bottom: For ™took over the §.S, But the S.A. "

E-';EE "took over the leading positions in the S.A.and the
whole S.A.".

ngz‘ 23rd line from top: After the words "committing orimes"
2dd "of a1l sorts®,

Py25, in the first line of F: For"U.S.S.R." read "the Russion
Soviet Federal Socialist Republic (R.S.F.S.R.)" = the
reference being to the state of that name and not to the whole
Union of Soviet Socialist Republics.

Pe27, 11th 1ine from bottom: For "The. pact the" read "The
fact that".

P,28, last para, jrd line: Tnstead of "erime" read "certain
crimes”, and for "has" read "have "

P,29, at end of 6th line: Add "in the case of aNazi criminal?.

P,32, 5th 1ine: "Committece" should be "Gmission',
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Je 2 (Pert 11)
22 June, 194,

SCHUTZ-STAFFELN (& AND GEHILIE STAATS~PCLI

el
L

I (Gestapo)

Dravm up for CowdtteesI and 11T by Dr, Eecer,

PART I = Origin organisation, purnose and activity,
———— ] - L i .

PAPT II - Legal eonclusions on *the questions whetheprs:
5T 5 i

a) membership is 2 crime;
b) mens rea on the part of thei:
is to be presuned;

e) superior orders are a defence
they are concerned;
collective responsibility;

sccuwity measures to be talen,

PART I has appeared as » primted document and is not now
St

reproduced,
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SECRET C.35(1)
L August 1944

UNITED NATIONS WAR CRIMES  COMMISSION

PARAGRAPH 1. (AMENDED TEXT) OF COMMITTEE III'S DRAFT

. RECOMMFNDATION REGAPDING THE S A., 5.S. AND THE GESTAPO
(DOCUMENT C. 35)

"1, Each of the Unitod Nations has the right, either
"on the basis of its present criminal law or on the basis
“of now legislation, to punish its ovm nationals who
"became members of the Sturmabteilungen (S.A.),
"Schutzstaffeln (S.S.) or Geheime Staatspolizei (Gestapo),
"irrespective of their rank as members and of the
"territories in which they served.

"Each of the United Nations has also the right to
"sunish German or foreign members of the above-mentioned
"organisations who have committed crimes in their
"territories.”




SECRET C. 35 _
S i 24 Jly, 1944

UNITED WNATIONS WAR CRIMES COMMISSION

DRAFT RECOMMENDATION RECARDING THE STURMABTEILUNGEN (S.4.),
SCHUTZSTAFFELN (SS) AND CSHEIME STAATSPOLIZEI (GESTAPO)

Presented by Committee III,

Committee III submits to the Commission the following

conclusions

(a) to be voted as a guiding rule for the work of the Commission
and its Committees, and

(b) to be forwarded to the Governments as legal advice and as a
recommendation of the Commission.

l. Each of the United Nations has the right to punish its own
nationals who became members of the Sturmabteilungen (8.4.),
Schutzstaffeln (SS) or Geheime Staatspolizei (Gestapo), irrespective
of their rank as members and of the territories in which they serwved,
and either on the basis of its present criminal law or on the basis
of new legislation,

Hach of the United Nations hus also the right to punish Germans
or foreigners who in its territory served as members of the above

mentioned organisations and committed crimes there,

2% he United [lations authorities in occupied Germany and her
satellite States arc authorissd by International Law to take any
measure admissible by the International Law in order to ensure the safety
of their Armies and to maintain public order ;nu peace,

The character and activity of the S.A., 5%., and Geatapo are such
that in accordance with this principle, it would be Jjustifidble for
the United Nations authoritics, among other measures, to disband these

8, intern helr members, make membership in them heneeforth

punish
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C. 36
2 July 1944,

UNITED  NATIONS WAR CRIMES

SUG-\}TI.“,TION.; BY COMMITWTLUE IT RUGARDING

CO-OPERATION WITH GENERAL BISINIIOWER'S HEADQUARTERS

Certain quarters in London and even some newspapers in
London have beon informed that the Nazis are prepuring a big
ur,;."mi::--':'L"';')n 1'm~ the purpose of helping Nagi war criminals to
escape.  Malse documents are already boing febricated and
othor T'.'.\i"‘-.;'»lr’-:-: being token for thiz yuroose.

The Undted Nations War Orimes Commission had realised this
dapger. We have recommended two measures to the Governments
for the vurpose of ensuring the arrest of war criminnls:
firstly the establishment of a War Crimes O0ffice attached to the
Comander-in-Chicel's loeadgquatters, and sccondly the internment
of the C.C. and the Gostapo. But wo must realise that the

United Nations Covernm nt:i are not an executive body authorised
and able to oarry out docisions. An exammle iz the fate of the
enaudry E.'--:'.":L,'JI'I“l‘lF' the extomdnation of Yows which the Conmiesion
on Miy 30th asked the Chairmman to addross to the Foreign Office.
Up to dute no renly has buen received,

The only hody capable of nction is the Suprene Cormand of
EE'!zr eXp. a‘i.;.tJ_uI}J‘y ‘orces in Furope, i.e. General Misenhower's
adquarters.

We wnderstand that the Chajrmen of the Commission,together
1th Mr. Pell and ’}c-n-;r W do Dacr, have had int'ormed -11.[‘(:13;1. vbive
talks about colleboeration between the Wor Crimes Comnmission and
General Eisonhower's Headguartors. We are nll convinced that
viLthout fli.’("i"t 'zr-i olose colluboration between the Commdssion

5

and those head rters the worlk of the Commission will be &
1".'11‘.1.1",.

We understand that thoro already liaison officers at
General Bisenhpwer's Headguarters for all kinds of business but
is no. lisison -Ji‘ri.:-:r t'or the punishment of war criminals.
believed that the estoblishment of colleboration between

Commdssion and Gen
the  estsbl ishmont of -,.':!J_' rines Off1loe; is wnossible only through
& ‘.1.1.‘..&.‘(1 “hicfs f_.-i" stafi's in Washingbon. .We feol confident
the combined Chicfa of Stalfs will apcept our offer of
1 and that they will give appropriate instructions
to General Eisenhower. The olaboration of detailed schemes
ld be the task of General Eiscnhower's Hoadquarters and of our
ission here in london, but General Eisennower must have ot

cnieral authorisation for the purpose from the combined

Iin vi

erol Bisenhower's Headquarters, and osncciall,;



In view of ‘the fact that the wap is approaching its end,
and. especially in view of recent cvents in Germany, Comiittce II
asks the Commission to tulke imicdisbe steps to estoblish direct
and c¢lose co-operation vAth General Eisonhower!'s Headquarters,
and to submit through the British Foreimn Office to the combined

aaelfs of Staff's the Cormission's rocommendations concerning: -

Bsteblishment off a War Crincs Office;

b) Intermnment of the S.he, 5.5, and Gestapo;

¢) Establishment of permanent collaboration - through o
liadson off'icer betwvoen the Com dssion and
General Elscnhower's Hoadquarters.




TIIT AT AT A IPYT Aoy .
i L L) N LU G Wiy { Lty

b ject
war

yowers, foomd in ¢
151

pYrovis

o115

44 GO \ LIS T i > 1 -] Ehe 1"y




Le IV /"

The request for surronder shall be tyancsmitted ‘i;i';rougi'-._ the
diplomatic charnel, and shall be executed by the apuropriate
exccutive or administrative authorities of' the requested stete.

The person whose surrender is requested under the terns of this
have recourse to any form of Judicial

procedure provided in the cxtradition treoties, luws or reguletions

of the requested state. The request shall contain in sny event:

= In the case ¢f' an alleged offender:

=4

knowm) and description

1

2) the description of the alleged of'fence and the mascimum
penalty which can be inflictcd for that offence.

The Governuent requesting surrender shall in overy case

~ive written assurcnces to the Govermment from whom the

surrender is requested to the cffeut:

L]

wAdll be econductcd in accordance writh

sUnTonce il

sffender viall be af
114 14
Wil

before and

o

I R P van el s o
NV1ICTOL D11 Cacr

identity, nationality

corvicted offender;
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'or which surrendor is requested arc the sape surrender shall
i ]

first be effected to
the swrrender.

Irticle VI

If at the time when the request dis
oftender is undorgoing investigation or is
courts of the requested statc for o

the Government which irst requoested

mde the ~lloged
on trial in the

crime, vhother 2 war erine

or not, which is punishsble with a higher maximuea pentlty

than that for which the

swrrender is roquestod, that state

ny decline to swrrendor hin until the proceedines are

terninatod.

In the event of sentence of d tention in 2 penal institution

Raving been “ronowiced .
be suspended, if the

A BENntoncce

that one or rore of the

swrrendor of the
roquestod in accordance with Articles
.

of denth shll however be
Hirh Contractis

the ¢xecution of the sontonce shall

convicted person is
I or I7. '
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1z “arties have

>sted the swrrendcr of the of f'ender,

by two or more i 7
sentenced by thedr com
the states concerned in the
that, irf offender has bo:
the requesting states, he o)
for exceution.

wts . the

Fhis
the

WUlow the
re being sureend

Convention tuo
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sentences
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m -
*he presont Convention
and shall not affect the
dition betwoen or amen
A4S may be expressly

£ the High (

Article XT

(Denunciation

nd termination:
roserved).
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The present Convention sha
fications shall be Qenosito

vho wilil notifly such

rticle XIIT
ne prosent Convention she
Ater the date on which it shall
of tivo of tho High Controcting o
take effoct in the of each Hijh
' the deposit
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1 constitutes an oxceptional
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UNITED NATIONS WAR CRLOIES  COMMISSION

ESTABLISHMENT OF THE FAR EASTERN AND PACIKFIC

SUB~-COMMISSION

LETTER FROM THE CHINESE AIBASSADOR
TO THE CHAIRMAN OF THE COMMISSION ,

dated 25th July, 1944

Dear Sir Cecil,

I beg to inform you that the Chinese Govermment
has appointed Dr. Wang Chung-hui, former linister of
Foreign Affairs and sometime Judge of the Permanont
Court of International Justice, as the Chinese
representative on the Far Eastern and Pacific Sub-
Cormission of the United Naticm.s dar Crimes Commission.
It vill be glad to provide suitable quarters for the
Sub-Cormission, and wishes to assure this body of a
cordial welcome to Chungking. It will also be
pleased to call the organizing meeting of the Sub-
Cammission in due course.

Yours sincerely,
(Signed) V.K. WELLINGTON KOO




UNITED NATIONS WAR  CRUES

NOTE ON THE USE OF TIE EXPRESSION "WAR CRIMES"

(By M. de BAER)

It has appeared from our disoussions that some members consider
that "war crimes" are exactly the =ame thing as "violations of tho
laws of war", whereas others bolieve that the former expression
covers o wider field than the latter.

The point which I will try and moke in this paper is that
"yap crimes" do not exactly coincide vrith "yiolations of the laws
of war", that it is possible to conceive My cpimes" which are
not "violations ee..” and that therefore the conjuction of the o
expressions, used in the Ppansfer Convention end in the I.C.C.
Convention is not 2 mere redundance,

T. 'The expression "war crimes".

"jar crimes” is a relatively new expression which is conmonly
used by the public to describe any sort of crime comnected in any
way with the wor. Befare this war it was oonsidered as lacking
precision, end many writers on international law avoided using it,
preferring the conventional recognised expression "violations of
the 1. of w.".

Those who Gid use it gave virious meanings to it, ranging
from the British Manunl of Military lww and Oppenhein, 6th ed.,
vol. II, pp. 450-459, on one hand, who consider war orimes as the
nore comprehensive of he two (ond violations of the laws of wor
onG of its subsections), to Lautersacht (Memorandum on Punishment
of War Crimes, July 1942), who does the roverse, and considerws the
violations of the laws of war &5 more cormrehensive (and war orimes
as the most heinous of these violations).

The expression "wir crimes" has been used with many other
meanings. The reader will find two of them (both different) in :
ag tho conclusions of the British Comxdttee of Fnquiry of 1918,
b) the Commission on the Responsibilities of the futhors of the
War of 1919. Sir Arnold McMair, in his reoent paper to our
Corriission, wisely says that he shall not Membark upon an examination
of tho meaning of ‘war orimes' ".

If I point this out, it is merely to meke it oleor that there
is no precise meaning, corrwnly accepted by publicists of intexr-
notional lawr, attached to the expression "war crimes". llorcover,
is it not a symptom thot, in our owm Coppdission, wo have beon
wable to agree on a definltion of thds oxpression, and that wo
have cven had to put off discussions of the subject, for lack of
agrecment on ite scope? Therefore it cun scfely be soid, without
foay of being contradicted, that the meoning of the word "war
crime" is, at tho very least, controversial

Would the conelusion of this then be that it is better to
avoid using an expreseion which is subject to such wdde vardetics
of interpretotion? I beliove not: the cxpression hos been 80
universally used during these lust yoars, that it would be
difficult to invent another and mwAse to depsrt from the meaning
which it has acquired in the common lanpuape; this would create

/rdsunderstonding




misunderstonding, thercfore wo nust accept 4t as it is. lorecovar,
I hopo to prove by the study of the other exprossion, that it has
& meandng of its owm, and that it has come to stoy, because new
situations need new words to describe thom.

II, Violations of the law of war.

l. It is cbvious thot violotions of the recognised rules of
warfare are those acts which are directly connccted with warfare
such as: refusal of quarter, wmisuse of the flag of truce, pillage
and purposeless destruction, use of forbidden arms, otCe.... (ofr.
the 20 violations given by Oppenhein on pp. 45L-453).

2., 1t is certain slso that "the lawvs of war" apply to acts
comitted in time of wur and carmot possibly avply to acts comitted
in time of peace.

Therefore acts such as those mentioned by Prof. : cloir on
page 4, paragraph 4, of the document III S/C A.1 of 1lth July, and
comitted in preoparation of war, are obvicusly not violations of
the 1. of w. because there was no wur on at that time.

3. There can be no violation of 2 law if the so-called
violator was not subjected to that law. A lioslem who marries
a second wife in Egypt cannot be a violator of the law of England
forbidding bigary, becnuse he is not subjected to it.

From this follows that an individual who is not a member of
the Armed Forces who sees an cneny soldier on the road and kills
him to rob him or for any other reason, does not comit a
violation of the riles of warfaore. Nevertheless he does comndt
a crime which may be visited by punishment. The Courts of his
own country may elect not to prosecute him becausec the victim was
an eneryy, but he may be puntdhed by the Courts of the other side:
it is not a wviolation of the law of wor, but it can be punished as
a Wor crine.

I shall now take scme oxarples of cxrimes by Conxaon lewr, i.0.
crimew which can be comidtted in tinme of peace as well s in tine of
war, and I will txry to discriminate whon each crime is a wviolaticn
of the 1. of w. and when it is not one.

1. Murder: when surder is comdtted on a battlefield (such
as killing of wowided) or in 2 zone of military operations, or is
directly connected with war (such as kKdlling of prisoncrs of war),
it 1s a violation of the rmiles of war.

Let us suppose now an enery soldier who in an occupied countyy
has a quarrel vith civilions in 2 public house and kills one of then.
His superiors, considering that the life of an eneny civilian is of
little account, fail to prosecute him. This is certainly not a
v. of the 1. ofw. but it is, in ny opirdon, a var crime: the
offender has cscaped purishment merely for the reason that his countyy
was ot war with the country of the victim.

Let us now take the shooting of hustages. I believe that
all will depend on the time whon it is done: if' tho enery on
capturing o tovm seizes hostapges as o safepward against attacks
from the population against his Forces, it is, in my opinion, o
violation of the laws of war but whetber the swune ajplies to tho

taking of hostages in a counfary that has been ccoupie




ronths and in which conditions closely reseubling those of
peace~tine are preveiling is at loast questioncble. In this
case, I believe such shooting to be o war erine, rather than a
v. of the 1. of w.

2. Rape: It is choractoristic that neither the British
Manual nor Oppenheim-Louterpacht heve included rope anong the
v. of the 1. of w., for it has cbsolutely nothing to do with
the war. In most cascs, however, this crime is overlooked or
even approved of YWy the superiors of the oriminal Here apain,
as the criminal escapes punishuent fron his ovm justice, this
is 2 case of a wor crime althourh it is not 2 violation of the
laws of war.

3. Espionage: BEspionage is certainly not a v. of the 1.
of w.; 4t is, on the contrary, o rccognised practice ‘which is
Aighly vpraised by the country for whose benefit it is done.
Nevertheless if the spy falls in the hands of the opponent he
any be punished as a criminal. VWhen practised in time of war,
this also is a war crime.

4. Ill-treatnent of inhcbitants: if on entering a
chptured tovm the inhabitants sre ill-treated by the encry this
is a v. of the 1. of w. On the o%her hand, if outside the zone
of rilitary occupation, after order has been restored, inhabitonts
are sepgregrted in ghottoes, improperly arrested and beaten up,
this is not a v. of the 1. of w. but, as it has been cormditted
during the war, it is & war' crime,

There are many other acts which arc wer orimes and which
are not aspecifically violations of the 1. of w. Among those
acts are devortdtion of civilians, stervation of civilians,
abduction o' girls and wonon for the purposc of prostitution,
intermaent of civilians in inhuwien conditions, forced labour of
civilians, atterpts to denationnlize, exaction of exorbitant
contributions cnd roquisitions, debasenent of currency,
imposition of collcetive penalties, marauding, etCe.e 0tCess

Perhaps it moy appecr froa vhat precedes that two of the
characterivtics of o var crinme aro:

1., that the perpetrator and the vietin belong to countrics
which are nt wor - or engaged in hostilitics apninst
eaclt other;

that the perpetrator was not visited by aporopriate
widshment by his ovm Jjudiciary.

This paper is not meant to be a comprehensive study of what
is a vmr erine, but nerely s a basis which mry lead to some
agreenent upon that question.
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UNITED NATIONS WAR CRIMES COMMISSIN

COMITIEE I

STATISTICS OF CASES CLASSIFIED AS B 1 DOWN TO 1lst AUGUST 1944

Blg/ Czech/_l Fr./  Neth/ Noxvr./ ' Pol./ E'U.K./ Fr./ UK./
Germ. Germ. | Gem. Germ. Gorm. = Gorm. Goxrme  Italy |Ytady

Total no. Uy 12 L9 iy 9 267 49 ace. 2 35 aco.

of persons or &, or groups
acoused. of aocc. of acc.

No. of U 9 9 16 9 35 1 16

accused, (a1 (221 (a2l (a1l  (all  (name  (nAme (a1l (naue

Class. B.l | nemed) named) named) named) named) of U of 24 named) of 3
acc.un ace.un acc.un
-known) ~Jaorm ) | =knoim)

Leaders &
Min. of
Germany or
other enemy
countries

Gaul. or
Governors

Generals &
terr. cdrs.

Civ. adn.
& Heads of
Gestapo

Cdrs. of
P.o.W Camps

ther
officers

Non=~oaonm.
off. &
privates

Civilians
in sub-
ordinate
positions




SECRET Celtls
11 Auguat, 1944,

UNITED NATIONS WAR CRIMES COMMISSION

PROPOSALS FOR AMENDMENT OF THE DRAFT ON FINANCIAL AND

ADMINISIRATIVE REGULATIONS

Note Ly the Segretary=General.

On June 27th ths Commission had b_ofm it & report by the
Pinance Committee submitting draft Financdel Regulations (Dogs C.26).
I‘E ad jowrned the mibject to allow the Finance Committee and the
SearetaryeGeneral to ccnsider certain amendments which Mr, Duth
‘wighed to suggest, As the result, the following amendments which
the members of the Finance Camiftee have approved, are submitted to
the Comiasion in order that 1tlmay repune the oonsideration of the
draft Regulations and adopt them in such foxw ag 4% may docide

Amendments Proposed

Article ]. Omit the wordas "and if possiblie within thirty days of
receipt of the notification", The Article will then
read as follows ¢

"After t&e budget has been adopted by the Commission, the
Seoretary=-eneral shall determine and notify to each member
government the amount due from it, and shall request that .
payment may be made pramptly, in aecordance vith paragraph
2 of the Resolution, Such notification may be made by telegram",

Article 4, = Omit the last sentence of this paragraph whioh
para, S, was inserted by a drafting error and duplicates
Article 14,

Article 6, « It is proposed to omit as unnecessary paragraph 2
of this Article which reads as follows :

"In case of doubt as to thether a partiomlar expenditure is
provided for in the budget, the Secretery=General may consult

the Finance Committee whose decision, if unanimous, shall be final".

Article 9, » The Comptroller and Auditor General of the Publie

para, 2, Accounts of the United Kingdom has consented to audit the

Commission's ascounts if requested to do so by it,
The words "if H.M, Government in the United Kingdam
oonsenta" should therefore be amitted,

PlTuOl




It is proposed that this Article be omitted
and provisioms relating to the staff be embodied
in separate regulations,

For the words "those member governments which are
willing to do so shall pay to the SeoretaryeGeneral
their basic contributions*, substitute the words
"$he membera of the Cammission shall pay to the
SecretaryeGeneral their basic cantributions.

The Article will then vread as follows :

"As soon as poasible after the adopticn of these Regulations

- and in anticipation of the entry into force of the Resolution,
the mamber governmments shall pay to the Secretary=General
their basic contributions for the fiscal year 1944/1945, subject
to subsequent readjustment if the Resolution is not approved
by the governments in'its present form. These payments
shall be credited to the Working Capitel Fund until the amount
of £2,000 has been attained",

Article 14, = For the words "the governments which are then

members of the Commission"”, substitute the words
"the Governments which are or have been members of
tie Comiasion”, The Artiole will then read as follows :

"On the disaolution of the Commission its assets shall be
divided among the Governments which are or have been members
of the Commission, as nearly as possible in the proportion
in which they have contributed to ereate them",




SECRET Celi2,

16 August, 1944

UNITED NATIONS WAR CRIMES COMMISSION

REPORT ON THE TASK OF COMMITTEE I, ON THE EX'EE'-NSION. .OF THE
 SECRETARIAT OF THE COMMISS ION Iﬁfi ON THE NECESSITY OF

vz it

BY DR. J.M. de MOOR

-

As is already kmown, the military operations on all fronts
are developing in such a way that we cannot exclude the possibility
of a "cease fire" in a very short time,

. Under these oiromnatanoea the queation arises as to how far
"the activities of the Commission have as yet advanced, and as to
whether we may consider ourselves to be ready for such a turn of
events, For already before "the cease {ire" we will be obliged to
lay certain fundamental plans and data before the Govermments of the
United Nations, whereas after the "cease fire" perhaps the conditions
under which the Commission is working now will alter considerably,
in view of the faot that several Governments established here will
return to their own countries.

. When congidering the answer to the above mentioned questions we
must lay stress on two points :

1) The ingtitution of the United Nations War Crimes Commission, which
was announcéd in the ‘speeches of Prasident Roosevelt and Lord Simon
of the 9%h Octobgr, 1942, did not teke place yntil the 20th
October, 1943, and .

.2) Only about January, 1944, was the advisery task of the Commission,
which in the beginning was intended for the so=called"Technjoal
Commission", put on a firm basis. Since then, the Commission:and
the Suh-Comnitteeq have, worked very hard, four or five meetings
a week taking place regularly, )

In gpite of our common effort in the past seven or eight montha
it appears to me that, now that the day of the armistice is drawing near,
a further "supreme efforb“ by all concerned will be needed, if we are
to be able to look forward to the reaul‘l: of our work with moderate
optimism, .

For how far have we proceeded now with the preliminary task of
our Commission: the Investigation of War-Crimes?,

As we have heard From the Chairman of Committee I the number of
cuses received from the "National Officeéa" is approximately 175 and.
the nuymbers of war-criminals, provisionally placed on the lista, and
the "surrender" of whom by e Germans will be one of the conditions
of the armistice, amounts a® the present moment to approximately 275.

Concerning Hitler, Hmmlsr', Goecbels, Gdring, Mugsolini and the other
Nazi-leaders themselves in Gemmy or Ite.ly no dossiers have as yet '
boen received,

Even if one tokes into consideration that among the mentioned 275

. persons many are prominent war-criminals and that as a matter & seourity
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Further, the Commission could smooth the way for the
national offices by reminding them that it is permissible for
them to send in cases in which the namea of the accused are unknown,
if the latter can be identified in another way, and the Unitcd:
Nations Commission is willing to help in filling in the gaps in
the evidence, if the lacking data are available to the Commission,

In the third place the activities of the United Nations Commission
should also comprise = (as has been discussed at the meeting of
Committeec I of the 2nd of August) = the composing of general reports
concerning special kinds of criminality, special important facts. ete.

I do not think that we can reasonably ask our Secretary=General,
who has slready done wonders with his small staff, to undertake this
additional labour with his prescnt equipment and it would therefore
scem necesgsary that his staff be enlarged,

Fourthly, a decision will have to be taken as soon as possible
a8 to what is to be done with the Arch=Criminals in the Axis Countries,
In fact their deeds arcv directed against all the United Nations, It
is thercefors the tosk, I think, of the United Nations Commission itself
to prepare the dossiers against those criminals. This is of .consequence
to humanity as a whole. This work would also require an increase in
staffe *ere again there is "periculum in mora',

In the fifth place it would be advisable to draw the attention of
+the hAational coffices to the importince of sending in lists containing
the nemes of the principal Nazi-functionarics and of the occupation=
authorities in their respective countries, even if no specific
accusations are made agningt them, Only a few of' the national offices
have so f'ar done this,

None of' thuge proposed activities is buyond the legitimate
compztences of our Conmission.

In my opinion, whatever the results of these proposals may be, the
Commission should = in view of the development of military operations =
approve the firgt preliminary list of Committee I within sy one or
two nmonthg, and submit this list to the United Nations Governments and
the Supreme Cormand, The correct procedure for the said approval:
will need further consideration.

At this juncturc it would seem fit to consider the second part of the
United Nations War Crimes Commission's task, namely: to advise the
United lotions Governments concerning the manner in which the punishment
of war criminals should bc orpanised,

In thie respect the Commission has done important work. The
following cccount of this work wil)l porforce have to be restricted
to the main feotures, as the number of the papers received is well
over a hundred,

So far as the orcanigsntion and machinery of the trials and
punishments are concurned, several rcports on the institution of an
International Criminal Court have beun produced,

On the bagis of the Preuss=-osroject several difficult peinta have
been discussed in Comncittee II such as: competence, the law to be applied,
the persons to be tried, the punichment to be inflicte”, (Doc, IT Y 5 v
13, 16, 17, 21, 23, 24, 270
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Concerning the measures to be taken to prooure the arrest
of Wexr Crindinals the Commission has probably made the greatest progress.

For the surrender of wnr crindnels by the Axis Powcrs to the
Allies elaborate reconmendations have already been forwarded to the
United Hations Govermments (Doc. C.18, 27, 31, 34) with a view to
being ingerced in the Armistice conditions,

Closely connected herevith are "the Recommendations to the
Governments on measurcs to ensure capture of War=Criminals", (Doc.
C.17, 21), and the "Recommendations regording the establishment in
eneny territory of an appropriate arency to assist the Commdission in
its work", (Doc, C.24, 28, 30).

Furthormore, on the bagis of a project of a number of Ministers
of Justice of the Occupied Countries for the mutual surrender of war
criminals and quislincs between Allied Countries a "draft conventig
for the surrenicr of war criminals and cther offenders" has been
dreym up, {Doc, C,57). This hus recently been discussed in the
United Nations Conmission,

The extrudition by neutral states has been a subject of
discussion in Comrdttece II, and She conclusion has been reached that
an agreement in the fom of a treaty is not likely to be obtained,
If nececssory the last word in this matter wdill probably be left to
political measures., This conclusion, however, is not final.

On geversl other subjects and legel questions reports have been
produced by Camndttee III, such us the ones referring to the "3.3., S.A.
and Gestapo" (Doc. Ce29. 32, 35) and to the "3cope of retributive action
of the United lintione" (Doc. C.20, 23), etc. etc, ===

Neburally, in this connection the nctivities of the Far Eastern
Cowdttee and the Finance Conmittce are not mentioned,

In spite, however; of the extensive work done by the United Natic
Wexr Crimes Commission we have not succeeded in drawing up one
comprencnagive report covering the trial and the punishment of war
erindinals (not even in outline) which could be placed before the United
Natious Covermments znd the Supreme Conmand,

Moreover the Commizsion hags so far failed to reach a defnite con-
clusion on certain pointe which ought to be decided,

Thia failure is portly due to the vagueness of the Commission's
original iMandote, and pertly to the fact that the Commission, instead of
dealing with the whole nabter gystematically, has tuckled the different
problems 25 they oropped up, Finally, the difference of opinion
concerning; o nwiber of principnl questions hag had its influence. Some
members, for instance, would like to give to the concept of "war-orime"
o vdder applisation then has been so far attributed to ite Others are
scepbical with regard te any innovations, cven such as seem to me
unavoidsable,

Hovbeit, as time plesses and we can goon expect an end to the
militrry operotions,a minimuoa progrume, on which the majority can. agroee,
should be drafte without delay.

Lo to e procedurd, v shall have to emphusise that the trial of
var erices ie pricarily the concern of the national courts, provided
they ar. competent and their Covernments wish them to undertake this task.
This principle has always been tneitly escumed, albtnough it has never
been subrotie: in lefinite terms to the Unitel Nations Governmments,
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For the remaining cases other fora will have to be designated,
In conncetion with this it moy be. remarked that discussions have been
in progress for nearly four' montha concerning a plan for an
International or a United Nations Criminol Court, but here again
no final decision has even been made bout the prelimincry question
whether such a Court will in fact be established,

Now, however, the moment has come when this decision can no
longer be postponed, even if it should have to be made by a
majority vote only., The samc applies to the question whether the zo
called arch=criminals ,in the Axis Countries are to be tried or subjeoted
to measures determined by a political decision, Continuing uncertainty
about these questions would hamper the pursuance of our task,

With regard to the capture 4nd’ surrender of war criminals we
have been more succegsful, The work done by the Commiasion cn this
gquestion forms an almost complete plan, Nevertheless here too a short
précis of the material will be neceassary.

Finally, general directives will have to be given concerning some
questions of legcl principle on a minimum basis of agrecment, For
instance some members of the Conmission are of the opinion that war
crimes are to be defined os acts contrary to the rules and customs of
the law of war, Others hold that this definition does not include all
waxr crimes,

Even if the firct defigition were to be accépted ns a minimum,
(vize as o compremise betwecn, on the one hand, the definition of
Commitiee II which lately mentioned wer' erimes as including off'ences
agoinst the laws and customs of war (Doc. II (21), and Doce Ce39) ond,
on the other hand, the principle lai? down in Doc. II/11 and the
lists=principle accepted in the letter of the 13th December, 1943,
it would still be necessary to give some directives concerning the
contenta of the rules and customs of war,

Certain acts, formerly regarded as illegnl, may now, as o result
of changes in weapons cnd methods of warl'are, be considered as
vitally important to the winning of the war, and thus a Court may refuse
to punish individuals who gink ships without warning and without
saving lives, or who drop projectiles from above, or perhaps those
who engage in wanton destruction as part of a "scorched earth"
policy. Other acts, such perheps as the murder of hostages and
unoffending civilians, or rape, or wholesale theft of articles
having no military value, could not be excused on the pground that they
contribute to victory. Criteria can be found and should be
agreed upon,

Consensus on these questions could to a certain extent be
ohtained by the institution of a United Nations Criminal Court,

Maybe this ds onc of the strongest arguments in f'avour of the
institution of such a Court, s ronger thon the circumstance bhat the
naticnal jurisdictions of the differcnt Allied Nations de not cover
all war crines,

Bven if such o United Netions Court were instituted, howcver,
sjome more peneral dircctives would neverthelegs be decirable, The
ypplies i.a. w0 the plen of superior order,




I therefore Rropose i

a)  that the ¢
of the Gov
that

oriminals be ravm up and sent ¢ mmenta and
the Supreme Command, (naturally ag o matter of the greatest

secreqy),
b)  that there be instituteq :

1) a small Speeial commission to report at
d up the regi

against crimes against the main pe
a general minimum regulation is needeq forthwith,

Here ag elsewhere: e mieux esgt 1l'ennemi qu bien,
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18th August, 1944,

UNITED NATIONS WAR CRIMES
COMMISSION

Note by 8ir Arnold McNair on the questions submitted,
namely, whether (i) the preparation for and’the
launching of the present war by individuals, and

(11) preparatory acts by individuals which are
themselves criminal acts, can or ought to be

treated by the Commission as "war crimes".

1 Preliminary. In attempting to answer these questions I
have tried to place myself in the position of a lawyer

sitting on a court, municipal or international, which
is belng asked to ucéept and exercise jurisdiction in
respect of sucun acts. I shall use the word "eriminal"
as a legal term and not as a vituporative epithet.
I am not concerned with the question whether a‘political
tribunal should be establishéd to deal with thenm or the
question of how it would act, and I shall not embark
ubon an examination of the meaning of "war crimes". Nor
shall I discuss the question of the immunity of Heads of

States or the defence of superior orders.

In approaching the guestions suomitted, we must bear
strictly in mind that we are dealing with the lex lata
and not with the lex ferenda. It may well be that after
the present war States will agrce by treaty to stigwitize
as criminal a number of the acts which prcpare for and
launch an aggressive war and to punish those acts by
means of municipal courts or an International Criminal
Court, But for the purposes of the present war we must
confine ourselves to the lex lata, for I Dropose to assumc
that the United Nations infend %o adherc to the view that
retrospective criminal 1e%islation, whether it may take  °
the form of e:multi-partite treaty or of municipal statutes,
1s contrary to accepted princivles of law. Much hag been
written upon the desirability of crcating machinery, both
national ana international, for Punishing acts by '
individuals which tareaten or disturb tho pcace of the
world, and a recent paper by Dr, George‘Weis on :
Iransactions of Grotius Sodiety, Vol.28, read in 1942,
deserives some proposals that have alrcady bBeen made for
the protection of peace by the eriminal law,

2e Crime in relation to IMernational Lawe.

(a) It becomes necessary to consider whcther a State can
becomec the subjeet of criminal liability, not because it is
bpropoted to indiet and punish any encmy 3tate but because
a State cun only act through human agents, and if it could
be shown that a State has committed 1 eriminal act the -
human agents responsible for it could properly be indiected
for having procured that act, What judicial or literary
authority is there for 54y1lng that a 8tate can be the
subject of eriminnl liability? I do not think that
anyone can produce any judicinl or arbitral decision to
that effect,s The breach by 2 State of a rule of cus tomnry

: 2 4 - '-‘_-_a'- -
international law or of a treaty has hitherto been regarded
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as analogous to o breach of contract or to a delict
but not to a crime, as is evidenced by tho goneral
rule that only compensatory damaigcs, and not pinal or
vindictive damages, can be awarded agoinst o State - oc !
the Lusitania Case decided by the American=Ger:fan Claims
commission,Annual Digest, 1923-24, Case No,113, and Portugal
ve Germany in Annual Digest, 1929-20, Case No.120, cited
by Lauterpacht in Oppenneim, Vel, 1. (5th ed.) p,288" (note) .+~
Lauterpacht in the same note and in Vol, ii (€th ecd.) P.138,
contests the view that States cannct be the subject of
criminal 1iability. In Lés Nouvelles Tendances du Drolt
Intornational (1927 at »,79) Politis, whom no one can
call a reactionary, sald:

"Tanp que le droit o e¢te le droit des Etats gsouverains
(as 1t still is) 11 n'a Pu avoir un systcme penal probre'.
Siy John Fischer Williams, who guotes this.observation by
Politis, has much to say on the criminallty of States in
n chaptor entitlod "International Criminal Law" (Chapters
on Current Intecrnotional Law and the League of Nations,
(1928) p.D. 232-256, from which 1t is clear that as a matber
- of lex lapa thére is in his opinion no such thing as a
criminal State. In the Draft Treaty of liutual Assistance
of 1923 and the Geneva Protocol of 1924 aggressive war
is described as an "International crime", but’'thoy contain
no machinery for the punishment cf this crimc,

It is true that in English Law corvorations can be
held eriminally liablc for certain acts, but I do not think
that this fact helpes us. A foreign State is not &
corperation: the British Crown connot be 'held criminally
liable; and a - corporationcan-ct De indicted Tor
treason or for any felony, c.g. murder cr oven
involuntary manslaughter,

I am, therefore, forced to the conclusion that a judge
would not at present be justified in holding that a State
can be the subject of criminal liability.

The question whether the feace Poct of Paris of 1928
has altered the situntion is discussed later in. paragraph
% of this Note.

(b) The codes of some Statos contain liots of "eximes against
the Law. of Nations". English law contains no such

F?ucise eategory, but will punish as n misdemeanorlr’ an act
which “endangers the relations of the Crowm- with foreign
Powers and go tends to the Public mischief", or (s cmble)

I 4 - § ’ S e

is of a nature to discredit the internatlonal good'r@putc

of our country (Fischer Williams, op.cit..nt p.2456%

Rex v, Peltier, 28, Howcll's Statc Trials, 617). Dr. Weis in
the paper refoerred to above mentions nariber of sinilar
Englisn decisions.

ic) Certain crimnes

y de crimes by cust
conventional Intern:
the unigque cgxample
characterigtic of

gtate into whose
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his nationality and of the nationality of his wvictim.
Consequently, it is not surprising that ottempts have
been made by treaty to attach this péculiar characterlistic
to acts made criminal by treaty, e.g. 1llegal submarine
activity by the abortive Treaty of Washington of 1922,

by labelling them as "viracy".

The English common law treats piracy jure gentium
as eriminal and punishable by d British Court just

because it is riracy jure gentium (see In re Piracy .
Jure Gentium (1964¥ A.C. 586). But when Great Britain
agrces by treaty to bProhibit a particular act or to .
regard it &is criminal and punishable by & British Court,
legislation is required to'mdke it so, e.g. Treaties

of Washington Act, 1922, s.4., 25 te illegal submarine
activity, and the Geneva Convention Acté of 1911 wnd 1037
as to the misusca of the Red Cross ermblem.

5., Germany's Preparation and Lounching War ageinst Poland.

The most glaring example of a breach of international
law by Germany in connection with the. outbreak of the
present war is her oreach of the Peace Pact of Paris of
1928 (1) to which Germany and Foland were both parties.
Articles 1 and 2 are 28 followsi-

4
L

"The High Contracting Parties solemnly declare,
in the names of their respective peoples, that they
condemn recourse to war for the solution of international
controversies and rencunce it as an instrument &f national
policy in thrir relations with one another".

e

"The High Contracting Parties agree that the scitlement

or solution of 211 disputes or conflicts of whatewuwer
nature or whatever origin they may be, which moy arise among
them, shall never be sought except by pacific means',

This Pact, which has been signed and ratified, or adhered
to0,by more thon sixty Covernments, undoubtedly creates legal
engagements. It is the most solemn and radical treaty

to which the overwhelming majority of Governments have ever
assented, nond for all practical purposes may be regarded as
universal international 1lawe It renders illegal most, though

not all, initiations of wnr, and it makes them 1llegal both

i
sgaingt the viectim nnd cgainst all the sther parties to the
4

breach, unless

Pacts ThHe Pact Provides no sanctions for its

3 - Yan ) = . , o U > .
carciul discussion or i “net go¢ Lant:
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it be the statement in the preamble that “a signatowsy
Power which shall Lereafter seek to _romete 1ts natlionan
- interests by resort to war should be dénlied the
benefits furnished by the treaty",.with the¢ result that
Great Britain was at once freed,when Gormony lounched
a war upon Poland, from any 7h¢1gﬁt10n in the Pact
restricting the rlght of one Ml gnatory to resort to wa
aglinst another. But Germany's breach of the Pact, and
of the rule of law comnpelling the observance of
treaties, cannot be called "criminal', because as &
term of law theo word is nct relevant to a Stato.
Hor nction was certainly the result of the action of oné
or more German Llnlotcr s, for o Stute connot . itself act.
Can it be said that thrnse lMlinisters committed an act which
internaticnal law b1thor regards o o crime or pormits
a British Court to regard as 1 erime? )
Leganlly-  however desirable it may be de lege foreonda
to take steps winich will enable Governmcents in futuro
to punish the Procuring of naggressive war as a criminal
aet -~ I do not consider that de lege lota o judge would ,
hold that the gffect of the Pence fact wias to make 1t -
a.criminal acte At any rate, I submit that such a ruling
would be contrary to Ehslish and (I think) Amcrican
concebtions of international law, end I cannot believe
that an BEnzlish or an Americn ﬂﬂ"u would concur in
such a ruling. Politieally, I “Lr,ln refor to the grove
inconvenirﬂcc of discussing whether those responsible
for the Russian “invasion of Foland or of Finlandin 19039
committed C“lﬂCS-

Some Treaties, exsressly, or by implication, require
the high contracting parties tc Punish thélir subjects for.
the commission of acts forbidden by it, ce.ges the North
Sens Fisheries Convention of 1882 (and Act of 18¢ a)
the Geneva Red Cross Convention of 19208 (ond Act of 1237)
and I find it difficult to believe thit, at any rate, an
Esglish or an Anmerican lawyer would hold that a treaty .
which, 1ike the Pence Pact of Paris, bProvides no sanctions
and makes no: reference to the eriminal law, can impose
upon a party any duty to punish its n.ulonﬁ;s for procuring
a breach of that trenty or authorise one Party to punishthe

netionals of snother party for doing so. Moreover,
the conception of acts which are unlawful but not criminal
is familiar, a2t nny rate,to the un_lrul and the American

Loy s,

Even .if my view is wrong, and the procuring of nggressive
war by individuals is a crime, it is certainly not a war crime.

It is, moreover, o mistake to think that the launching of
a war which is i1llegal because it is 2 breach of the
Covenant of .the Leaguc or - : of Paris or a
& ”' ' "( £ 1800 ) €01 ‘T ek f 1'?': r—'11,,.'l'1 \--'i.
Trenty of Non-aggressiot or, for insgtance, e 1 Ly

1839 for the permanent neutralization of Belgium, iDsSO
facto - converts the guilty S8tate into o caput lupinum
and 1ts citizens intc outlaws. During the 1ast war
argued that Germany's illegnl invision of Belgl

i prived her of rny rights ol & m
the general opinion upon tnat

view
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Even if it ean be maintained that the Pact has become

an irrevocrble part of international law. .and, in the words
of Professor Lauterpnoht, ob.cit.f 52 g, has noquired

"n degree of permanency comparable to that avpartaining
+o rules of customary International Lay", it heas not
abolished war as an institution regulated by rples of law
and, I submit, it has not enlarged the category of acts
which international law vermits States tc punish as
eriminal. \

R
'
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4, Acts by Individuals which arc in yrupﬁrmtion of war and afc Der
se criminal,

This is the sccond guestion. We Are not concerncd
with the guecstion whether these nets nre punishable by the
municipal law of the enemy gtntes whose nationals commit
them, but whether they are punis able by the opbposling
State into whose hands the perbetrators may fall on the
ground that they arc “war erimes". (This comprehensive
expression is usually cmployed to denote all broathos of
the laws and custohe of war, by land, sea and alr, anad
whether recognized by customary law or by treaty, but
it should be notuod that there are certain “war crimes"
which involve no moral turpitude but which, nevertheless,
a billigerent is entitled to punish -(see Oppenheim,vol.ii,
2bl

e— e ————E
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In ny opinion an =c%t B . ¥Es!
contemplation of war which ~fter the outbroak of war has
the effect of procuring a "war crime" is in itseclf a Myar
crime", The mere faet that at the time of the pre-war
aet ther: was no state »f war does not exelude it from
this category. It wns intended to result, in the
. event of the out-break of war, in the commission of o
war crime, and unless it is effcctively countermanded
Aafter the outbreak of war the nct has a continuing gffect,
This view accords with the principles of English law which
make o Person who counsels, rocurcs or commands & crime, -
ah Aceessory to that crime when committed at a lator date
Gefs & Derson who before the birth of o child procures
or counsels the mother to murder it when it is bhorn.
(This is sometimes called "eontinuing procurcment").
Moreoever, the accessory is deemed 1o have committed
the crime which he¢ counsels, Procures or commands,
at the place whers it actually takcs place: T do not

’

Thow 1o whot oxtent tnose rules find & place in the 1aws
of othsr countrice but they .are in clear nceord with the
principles of justice, and I cannot believe that =« tribunal

2 4 4.

dealing with war- crimes would hesl

tate to apply thems

1
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B) Bofore the outbrenk of waws betmween Germgny and Y
Polaid o German Officinl signs an order for, or otherwlow
*uthorlueq, the mossncre of Polish Jews in Warsaw, ond
uwpon the capture of Warsaw this ﬁ“dpr is ecarried out.
There ean be no doubt that thig order, if+it can De
proved, is punishcble ns o wor c“lme.

a) Beforc the outbresk of wur o German Offical orders the
magufacture of lethal gne for the sole purpose of the 3
extermination of the inhabitants of territory which German
forees hop~ to occupy. The exbermination of the
inhabitante is 2 war crime, and o tribunal should have

no difficulty in holding thuat -ff preparatory 2¢t was also
a-war crime’, though c ,~.r="»- fore the war broke oute.

d) Before the outbreak o; war o German O0fficial procures
the hganuulnwtlon o“ n ntesmin or nrmy official bejonging
to one of Gvrm“ng 8'E n1 enemi ¢és for the purpvose of
weakening | > of that country to her designs

in the OVbnt of tnu itbreak of ware _

This is murder, and the official and the actual Hasassin
can be punished for an ordinary crime by the tribunals

of the State in whosc ;._.1fory the crime was committed.

The same consideration would a2 1y to the destruction

of an armaments factory or an imvortant bridge.
But these erimes arc not war crimes.

e¢)  Beforc the oulbreak of war voiween Germany and Folond
9 GurN”n official procurcs and inecitos o violont press
comprign in Germany 2goinst Polnnd in oprder to infiame

o
- A

rublic ULIN1OH in ﬂ“‘WhJQ. It is unlikely that thi

criminal by German 1o If wor ensues I 4o not
it can be callcd a wov uwiﬁo.

1'} Beforc the outbreak of war batw.en Germany and Folanc
groups of German soldiers raid Poligh frontier Posis
shont Foles in corder U< rovole "Incidents!! and incrcasf
tension, Th: seldiors and those who cr““:nﬂ them 1o

. o e - - e I .. . | | ey ¥ L
the rnids have not committed "way crimes".

L EE I‘:‘;l,l.‘li-;:'i-, nowever, - nother aspect
hitherto considered preparatory
ew of war crimes. DBut 1
te Belgiuwm, Chino,
Luxembourg, N
pert of thei:

Y]

rity or integrity

Harvard Rost arch
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5, Th lLegal Discussion in 1919

In Amgrican Journal of Intornational Law , VOle 14 .
(1920) at Pe2b will bC Tound n Rowort proscnted tc the
Preliminary reace Cconfercnce by tho comnisaicn on the

Responaibility of tho Authors of the Wer and on

Enforcement of Fenalllcse

arrived at by tl

he Commission

The following conclusions

notedi=

a) (P 117) M“All Dersons bel

should be

longing to encny

countrics

honcvur high their p
atinection of ranlk,

osition may have be
including

en, without

Chicfswof 8tates, who

btvg been guilty of ofii'enccs cainst the laws
and customs of war Or *Q” laws of humanity, orc
to criminal progecution."

1iable

?} After con gidering
aceonpenied its 13_(:-__-"(.
advised agotinst Any
subject of proceedings,

Conclucsionsé=

whieh provoked the wor and
wigsion (at 1’1.119)
*Ju.,{, acte the

ted the following

"1, The Acis yrought ~ut the war should
ot b cnwrf'v agains ¢ir authors or midde
the subject of vVrocg ingg before a tribunal

On the gpeeial hoeoc £ +he broachos:of the
1gium, the
upon the bprinciplces
of the ]?T f notions '1u upon ingcrnational
t they should be made

‘ood o ‘!: ig such that
conh;'n’vtﬂon by the

noutrality of Luxcnburg and Bo

gravity of thuse outrages

the subjc forma

both thie A
and those wr
articularly
”nlgium
the &£
unbreceden t l,
nd even to ercate
1 ] ".i'} th J‘".r

such- netSs

et
i )

= )

futurd
‘br such
Lapy

Brown S¢
Roport,
Reservatl
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%) they objcetcd to a brobvosal tn use a Judieinl : d
tribunal for the trial of of'fences, of a moral naturc
and; in particular, for the off'ences against the
"lawas of humanity".,

b) they objected te the trin f the Hend of a 8tate
(or the former Hena of a Btute) for breaches of law

by any tribunal other than those of his owvm country
to which alonec he is responsihles

e) they objected to the creation of - "sbeeial organ®
for the trial ¢ such aets as brought about the wap

and necompani cd itﬁ_inc;ytion, Particularly the
violation of Bel..um and Luxeaburg, on the ground that
if these acts were legal crimes thore was no neced to
create a "speeinl organ' to tpy them, and that if they
were "moral orilucs" o judicia tribunal would not be the
appropriate organ. .

The Treaty gf Versaillces,

m 9

1€ Provisions of this and ‘cortain otherc ofthe
reace Treaties are well knowvn. By srticle 227 of the
7

versailles Treaty:

r

|
-
|

"the A1lied anqg Ascoclinted Powens Publicly arraign

William 11 of Hohor wllern, formerly Gorman Emperor,

for a guprong offerc wternational morality and
the sanctity of tr« !

_ mal
/28 0L inturnational
Ling theo eclean

e . ok 2 ... |
okings and

and contemi

Helland

; 1141
L0 tc ",u; F
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- Articles 228 and 229 relate to theo punishment of
violations of the laws ©¢nd mstoms of war by nilitary
tribunals, either those of a singlo Powtr or mixed
tribunnls constituted by scveral fowers.

7+ Conclusion,

For the United Nations to nceusc any offender,
however gullty in point of morals, before n profesaudly
legal trijunal, whother internationnl or municipal, £
without being ccrtain that, if the facts aroc cstablished,
a convietion will nlmost cortainly follow, would in my
judgment be a profound nistnke. It must be remembered that
wvhen a lawyer - at any ratc ony lawyer worthy of the nome =
ig placed in a judicinl position, he ceases to be &
citizen of his country c 4 politicinn and becomes
conscious of his duty to sdminister justice according to
the¢ prineiples of law, just as a moedical practitioner
placed in charge of‘n patient will do-his best to save the
1life of his patient, uoswoevor criminal, however worthless
hc’'may bes Accordingly, o judge mist be expected to listen
to, and, if substantiated, to glve offect to, any plea
that may be recognizcd by the asystcm of law which he is
administering - be it mullum-erimen sine lego, the non-
rotroactivity of cnacted law, the defonce ¢f stperior orders,
the immunity of the Head of o State, tho inability of =2

law-making treaty to bind a Suate which hes'not assented to

/s

it, Pleas to. the jurisdiction and so ferth, A con=-

vietion which was securcd from o logal tribunal in vioslation
of the principles of law would in tho long run damnnge tte
count rics which were rvesponsible for it and would dlscredit
rather than strengthen the rule'of law upon which alone
intcrnational society must resv.

mes tioens

i) acts mitted by individuals mcrely for the purpose”
preparing for and launching the prosoent war am nd £2111 ap
within. Subes Paragrnap iii) of this prorsgradh are nob

Moy

committed by individuals in prebosration for the

e

which rnre themeselves criminal by tht law of the
wnich the perpetrators werce then nationals

yf the State on whose territory they were

wpal crime iaple by‘the
S T o e T e e e e g '
tribunals of ther s the ense moy be, but some St
only cxercise jurisdiection aver their nnticnnls for n
1imited cntegory of crimes/whon conwittod abroad (8eec nlso
the last 1




SECRET Colidie
; 25 August, 194k

UNITED NATIONS WAR CRIMES COMMISSION

CONVENTION FOR THE SURRENDER OF WAR CRIMINALS AND
QIXER WAR OFFENDERS,

DRAFT EXPLANATORY MEMORANDUM
(Prepared by Dr, Yuen-li Liang and the Secretuxy-aeneral)

The draf't "Convention for the surrender of War Criminals
and other Wor Offenders" which the United Nations Wer Crimes Commission
presents to its member Governments is sn adaptation of a draft made
by the Ministers of Justice of five of those Governments = those
of Belgium, France, Luxembourg, Netherlands snd Norway. This
original draft was brought before the competent committee of the
Commission (Committee II) by Dr. de Moor (Netherlands) and was
accepted by it as a basis of discussion, The present draft differs
from the older draft in certain points, both as regards its purpose
and as regards its details,

PURPOSE OF THE DRAFT

The Ministers of Justice draft was intended to operate both
between the United Nations themselves and between them and neutral
states, The present draft is only intended to provide for the
surrender by one of the United Nations to another, of persons acousecd
or convicted of war crimes or other war offences., It is not considered
that it would be posaible to obtain, or wise to attempt to obtein,
adherence of neutrals to any formal general egreement regurding
surrender of such persons,

A second difference is that the present draft provides for
surrender as the result of an executive or administrative procedure,
not a judicial procedure =s was the case under the Ministers of r
Justice draft.

Like the Ministers of Justice draft, the present draft covers
nationals of the United Nations who have aided the eneny against their
owm countries - the so=called Quislings. It distinguishes their case
from that of war criminals and deals with it in Article II. The term
"other war offenders" in the title and in the pre~amblc of the
Convention refers to them,

The purpose in view is to make it certecin that the United Nations
Wwill reciprocally tranafer to one another perzons in their power who
are wented for trial as war criminals or Quislings, or have elready
been convicted on such charges, and to secure this result in the
simplest possible way, avoiding the complications and delays of normal
extradition procedure and, in particular, excluding the possibility
of refusing surrender an the groundi that the acts charged have the
character of political offences., Several, if not all, of the United
Nations will resquire to enact legislation in order to accept the
Oonvention. It was urgsd by one member of Comittes Ii that, for
practical purposes, since the persons wanted wenld be yrisoneras of wal
in the hands of the armed forces of the requested stite or refunect
present in its territory without legal authorisation, 211 that was
required could be lone by exccutive action and there vas no need for

complicated treaty provisions, This view was not accepted by ¢
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Committee, Moreover, even if not acceptable to, or not needed by
some of the United Nations, the Convention can operate betveen the
other United Nations, and, as stated above, it has been
considered desirable by the Ministemmof Justice of five of the
Governments represented on the Commission,

PROVISIONS OF THE DRAFT

Articles I and II provide respectively for the surrender of
war criminals end of Quislings.

The description of the offences referred to in Article I
as "war crimes, including offences against the laws end customs of wax"
implies that there are offences which are war crimes without being
violations of those laws and customs,

The definition of Quislings in Article II is based on the
Ministers of Justice draft,

The expression "execution of sentence ar Jjudgment" is a
recognition that the offenders in question may be tried by military
cormigsions as well as by civil courts (Cf, Article IV, last paragraph)s

Article III ia intended to prevent surrender being denied on the
ground that the offence was political,

Article IV specifies that surrender is to be effected by the
executive or administrative authorities and prescribes how the request
for surrender is to be made and the particulars to be given in the
requeat, :

Articles V and VI show the cases in which surrender may be
refused or postponcd; they also provide for the same offender being
tranaferred successively to several states end punished successively
by several states, and they regulate these processgs,

Article VII regulates transit of surrendered persons through the
territories of third states which are parties to the Convention.

Article VIII requires production at the time of surrender
of documents ete, neceded for the trial,

.

Article IX places all the costs on the requesting state,

The purpose of Argicle X is to meet in advance possible
objections to the Convention on the ground that it may pre judicially
affect the operation of extradition treaties, To mark the difference
between the Convention end an extradition treaty, it wes also at
one time proposed to use the word "transfer" instead of the word
"surrender” in the title and throughout the text, but the latter
word was ultinately preferred, on the ground that its implications
were well knovm.

~ Article XI, It is proposed that o provision be inserted here
under which the Convention will go out of force ot a porticular date

Articles XII and XIII need no comment,
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OPENTHNG OF THE DRAFT FOR SIGNATURE

The draft is the work of the Government representativesg
8itting as members of an advisory body, and not of persons empowered
to negotiate an international convention and open it for signature,
To bring it into operation (vith or without amendments) this further
process must be gone through and be followed by the deposit of
ratifications, Before these steps can be taken, the competent
departments of the Governments may require time to cxamine
carefully the somewhat novel provisions of the draft,

It is for this reason that the Commission is sending the draft
at the pregent time to the Governments represented on it, notwith-
standing that it oncluded its examination of the question
of setti joi i he trial of war

WHAT STATES MAY BECOME PARTIES T0 THE CONVENTION?

It has been gaig above that the Convention is intendsd to
operate only as between the Uniteqd N&.tiona, and not as between those
states and neutral states, What precigsely are the states vwhich

should be adnmitteq to become partiss to the Convention can only be
decided by the meeting of plenipotentiaries which opens it for
signaturs, The Same question will arfme in regerd t¢ any convention
which may he drafted to provide some f'orm of joint United Nations
tribunal to try wer criminals, The Commission reserves the right to
moke a recommendation regarding this matter at a later date,
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23 June 1944

UNITED NATIONS WAR CRIMES COMMISSION

COMMUNICATION FROM MR, PELL TO THE CHAIRMAN

DATED 22nd JUNE, 1944

P A fhod

Doar Sir cocil 45
Y ]-

Raceptly Brigadier Goneral E.C. notu Judge Advoocate,
European “heatre of Operations, United Statos Army, addressed
me ooncerning whether the conventional protection of a prisoner
of war, respecting imprisonment apd , may lawfully
be denied a prisoner of war who is ged. by a responsible
accusor as. a war crindnal?

A copy of his lottdr, dated 14 Jme; 394k, together with
the enolosure mentioned tharein is mn‘h

The menticned question is of cmoei-n 'ba“&o m;llitaay
authorities, due to the Commission's recent réquest to the
military to apprehend, detain and investigate war. ariminals,
andinviwofﬂwmluddmg ph of the letter I am
calling the same to your: atterti ordor that it may be

oomidoma. by the Cbnnr.lqa!.bn

I gm, ato. _
- Signed::: HERBERT PELL - !

Enclosure: Lotter dated L4-Junc, 194k, %o Mr. Pell from
Brndgadier General Ed. C. Betts, Judge Advooate
. for the Buropean “heatre of Opcrations, U.S. Ammy.

> o '."‘.i‘
o »\

- ‘s. :
As you are aware, the Geneva Prisoners of War Con\%htiqn
provides, inter g&a, that: BRI

. "Priaom.ra of waps miy :not be oonfined or Tocked
up exaept 45 an mdiapema'ble measure of safety or sani-
tation; and only while the ciroumstances ghioh necedsitate
this measure oontinue to m:ist." (Art 9 . 82,

U-S. WI) FH 27-10) ﬁnd -

"Prisoners of war ahaJ.l be auhaobt to the laws ; regul-
at:!,qna and ordera in foroe in the drmies of the dota.i!ﬂ.ng
powep." (Art. 45; par. 118, U.S, vm ™ 27-10); and

_ "Punishments othey than those provid.od for the same
acts for soldiers of the national armies mey not be imposed
upon prisoners of war by the military authorities and
courts of the detaining power." (Art, 46; par. 119,

U.S«+ WD, ™ 27-10); and
/"Proliminaxy
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“Preliminary ‘Judicial procecdings against prisoners of war
shall be conducted as rapidly as the circumstances pernit,
Impyisonment pending trial shall be restricted as much
as possible,

"In all cases the period of imprisonment pending trial shall
be deducted from the disciplinary or the judicial punishment
inflioted, in so far as such deduction is allowed for
national soldiers," (Art. 47; par. 120, U.S. WD, FM 27-10); and

“Belligerents shall see that the competent authorities
exarcise the greatest lenieney in deciding the question of
whether an infraotion committed by & prisoner of war should be
punished sumardly or judicially," (Art, 52; par. 125, U,S.

"In no case may prisoners of war be transferred to
penitentiary establishments (prisons, penitentiaries, convict
prisons,ete,) there to undergo summary punishment," (Art. 56;
pars 129, U,8. WD, FM 27=10); and .

"At the opening of a judicial proceceding directed against a
prisgner of war, the detaining power shall advise the represent-
tive of the protecting power thereof as soon as possible, and
always before the date set for the opening of the trial ---- at
least 3 weeks before the opening of the trial." (Art. 60; par.
133, U.B, WD, FMiR7-10); and s 5y

"Sentance may be pronounced against & prisoner of war only
‘by the same courts &.:d according to the same procedure as in the
case of person: belonging to the armed forces of the detaining
power." (Art. 63; par, 136, U.S. WD, Fi{ 27«10); and

i Ly

"Sentences pronounced against prisoners of war shall be
communicated to fhe protecting power immediatsly." (Art. 65;
par. 138, U,8, WD, FM 27-10); and

"If the death penalty is pronounced against & prisoner of war,
a communiocation setting forth in detail the nature and
oircumstances of the offence shall be sent as soon as possible
to the representative of the protecting power for transmission
to the power in whose armies the prisoner served,

"The sentence shall not be executed before the expiration
of a period of at least 3 months after this communication."
(Arte 66; par, 139, U.S, WD, FM 27-10); and

"No priscner of war may be deprived of the benefit of the
provisions of article 42 of the soent eonvention as a result
of the sentence or othorwise," mt. 67; par. 0, U.S. WD,
™ 27-10)s (Art. 42 providss the right of complaint to the
protecting power,) : ;

It will be important¥ to the military authorities responsible
for aiding your Commission in performance of its functions to know
what authority they may lawfully exercise, in the light of the
farsgoing provisions, respecting (a) the confinement, and (b) the trial
and punishment of persons charged with war crimes who are taken into
custody and originally detained by them as prisoners of war - as
distinguished from persons approhendcd and detained originally
as war criminals,

/It




It is recognised that the question as to whether such
military authorities should undertake the trial of war crximinals
may involve considerations other than military - and consequently
may be decided on different levels, Nevertheless, there renains
the immediate problem of whother such military authorities
may confiine (imprison), pending trial, persons charged with war
crimes by responsible agencies (as, for instance, the United
Nations War Crimes Commission) irrespective of such persons having
been first taken into custody as prisoners of war.

In short, there remains the very practical question, of
concern to such military authorities vho may be called upon to
apprehend and detain persons charged with war crimes -

May the conventional protection of & prisoner of var,
respecting imprisonment and punishment, be denied a prisoner
of war who is charged by a responsible accuser as a var
criminal?

These problems are of special concern to our militayy authoritiecs
because of the agreement between the United States and Germeny -
on the one part "to apply the provisions of the Geneva Prisoners
of War Convention to any civilian cnemy ealiens that might bo interned
in so far as the provisions of that Convention may be adaptable
thereto"; and, on the other part, "to treat American civilian
internees according to the principles of the Prisaners of War
Convention, in so far as those principles apply to civilians," (in
this connection see ¢ 'I of letter of January 25, 1943, from !atthews
to Hartle, atmchad).of )

Accordingly, so far as concerns the United States, civilian war
criminals will enjoy the same protection against confinement and
limitations upon trial and punishment as do military prisoners of
war who are war criminals,

It will be greatly appreciated if you will advise me what, if
any, views your Commission holds respecting these questions.

ED, C, BETTS,
Brigadier General, U,S.A.,
Theatre Judge Advocate

(1) Not reproduced.
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26 August, 194

UNITED NATIONS WAR CRIMES COMVISHION

PINANCIAL AND ADMINISTRATIVE REGULATIONS

Adopted by the Commission on 22 August, 1944

General Provision
Article 1

The present resgulotions nre made in oxecution of the Comnission'c
Resolution on Financial Al dnistration of 21 March, 1944 (hereinafter

called the Regolution) and thedir spplication is subject to the
nrovisions of that Resolution,

The Budeet

Article 2

The Secretary Gener<] L prepore the dref't budget for zoach
isonl .}',:r and ofter r 1% for exuwrinotion and revision to the
nance Conmittee (A r't.:uul -"..--LJ_1 pregsent it to the Commission with

the Comuittee's report,

Allocation of Expenges

srticle >

Af'ter the budget hog Leen o :4 by the Commission the Seerstoxy
General shall determine and i mber Governuent the
a (.‘:1]!-.':; fjue f}"u:’. it, arid anall x Hald st that Y, _-ﬂ"l‘; may }, made ﬂ-"-"’f.'J‘t:t
in accordance with parsgraph 2 ¢ Such notification
mey be made hy tulegr

¥

Workine Capital

Article 4

Until otherwise decided by the Comnisszion, tl ane u,ut of the

/orking capital to be -"'..C(‘Il 1‘1' ted in accordance with paragraph 2
f the Resolution shall 1 5,000, It sholl be administer
rate fund, knovn as Ll;. "'..'r.a ting Capiti
in the following paragrruha,
Until the full amount of th und has busn Provid
shnll ~_._"'L)_L_'}-' .

Mma" in the mannsr

: |

1881018
nnually as

ance _1.11 -ll




3¢ As soon ag a contribution is received from & member Government,
the Vorking Capital Fund shsll be eredited with o part thereof
corregponding to the ratio between the amount voted for the fund in
the fiscel year in question and the total wnownt voted for that year,

bs» * 1) The Working Capital Fund may be drawh upon by the Secretary
Gener:l to meet expenditure which is authorised by the budpet
of the current year but cannct be met out of the contributions
hitherto received, The anounts sc withdresm shall be reported
at once to the Minanc: Committee, and shall be repaid to
the Fund as soon a8 possible,
The Commission, Ly vote of two thirds of its menibers, may
apply part of the working capital for Purposes not
provided for in the budeet, The budget of .the next fiscal year
shall make provision for the repayment to-the fund of the
amounts so withdravn from it,
5. No part of the Working Cupital Fund nay be repaid to any Goyernment
until the Commission's asscts ure liguidated, cxcept with the assent of
2ll the member Governments,

Hinancial Control

article 5

1. There shall be o Finance Comnmittese of not lesa than three nor
more than five persons appointed by the Comuksion from nmong its
merbers, It shall have power to nowinate not more thun two financial
experts to sit ag men ers, but withcut the righi to vote,

2e The Finance Comittee shall perform the functions given to it by
these Repulations and any other functions relating to the Commission's
adminiatration which may be conferrcd on it by the Commission, and shal’
supervise the adminigtration of the Commdsgion's affairs y reporting
thereon,when necessary, to the Counission,

Article 6
: Secretary. General is authorised to. incur expenditure and to
ke or authorise paynents for the purposesg wnd within the linits

fixed by the budeet, 211 payrcnta, as mads y shall be appropriated to the
proper item of the Budiet “nd a record of such Loropriations and of
lisbilities:incurred shall be kept, showins ot cll tines the mmount

avalluble under each item,

The amount of all sclaries =nd prof'agsions
- ‘I’ -4

nigaion, or in accordwice writh ralsa

i benk Ltd, ,

MBSO,

44

two persons
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2, The gccounta shall be sudited znnually by tha Camptroller and
Auditor General of the Iublic-iccounte of thce United Kingdome The
fimst mocountency period 'shall run from the sstablishment of the
Commigsion dovn to 31 Meaxch, 1945,

3¢  The aoudited cccounts, cfter cxadination by Wie Finance Committe:,
shull be laid befare the Cownission by the Seeretary General, with the
Connitdoe's report,

,s.rticic 10

A fidelity guaramtes insuranoc shall be taken out in respect of
vach official dealing with the Cousdas®ion®s funds or keeping its accounts,

Trangitional Provisions

Article 11

Pending the entry into force of the kesolutienyand the adoption
of its first budget, .the Conwdssion will from time to time determine
the expenditure which the Secretary General is authorised to incur
on its behalf,

1. As soan as possible cif'ter th: udoption of these Lepulations, and
in anticipation of the entry into force of the Resolution, the member
Governments shall pey to the beeretary General their basie contributions
for the fiscal year 1-).‘..-_'._,/.“'.';3!-,;;, subjeot to subscquent readjugtment it the
Resolution is not approved by the Govermments in ite present form,

Thege payments shall be .eredited to the Working Capital Fund unbil

the amount of £2,000 hus beun atbtained,

2e When the Commission, on the advice of the Finance Commdttee,

that its financinl position justifiss its docinge 50, it will asaune
regponsibility for mecting its cxpenliture out of the contributions

(=]

the member Govermments w termuinate th wistine arrangemnents with

g 7yl - - p— ~ ¥ L e
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in tine to ennble him £¥ tive ot least onc cloar week's notice

to the representative of ¢ach membor Geverment, or, if the
amendment is propoged gt a msetin: of the Consgission, that the
dceision shall be takén at the next mectine after notice riven

by the Secrctary General to all resresentatives of momber Govermments
not present when the fondmefit was proposed.

TR
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Provisional ‘acplication uhd-final entry

into™force of the Rermilations

Article 15 ™

Pending entry into force of the Resolution, these
- Hepulations shall be applicd provisionally, so far as is appropriate.
They sh:1l unter finally into force at the sanc time s the
Regolution,
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UNITED NATIONS WAR CRIMES COIlISSION

—

TRIAL OF WAR CRIANALS BY IIXFD INTER-ALLIFD IILITARY TRIBUNALS

Memorandun by the Office of the United States
Representative

——

Two related questions are treated in this DADEY. They may be
stated as follows:

May an allied commander won his own authority emnower mixcd
sllza,d. : lz.t*L:m_ courts to try and adjudge punishment of wax

criminals. who fall into the hands of the alllcd forcos?

- ape—— - ..

b. Does t".'l.s ;ow..r cxtend to uh._ trml and punishment of war
tho crme was colm.‘l.ttt.cl‘?

Théde quostions arc discussed and onswored in the order stated.

a. May an allicd commander upon his own authority empower mixed
allied militory courts o try and u.d_gmlm ~unishment of wax

b i A e 78] — —

Crininels who foll into the hands of the Wliicd Torces?

It is & fundamental ovrinciple of intermational law thrt states may do
thosc things which are not nrohibited Ly the cstablished principles and
rules of that low, and that restrictions wpon their indehendsnce of
action may not be ;;r-.::n,m:ud It followrs that a stote may punish any

wer erindnsl which falls inko the honds of its armed forces unless there
is a rule of 1nuam.-u1;iu; 2l 1oy which prohibits 1t. I-T-t such international
prohibition exists, 411'-..1011;_--;:.-. teblished wrectice of states mikos it
elear that thore arc no restrictions in the matter wpon the juris-

aictional competence of states.

So far ng the frecdom of action of rst.-'.t-..-n is concernad, undoer
internation aw the vorious states may exercise this jurisdiction to
try and punish in any moamner thoy choose, consistent with ¢stnblished
vrinciples of justice Thus Ghey '-'*...'.;-J-‘ ,}.‘t wy speeial civilion courts
to administer the lav ap.lierble to such ecases; they my specially
GLILONICr ‘chrir reguler courts to toke cogniznnece of them; or Lhu.; LIy
authorize their : _L*:LL xy courts to apply the law 1o g
AS8 .T-‘.r}.uﬂ_ur save in hi rticle on "The Noture of Wor Orine
in the May-Junc 1940 issue of the Norsems

"he 1aws of X ... do not estoblish any international
wehinery for tho excrcise of this jurdadiction; fthey loave o
wide discrction to belligerent stotes, without giving any precise
indiecttion a8 to the kind f_;i‘ ‘uu.r‘i; (¢.g., whether military or
civil), the forms of vrocodw or the definition of particul.y
r-;":'uqc- , which they r showdd 2 b Hence in oxurelsing its right

t tu 8. fraec '.J:L‘L.Iu,r‘. vide lirdts, which 11'-,',' be fh;l“l*n,d. as the
Ticd s mot vy netural justice 4o adopt its own policy dn these
motters There is, : e . no reason why A sgtote, if it

yrdinayry eridinal juris-
courts would be oxcreising not

thinks it
diction, ©
thicir ordinox
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Insamuch as offences against the lawvs and cuatoms of vu {.rc-
usually comadtied in close comnection with militery operations or

occupation, it has been thoe concrul ructice.of .,tutna to nerdt notional

military tribunals to try such offences Familicr examplcs of such
cowrts are councils of wor, adlitary couwrts, militory cormissions,
and courts-inartisl Thus we find, fron ancient Grecce dovm to the
prosent time, militoary cowrts trying spics. Fron a somevhat lator
~oriod dovm to date they have punished pillage, marauding, and crines
of all sorts which hove hod sone substantial connection w'.!.th the
conditions created by var.

: The florcgoing statciwonts refer exelusively to the coimetence of
2 state to ';.utiDJ.lsh and mtintain-courts o try war criminals undcr
the Iawrs and custons of wor. Any jarisdictional limdtation on the
power of o particular atatc in this repard, which may boe found in
its lasr, ie o lindtotion vhich has been self-irmosed by that state
and which thot state, under intornational low, is freco o renove if
it chooses to do sos

In a war betwveen only o nations, one belligerent noy thus try
znd. punish offences against the laws and customs of wvar by militery
courts But thce furthoer question reinins: Vhen bellipgcrents arc
1llicd, and o supremc allicd commander is apoointed may he, upon
his ovm authority, apvoint rdxed allied milite ary courts to try wer
criminals?

Each of the Allics could do tiis if they ¢ cv d senarately, and
there is no rule of international law which prehibits then frem deing
Jointly what they could do scparatcly The i" miliar rule of intsr-
national lasr, that for n parioges alliecd in & wor constitutc a
single side, is ap licable here Howrever, the i‘und%u.; tal considor-
=tlon, which goes to the vory basis of international lawr, is that
there is no accepted intermational rulc which preciudes =llicd
governnents or their dlitiry cornndcrs irom jointly gstoblishing
nd acintaining nilitory courts. Jhether or not an allicd coiavnder
aphoints such a mixued court for such cascs is purely o mattor of
allicd policy o trelty or legislative cet of any kind is necded
in order to cxcrcisce the Lover or to define the procedurs or rules of
oevidence to bu’ applied, beocausc the noucr to estavlish such courts
is an incident of com i';_-'.' The Sworene Court of the United States

nig ‘stated this foet

"An Ligortant incident teo the conduct of war is the ~doution

of' mesisares by the nilitary coirand not only o rancl and
defent the cacny ut to ascize und subjoct to disciplinexy
mengures- those cnemdes who in 'bla-:;ir attenpt to thvrart or izpede
upr mdlitory eifort have v bod the 1z7 of ymr." = (Ex porde
wirdin, 317 1942
Agodn in 1865, the Attorncy General of the Undited States held that
'lt"u cominour off an Srmgy in ting of v hos the same sover {o
‘)I‘ ndae militory tribuntls nnd oxecube thoir jllu!-,}.'.,':"l{;-_) that he hos
O m.‘t; his squedrons in the field and fight battles. His .\_Lt:.ﬂr‘i &y
in osch ense is from the law and usage of wor. " - (11 Ops ALG.,
99? 306 (1865).) “As Cowles stys in s trticle in the June 1944
igsuc of the ,_L.ru'-.:-; Boar Asasciotion Journal entitled the "fria
Wer Crimdnils by Lilitary Jr.i‘u mnls", Ya deecision o8 Bo ihnt
msonnel. 1g o be uscd ds sirpmly & watter of poli
tribunal with idxed inter-allicd persomnel sy progerly dDe
Hnp genersl of co-cpoerating ¢ s0-bol Ligeront

SUchn

rocedur
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ntaincd in the other 1919 neacy treatics.

H GGl wBles sither assertod or recormized the
richt of Joir a1ty tritunals G ey wor crisdinals They
include al ot onuy ceuntrics The fact that these pro-
visiona are ins d 0 peace treatics is of no sizmificance for
war-tine or an CS period They were inserted in the treatios
for post<mr - ursssce b0 make it clear that militiry cowrts wisht
operats not tnly dwring time of ympe and through the armdstice period
but after the conelusion of poace 8 well wese treatios afford
wiipeachable uvidenee of the right of wilitery tribunals to try war
crizgnnls vhen Lh NErson uch cowrts consist of nembers of
various .'.l.L:I,-‘,fl forces.

In 1ight of the foregeing facts and consider vbiona it ds
elocr that an nllied corminder v pon ods ovm authority and without
-0re, appoint adaed allied military eourts and S OWar ‘u"u.' to try
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diction", 2 The Norseman, Nu.3
that "the Jurisdictional question
bscause the territorial nrinciple docs
in time of var." - ("By "hat Tribunal Shall ar Offendors Te Tried?"
56 Hoxverd Law Review 1055, 1065 (19.'1.3)) Melair in his néte for

the United Nations 'Jar Crimes Co.mission of 3 August 1944 likewise

speals of punisihment of wur orimes "by the opvosing State into whose
hands the porpetrators may fali". - (9.7). Again, AN Sack, in
his article on the "Punishiwnt of

May-June 19...) Glueck too states
presents 1little difficulty,
not govern militory tribunals

-
J b

shie "r r‘"l‘ll"u.l‘} and the Defence of
Superior Order" (60 L.Q R. 63 67 (19%44.)) sdys that "the qd.O..'l‘;.J.ul‘l.
whether a siven Ikilling is a legitimate .ct oI‘ Werfare or o wi

erime is a“’LI‘i.J.I).l]JlL by I“mrw tional Lawr, which reguired u_xislmunu
for war crimnes in the interest of tho n..*u.lrc communit: of 01v1lluud

the

States and, of cowrse, not by the 'Iaw' of the lowless boklifercrs
governmment vhich authorizcd or
A cumnitiee of the Ancricon Bar A
D Dickinson,
roporting to the Section of Intur
that Association in 1943, held the
vor had been oconmitted "against €

(JI‘

In the nilito ry comdsaion co
decided in 1865, the reviewing au
mant pertinent 4o thot casu;

"Iilitary courts arc not
by any itorial 1i-
corzaitted in another
comitted in foreigm paris,
States off'énces comaitted
wath thu person and Lhu OFT

matter of convenionc ,
agsenbling a court, cte."
fiphasis J.L'\.-f'l)
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A celebrated cose of this sort arcse in 1900 during the v
in the Philiiine “slands botweun the United States forcss and the
Filinino Insurrectionists. Fraa 1896 to 1898, prior to 'l;ha
soanigh-Anerican Woy of 1868 & WAisins peveluticn tock pin
against the -uthur:. r of Snodin. Duping the cowrsc of tha«t
revolution the 1‘11.Lp¢no forces captured a lorge avwnber of Spanish
soldiers ; which thoy held as nriscnors-of - In 1900, C.lthz'.ug.;h
United States forces occupicd linnile and Northern Luzon, a large
area of Bouthern Luzon was under the de fo .cto nU"J'bI'b»L?I'ltV of the
Filipino Insurgents It had never been occunied by the United
States forees. In that year the United States forocs on Luzon
proceeded south from Manila to tako over the arca

The particuder facts of a wir orinets case which arosec at that
tino are well swiwrized as followve in the f_)‘-_"i‘_]_'i o Ji' I jor-Genoral
Chaffeo, Military Governor of the Philin ines, who was the confiriing
autihiority of the militory commission trhich l:".t.. tricd the case:

The accuscd ws Major Francisco Braganza of the Pilipino
aXTY He "had been a licutencnt of police off San Fernando
G pecently aspointcd o wejor in the insurgent forccs.

Thot 2t Minalabag, a party, by roll-call, of cne hundred and
seventy-three Spoardsh prisoncers, vwere deliveret to hinm for the
stensible nurrose of being condueted to 2 vlace of grootor
:;ccu:c'i“lrf frro. the moroachinge luericon troons. It aspoars
that from high sowrces vrders hed been given to.prevent thoir
rescue by the lncricans

"At the time the accusci tork chirge o
bhey were footoore, weary ond nolf-storved, thodr hurei
marching and layge :‘-.u._‘l:ur aycrently ovortezing the availnbic
neans of sur ort which the orusidentes of
which they possed, had at their roady ¢

. - ’ 3% ., |
the »ucblos thorourh

"Approhension of the su
troops ¢caused oonfusion tud discordor among the gutird and
police, vihdch. comoscd the vacort under the orders of the
accused, who, on the 23pd day of Fobrusir: ‘-"'(I-C.-. the noraing
following the doy he assuned charge of thu escort, procoedsed
of his urisonurs bound at 4 Lp.LaJk s with
thoir baclks: s as 10 2 r thom comparatively
wia thy first act of wudistal -Jl\.» '....‘:L:.fT.l'lt}
3 vrisoners . who, wp b 3 time, had bosn
with some kindness Knowing the ---.oit:; of the puo J.
1 whose hands they wore, to bind and nalie helpless cne doome
to doath, the priscners pust hove rcadily interpretcd its
sindster swaning The next, act of tha aceusdd woe %o cause
ho -1'i': ners 1 asetyrched for moncy and voluwebles and to
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Wore i1 told off! in detachixcnts of ten nen, nore or less
1th o suits puserd cloced over ooeh. They srerC then
onducted to the ricc fficlds | & short interval being proscrved
between the detaelhients. Lt o pre-concerted signul the blowi
of & whdstle by accused, the pusrds fell upon their victing
aughtered then wAth dog ers, bolos, clubs and s»e
cuscd standing by, vncowraging, Girec i

thy. barbarous

thov
AN Y
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precading day were onrctud Returning ; cused fomnd
another party of his reecoptured victims ond these, in turn

s
were bound end lod © al <ok 1 o G

"Brop: ofiicial records it oopears that cbout cne-hoalf of
the prisondrs oscaped and, after devious wendeiings undcr cover
of the trouical vegeteble grovth and wsoded londs, in amll
porties and after nuch suffering, finally reachod safety within
the dnmerican lincs.”

Braganzo. vos lator canturced by the United Statcs forcos
Upen ths royucst of the Spanish Goverment he was sut on trial beforc
a Unitcd Stotos military cospvdssion and sentenced tc be hung
Three reaeral chorges were mpnde 2ghinst hin, togethor with detrdled
goccif'ications ayprising his of ¢ eunct nzture of .the chargss.
R £ the g hayp ~s they indicats
which w.s being &p lie It wie not Filipino 1w,
indsh 1awe, not Unitod Stetes lowr. dbut the intornational -loww
Tho

Choree I = Miarder
Wiolation of the luws oi yrer " Robbery,

of the lavrs of war

It vwill be noted thot the wer eriaes in this ezse were not
nst nationols of the Muited Statcs but aginst Spenisrds.

ieverthelcss tne Sofnish Govirmunt TequesT he United States to
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of the law of nations
War cri:ws are now 1

concern to the Unitcd
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Conclusion: *oth on prinei)
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coxvitted

1nct <t

nether oc

zod bellirs

S ks i
. _".’!_r‘;-‘-t !)11'.

slo and in proctice

Judge punishment

or opainst 3 1 the

of'fence

JL &

sllicd nilitary
wor orininals




l.
B
-
fi
i
!
b
:
3
:
i‘:
:
Tl
|

SECRET Cole7

4 Septenber, 1944.

UNITEZD NATTONS  WAR OCRIME3 COMMISSION »

CONVENTION FOR THE SURRLND,_.R OF WiR CRIMINALS 41D

CTHER WAR OFF@IDERS

DRAFT EXPLANATORY AEMORANDUM

The draft "Convention for the surrender of War Criwinals

and other War Offenders" which the United Nations War Crimes Commission

presants to ibs member Governments is an adaptation of a draft made
by the Ministers of Justice of gome of those Governmenis, = notably
tlao.a, of Belgium, Luxenboury, the Netherlands, Norway cnd Poland.

This eriginal draft wuas brought before the competent comnittee of the
Commisasion (Committee I1) by Lr. de Moor (Netherlonds) and was

woeeptod by it as a basis of discussions The present dra®t differs fro:

the older draft in certain points, both as regards its purpose -nd
ad repards its details, L

PURPOSE

The Minis off Jugtice 'LI‘uL_t was intended te operate both
etwren the f_".;.-;-i Netiona themac 1v-- and between them and neutral
atates, - The present druft ig only intended to provide 1‘c-r the

£

surrendsr by one of' the United Nations teo another, of persons accuscd

convicted of war v:ir..v,..; or 'Jtl._-;' war offcencss. Tt iz not conaideried

+t would be possible to obta wise to attompt to obtain,
nee . of -'-,_1:_..1* Js to ._..n/ formal gensral syreencnt regarding
of such persong,

A scecond difvurence is that the prssent darsst orovides for
surrcncear asn the regult of an cxecutive or advinistrative prooedurs,
not & judicial procudur: oz wscs $he case under the ¥inisters of
Justics draft.

Like the Ministors of Justice draft, the present
naticnalas of the United Hetione vho hewve sided th
oim countrics - the so=callod Quislings, 1t distinguishes their case
from that of vexr ceiminals znd dsals with it din Articde IT. 1
"other wur offendery” in the title @nd in the pre-anble of the
Ceuvention refers to _
to meke it certain that the Undited Nation:
cniz snother pergons in their poier ving
3 wer crininals or Quislings, or huve alrendy
2N r“.U:'l‘,’].Ctn:r. on suen ch- rees, cnd to sscure this regult in the
' vy, avoiding the complications and deliys of norm
roccdure snd, in particular, excluding the puu-:alb-uli‘l{;’
cofusing surrender on the pround that the acts chareed hove th
character. of pulitic.sdl offcnces, Seversl, if not all,
vbions )= o 2 b o
sorcvventi it 5 urged by one menber of Com 11

I

he chomy sgedinst their

1
U




Committee. Moreover, even if nol acceptable to, or not needed by
some of the United Nations, the Convention can oncrate between the
other United Nationg, and, ag stated above, it his been
considered desirable by the Ministors of Justice of five of the
Gevernmentn reprecented on the ®oumiseion.

PROVISIONS @3 THE DRAFT

Articles I and II previde reasncetively for the surrender ef

war eriminals ond of Quislings.

The desoription of the offences referred to in article 1
ap "war crimcs, including of {eneccs againet the laws and customs of
war" implies that therc are o Tomees which are wax crimes without
being violotions of' those laws and customs.

The deiinition of Quislings in Article II is based on the
Hinipters of Justice draft.

The expréssion "exceution of sentence or julgnent"
recogn tion that-the offendors in guostion may be triod
commissions as well as by civil courts (Cf. Article IV,

Article III is intended to prevent surrcndor being denicd on

the ground that the offence waps political

Article IV specifics that surrcndor is to he ceficeted by the
exccutive or administrative authoritics snd prescoribes nos the roou
for surrender is to be made und the particulars t> be piven in the
reguest.

L

Articles V and VI cho the eascs in which suwrrendeor moy 22

refused or postponed; ‘they also provide for the same oftender bein;
Py

tranzferred successively to neveral states mnd punichod suvecess el

astotes, -and they repulate thesc processed.
¥

Article VII rcgulates tronsit o surrendercd oersons throuch tl
torritorics of third statosz “hich we parties to the Convention.

quircs production at the time of surréndor
e¢ded for the trial.

the costs on the roguesnting state.

of Artiele X is to mect in advance nnssible
the Oonvention on the ground that it nay prejudiecdally

n

operation of ¢xtradition treaties To mar.. the difreroncc

nvention snd an eéxtradition treaty, it wus also
time proncsed tu use the word "transfer" ingter
"surrender! in the title »nd throuchout the text
word was ultimately preferred, on the ground th
re vell knovn '

4

It 1= nronosed that

rnvention

L
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OPENING OF THE DRAFT FOR SIGNATURE

The draft is the work of the Government representatives sitting as
members of an advisory body, tnd not of persons empovercd to negotiate an
" intornationtd conventicn and open it for signature, To bring it into
operation (vidth cor without amendmonts) this further process must be gone
Shromgh and be followed by the deposit of ratifications, Before these steps
cun be taken, the competent dupartiments »f the Ceovernments may raquire time to
examine cor>fully the somevhat novel provisions of the draft.

It is for this reasen that the Comrdssion is sending; the draft -at the
present time to the Governments represented on it, notwithstanding that it bag
not yet concluded its examination of the question of aétting up 2 joint United
Netions tribunal for the trisl of wer cririnals nnd thet it may be desirabl: for
the game meeting of plenipotantlurics to deal with both schemes.:

e

WHAT STATES MAY BRECOMZ PARMELS T0 THE CONVENTION?

2V

It has beon gaid above thet the Convention iz intendsd to operzte only
ag betweon the Tnited Nations, and not as between thos: states wnd neutra:
states, What preciscly are the states which should be admitted to beecone
purties to the Convention can only be deeided by the mecting of plenipotertiszrics
which opens it for sipgnoture, The sume question vwill arise in repard to ruy
convonvion which may be drafted % provide gome form of Joint United Netion:
tribuncl to try wer criminals. The Comsdssion resccoves the right to make o
reconmendation regarding this matter ot a later dste,

CONVENTION FOR THE SURR.
AND OTTIER. Wi OWEE]

(Bnumeration of the Heuds of St ates)
Having resolved t< conclude a Convention with the obicot
surrender of war criminals and other war offgnders,
have opoointed as thoir Plenipotentiasrics tho following:
(list of Plenipotenti wtios)
Who, having communicated thoir full poars, found in
have agreed ¢n the fellowing provigions

of achieving the

good cxd aue

!'L!."ti’ 1: 1

The liigh Contracting Parties mutu:dly aores to surrender to cach othur
asceording to the procedure Hercinoft ]
execution of sentence or 1

-

¥ orovided, f'or the purposes of trisl or of

rgong found within their jurisdiction wh

crimes, including offences against the 1-ws
either within thes Jjuricdiction of tho

r its nutionnls or the srmed forces of

are ‘charged ;ith or
and customs of war,
requeating astate or
the stat:

COl

3
b -

he High Contracting Pa to surrender to cach

the purposcs of trial
scng, netiomnli or former
. their jurizdwction amd

hexrpged with 3 1 : cormfort to the snemy or of an
offence commdtted with the intent to ther the cauge of the enamy or of an
ol e X - neans of 1 pover or oppertunity afforded by & state of
ar or Lamied hogtilitiea or by hostile cupation of territory of the reguesting
- t 4
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Article 1V
The reqguest i :
linlamatic channel, and shall be exceuted by the appropristc
exceutive or adndnistrative authorities of the roquestud state,

ronder shall be transmitied taroush the

o pp e

The person whose surrender is requested under the terus of this

intion shall in no case have recourse to any form of judiecial
rrocedure provided in the extradition treatics, laws or r pulstions
of the reguested state, The request shall contain in any cvent:

3 0

alleged offender:

f e \ “ i
(1f known) and Jescraipllon

the descrintion of the allcpged offénce rau

penalty which caon be inflicted for that offence,

The Government requesting surrender shall in every oaso
give vritten assurances to the Covermment fran whon the
surrcrider is requested to the olifoet:

the trial vdl

legal procedurc;

that Jjudgment or findings

pronouncad in open court

1 Contracting
ffender, if ti

saquestod was




“or whien surrendor is poquested oro bh
first be effcted to lhe Government which
the surrender,

' 1¢ the all
unergolng investipgation or i m trial in
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15 pundshable with nisher maximun penalty
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The present Convention canstitutes an oxcd tional ressure
and shall not effect the operation of any treaty of extra-

bhabwvoen munr the Hirh Contracting Partics excant

he ¢xpressly provided:by the teis
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Although the Conmission was thus ready to perform its

functions by the beginning of December, 1943, no casea of waf crimc
were transmitted to it until lst Februwry, 1944. From Jan Lth,
1944, however, it has held regular weckly 'r:rzutings at which it has
discussed various aspocts of its task., .an important result of these
discussions was th® the Commission's terme of reference were
Iextﬁnded to include reporting to and adviging the member Governments

on legal questions and guestiona of method anit policys at the
Foreign Office meeting it had buen contenplabed that such mattors
would bs referreod to another body of Government representatives
entitled the "Technical Committes", and some appointments to this body
were made but it was never formally constituted, The United Nations
Wor Crimes Commission beeczme convinced thot such a division of the
work betwsen two separate bodies would be unfortunate snd with the
consent of the member Goviernments the Comndiasion itself assumed the
functions of the projected Technical Committes.

The Cormission's work thenceforth fell under two heads:=
invegtipation of war crimes with a view to tihe trial of the suthors
cf these crimes and on exadnation of guestions of law, method and
poligy., It will be deseribed under thvsu heads in the remainder of

this report.

INVE "‘TI('AI'ION' OF '1.R CRIMES

The crimes investigated by the Conmission have up to the present
time been crimes committed in the Buropean -nd North African theatre
of operations., Their number has becn sm:all in comparison with the
number of orimes which have been compdtted in uhose regions, This is
no doubt due to the difficulty of obtaining precise informaticn while the
Allied territoriecs are still in enemy occupotion and while prisoners of
wer are still in enemy hands, BRvidence suffieicnt to raise a prima facic
cage againgt an alleged offender cannot always be expected =t the
present stage, Vhat the Commission requircs is that the matericzl before
it should show that there is recscn to believe that o war crime of
reasonable importance has been comnitted, «.nd thut there is food reason
. to think that the allezed offender, if awdwhen he is put on trial for
the offence, will be convicte f1. It is not, thbfuf\x{"u, essential thav
the nome of the accused should be knovn, if it is reosonably certain
that it can and will be obt: ._m,Ci in due courge; nor is it essential
that the evidence should be complete if it is reasonably clear that
further evidence can and will be available on ths spot when the country
where the crime was committed is liberated,

RECOMMEND/TIONS 5UBiITTED,

The work of Committee II of the Commin.ion (dealing with
Enforcement) and of Committee ITI(Legal Questions) has resulted in the
adoption by the Commissgion of the following recomnendations which have

¢en’ tronsmitted to the Governmments of the United Nations represented
in the Commig=ion,

(2) a Recommendation ndopted on May 16th, 1944 (C.21) that the
Governments through thoir national of'fices should communicate
to the Commission liuts of the encny military nd civil persons
in authority in e¢ach occupied district wnd particulars, so
far as known, of war crimes committed in those districts;

this Recommendation ~lso advocated that tho military authorities
should put and kecp under control all persons whom thoy found
to be or to have been moembers of the 83.3. or the Geatapo,




\ - -

(¢) o later Recommendation adopted on July 18th, 1944 (C.34)
providea in the casc of the states which were satellites
of the Axis that menbers of the German 3,3, or the Gestapo
found in those countries and the merbers of the police force
of those countrics, whether civil or military, who had
gerved or were still serving as district chiefs in any
country occupied by Nazi forces Shullll'l also be put and
kept under control;

(d) a Recom.endation adopted on June 13th, 1944 (C,31) us to the
type of clause which ndght with advantape be inserted
in the armistice to ensure the surrender of persona who
were wanted in connection with war crimes by the Governments
of the United Nations;

(e) a Reccmmendation adopted on June 13th, 1944 (C.30) in
favour of the establishment as part of the Supreme Allied
Command in eneny territory of a group or sgehcy to help the
War Crimca Commiszion in its work, .

TRANSFERS OF WAR CRIMINALS

In order to facilitate the trangfer by one of the United lgtions
of war criminals who are in its custody to anocther of the United
Nations desirous of placing the individual war criminal in question
cn trial before ita national courts, the Comcission has framed and is
transmitting to the Govermnienta of the United Hations the draft of a
treaty for this purposc, The draft is based upon & text which was
prepared under the auspices of the Ministoers of Juatice of some of the
United Nations, The draft submitted by the Commission is accompanicd
by an explanatory memorandum (C.47).

IXTRADITION BY NEUTRAL STATES

The Commiszion has not made any reconmencation =rith regard to
war crindnals taking refuge in noutral tecritory. This matter has
alroady formed the object of diplomatic reprosentaidions by the
Unised Kingdom, United 3tates and 3Soviet Union,

TRIBUNALS FOR THE TRIAL OF WAR CRIMINLLS

The principle laid dovm in the Mogcow Decleration that the authors
of the German atrociticg are to be sent back to the countries where
their crimes were comuitted, there to be tried by the laws and in the
courts of those countries, has formsd the basis of the work of the
Comigsion, The majority of the cases which have been transmitted to
the Co:m;-is:.i.cn can and will be brought to trial in the national tourts
of the United Nations, There is, however, = difference Letween the
legal principJ.-;u adopted by the Continental countrieg and those which
obtain under the Anglo American gystem. Under the lutter the ordinary
dourts cf the country do not in the absence of special srrangementa
to the contrary have jurisdiction over the azcts of an eneny in time
of war; consequently war crimnes are not in gencral cognizable by the
ordinary courts: they are dealt with by militury tribuiale or
military commissions. On the Continent the position is different,

An act conmitted by an eneny in time of var is cognizable by the
ordinary courts, J‘.u} an f‘l'"'-.,";c s charged against an enery must be dealt
with in accordencs with the laws enforced by those courts, It
follows that o war crime, i.e. a violation eof the laws of war only
falls within the jurisdi :t;;‘-'; of' such courts if it is also an offence
against the law of the untry.
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The laws of the United Nations on the Contiaent are not uniforn
in this respcct. In the casc of some states the criudnal law of
the country docs not cover nll violations of the Lvss of war Whe L
that is the casc o« wor crime coxitted in that country or agoinst one of
its nationals, may not con#titute 2 crime and would go unpunishod unless
some other jurisdiction can be set up competent to deel vith the offence.

To meet this situation the Comdssion is sotisfied thot an intoer-
21lied tribunal ccrmetent to excreise jurisdiction in any case of a
violation of the lavs of war should be set wp. The Cormission 1s
nov engaged in the preparction for consideration by Governixnts of a
draft treaty or convention for the estoblishient of such an inter-
allied court, and hopes to sub:dt this draft ot an ecrly date.

An alternctive and iore ropid method of setting u: such a court
would he by an order of the Supreme Corzaander in the field A
draft rocoxicndation for this Hurvose is alsc in coursc of prevaration.

The institution of such an inter-allicd tribunnl or tribuncls would
be useful iu other cases as well 2s those wvhere the criminel law of the
country may not render a nrrticulir ver crime puiishedble ot all.  Thore
will be cascs in some Continentel countrics vhere on act vhich mipght
constitute a serious violation of thc lavs of wor wicht if denlt wrth
under the ordincry cerininal lawr of the country bo subject only to a
penalty which would be quite incdeguate.

Such a tribunal nmisht zlso be useful to the Allied Povcrs for
dealing viith the suthors of sorc of the atrocitics cormitied by the
enczy which were not coanitted in any one particulw country.

Whatever cnslication mny be given by the Allicd Governnents to the
vassage in the loseor Declaration that the trentnent to be neted out

to the authors of war cri.cs which have no particul r geographical
location is reserved ror ¢ decision of the Allicd Powers, therc will be
some cases wherc the brutclitics coxdtted in countries occupicd by the
enoty on the Continent of Europe have been directly bascd upen decrees
or ordinances issucd by scue linister or functioncry in Berlin. The
nublic wAll not readily wunderstand -shy the Nezi oi'fieinl ot the head
of the adiministrotion in o particular occupicd country is to be put on
tricl for a vmr crine such as the issuc of n local ordinance ordering
the cor.r,wu.'l.sor} deportation of a larpge number of the loenl irhebitonts
to Germany to work there, if the ifinister or functionary o iseued the
decroe on which the loenl ordinsnce wos bascd is not also to be put

on trial For the latter ~urcose, however, some inter-allied tribunal

will be advisable.

EPORTS ON SPECIAL CLASSES OF JAR CRI IS

The Cormission hhe in viewr the presnrntion of reports on some
of the classcs of war crines which have boun comdtted in the courso of
the nresent strurszle

Meny of the brutelities vhich have been cormitted by the cneny
cermot be wnderstood if they cre reparded oo nerc criminal acts of
individual or groups of individusls such 25 have odourrcd in previous
Wars. Soric of coursce have this choracter, but they are not the mcst
characteristic. The shecial feature which hos movked and rendered 80
horrible the strugsle of the Axis Porers for “rorld douination has boen
the constant recurrence in pursucnce of o policy whlch was dictated by
Borlin of crimes of well-roriced types. cach ecleulated o sccure 2
sarticular shject or chjects and deliberately ordored or encouraged
for that purpcsc Sxezples ore the cwmaig against the Jars, the




cr:r wign apainst the Po i ligentais. the bnzrors of the

oneentra 'LlL. cuips, t o stucuios o8t ¢s, destruction
of viliages and other inr. orisn aiocl ot brealuing the
spirit of 2 populition.

The Cormission feels thut the policy of syster ,L.t:l.c pwdshuent
of wor orimes which the United Hations have adoorted ; :E".'.il of its
Jurpose and even produce & revadsion of pojulor ;1 ..-l_nb in certain
countries, if this esscential foet which is the chicf reason for the
policy is not brought home t- the abdlie.

The rep g in nind would be vreptred with
o view to nub llC" blon 4 thc. L.*,;.-roprl-.tc monent and srould shoy the
cornopgtion betrecon the individunl erizcs of uach tpe and the co.zon
policy .r’ru.cn they emxoressed, therely ncking asivy for the genercl
nublic to copre! m;d thu ._i "‘bJ.J.J_c-' tion for cnd the nccessity of the
severity vhich had beca sheom ! ivwards thedr nerpetrntors.

An additional reason for the preoorotion snd eventusl nubliceation
of such r¢ports under the authorily of the Cormission is the noed for
correcting the ideco wrxdoh ds zll too provalont that the stor J.O"’ of the
horrors pergetrated by the enery are wtrustorthy exasperations desircy

for - ropagonda pwroses

The roports would therefore be franed so =6 to denonstrote in a
reedsdle forn whichh might Do cipected t\, he ni‘ interest tc the ubliec
at lorge not neroly t‘ 0 gen .\,_:.‘L policy pursued by the Mxis porers, and
the perticulor apwlics t:rm of thet solicy in ench of the ocoupicd
countrios, .Jut also thz focots disclosed in .the cas: s of war criues
brought to trial ond the punisiments inflicted

PAR EASTERN SUB-COLZIISSION

The worl: of tho Comraission hee hitherte beon devoted aliost
entirely to war crimes coviditted in the Buropean ~nd African theatres
of war, but wor has nowv been in progress for any years betwesn China
end J:,__;an and for a shorter poriod between Jopnn and the estern Powers.

To cope with the var criics comitted by Jopan in the Par East,
the Cormaission has adonted a proposal made by the Government of Chine
for the establishnent of a sub-curiission a2t Chungking This sub-
coraission will function 28 2 bronch of the Comidssion in London.

It moy eventunlly be found necesscry to sct up other sub-cormissions
in the Far East.




UNITED NATIONS

DRAFT CONVENTION FOR THE ESTAELISHMEND? OF A UNITEL
NATIONS JOINT COURT

Memorandum by the Drafting Committeeo
g

reamble has been designed to provide an appropriate
for Article A 1 which Committee II decided should
Preamble,

a re=draft covering articles: A (Preuss 1)
(Preuss 2) and a new article of which +

2
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mnittee on September 14th, These articles hac
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22 September, 1944,

UNITED NATIONS WAR CRIMES COMMISSION

CONVENTION FOR

JOINT COURT

Draf't Presented by Conmittee IT

(Nemes of the High Contracting Parties .eeee.)

desirous of ensuring that the perpetrators of war crimes committed by
the enermy shall be brought to justice,

hecognising that in general the appropriate tribunsls for the
trizl and punishment of such crimes will be national courta of the
U..ited Nations,

Mindful of the possibility that cases may occur in which such

conveniently or effectively punished by

lave docided to set up an Inter=allicd Tribunal before which the
Governments of the United Nations may at their discretion brine to
trial persons accused cof on offence to vhich the Convention
bringins them before a national court, and
purpose have apoointed ag their
lenipotentiaries)

heir full




claim or colour of authority of » or in concert with o agtate or

other politicel entity engaged in war or srmed hostilitics with
of the Hipgh Contracting Parties, or in hostile occupation of
territory of any of the High Contracting Parties,

o

ARTICLE 2

The Judges of the Court and Mewbers of the Court shall be
clected in accordance yith the following provisions :

(2) Within thirty days after the coming into force of the
Convention, each of the High Contracting Partics ghall appoint
threc¢ persons as members of the Court, The names of the persons
30 appointed shall be transmitted to His Britunnic Majesty's
Principal Sceretary of 3tate for Foreign Affairs in the United
Kingdom, who shall cormnicate then ferthwith to the other High
Contracting Parties,
(b) Within fifteen days after the communication of the said
names to the High Contracting Pertics, His Britannic Majesty's
Princival Secrctary of State for Foreign Affeirs ghall cenll a
conference of representatives of the High Contracting Purtics to nwe
in London at such time and Place ws he may direct,
the confersnce shall proceed to the clection of the judges
Court from among the members of the Court, The clection sk
plece by seerct ballot and by such mathod of voting ag ti

S0 letermine, The nuiber of judres to be 2lected shal

the confercnce,

hich becomes a party to tHe convention ~fter it h
11l appoint three nenbers of the Court os provided
s shall in the same maamer be comsunicaoted

sontracting P.rtics,

ARTICLE 3

the Court shall be
shell possess the

convuraant
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ARTICLE 6

: Judges of the Court mey not exercise any politiecal or
dministretive functi on, or engage in any activity of a professional
nature so long a5 they ars judges of the Court,

ARTICLE 7

Judges of the Court as well as the Registrar of the Court
and the Officer appointcd under Art, 11, para, 2 to conduct
prosecutions, shall enjoy diplomatic privileges and immunities,

Jil 14. ICL‘.‘ 8

(he Court shall elect its President and Vlce-Prc.siriunt,
wwpoint ite Registror and otherwise perfoct its organisation and {
of its Divisions,

ARTICLE 9

14 A Jjudge of the Court who desires to resign m_.; post ghall arrang
Ath the President as 4o the date on which hig reci ignation shall
take ',fi-act.

24 The Court, with the concurrcnce of not less than three=fourths

]
of the judg @8, moy retire a Judge vho has ceasced te be able adeguately
to perform the functions of his office.

ARTICLE 10

[he Court shall cated 1 rules for the sdministration and

proce 1ur‘- of the Court and i Divisioris. The Court shull have suthority
to nmend or to supplement > rules from time tvo time

PTCLE 11
msibility for the conduct of prosecutions before
neral rest with the Government of the United

is brought bufore the Court,

to in saxrt. 2, para,(b) shell zppoint an

ted the conduct of the prosecution in
overnment of the United Notion primarily concerned
cution shatild not be undertalen by itas own

w3 the Court




e Zach Division shall consist of not less than five Judges

who shall be designated fram time to time by the President of

the Court, The Divisions shall sit at such Prlaces, and shall
continue to exist for such periods, ss the President mas determine,
3 Not less than five Judges shall git to hear and determine
each case,

ARTICLE 13

Bvery Judge of the Court shall s &t the commencement of the
first public session of the Court which he attends s Make a solerm
declaration in open Court that he will exercise his functions,
and duly sdminister justice without partiality or favour
according to law.

4RTICLE 1L

The Court may
(2) Order any witness to attend and be exwnined before the Court;

(b) Sumon any perason with expert knowledge to give evidence in
any casc;

(¢) Order the disclosure and production of any docunent, exhibit or
any other thing connccted with the cage

-

letters of request;

point commissioners for

£RTICLE 15

rovisions of this Conventiom, an accused person
1 before the Court shall, in .ddition to any
which he enjoy under the convention or under the

sy

'd in writing of the charges sgadinst him, which gha
o 1.

fficient déetadl bto wive hin reasonab
Y2 hig def No .

opportunity to preperc his defenco,

benefit of qualified le ral counsel chosen
is not represented by counsel of his own ol

rd legal counsel for hig




ARTICLE 16

learings shall be publie unless the Court for reasons which
directs that the hcoring shell tuke place in camera.

ARTICLE 17

L No person shall be progecuted before the Court if he has
already been convicted or acquitted of the same offence befors a Gourt
of one of the High Contracting Parties,

2. No trial or sentence by a Court of an enemy or former cnemy
gtate shall bar trial or sentence by the Court, If o sentence hag
been impoged by a Cowrt of an enemy or former enemy state, the
penalty already undergone shall be taken into account in fixing any
sentence which may be imposed.

ARTICLE 18
The Court shall apply

General international treatics or conventions declaratory
the laws of wer, and particular treaties or conventions csteblishing
laws of war parties thereto;

International customs of war, as evidence of a generzl proctice

s Laws;

L 11 =
xblished among civilised peoples, from the laws of humanity, and

the dictates of the public conscience;

The prineiples of the law of nations, derived from the usages

& L165

The principles of criminal law generally recognised by civilised

The Court shall sit in private to consider its
dpes shall observe scerecy a3 to the : of theis




ARTICLE 22

+he oxpenses incurred in connection with the
nd functioning of the Court, the galaries snd ex
and offiecisls of the Court and of their staff

of sentences imposed by t

28 the High

L

establishment
penges of the judges

and by the execution
he Court, shall be defteyed in such manner
Contracting Parties m:

may determine,

ARTICLE 23

The Hign Contracting Parties undertake severally to adopt

be necessary to give effect to the provigions

such measures

sl ‘}'
of the Convention,

HRTICLE 24

¢ Convention shall be ratifie 1,

etifications shall be de pogited in Londo
f the linited Kingdom of Great Britain

3 verbal shall be drawm up recording the receipt of
ation and & copy duly certified shell |
th

[ T=

hell Le gent through
High Controcetin

ARTICLE 25
SRTICLE

f ratifications deposited with the Government
d by That € Iminen’ ficicnt to
Court, His Britannic Jesty's Prineipsd
Flairg shall zddress

ress o communic
Contractinge Porti

] tho
the coentl r o'

] the diapatceh

ation
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ARTICLE 28

Unless an ogreement is arrived at between the High
Contracting Parties for the variation of the date referred to in
the last paragroph of irticle 27, the said dnte shall be
commmnicated to the President anad arrangements shall be made
by him for winding up the Court by the said date,

.t‘LRT Im 29

Without prejudice to the alidity and the completion
of ony sentences imposed by the Court which may not have expired
at the date fixed for the winding up of the Court, and without
prejudice to the distribution between the High Contrecting
Parties of such expenditure ag it may be necessory to incur
after the dete fixed for the winding up of the Court in conncction
with wcompleted sentences imposed by the Court, or in connoction
with the winding up of its affairs or the pregervation of ita
archives or with other matters and subject to any further sgreement

8y be concluded betwsen the High Contracting P rties,

he Convention shall cease to have effect on the date fixed for the
vinding up of the Court,




C.50(1)
30 Septembor 1944

UNITAD NATIONS WAR CRIDGS  COMMISSION

Ly . — -

DRART CONVENTION FOR THE ESTADLISIMENT OF A UNITHD NATIONS . -1 CRL WD

—————— e —— e ——

COURT

S——

(Names of the High Contracting Parties ....)
desirous of ensuring that the perpetrators of war orimes commaitted
by the e¢nemy shall be brought to justice.

Recognising that in general the aporopriate tribumals for the
trial and punishment of such crines will be nationzl courts of the
United Nations,

|indful of the possibility that ceses may ovcwr inwhich such
crises oamot be conveniently or effectively punished by & national
court,

Huve docided to set wp =n Inter-Allied Court befcre which the
Governnents of the United Nations may at their discretion bring to
trial percons acouscd of an offence bo which the Convention applics

in preference to bringing thon beflore a national court and

For this purposc have appointed as thelr slenipotentiarics:-

(namos of the plenipotentizries)
who = having commuioated their full powers found in good and due
rorm -
Hove agrecd as follows ;-
ARTICLE 1

1. Therc shall be establishcd a United Nations Yar Crisee Court
for the trizl and punishment of persons choarged wdth the comnission
of an offence against the laws and customs of wor.

24 The jurisdiction of the Court shell critend tu the trial and
sundshment of “ny person - irrespective of rank or posi tfon = who
has committed or attepted to comnit, or has ordered, o used,
dded obetted or incited another person to counit, or by his
failure ‘to fulfil o duty incwibent upon hin has himself ocamitted

o

2] 2 anrs e ) | i et ’ ry 4o iy
i off'énce cruinst the luws and customs of

3. The jurisdiction of tho Court as « hove shall extond to

off'ences comuitted by the members of the traed 1oreed ho cavalin
uthoritics or other porsons tceting under the AuGIOrLY . or




elaim or colour of suthority of, or in ooncert with o state or
other politicol entity engared in wor or armed hostilities with any
of the High Contracting Prartios, or in hostile oceupation of
territory of any of the High Contracting Porties

ARTIOIE 2

The Judges of the Court and lormbers of the Court shall be
chosen in accordance vith the follovring vrovisions:

(2) Within thirty days of'ter the coming into force of the Convention,
each of the High Contracting Purties shall appoint three persons

2s members of the Court. The names of the nersons so amointed
shall be transmitted to His Britannie Majesty's Principal Secretary
of State for Foreign Affairs in the United Kingdom,. who shall
conmunicate them fortindth to the other High Contracting Prrties.

(b) Vithin fiftoen days after the communicction of the s aid nemes
to the High Contracting Purties, fis Dritamic Mo jostyts Principal
Secrotary of State for Foreign Affairs shall coll = conferonce

of reprosentatives of the High Contracting Parties to meet in
London ot such time and place as he may direct.

(e) The conference shall vrocoed to the election of the judges

of the Court from among the members of the Court. The cleetion
shall take place by seerct ballot and by such method of voting as
the confercnce may determine. The nuher of Judges to be elected
shull be deternined by tho conference.

() Any state vhich becomes o »rty to the convention after it has
come into force, shall appoint three members of the Court as
provided in para. (2). These names shall in the some manner be
communicated to the other Hich Contracting Parties.

ARTICIE 3

The merbers of the Court shall be nationals of the High
Contracting Parties and shall ossess the highest léqnl
qualifications. The; shall be conversant Aith el ther English
or French.

ARTICLE &

The date of the first mecting of the Court shall be set by
the conference referred to in Article 2, para. (b) - this first
meeting shall be in London. The Court shall thereupon decide
upon its seat, which it may change ot any time. The Court may
decide to meet clsevhere than ot its seat.

ARTICIE 5

i In the event of o vacancy aneng the Judges, the Court shall
proeced to the clection of a judge from anonz the members of the
GL.)LII‘t.

2. In the event of o vaconcy anong the members of the Court
the High Contracting Party whe appointed the member whosé plice
is vacuted sholl designate his successor.
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ARTICLE 6

Judges of the Court moy not exercise any political ur
ndministrative function, or engage in any activity of & professional
nature so long as they arc judges of the Court.

ARTICLE 7

The Court shall elect its President and Viee-Presidont,
vsoint its Ropistror and othervisce perfoct its organisation and
., 4 1 =

that of its Divisions.
ARTICLE 8

Judges of the Court as well as the Registrar of the Court
and the Off'icer appointed wndér Art. 11, para. 2 %o oonduct
wrosecutions, shall enjoy diplomatic privileges and imnunitics

1. 4 judge of the Court who desires to resipn iis post shall
rrange with the President as to the date on waich his resigmation
shall take effect.

2 The Court, with the concurrcnce of not less than threo-
fourths of the judges, may retire 2 judge vho has cdascd to bo
able adequately to perform the functions of his office.

ARTICLE 10

The Court shall ostablish rules for the administration and
procedure of the Court cnd its Divisions The Court shall have
authority to amond or %o supplement these rules Irow time to tinc.

ARTICLE 11

L. he resconsibility for the conduct of prosecutions beiorce the
Court will in gonoral rest with the Governnent of the United Netion
by which the cnse is brought before the Court.

2. The confercnce reforrcd to in Art. 2, para. (b) shall appoint
an officor to whom moy be entrusted the conduct of the prosccution
in any case in which the Government of the United Nation primrily
concerned prefers that the prosecution should not be wdertaken
hy its ovm represcentotives.

3 This officer shall be assisted by such staff as the Court

nay think necossaxy.

L. The exponses ineurrcd in connection with the prosecution of
cases entrusted to the officer apsointed by the Cowrt shall be

bornc by the State which has transmitted the cose to the Court.
RTICLE 12
: For the trial of eases the Court shall sit in Divisions.

Pach of the Divisicns sh2ll in the trial of enses gssipned to it
axcreiso the powers conférred upen the Court
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> Yach 'Division shall consist of not less than five Judges
vho shell be designated frop time to time by the President of
the Court, The Divisions shall sit at such plices, and shall
continue to exist for such periods, 28 the President nay determine,

Not less then five judpes shzll sit to hosr and determine
zach ease,

ARTICLE 13

wvery Judge of the Court shall, =t the commecncenent of the
first public session of the Court which he attends, make a solenm
deelarotion in cpen Court that he will excrcise his functions ’
and duly cdasdnister justice without partiality or favour,
according to lav,

ARTICLE 1L

The Court nuy

Order sny witness to attend and be examined before the Court;
Sunmon any pergon with expert knowledge to give uwvidence in
Ny cascy

thic disclosure and producticn of ny deew wnt, exhibit or
or thing connucted vith the case;

a.ue letters of requust;

azpoint commissioncrs for thé taking of

ARTICLE 1

2 rovigions of this Convention, mn nccuscd |
pearing for trial before the Court shall, in «ddition to aony
spseific rights vhich he may enjoy under the convention or under

rulzg be entitled w:

be inforned in writing of the charpes s-sinat hir -
act forth in sufficient dets=dl to give him » reasonable
ortunity.to preo;

2 0 have o reasgoneble opsortumity to preperw hig ‘'sfénca,

5o To have the benefit of qualified legol counsel chosen by himge

If the aeccused is not represented by counsel of his owm choice,
the Court shall assion qualified legal counsel for his defenca,

ve prugent during the conduct of the progucdings,

nage guch pleas and defenyes as nre generally rec

civilised nations,

evid




\RTICLE 16
Heaprings shall be Hublin unless the Court for reason: viddch 1t
directs that the hearing shall take Jlace in cotmera.

ARTICLE L7

Lo No serson shall be -rosecuted before the Court if he has already
been convieted or coquitted of the some offence before a Court of
one of the High Contracting Partics

2
[

L No trial or sentence by a Court of mn eneny or forner cnomy
state shall bar trial or sentence Ly the Court If n sentence has
been iimosod by a Couwrt of an eneny or formoelr cnomy state the
seralty already undergone shall ve taken intoe aceount in fixing ouy
sentence which may be imposed.

The Court shall

Gene 21 international tr ;8 or conventions
of wvar, and porticular trcatics or convontions
of vrar between the purties thereto;

) International customs of wor, as cvidencs of
weepted &s 1ow;

¥

-
1

of the low of nations, derdved fron

mone civilised peosles, from the laws ol
sates of the public conscilence;

of eriminel law senerally recogmised Uy civilised

it in

S4Crec)

Gvery Judgment

1] state the reaso

nn

L0000 Cx‘dl‘t
sluding dsatl




ARPICLE 22
——— l

8 incurred

The expense -in connection with the
nd functioning of the Court, the salaries and o
and officials of the Court and of their staff,
o' 3e

¢stablishment
sentences imposed by the Court, shall %e f
a8 the

penges of the judpes
nd by the execution

: defrayed in such manner
2 High Contructing Partics may determine,

ARTICLE

The High Contracting Parties undertais severally to adopt
such measures as may be neeegaary to
of the Convention,

rive effzet to the provisions

ARTICLE 21,

Convention ghall be raotified,

The ratifications sh 11 be iepogited in London
Government of the United Kingdom of Great Pritain

A ;"I‘w:‘.s verbal shall be recording tl
:ach ratification and a copy duly cortified sholl i
liplomatic chunncl to cuch of

with the
md Northorn Ircland,
SGramoup 16 receipt of

e sent through the
the Heh Contracting Parties,

ARTICLE 25
e
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bnless an agreement is arrived ot betw the High
Contracting Partigs for the varistion of the date referred to in
the last pa raph of Article 27, the said date shall be
comnunicats the President and arrangements shall be niade

by him for winding up the Court by the said

ARTICLE 29

Without prejudice to the vo idity and the comwpletion

3 v sentences imposed by the Court which may not hawe cxpired
at the date fixed for the winding up of the Court, and without
prejudice to the distribution hetween the High Contracting

Parties of such expenditurc as it may be necessary -to incur

f'ter the date fixed for the winding up of the Court in connecticn
with uncomploted sentences imposed by the Court, or in connection
with the winding up of its «ffairs or the pregervation of its
wehives or with other matters and subjcet to any further agreement
which ray De concluded betweon the High Contracting Paxrtics,

the Convention ghall cease to have cffect on the date fixed for tle
winding up of the Court,

o
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It is recommended, thersfore, thot the United Nations
Governments request that the Supreme Comrander of cowoperating
United Notions military forces in each theatre of operations
copoint military tribuncls for the trial of enemy nationals who
e eharged with hoving committed offences in violation of the laws
and customa of war, upon the following conditions
(a) That, in sccordonce with the first poragraph hereof, a United
Netions Government roquest in writing that suvchengy nationals be
tried by such 2 tribunal,

(b) .That, in sccordance with the Pirs paregraph hereof and
consistent vith the jurisdiction of such tribunals, the Unite
Nation sc requesting h a trial surrender custody of the ac
he convening avthority of the tribunal,

United Nation so recuesting such o trial produce

the guilt of the acccused and fUlly co=operate
i

designee in the preparation

3G, includings the nttenduance of wAtnesses

1ary and other evidsnce,
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It is recommended, thercfore, thet the United Nations
Governmments request that the Supreme Commander of comoperating
United Notions military forces in each theatre of operations
copoint militory tribunsls for the trial of enemy nationals who
are charged with having committed offences in violuation of the laws
and customa of war, upon the following conditions

(a) That, in nccord-nce with the first poragraph hercof, a United
Notions Government request in writing that such enoy nationals be
tried by such 2 tribunal,

(b) That, in accordance with the first parsgraph hereof and
congistent with the jurisdiction of such tribunals, the United

Nation 8o requesting such a trial surrender custody of the accuse
the gonvening avthority of the tribunal,

United llation so recuesting such < trial produce
svidence of the puilt of the sccused wnd fully co=operate
ing .u*-:i'-ul“i.'i:y or his designes in The preparation
includine the attendance of witnesses s
iy and other evidence,
locs not s8it in the territory
however, when necessary the
such a trial.
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26 September, 1944

UNITED NATIONS WAR CRIMES _COMMISSION

RECOMMENDATION FOR THE ESTADLISHMENT BY SUPREME
MILITARY COMMANDERS OF MIXED MILITARY TRIBUNALS
FOR THE TRIAL OF WAR CRIMINALS.

Consonant with the Moscow Declaration, lst November, 1943,
the prineiple is accepted by the United Nations War Crimes
Conmission that, with the exception of major war oriminals, whose
offences have no particular geographical localization, war
criminals, upon apprehension, will be sent back to the countries
in which their crimes were committed 'in order that.they may be
Judged by the courts of such countries, The mentioned countries
thus have a paramount right to such oriminals and their courts
have primary jurisdiction, The recommendation contained herein is
made in full recognition of these principles,

It is recognised that a military commander of an army in
campaign has full power to constitute military tribunals and to try
all offences against or affecting such army or arising out of or
incident to the operations of the enemy or persons aiding or assisting
the eneny. It is recognised also that a military commander of an
army in occupation of enemy territory has full power to constitute
military tribunals and to try all cases involving the gafety of his
army or the maintenance of law and order, Accordingly, such offences
and cases are not within the purvicw of the recommendation contained
herein and the recommendation is not to be considered as a limitation
of these principles or as a restriction upon the mentioned powers of
such military commanders.

The Unitcd Nations War Crimes Comnission will recommend to the
United Nations the creation by convention of a United Nations War
Crimes Court or Tribunal, for the trial of war criminals. However,
it recognisea that delay may occur while its recommendation and the
proposed convention are being considered by the United Nations thereby
affecting the expeditious trial of cases., Accordingly, it is deemed
necessary that some tribunal or tribunals be established in interim
to try war criminals,

In cage a United Nations War Crimes Court or Tribunal is
established by convention it is considcred desirable that, in
addition thereto, other tribunals be cstablished to try such war
criminals as any United Nation may so request, to the end, that
every means for the effective prosecution of war criminals are
egtablished and maintained, and that no war criminal escapes trial and
punishment by reason of thc inability to effect a specdy trial.

It appears that the Supreme Commander of co=operating United
Nations military forces in each theatre of operations has the power
and is ontitled to cctablish military tribumals and prescribe their
composition, power and procedure,

It is belicved that such military tribunals provide a just and
expeditious mcons for the trial of war criminals pending the
establishment of a United Nations Wer Crimes Court or Tribunal, and
thereaf'ter in addition to such court or tribunale.
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It is recommended, therefore, that the United Nations
Governments request that the Supreme Comnander of co=-operating
United Nations militexy forees in each theatre of operations
appoint military tribunals for the trial of éneny nationals who
are charged with having comnitted offences in violation of the
laws and customs of war, upon the following conditions :

(a) That, in accordance vwith th: first paragraph hereof, a United
Nations Government request in writing that such cnemy nationals be
tried by such a tribunal,

(b) That, in accordance vith the first paragraph hercof and
consiastent with the jurisdietion of such tribunals, thc United

Nation so requesting such a trial surrender custody of the accused to
the convening authority of the tribunal,

(¢) That the United Netion so requesting such a trial produce
substantial evidence of the guilt of the asccused and fully co=operate
with the convening authority or his desipnece in the preparation

and trial of the case, including the attendance of witnesses and the
production of documentery and other evidence,

(d) That the tribunsl docs not sit in the territory of any
United Natien, excepting, however, whon necessary the territory of <h.
United Nation requesting such a trial,
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UNITED NATIONS WAR ORIMES COMMISSION

DRAFT RECOMMENDATIONS REGARDING THE STURMABTEILUNGEN (S.4.),
’

SCHUTZSTARPELN (S8.8.) AND GEMSTVE STALTSPOLIZET (GESTAFO)
: COAITTEE IIT (DOC, C.53).

rior orders

1) 4n order given by a superior to

not in itself a defence;
Court may consider in individual cases whothe: 1e accused

by such an order in a gt compulsion,




SECRET 0e55
= =a 27 September, 1944.

UNITED NATIONS WAR CRIMES COMMISSION

REPORT OF THE SUB=COMMITTES AFPOINTED TO CONSIDER
VIEETHER THE PREPARATION AND LAUNCHING OF THE PRESENT
WAR SHOULD BE CONSIDERED "WAR CRIMES"

Adopted ty Committee III on 15th September, 1Shi.

On 6th June, 1944, the Commission had before it = regsolution
proposed by Comrittee III on the sub ject of the "Scope of the
Retributive Action of the United Nations" (Doce C.20), This
resolution contained inter alia the following statecment i

"From Jhis general point of view the United Nations War
Crimos Commission considers that the follovding categories
of erimes are within the gcope of its work:

"l, The crimes committed for the purpose of preparing or
launching the war, irrespsctive of the territor: vhere thoge
crimes have been comnitted, "

srred this atatement back to the Committee for
further consideration and the Committee invited Dr, Zéer, Lieut,=Col.
Hodgson, Dre de Moor, and Sir Arnold McWNair (if he were willing to
serve) to form sub=cormittee to congider whether the crimes muntioned
in the above extract, and the preparation and 1 anching of the war
itself chould be considered as ywor erimaeg,

my r 2 - e
The Cemmicsion rafe

Licut.=-Col, Hodgson, Dr, dv Moor and Sir arnold MeNair have met

ani considercd a note which the latter hus been good snousrh to prepare,

the result of their discuss Long, Lieut,=Col, Hodggon
reecommend Committee IIT to adopt the folloving

by individuzls mer
sning azrressive

UMITED NATIONS ARCHIVES |




C.56(a)
6th October, 1944

UNITED NATIONS WAR CRIMES COMMISSION

Supplement to the Minority report presented by Dr, B.Ecer
on the question whether the preparation and launching of

the presen: war should be considered as crimes being

within the scope of the United Nations ar Crimes Commission

On page 11, I referred to the memorandum of the French members of
Commission II of the London International Assembly, To be precise, I
should like to point out that it was not a memorandum but "Observations

personnelles présentdées par le professeur Rend Cassin" on 26th September,
1942,

I quote from these documents:

(2) "La 'guerrc totalc! qQue les puissances totalitairds ont entre-
pris¢ contre 1'indépendence des nations et contre les libertds
les plus sacrécs de¢ 1'homme, se manifeste - en dchors des
combats cux-mémes - par une 'criminalité totalitairc!,

Les crimes ainsi commis sur une dechelle effrayantc suscitent
1'horreur, et appellent un chitiment ayant & la fois un
caractire de rétribution ¢t wi but exemplaire de prévention
pour l'avenir,"

"En réalité, la création immédiate d'une juridiction Inter-
nationalc Crimincllc pour punir les chefs responsables d'avoir
recouru a la gucrre interdite par lc Pacte de Paris du 27

aolt 1928 est pleincment justifidc, La gucrre d'agression
étant hors la loi, comment ceux qui 1l'ont ddclanchée seraicnt-—
ils qualifids pour invoquer la 1loi? 11 ne faut pas oublier
du reste que l'Assemblée de la Sociétd des Nations a condamnd
wienimement la gucrre d'agression comme 'erime international',
dés 192k, donc & unc époque ot 1'Allemagne, 1'Italie et le
Japon, tous trois signataires du Pacte Briand-Kellogg, €taient
aussi tous trois membres de la Socidté des Nations., L'incrimi-
nation légale existe d'ores et déjd et clle est opposable - &
tous les Btats civilisés qui ont été, soit menbres de la
Socicté des Notions, soit signataires du Pacte de Paris, soit
signataires des deux Pactes, Dans cc cas, beaucoup d'infrac-
tions aux lois de la pguerre, sc¢ présenteraient pour lcc reg-
ponsables du crime initial de la juerre d'agression, comme
unc eirconstaniece aggravante, "

Professor Cassin expresses the opinion that the "agercssive war" in
itself is the fundamentol crime to be punished by an International Juris-
diction because it is 2 "totul war" which manifests itsclf in "total criminal-
ity" and beeause it has been denounced ns orime by the Briand-Kcllogs Pact
in commection with the lepal convietion of the Leacuc of | tions, Professor
Cassin has obviously in his mind the Geneva Protocol,

2. To the list of experts in international and crimina
iz i " Y \ : » 2
gressive war" (irrcspective of' the eircuustance

same time a "total war") crime, I should- like

:ntary
el war is
ns, robberics,
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(b) Garofalo (Italy), regards "sggressive war" as a erime.

(¢) Garrsud (France) indicates as = type of international crime
"aggressive war",

Lo Fontaine (Belgium) quoted ILoyd George "la gucrre est un
crime punissable par la loi internationzle" and adds his owm
opinion that "oggressive war" is an international crime,

Lonza (Catane), says thot war is o phenomenon of collective
criminality:
Laprodelle (Fronce) says that berore, there were only two

types of international erimes: traffic in women and children
and pirzey, now it is "aggressive war" as well,

(g) Mercicr (Switzerl: nd) regards "aggressive war" as a crime,
411 these men are quoted in the Introduction to the book "La criminalitd

colleetive des Etets et le droit internetional, written by Professor Vespasie
Pella, edition Bucharcst 126, who holds the same opinion,

53, To the list of experts who regard the present war as o erime beceuse
it is a total one, anl whe think that the political and militery leaders of
the States who launched it must be punished for this fundamental erime, 1
should like to add Professor Trainin of the University of Moseow, who said
in an erticle in the "Soviet War News" of September 4th, 1944:

(a) "Specifically this category of worst offenders against internate
ional and eriminal law include first and foremost the head and members of
the German Government, Hitler and his cobinet ministers. This is the first,
most dangerous, most vicious body of intcrnotional offcenders,

. They took the lead in preparing, organising and perpetrating the most
heinous crime in the history of the human race, the perfidious attack on the
Soviet Union, accompanied by the flagrant violation of all human standards
and all the canons and repulations of international law,"

(b) "The German Army Comnand organising and directing the operations
of this amy of plunder is also to be class with these eriminal leaders
of the Party and Government, and finally, immcdiately associated with this
group are the numerous officials and "L\-z'-ut_'e:.-.--., comaissicners armd Gauleiters
who are putting into practice the poliey of terror, plunder and violence in
the occupicd territorics and in Germany itself, "
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Unitea Hationu War Crimes Conrﬁasion.

Comuittee III votcd on Mﬁy 15th unanimously a resolution
/Doc.20/, as a result of the discussion of my report on the
"Scope of the Retribﬁtivc Action" /Doc.III-L/. This
resolution was sent back by the Commission on Junc 6th to
Committee III for "turther consideration" of its first point.

The report Dou.lII/Q iB the result of this "further

ccn51dcratlon“ in hich th authors /Dr. de loor ond Lt.Col.

Hodgson/, were holvned by Siv kacliair’s paper /DoceC.43/ /.

Comnittee III.at the mecting of 18th Scptember, accented the
rcport and voted for its concluuioﬁs against my dissenting
vote. I announced a minority report and I cm »presenting it
‘in accordaorce with Articlc III, rule 2 of the "Rules", .
‘Piprst of all I wish %o clarify the position of the. problem.
a/ In'my orizinel roport /Doc.fIi-4/ 1 did not cxuninc.whether
e abstract Yaggreeasive var' is or is not a “war crimc". My
report deals with the present war, i.c. the socond -World War,
“wiich is not.only on "aggressive war' but morcovex, a "total
- war", or, as the f'rench say, "lo guerro bilologique'.
b/ My revort deals with the question, whether the preparation
end the launching or the sccond World Wur src.crimes being
within the scope of the rctributive prograrme of the Allles -
I uscd the word “crimca" established by the genersal
principles of crimined law. Tha Ypreovoration and launching
of tho sccond Worid Wur" rmeans in eriminalogical language:
a/ the decision of the Azis Chicfs of States, Governments
and High Coin:ands to »nrepnarce and lauvnch the p“u"cnt

aggressive war as o "totol var', without respect for any

3
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law, cither international or. notiongsl, 1.C. a8 & scriocs
of crimcs. 33
b/ the order siven in 1938 and subscgucnt years, by wic
Axis Chicfs of Statcs, Goverwncrits and High Commands, to
their armics to invﬂdé forcign countrios end to commit
crimes against the "laws and customs of war" and againast the
natisnal criminal lave.
Owing to this, my fundamcntol point.of view, I disagﬁco
with the report, Doc.III)Q, for the following rcasons:=
o/ conclusion 1 is not right cven if limited to the
preliminoery presuoposition thoet an "aggressive war' is not &
erimc ond that conscqguently thce acts propmriﬁg_it arc not
"wer crimes'. |
b/ the report entirely ncgleets the fact that the prosent
war is a "total war", not only an "aggressive war'. |

A
"Acgregadyve Worl cud lis logel CoOSCOUGLCSE.
Although I think that fc rust tackle the problem not
from an abstroet point of vidw as a problem of' “aggressive

war" in abstracto, but as = problem or specific and concrote
’ as

i.c. the fotal war 1938/4hy I should like io

deal with the arquments of the report concerning the

eriminality of simplc "aggrcssive war', because I regard thom
as not convincing.

I admit that T have not the samc authority ond experience
in the spherc of internctional law as Prof., MaclNeir and both
my colleagucs who arc euthors ol the report. Thus, I will

quotc in suoport of my opinion, Somc authors of equal

authority and conmetence us Prol. MoecNair, Dr.de Mooxr and

41

denounce the “aggressive
aeribed by the rules. concerning

in mind that thce languagce
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of Internationnl Low and of its instruments is somcthing
other than the longunge of notional eriminal laws and of
criminal codes. What is important in my mind is thc fact

that the Covennnt of the Leaguc of Mations is the first

positive attompt to transform into lcgal provision the

& &8 cxprcessed for
instancc, by Vattcl,

The follacy of the right of a sovercign state to
wage aﬁ "asgressive wer' was rccognised clthough not in a
satisfactory manncr. The Covenoant stopped short half way
it is truec. It lesscned the possibility of war but did not
forbid war absolutely ond did not deeclare the "aggressive
war" to be an international crime. We 2ll know the
notorious gop in the Covenant through wiich even an
"aggressive war! could slip, the Lfomous provision of Articlc
15, peragreoll 7.

The"public conseicnce" wos not satislfied by the
Covenant. Tho ”public congelence" wos much further ahecad
than the authors of the Coveuant.

If we ncecni the opinici. of a great English criminologist,
Professor Ottlcy, cuoted by leany in his "Outlines of Criminal
Law" 1935, .29, that crimincl legislation must only aim at
cxpressing “the judement _of the svere nscience as_ to the
minimun stindard of right" ond when we upply this general
prineiplc to the problem of "aggressive war'! then the
judgment of thec “avcrajs consciencc", or "the public
conseicence" /both oxpressions mcen the same thing/, was
admirably described by the late Dr. Bishop, Secrctary of the
Grotius Socicty, in his paper on "Criminality of war and
its prevention", rcad boforu the Grotius Socicty on May 5th
1943, as follovis:~-

"It has dowmed upon e nations that war is not only
illegel but that he who mako: war or rather who disturbs

the peuce und who thercby becomcs or threatens to become
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responeible for thc wanton sacrifice of humen lives, is

a eriminal, and ¢s such is punisheblec for a crime

committed cgainst mankind".

The Covenant remaincd beyond " judgment of the average

conscience",

2/ The Geneva Protocol.

The GG;;V& Protocol was on attampt to satisfy the
"mublic conscicncc“, and to'étop up the Tamous gap in the
Covcnant. It hes peon voted by the Leosuc of.ﬁntions but
it has not becn ratificd. This lack of ratification docs
not‘dcprivc the .Gencve Protocol of its great importance as
an instrument with the help of which, ﬁc arc ablc to interprot
rightly tho texts of other instruments, as for instancae, the
Briand—Kcllogg Pact, or the various Pacta of non-aggression.

IToe_lwoortoncce of. tbe Gepnova Praotocal.ligs in tbe.fact

thot it _cgprossed closrl¥, withoud rescrvations oud wiiboul
fgc'légal
9gnxlgsigg_gi_zbg_ngzgg_9E_ngxgaa_:_ﬂhigh_wna_ibg_lngl_
copviction. of the whole of civilised hupanity - thal g war.
of agcressiou.is g iokorsatiopal crime. 4nd it did it ot a

time when the plans for o totel warforc were not nublicly kr ne.

?he lanzuege ol the Protocol ie clcar and lecaves no room
for sdghist nisconstruction., In its preamble it sgys:
"Recognising the solidarity of the mcmbers, assérting that a
waxr of aggression costitutes a violotion of thias solidarity
and an intcernationel eritCress."

Is it possible to maintcin after this that the words

of the raprortcurs, answercd this guestion in his swceech to
the Asscmbly of the Lecguc of llations. He deelared thot a
war of aguression "s¢ trouve non sculement condamnéc, non
seulcment considéréc comme un crimc internationcl, mais

encorc cntourée des danctions, accoinparnéc du chatiment
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pruvvﬁir ¢t au besoin pour la répriner'.
cnruacco of eriizinnl lows crinc, npenalty,
The Assembly of the Leajue of
Ifation d thig inter wct~-tion,

lend=-hol tomer Facts
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its becriang on th:c guestion w napreseive
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wvar is = erime? Compared with:the Geneva Protocol iss
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inwwortance is, oi coursc, luss. It docs not deelure
waplt tone o e o8 the Geneova Protocol 4id,
gonetlons foR origdsicting. o war ornsinst the
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saiagt its leaders.

te, nor wcrsonid puaishiment ag

the Dricad-Illilloze siet, therefore, mersly a lotonic,
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practically valuwslisn, conduwaction of fggresaion?

There is an ¢rtuebsive Lliterature decling with the
meaning ond si;_:ni:i"ic:.'_'tcc of the EBricnd-Kellogg Pocte The:
first, gquesi cuthentice intevprotation or the Poct was made
by Brit:ad himscll. Accordia;'to the account ol the ccranony
of signoture, whon siszning the Pact he declarcd, with the
enthusivsstice ugreanent of cll the 1:1.blc:d. delesates of the
contructing purtice, litorally ue follows: ",... unc pareillo
gucrre Jugrremaiver: cst enfin destitudo, Jjuridigucuent, dc
ce qui constitunit son plus prend donger: sa légitimité,

. e ’ . - s yes 2 1
Frappéc désorucis d illésnlitsé, clle cst sownise au régime

L4

conventionnael @ wne véprlitable nisc hors la loi qul exposc
le Aélincuaat ou désovou in, & 17inimité probablc de
tous sie cov

Anothor fussi suthentic inturgretation of tho-Pact is

the gpeseh of thy unltes ) apy of State for Poreip
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In another part of his speech he describes such States as

law=breakers and recomrends Jurists to re~examine various

laws and treaties, because numerous legal precedents will
have become obaole;te owing to the Pact, VWhat good advice
for 1944,

From the many opinions on the Pact expressed by experts
on International Law, I will quote that of the Belgian,
Descamps, member of the Legal Committee which drew up the
Statute of the Court, and author of a proposal for an
International .Crindnal Court: "Le Pacte aboutit & une
condamnation radicale, intdgrale et absolus de la guerre
comme institution", The author means war of aggression, which is
the only kind forbidden by the Pact,

The Frenchman, Georges Scelle, said that the Briand-
Kellogg Paot abolished the right to make war /except
defengive war or military action determined by the League
of Nations or so.nctions/, and that the theory generally
agrees with the view that to start a war of aggression "is
an international crime",

The moat interesting attempt at a scientific interpretation
of the Pact was undertaken by the International Law Association
in London, In Scptember 1934 this Association convened
a conf'erence of its members in Budapest with the agenda:
Interpretation of the Briand-Kellogé Pact, The outcome of the
‘work of the conference was the adoption of the so-called "articles
of interpretation” in which the meaning, scope, aim and effect
of the Briand=Kellogg Pact was expounded, The discussion was
very interesting,

a./ Mr, Yyndhan A, Beweg stated "When our Oxford Conference

took place in 1932, we were fortunate indecd to meet perhaps
on the very day when the American Secretary of State,

Mr, Stimson, made his famous oration". /See page 5/,

b/ Mre C.G. Dehn stated: In the view of the Committee, the

phraseology of the Pact enables us to accept the view which
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«Monsicur Briand expressed on the day the Pact was signed.
"War", he said, "is branded with illegality. It is by nutual
acecord truly and rcgularly outlawed". That is the fundamental
change in International Law which the Committec have
reeofnised, and if the Conference takes that view, and then

procceds to draw the inevitablc conscquences and sct thom

out in.clcar languaze which thc public con undcrstand, we

shall be doing uscful work. The position is, thorefore,
that whereas previously thease rights and duties sprang up
automatically as a matter of Iaw as soon as war brgke out,
now, since thc Pact, when war broaks out, thesc rights oand
dutics do not spring wn, theéy arc not there; the violator
can claim nothing, he has becn deprived of his righta. That,
in view of the Commititee, is £he position at the outbreuk of

war, and of coursc, I ugrec with that view., It is fundamontall

citizen of the country whosc Govermment initiated tho Pact
of Paris and as a nomber of tho Committeo, I risc to sccond
the Report in principlec.

The Pact is a part of the supreme law of the United
States, on a par with the Conatitution iteolf, whioh auja:
- hig Constitution....e. and <1l trectics made or which shall
be made under the authority of the United States shall bo the
puprome law of the land!  Todoy it is accopted that a now
and rovolutionary vprinciple was adopted in 1928, The
violator ‘of thic commen treaty must be taken into considcration.

His acts have been declarced illegel by the whole world',

contravention .of the Pagt of Paris begins a war must be
branded an offcender azainst the Lew of lMations, as a criminal

against humanity".

that Art.2 of thc Kellogg Pact constitutes the most

important part of that diplomatic instrument and that this
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so-callcd outlawry of wor contained in Art.1l, is the
conscquence of this obligeticn to scok the solution of

intermational difficultics only ba nacific meuns,.

mcmbre dc phrasce de l'apticlc 1l comprend ™c nowvme du

droit 1ﬁﬁérngtional pénnl, protéscant 1 ‘ordre public

‘ot 1 intérdt géndéral. La violotion de cotte norme doit

Stro‘dgnsidénéc corliic un délit intornational.

; LS recours 5 Ya gﬁorrc Ctantd winsi devenu un erime

intcrﬁitinnnl, 1 Btat qui &iu: lo délinguant s¢ rend

égaldmeﬁt_qoupgblb de 1alviol:tion du Poete Briand-Kellogg!'.
I could quotu plenty of other nemes.

Thug the JAxis Chicfs of States, -mcembers of thoir

GoVernmcﬂﬁé and Aigh Cmﬁﬂandc wepre, awarc, when thoy started
this ﬁmr,:fyat_thcy'Wure éomﬁitting anr fict which had been
;declaréd By on intornational ivgvrumont, binding upon tham,

sta be illegal, un-unlawfﬁi act, This is gufficicnt for

.eriminal guilt. Morc is not doranded, cven in the caso of

an ordimory crimincl, to cstcblish the msens rea of a

eriminel act. .

Iﬂ a pabcr entitled "Trial and punishacnt of war
erimincls" whiel is = ropurt'uf a Speeigl Conmittoc of the
Scetion oflIntcrnmtional rnd Comparative law of the Amoricon
Bar ASSUCiatibn, thrco ALucricen lawyers, Messrs. Edwin D.

3 nr
ke L Al

civilised nationa arc also o prbpur sourcc-of ‘international
loyw"s.. /Article 5 of the napery <nd in Article 7 of the same
naper, thca;.thrug cxnerts say: Yas rcgards the elcenient of
intent, broadly anccivud,'thurq should bc ne difficulty.
The Axis leaders ave long since warncd us of the kind of war
which they intend to wage".

In fact: thcy warned us, they stated publicly that they
will launch and wage & total wori 3 a war in which law will
not be respected. Thus, a eriminal wer./I cone to this important

point in paragrosh B of my paper/.
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I sum up the logel position ol fhu wagoressive war!
according to the B
spirit of the Covennnt,
numcrous Prets of non-aggreosion, 48 followa:
A Chief of State, membors of the G vornment end of

High Coumand of a Stote, who started & war forbidden

intornational 1aw thopoby cave the order for the perpetration

of a wholc chain of mostIBCPious erincs punishable by the
criminal law of nll Statcs. Ae soon as international low,

as law of a higﬁﬁf ordef, dcpriﬁcd "aggressive war' of its
legality, it wes scen in its original, truc likeness: a chain
of crimes punishablc by the heavicst penalties in the eriminal
law of thc countrics affecﬁcd..

But ict us supposc that the Briand-Kellogg Pact and the
Pacts of non-aggression concludod by the Axis Powcrs are not
a sufficient logal basis for the incrimination of an
wopgressive wor! and for the personal criminal'rcspohsibility
of its authors, then the United Naticas arc entitled to opnly
the view of.a tagsicel Germon jurist of world raputatidn,
Ihoring, who wrotc /quoted by Hérighﬂac/ that the man gullty
of o monstrous crime never imagined beforae, must be punished
even thoush ho law h:é so fur pronounced his act Lo be &4 cimece
Can wc imaginc o more nongtrous crime than modern total war? l
But this brinss ac to the lost and in my mind, to the most

important agooct of N prohlun overlooked by the report:

The_Criminal
The sceond World Woar is not only on
the same timc,
definition was
the teaching of tho "groa ‘heorist of "total war’, TudendorfT.
Hitler statcd:
a/ "I sholl shrinic from noething. No so-called international

avly No L.OPC NN will provens me from moking usc of any
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uavagtaoe that offersg" /Sehwarzenberrer "Intcrnotional Lew

znd Totolitardinn Lowlessness™, London 1943, page 16/. :

b/ " behaviour in war-timc will be no differcnt. The
most turriblc werfere ie thu kindest, I shall sv»rcad terror
ﬁ&-thd surﬁrisu cmploymont of all ny meesurces. The important
thing is tho suddsn shock of an ovoerwhelming fcnrlof dcath
/Schwarzonborger, pP.16-17/.

And he ond his satollites acted on the lincs of those

e
9

statcmcﬁts. T-¢ gecond World War woa planuecd, vrepored and
launchud by the Axis rulcpes cad military leaders not oaly
as an ﬁﬁgr;asiw; war but cs o total one. 4nd this is, from
thc-criminoibﬁi'ul poiht of vigcw, o very iumortant fact.

A total war as conceived, Hlammcd, preporced and leounched by
the Axis ruloers end militer locders in accordance with
thelr gangetor - ond pirate - philosphy is o grimingl _wap
bocousc of ; ""151::: ANE + " ond of 1ts ggégga;;.moans.
Tho surposce is the subjusstion and cxtemiination of wholc
nations and raccr, that is, 1088 ¢nslaveicnt or mose MUPGCTa
This meone: the war was plﬁunc&, prepared and luunchud'

intontionelly oz o serive oY erimvs opdored it adwance,

erimes not' i ti:¢ moral suise oaly but in thae scnsc of th

criminal low of -the inveded countricse Tho order to lounch
such o wor 16 o erdmingd oxder dbrerusc it is an order to

comait mass L L The lunjority, ordinary cerliics of the
most heiltous
And the »llios condirced in various declarntions the

erininal charcctor of tie pausint ware I am guoting some of

- ——— ey

thonis

e/ Lhg Qzeghosloval aad i Governan g in thelr common

declaration o overioor 11th 1940, streoes the eriminal purpose
ining at tiie destruection
saane Teet is stressed in the

boligh Gurernment of Ducembor 20th 1540,

e ——

cnuicrites the individuel eriminal survoscs of the Germen
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agorcssion as ports of a general cerimincl plan, and
contiﬂucs: "With such villainous pleong the German foscist
hordes invaded sur country". The note stresscs the plenncd
charactor of the atrocitivs wund denounces the German cttack
as a criminal aittuck. Surcly not criminal in the scensc of
"morcl erime" which it would be caourh for higtory or

rosterity to judcc.

Commons, thus on behulf of the British Goverument: "The
miscrcaents who sct out to subjupate first Europo and then
the world must be punished, and so mist their agonts who, in
s¢ meny countrics, have perpcectroted horriblé crimés and who
must be brought bock to face the judgment ‘of the population,
very likely in tic vouy seencs of their atrocitibts.
Mre Churckill distiaguishi s vory well tha fundomental
aochins this second World War, from its derivativo,
+the ¥war o riucs", - AL i
Other Allise “overnucats toak the same view /8ce their
variouvs dcelaretions in tac-colicetion submitted to tho
Commiseion, 28 DoclC.29/.
This wvic., BhL the second World ¥War is a criminal way
‘48 sharcd by a ~reat nmeiber of expeits in intCrmational and

eriwinel Lo I guote soni of Ghem:

a/ The momerandun of the Lrunch memboers of Commission II

of the Loundon Iinternational Asewiibly, lcoid befope this
Commigsion at the begiming of 1942, adopts the clcar view
that the war startced in 1956 i3 2 erime in the legsl senso of
the word, indepurdontly o the violatlion of the "laws end
custous" ol thouo

rro.¢cht in his "méuoranduw to the

Cambricsce Cormittec prcesided over by Prof.laclair says on




SO
page 10: "The law of any intornotional society worthy of
that name mugt rcjoect with rcprobation the ¥iew that between
nations can be no aggression calling for punishmont, and it
must considor:thc responsibhility for the prdmeditated violation
- of the General Trecty for the Renounciction of war as lying
withih?tbé sphdro of eriminal law. That rcsponsibility cmbraces
" ‘guch clearly warlike acts as that porpetrated in the form of..l
¢ the inyasion and proclaimed anncxation of Czechoslovak in \
March 1939".

o/ Dr,_Joroslcy Strénsky, Professor of Criminal Law at thc

liesaryk Univorsity mnd_ﬁinis;cr.of Justice in the Czechoslov:

Government “in London, when inﬁroduoing o lecture by our
-oolloaguo,'m;gg_gggg. ot the ézechoslovak Institute on
January 9th 1943, declarcd that the fundamontal orime from
.which all "war crimecs" originate is the war of aggrassion
started by th¢ /Axis powcrs, and that this war of aggression
is an international erimc cryinz out for punishment.

d/ DRy Bishqp. Secyotayy of the Gwotiue Sooloty, aleo
uabalds the vicw that to stort 2 war is in itself a crime.

e/ Maé

"aggressive war' is formally 2 crimec on the part of the Axis

g_gaER himself docs not think that the present

States or their statesmen ond lcadcrs,'bocausq_it has not boonr
daalaraed a erimc and.thug, no penalty for it was fixed and no
court appointed to try it. He proposea the following proccdure
in his cxpos¢ entitlced: "Is the waging of an aggressive war a
erime which cain be punished judieially?" /London 1945/: “in
whatever kind of nrrnnﬁancnt is made with Germany, whether it

is called "unconditional surrcnder" or othoerwise, "o condition
should be included by which the Germman nation reocognise that
thelr lcaders have, by waging an apgressive war, committed a
cpime against humonity punishablce by deathy and that the question
who are the individuals responsible for th&t crime, shall bc
decided by a spccial court. JI.dc_BAER sceks in this way to goj
rid of formal doubts rnd objections. However we judge his vicw,

it comes to thc samc in thce cend: that tho 'suthors of this war




should be treated as criminals who derserve the death penalty

for their crime,

£/ Professor Kelsen, Professor of Law at the Universities

of Vienna, Cologne and Pragme, member of the Austrian Court of
Constitution ete,, founder of the famous normative theory,

actually lecturer at the University of California, wrote in

the issue of December 1943 of the "California Law Review" p. 546:

"Any inquiry into authbrship of the second World Wor does not raise

problems of extraordinary complexity. Neither the questio juris

nor the questio facti offers any serious difficulty to a tribunal,

Hence, thefe is no reason to renounce a criminal charge made against

the persong morally responsiﬁge for the outbreak of World War II.

Public opinion entirely approves all these declarations,
statements or views.l "Publiec conscience” an important source
of law in general and of intermational law in particular /the Hague
Preamble/ is unanimous in regarding the preparation and launching
of the present total war ag a orime, as malum in se, This opinion
of some hundred million men and women, must be taken into
.congideration at least with the same respect as the opinion of some
isélafed expertas who consider this war as & legal thing, Therefore,.
I come to the following conclusions :

1/ the prepamtion and launching of the present war are
crimes not only in moral or historical sense but in the sense of

and according to the criminal laws of the invaded countries,

and at the time,crimes against the whole of mankind according
to the general principles of international law,

2/ Chiefs of the Axis States, menmbers of their Governments
and High Commands, who prepared and launched this second World
War have committed crimes for which they are Jjusticiable before
the Criminal Courts of the invaded countries,

3/ the Countries who have the jurisdiction over them can

transfer their jurisdiction to an Inter=allicd Criminal Court,
But the basis of the jurisdiction of this Inter-allied

Criminal Court established in order to try these "hostes
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humani generis", is not exclusively the national jurisdiction

of the Countrigs who would bg signatory parties to it, The

.+ Court would bg authorised fo act as an instrument of International

Justice according to the genmeral principles of International
and Criminal leaw,
L/ the vhole problem is within the scope of the United

Nations War Crimes Commission which 13 ~nthoriasad to put the

authors of the present wary, on the list of war criminals for this

fundamental crime of "total war", 1938/194k,

5/ If there be any doubts in this rgspect, the Commissian
should recommend to the United Nations Governments to enlarge
its competence in this fundamental question and to authorise
it to put the authors of the present war, on the list of war
criminals,

I suggest that the Commission should adopt the

conclusions 1 = 5,

London, September 27th 1944 Dr, B, Eder,
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DRA¥T CONVANTION FOR THE ESTABLISHMENT OF & UNTTED
KATIONS JOINT ZOURT.

eport by Committec II

The Comdttos 'roposes to the Commission that the following
letter should b wddressed by the Chairman to His Britennic
Mo Jenty! o Princioal Seeretary of Stntc for Poveign Aff'aivs in
the United Kinglon

Sir,

I beg leve Lo tranamic to you herewith the Araft of g
Jonvention fou the éstablishment of w United Wetions War Crimes
Cowrt, un:nimourly adoptsd by the War Crimes Comniccion at its

meeting on the 26th Septenber, 1944,

25 The Draft is being pubmitted to the Govermuenty represented
on the Comisaion,

S«  The Commisuion expresses the hope thal vou 4.1 be so good ng
to Gake the neccansry oteps 4o convene in the ncur future the
diplomatic coulvoeuge for the exanmination of the Lraft ana the

signatwre ot Convention,

L, The Inwai o7 the Convention ig selfecxolonatory, Bubg

during the liscuscion of the Drn™t there merged from time to ti.
certain poirts ulich, in the opinion of the Commiseion,would require
elaboration, . nitrber of these have been gotitled or clarified

in the tewt of 4h. Convention ag it grodually took ite definite
shape,  Theie renain, however, certain matters which, os they havc
not found thuir | into the finnl text, have to be upecificully

dealt with in Slis communication @

(2) Duriag the pv risdory vark: on the Convention cortain drafts
viore subuibied in which a detailed list of war crimes was ineludcd

in Article 1. The list was not meant to be exhouvitive and, after
consider-ble discussion, the Comnisvion found it a wropriate not

to inelude o det diled list but to confine itsclf to the “crms of tlo
first paragraph of Article 1 = "an offence ngrinsh the Lawe
customs of war", It is considered thet this -ill rive the Court

the neccosryy 1-titude of action to carry out the intention of the
kilied Govermmenis as expressed in numerons public state.ents, notably
che Declorction in Moscow datei the lst Noverbo: s 193

(b) The Comuis ion hag considered the question of "Supcslor Crdera" .
™t finelly decided to leave out any provigion on the subjeet for

the gane roeason as thet for vhich ic 1ot oud the det:iled ligt

of" war crimusa The Comndsion considers that it i. beiter to loawe
it to the Court itsel? in each case to decile vihot veight fhould

be attached to o plea of superior ordeis., But the Commission wants
Lo make it porfectly elear that ite members unanimonaly zoree thot in

prineiple {hiz plun of itaelf docs not exonvrats the offon fis g
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(c) It will be noted that the only clausc in the Convention
which deals with the question of languages is Article 3 of the
Draft, where it is stated that the members of the Court "shall
be conversant vith either English or French", The Commission
fully realises, however, that in the Far %ast, for instance,
it is to be assumed that the Chinese lenguoge will be the one
usod by witnesses and perhaps by other personsg participating in
the work of the Court, It is also probable that the Russian
language or other Slavonic languages may have to be used in some
of the divisions of the Court, In addition, the German language
will certainly be the one used in numerous Adocuments and also
in pleading before the Court, Obviously, the language question
implies the necessity of quite considerable interpreting and
translating work, The accuscd persons will be entitled to howe
documents translated into a language which they understand =nd will
likewise be entitled to have oral statements interpreted into such
language., The Commission has thercfore considered it desirable
that the Court itself should be left free to eatobligh under
Article 10 the necessary rules with regard to the langusge or
languages in the sense that the off'icial languages of the Court ..l
be English and French and/or any other langunge of the country in
which the Court may sit,

I have the honour to be,
Sir,

Your most obedient servant,
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Thg Gomnission realiogs that if Intor-Allicd Tpibwnals are sct
vp by the Supremg Allied IOdituxy Cormanders, the compogifion,
Sowge and nrogedurg of such Iribunals must bg preseriled in tho

arders to bg issucd by them.
o

The folloving suggestions
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UNITED NATIONS WAR CRLES COMIISSION

DRAT'T CONVENTION FOR THE ESTABLISIIENT OF A

— o ——t - —— S e e —

UNITED NATIONS 7iR CRIMES COURT

and

RECOMMENDATION FOR THE ESTABLISHMENT BY SUPREE

- — - ——————

ITILITARY COMAANDERS OF MIGD MILITARY TRIBUNALS

——— ———

FOR THE TRIAL OF WAR CRIMINALS

Letter from the Chairman of the Commission to the
Rt. Hon. Anthony Eden, His Britannic ! jesty's
Principal Secretery of State for I‘oralgm Affoirs
in the United Kingdom.

6 October 1944

Sir,

I have the honour to tronsuit to you herevith the taxt of a
draft Convention which has beon preporced by this Cormission for the
establishmont of a United Notions War Crimes Cowrt, together with
an explanatory memorandum, (C.50(1) and C.58).

“There are also included the text of a recomendstion for the
establishnent by supreme militery comaanders of mixed Militoxy
Tribunals for the trial of War Crininals, togother with suggestions
to ‘accompany the recousendation (C.52(1) and C.59).

In trensmitting thesc documents I am asled to inform you that
the Cormission unonimously expressed the hope that you would be so
good as to take the nocessary stops to convene in the near future
a diploncetic conference to oonsider, and if thought fit to conolude,
a oconvention for the establishmont of a Unitcd Nations ‘War Crimes
Court.

I have the honour to bo
otc.
(Szd.) Cecil J.B. HURST

Chairman.




U.Sl
28th October 1944

UNITR? NATIONS WAR CRIMES ~ COMMISSIGN

-

Report by ‘Committec I

on the

TREATENT OF QUISLINGS.

It has always Deen the understanding that each of the United
Nations represented in the Conmission would deal vith its ovm
'quislings' and that in consequence the Cammission need not conocern
itself with individual nationals of the Allied Notions who have
collaborated with the enenyy. '

The purpose underlying this ovrinciple is clear.  There vras
no wish that thoe Uidted Nations as a Lody should intorfere as
between cne of their aumber and its own citdzens, but it is a
question “iwther, if the principle ic pushed too far, the Com-
mission ney not prejudice one of the major swrposes with whioh it
was set up, viz., the meting out of justice to all wer criminals.

Members oi the Axis minorities in Burope -~ German, Hungarian
and Bulgarian - have in many oases participuted in the comrissian
of war crimes in the countries where they were resilent (e.g.
Poland or Yugoslavia) The same will be true of the For Rast
(Burma, Philippines, ete.). .

When fighting ceases it may well be thoei these individuals
will toke rofuge in enemy territory and that it is thore that they
will be found if they are to be apprehended and sent back to the
comntrios vhere their orimes hav: been sommittod.

In order to give full effect to the policy adopted by the
United Nations for the punishment of wr crimes, a distinction
would seem to be noecessary between whit may be termed 'political
quislings' and quislings who have partioipated in the commission
of war crimes of the type with which this Cormission is
partioularly concerned.

Where a war crime has been comaltied by & perber of a racial
minority there moy be uncertainty as to what the man's nationality
is. Information with regerd to his wor crimes nay have been
derived from scurces which would not have exact informntion on
the point of notionality, and furthermore the individual may have
been givpn cnemy nationality in view of or during the var in
circumstances which, consistently with internationcl nmactioce,
Justify the Allicd ower in ignhoring it.

In all cases whore what is chorged is the coumission of' an
act which if comdthed by an cney would constitute o violation of
the laws of war it would therefore scem wxpedicut for tho
Cormission to Wsregrrd the nationelity »cint and treat the

/f = P T
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individual nccused s & war criminel within its sphere of aotion
and not o5 o quisiing. f

The wording of the draft ‘futual Surrcndcr Convention which
the Cowiission h's recomended the Govermwnts tc adopt does not
anpear to conflict with the above proposal.

There remains the question of the political uuislings.

Many of thesc¢ individunls will probably seck "n asylum in
eneny territory und it is there that they vill hove to be
apprehended if the Allied nation concernmed wislhies to pui them
on trial. If they are regarded as entirely outsidc the field
of action of the Cormission, the individunl Unitcd Nation
concerned wiil not get the benefit of such arrangements as the
Commission may be able to secure for the discovery, apprehension
and delivery of nersons who are to be put on trial for offencos
connected with the war.

Except through the operation of such machinery us the
Commission may be able to secure it is diffiocult to see how
satisfaction can be given to the Government of an Allied power
not participating in the ocoupation of enory territory in bringing
to Justice its 'politdcal quislings'. It would therefore secr
right that one of the United Nations should be cntitled to invole
the aid of the Cormission in securing the apprehension and
surrender of any such porson.

Conclusion

1. A distinction must be drewn between the political quislings
and those who have, either as perpetrators or acconplices,
taken purt in the oamission of wrr crimes.

2. The Government of one of the United Nations should be entitls’
to invoke tho 2id of the Cormission in scouring the apprehensior
and surrender of any political quisling whom it wishes to put
on trial.

3. A person who has porticipated in the commission of a wor
owime should be regarded as within the conpetence of the
Conmission even if he should be found to possess the nationality
of one of the United Nations.
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UNITED NATIONS WAR CRIMES  COMMISSION

Report by Committee I

on the

TREATLENT OF "QUISLINGS".

It has always been the understanding that each of the United
Nations represented in the Commission would deal with its ovm
"quislings" and that in consequence the Conmission need not concernm
itself viith individual nationals of the Allied Nations who have
collaborated vith the enemy.

The purpose underlying this principle is clear. There was
no wish that the United Nations as a body should interferc as
between one of their number and its owm citizens, but it is a
question whether, if the prinoiple is pushed too far, the Com-
mission may not prejudice one of the major purposes with which it
was set up', viz., the meting out of ;justioe' to all war criminals.

Members of the Axis minorities in E.u-ope German, Hungarian
and Bulgarian - have in many cases participated in the commission
of war crimes in the countries where they were resident (e.g.
Poland or Yugoslavia). The same will be true of the Far East
(Burma, Philippines, eto.).

When fighting ceases it may well be that these individuals
will take refuge in enemy territory and that it is there that they
will be found if they are to be apprehended and sent back to the
countries whera their crimes have been commltted.

In order to give full effect to the policy adopted by the
United Nations for the punishment of var crimes, a distinction
would seem to be necessary between what may be termed "political
quislings", and the "quislings" who have participated in the con-
mission of war crimes of the type with which this Comnission is
particularly concerned. By the term "political quislings" is
meant men whom the state of which they are nationals wishes to
put on trial for an offence against the security of the state or
for collaboration with thc enemy.

Where a wor crime has been committed by a member of a racial
minority there moy be uncertainty as to what the man's nationality
is. Information vith regard to his war orimes may have been
derived from sources which would not have exact information on
the point of nationality, and furthermore the individual mey hove
been given enery nationality in view of or during the var in
circumstances which, consistently with international practice,
justify the Allied power in ignoring the change of nationality.

/ In




In all cases where what is charged is the cormission of an
act which if committed by an enemy would constitute a violation of
the laws of war it would therefore seem expedient for the
Commission to disregard the natiomality point and treat the
individual accused as a war criminal vithin its sphere of aotion
and not as a "quisling".

The wording of the draft Mutuwal Surrender Convention which
the Commission has recommended the Governments to adopt does not
appear to conflict with the above proposal.

There remains the question of the "political quislings" as
defined above.

Many of these individuals will probably seek an asylum in
eneny territory and it is there that they will have to be appre-
~hended if the Allied nation concerned wishes to put them
on trial. If they are reogarded as entirely outside the field
of action of the Commission, the individual United Nation
concerned will not get the benefit of such arrangements as the
Commission may be able to secure for the discovery, apprehension
and delivery of persons who are to be put on trial for offences
connected with the war.

Except through the operation of such machinery as the
Carmission may be able to secure it is difficult to see how
satisfaction can be given to the Government of an Allied state
not participating in the ocoupation of enemy territory in bringing
to justice its nationals who have oollaborated with the eneryy
or have committed offences against the security of the s tate.

It would therefore seem right that any one of the United Nations
should be entitled to invoke the aid of the Commission in securing
the apprehension and surrender of any such person.
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UNITED NATIONS WAR CRIMES COMMISSION

A MODIFICATION OF THE SYSTEM NOW IN USE FOR THE
COLLECTION OF EVIDENCE IN RESPECT OF WAR CRIMES

The Apprehension of War Criminals

Chief Object - to apprehend every available war criminal.

mciﬁ.o Objeot - United Nations War Crimes Commission to
obtain particulars of every var orime in
ordor to suply Military Authorities with
details to enable them to take every war
criminal into custody.

Suggestions for accomplishment of the specific object

(1) There is waiting to be gathered an enormous amount of
information conoerning wer crimes and war oriminals in such places
as;:-

(a) Offices of the National Governments;

(b) Offices of the various Service Departments vith tholr
offshoots (e.g. in the oaso of the British War Office:-
the Prisoners of War Departuent, the Historical
Secticn, eto.);

(o) The Br:)ltish Foreign Office and its offshoots (e.g.
P.I.D.);

() The U.S. State Department, War Department ete.
(e.g. War Department Intelligence Agencies);

(o) Uncolleoted information in liberated territories;

(£) Uncolleoted information in unliberated territorios:

(g) SHAEPF-1;

(h) The Extraordinary State Cormission of the U.S.S.R
(2) Experience has shown that the gathering of this information
should be carried out not by the National Offices, but by the
Commission itself, as originally charged.
(3) The task of organising the collecticn of partioulars
concerning war orimes and war oriminals should be entrusted by the
Cormission to an officer, who should Le either & service man or
civilian, but who should possess imagination, drive and initiative.

/ Ho
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He should be answerable to the Commission but whould be given a
large measure of independence in ocarrying out his duties. The
branch of which this officer would be in charge might be called
"The Investigation Branch of the United Nations War Crime
Comission". *

The Commission's main object in relation to the Branch should
be to sce that ap ropriate progress is being iade in obtuining
partioulars of the thousands upon thousands of cascs of wer crimes
coumi tted.

(%) A small corrdttee of the Cormission should be established
to consider the progress being made by the Investigatiygg Branch,
but it should not attempt to supervise the Branch unduly.

(5) The principal hezdquarters of the Investigating Branch
should be in London. As regards the other countries, including
the countries which have been invaded, the headquarters should,
wherever possible, be situated at the capit- 1ls of such countries.

So far- as pathering the information at present in London,
khe Investigntion Branch should comb the records of the various
Governments .

A man with drive and initiative should be in charge of the
headquarters of the Agencics of the Investipgoticm Branch at the
various capitals, y

As a tentative recoimendation of the practical steps to be
taken, it is suggested that in each country under the Officer
in charge of the Agency at the ‘capital; one or more travelling
investigatory groups be sent from town to towm on circuit
Theso groups should be prgceded in each particular tovm by
an advance agent who would be responsible for notifying the
i.habitants of that town through the nress, radio, or other
modes of publicity of the fact that, say a wwek hence, the
trovelling group would arrive and be available at the Tovm
Holl or other similar publie building, and that this bod-
would welcome any information concerning wer crimes which any

- inhabitant might bring bofore it. It should be made very
clear that the group's. purpose would be to obtain particulars
of war crimes and not to hold trials. The advance agent
should 2lso designate the most responsible and respected
citizen of particular commmities as a key-man to cct during
the intervening week and possibly for a period during and
af'ter the sessions in the tovm of the travelling sroup.

The key-men would differ from place to place. In some areas
e.g. whore the army is still in charge, he would be a military
officer, in others a representative of the F.F.I. or analogous
wnderground army, in others the Mayor and in others the nost
trusted leading inhabitant (not.necessarily holding an official
position) during the time of Axis occuzation.

In charge of the travelling group should be a man of
forceful character, with sufficient legal knowledge, but
possessing above all initiative and great keeness. He should
be imbued with a strong sense of the internationzl duty of
obtaining porticulars concerning 21l war crimes, and see that
no considerations of local prestipge or favouritism should
hinder the information from coming in.
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If residents in a portloular area are not satisfied with
their local key-man y should have the right to appeal to
headquarters at the capital of the country with a view to a
new key-man being appointed.

(6 It appears that SHAEF and the nther Supreme Cormands are
willing to apprehend war crininals but they ask that they be
supplied with all available information including partioculars
identifying the accused, such as home address, porsonal desarintion,
age, photograph, eto. These data should be prepuared by the
Investigation Branch of the Commission through exhaustive contacts
with such Agenoies as are mentioned in paragraph 1.

(7) The United Nations War Crimes Commission has had irposed

on it the duty that 1t"#ill investdgate wrr crimes committed agrinst
nationalw of the United Natioms recording the testimony available,
and the Commission will report from time to time to the Govermments
of these nations cases in which such orimes appear to have been
committed, naming and identifying wherever possible pcrsons
responsible".

In other words, the Cormission has been specifically charged
by the Govermnments with the particular duty of obtaining all
possible data which the militaxy authorities will need in order to
apprehend the war criminals. Unless it is satisfied that this
* work 1s being ocorried out by some other authority, it cannot
abdicate its responsibilities of obtaining particulars of war
crimes.

(8) The victims of these war crimes number hundreds of thousands
but so far only a few hundred dossiers have been prepared and the
total number of persons wham.the Comission hos declared should be
teken into custody is probably not more than o thousond.

(9) The Commission has from time to time camplained that tois
failure wos due to the fact that the National O0ffices had not been
sending in more than a very few cascs.

The Chairman (Sir C. Hurst) has more than once dravm attention
to this situntion. So also has the Chairman of Corrdttce I
(Goneral de Baer).

E.G. As far back as the 25th April Gencrel de Baer, in
Document C.l4 erphasised the small number of oases which the
National Offices were sending his Commdttee, and he said inter alia
"The great obstacle is the diffioulty of obtaining ciroumstantial
evidence from abroad".

This difficulty no longer obtains in reo;nrd to Belgiun and
France, which have been liberated, but we have not yct seon an
influx of cases oommensuzate with the mumber of war crimes commdttr”

in those countries.

Further on in C.l4 General de Baer said, "However, os the
punishment of crime is the concerm of the United Nations as a
whole, 1t may be proper for us, if the National Offices fail to
send us these cases, to examine whether the Cormission should not
itself assume this part of the work."

/ When
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Wnen Document C.l4 came before thd Cormaission on the 2rMay
Sir C. Hurst said that "the National Offices, and possibly tno
Cormission itself, should seek evidence ngainst leading wor
criminals in orders and decrces sipgned by them prescribing acts
and practices which were war crimes. Such evidence couldld be
sought in newspapers, official journals, ete. Ought the
Commission itself to undertake such research as well as the
National Offices?" The Cormission apgreed to this being done.

" On the 23rd Moy General de Baer, as Chairman of Cormdttee I
reported to the Cormission that "he wished to ask that members of
the Commission would urge their National Offices to transmit to
the Commission cases of war crimes which did not involve
violation of their national criminal law. They anpenred to be
avoiding doing this and it was important to find out how numerous
such cases were as this had a bearing on setting up an international
criminal court." General de Baer's proposal was adopted by
the Commission. '

On the lst August the Chairman once again erphasised the small
number of cases which the National Offices were sending to
Cormittee I and roquested members to drow their Governments'
attention to the matter.

(103 Both the Chairman of the Commission and the Chairman of
Cormittee IT have also from time to time erphasised (e.g. in C.14)
that this extension of the Commission's work would involve additions
to the Comaission's staff.

On the 2nd Moy the Choirmen "said he would sce if he could

arrcnge for any cdditionnl staff which might be necessary to cnable
the Commission, in collaboration with the Notional Offices, to
undertake this work «..."

As a result of the above resolution, the Chairman ammounced
at the next mecting of the Cormission on Moy 16th that the
services of Lt. Col. Wade had been seccured in order Wto meet
the noed for ciditional staflf resulling from the Counmission's
decision to collaborete actively with the National Offices in
sgeking certain kinds of evidence against leading wor criminals
and to give general assistance to the Secretary-General."

The present staff, in fact, consists of the Secretory-
General, Lt.-Col. Wade K Miss Pittendrish and four Sceretory-
typists.

Although this striking inadequacy of staff has also been
stressed by members of the Cornission no adequrte steps have been
teken to meet it.

(11) From time to time articles and lettors have appeared in
the more resnonsible United Kingdom newspipérs concerning public
uneasiness as to the progress being made by the Commission.

Similar articles nre apyearing in the Unitved States Press. The
vublie, however., obviously heve no means of knowing the conditions
under which the Comission labours due to the difficultics involved
in its restricted terms of re¢ferencd.




(12) The comparatively small number of cases on which the
military authorities may take action now has not been disclosed

to the public. If the number becomes knowm there is likely to

be very strong and widespread criticism of the Commission,
especially in view of such statements as that made by the Under-
Secretary for Foreign Affairs in the House of Commons on 20th July,
viz: the policy of the Government towards the German war criminals
was well-known. The War Crimes Commission would see to it that
the same excuse was not made this time as was made aftor the last

CoWar.

It is however no complete answer for the Commission to argue
that the National Offices have been charged with the duty of
putting forwerd particulars and that Committee I merely has to
examine wuch cases. The Commission itself is charged with the
duty of obtaining particulars of wor oriminals so that their
custody can be demanded by the military authorities. SHAEF
has made it clear that it is now ready to receive such particulars.

(13) The question of cost, which will bf necessity be very
considerable, ought in no wise deter the accomplishment of the
dutyy which the Commission owes to the Governments and indeed to
humanity. Nothing should be omitted which will show to tho world
that the immmity given to war criminals after the last war will
not again be given to the war criminals of the present war. Just
retribution must be exacted, but speedy and thorough-going action
is now necessary if the Commission's duty is to be discharged.

(1) It is not significant in what territory or agninst whot
nationalities war crimes have been committed. They are crimes
against 2ll the United Nations and indeed opainst the more
important interests of all countries. Their punishment is the
concern of the whole of civilisation

Apvendix T

It might be useful for the Investigation Branch to investigate
the methods at present being employed by the Russians in
apprehending wor criminals in the castern gone of Europe.

Arpendix II

If in o liberated territory where the National Government
is once again functioning, such National Government fails to
supply the Comuission wit particulars, the Commission should take
every possible step to secure that war oriminals do not @scape
Justice.

Steps have nlroady been taken to prevent neutral countries
from harbouring war criminals and it would be an absurdity for an
Allied Government to prevent by passive methods the investigation
of wor crimes within its territory.




C.62
6 November 194

UNITED NATIONS WAR CRIMES COMMISSION

PROPOSAL BY ILORD WRIGHT (AUSTRALIA) FOR
A MODIFICATION OF THE SYSTEM NOW IN USE FOR THE
COLLECTION OF EVIDENCE IN RESPECT OF WAR CRIMES

The Apprehension of War Criminals

Chief Object - to apprehend every available wor criminal.

Specific Objoct - United Nations War Crimes Commission to
_ obtain particulars of every war orime in
order to supply Military Authorities with
details to enable them to take every war
criminal into custody. :

Suggestions for accomplishment of the specific object

(1) There is waiting to be gathered an enormous amount of
information concerning wer crimes and war criminals in such nlaces
as:-

(a) Offices of the National Governments;

(b) Offices of the various Service Devartments vith thoir
offshoots (e.g. in the oasc of the British War Office:-
the Prisoners of War Devnartuent, the Historiocal
Section, eto.);

(o) The British Foreign Office and its offshoots (e.g.
P.I.D.);

() The U.S. State Departnent, War Department etc.
(e.g. War Department Intelligence Agencies);

(o) Uncolleoted information in liberated territories;

(f) Uncolleoted information in unliberated torritoriocs-:

(8) SHAEF-1;

(h) The Extraordinary State Commission of the U.S S.R
(2) Experience has shown that the gathering of this information
should be carried out not by the Naotional Offices, but by the
Commission itself, as originally charged.
(3) The task of organising the collection of nortioulars
concerning war crimes and war criminals should be entrusted by tho
Cormission to an officer, who should be either a sorvice ran or
civilian, but who should possess imagination, drive and initiative.
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: "
Ho should be answerable to the Commission but whould be given a
large measure of independence in earrying out his duties. The
branch of which this ofticer would be in charge might be called
"The Investigation Branch of the United Nations War Crimes
Commission". g

The Cormission's main objoct in relation to the Branch should
be to sce that ap ropriate progress is being made in obtaining
partioulars of the thousands upon tzousands of cascs of wer crimes
courxd tted. :

(4) A small corrdttee of the Cormission should be established
to consider the progress being made by the Investigatiygg Branch,
but it should not atterpt to supervise the Branch unduly.

(5) The principal headquarters of the Investigating Branch
should be in London. As regards the othdr countries, including
the countrios which have been invaded, the headquarters should,
wherever jussible, be situated ot the capitals of such countries.

So far as gmthering the informaticn at present in London 3
he Investigation Branch should comb the records of the various
Govermments .

A man with dpive and initiative should be in charge of the
headquarters of the Agsncics of the Investigation Branch at the
various capitals, . .

As o tentative recoiwmendation of the practical steps to be

taken, it is suggested that in each country under the Officer
in charge of the Agency at the ‘capitel, one or more travelling
investigatory groups be sent from town to tovm on circuit
These groups should be preceded in each particular tovm by

an advance agent who would be responsible for notifying the
inhabitants of that town through the sress , radio, or other
modes of' publicity of the fact that, say a ek hence, the
travelling group would arrive and be available at the Tovm
Hall or other similar public building, and that this bod-
would welcome any information concerning woer crines which any
inhabitant might bring before it. It should be made very
clear that the group's purpose would be to obtain partioulars
of war orimes and not to hold trials The advance agent
should also designate the most responsible and respected
citizen of particular commmitios as a key-man to ~ct during
the intervening week and possibly for o period during and
after the sessions in the tovm of the travelling seoup.

The key-men would differ from place to vlace. In some areas
e.g. where the army is still in charge, he would be a nilitaxy
officor, in others a representative of the F.F.I. or analogous
underground army, in others the Mayor and in others the most
trusted leading inhobitant (not necessarily holding an official
position) during the time of Axis occunrtion.

In charge of the travelling group should be 2 man of
forceful character, with sufficient legal knowledge, but
posseéssing above all initiotive and great keeness. He should
be imbued with a strong sense of the internmational duty of
obtaining poertioulars concerning all vor crimes, ond sec that
no considerations of loeal prestige or favouritism should
hinder the information from coming in
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If residents in a oular area are not satisfied with
their loecal key-man should have the right to appeal to
headquarters at the oapital of the countwry with a view to a
new key-man being appointed.

(6 It appears that SHAEF and the other Supreme Cormands are
willing to apprehond wer orininals but they ask that thoy be
supplied with all available information including partioulars
identifying the acoused, such as home address, pmrsonal descrintion,
age, photograph, ete. These data should be prepared by the
Investigation Branch of the Commission through exhauvstive contacts
wlth such Agencies as are mentdoned in poregraph 1.

(7) The United Nations War Crimes Commission has had irposed

on it the duty that it"™#Hll investlgate wor crimes cowdtted agoinst
nationalw of the United Nations recording the testimony available,
and the Commission will report from time to time to the Goverments
of these nations cases in which such orimes appear to have been
committed, naming and identifying wherever possible persons
responsible”,

In other words, the Commission has been specifically charged
by the Govermments vrl.th the partiocular duty of obtaining all
possible data which the military authorities will need in order to
apprehend the wvar oriminals. Unless it is satisfied that this

« work 1s being ocarried out by some othor authority, it camnot

abdicate 1ts responsibilities of obtaining particulars of war
crimes.

(8) The victims of these var crimes number hundreds of thousands
but so far only a few hundred dossiers have been prepared and the
total number of persons wham.the Comnissior has declared should be
taken invo custody is probably not more than 2 thousand.

(9) The Commission has from time to time complained that tuds
failure was due to the fact that the National O0ffices had not been
sending in more than a very few cascs.

The Chairmen (Sir C. Hurst) has more than once dravm attention
to this situatdon. So also hns the Chairman of Comrdttce I
(Goneral de Baer).

E.G. . As far back as the 25th April Gencrol de Baer, in
Document C.l4 emphasised”the small number of cases which the
National Offices were sending his Commdttee, and he said inter alia
"The great obstacle is the diffioculty of obtaining oirounstantial
evidence from abroad”. )

This diffioculty no longer obtains in rogard to Belgiua and
France, which have been liberated, but we have not yet seen an
influx of cases ocommensuzate with the mumber of war crimes ocormdttr?

in those counftries.

Parther on in C.l4 General de Baer said, "However, os the
punishment of crime is the concern of the United Notions as a
whole, it mey be preper for us, if the National Offices fail to
send us these cases, to examine whether the Cormission should not
itself assume this part of the work."

/ Vihen
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When Document C.1h4 came before thd Cormission on the 2 \May
Sir C. Hurst said that "the Nationol Offices, and »nossibly tno
Cormaission itself, should seek evidence against leading vor
criminals in orders and decrces signed by them prescribing acts
and practices which were var crimes. Such evidence could be
sought in nowspopers, official journals, ete.  Ought the
Commission itself to undertake such reseorch as well as the
Mational Offices?"  The Cormission agreed to this being done.

" On the 23rd May General de Baer, as Chairmin of Committee I
reported to the Commission that "he wished to ask that members of
the Cormission would urge their National Offices to transmit to
the Cormission cases of war crimes which did not involve
viclation of their national criminal law. They anpeared to be
avoiding doing this and it wms important to find out how numerous
such cases were as this had a bearing on setting up an internmational
criminal court." General de Baer's proposal was adopted by
the Comnmission.

On the lst August the Chairman once ogain erphasised the small
nunber of cases which the National Offices were sending to
Committes I and requested members to draw their Governments'
attention to the matter.

(103 Both the Chairman of the Commission and the Chairman of
Cormittee II have also from time to time emphasised (e.g. in C.14)
thot this extension of the Commission's work would involve additions
to the Comnission's staff.

On the 2nd Moy the Choirmen "said he would see if he could
arrenge for any additional staff which might be necessary to enable
the Commission, in collaboration with the Notional Offices, to
undertake this work ...."

As o result of the above resolution, the Chairman announced
2t the next meeting of the Cormission on May 16th that the
services of Lt. Col. Wade had been secured in order Wto meet
the need for additional staff resulting from the Commission's
decision to collaborate actively with the Nutionnl Off'ices in
sgeking certain kinds of evidence against leading wor eriminals
and to give peneral assistance to the Secretory-General."

The present staff, in fact, consists of the Sccretery-
General, Lt.-Col. Wade Miss Pittendrizh and four Sceretory-
typists. ;

Although this striking inadequacy of staff hns alsc been
stressed by members of the Cormission no cdequrte steps hive been
token to meet it.

(11) From time to time articles and letters have appeared in
the more responsible United Kingdom newspipers concerning public
uneasiness 2s to the progress being rnade by the Commaission.

Similar articles cre appoaring in the United States Press. The
nubliec, however, cbviously heve no means of knowing the conditions
under which the Commission labours due to the difficultics involved
in its restricted terms of referencd.
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