
I 

• 

-29-

It suoh on evolution took pluce in peace time , if thi n 
evolutiol'twas aooelernted by the vro.r, it io clear tha t the rule so 
elaborated oan be applied ,nth full justification to the Nazi cri mino.l s . 
It1 it is sufficient for · the oondernnn.tion of on individual 1''0 
a.aoerto.in that he lcne~ the immor~lity of his act, not the ille8nlity, 
wl\Y should the public pro~eoutor be obliged to prove nnything further. 
And if' in other oases tho mens rea. is e ven presumed, why should 
thia _preaumption not be applied in co.sea of crimes committed by 
prQteasional criminals, members of u crimin~l n.ssocintion like S.S. 
and Geato.po?. In other words : t}:le origin, purpose, nnd :.10tivity 
of the organisntiona examined in 11\Y report, the volwito.ry chnr o.cter 
of their membership l'Jld the obligation, volwita.rJ.ly widertn.ken, to 
carry out every order, even a criminal order, blin,clly, are new f acts 
which fully justify the npplioation of the rule s developed by English 
prnotioe nnd by ~glish crirrdnol. legislation in cases, which are nothing 
in oanpari■an with th-;; Nazi I s crimes. The principl es explo.inecl by 
Keru\Y, f'urnish on excellent means to deo.l effe:ctively n i t h t he crimes 
committed by the ss., S.A. an,l Gesto.j_JO and other Na zi criminals a s well. 

Thus, IIlY second legal conclusion is o.s followG 

Tclcing into oonside r ution the f n.cts .'.1S expl ctin1:;;d in the firs t 
?art of this report, 

' 
o.) The Allied criminal courts, whe ther nutionnl or int e l'n:.tt i on~ ... 1, 

which "will try the crimes commi t te cl i n connect i on VJith t he seC'.om1 Wor l d 
W;;ir by members of the lea.cling clo.s!:.:e s of the S~ A., t he members of t he 
S.S. or Gestapo, are fully authoris1::d t i:) pr cswna !.~ .:~ ... .£.~;; on th1; p·u·t 
of their perpetrators either as n clolus r;ener n.J.i: . 01· a.a o. rl'?luu spcci ::lis . 

b) Allied legislators, vihe ther n o.tional or int tJ r J ::-..t:i.on:::d .• a.re 
ful~ authorised to transform.. . this E_rn._umptio fn..s ~~ i 1i;o a }!' :..i.c: s_°!E!'•· t io_ 
,juris 1 legally binding the criminal courts . '.rhe p;-~;:.w.-,:)tion of 1m:.ns 
rea. an the pa.rt of the leading clusses of t he S. A,\~) of' t h) ::hS . . -u1cl 
the Gestapo, both a.a o. pro.esumptio f acti es·V.blis hc .l by tlle cour.+.s i.n 
every particular case or ns n. prae aumpt io__Jurj :3 c s t 'lblL:-.:hocl ·by 1,, ., f'or 
ell co.sea, is morally justified, juridicalzy o.J.missiul e .:.ml 1 r :10t i c r(l\y 
needed, 

-- ·-- ---
(1) So far as the S.A. ore conce rned , I r efer t o n1,1· ru:·e umcr.-~s in Pnrt I. 

I 

These arguments arc va lid for the sec ond corn:l u:; i on ~ .. s v <:;} l. 
lb' "leading classes of the S. A" I me::m~ t he olcl rner.,b0r· of 1hu ,::; . ;,.. . 
up to Jwie 1934, and the offic0!"s of the :J.A, fron ,Tg,u 19340 
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' c J .CAN ~ ivmlv[;ll ;~.;,_0F_ ~rnE f:: , A.<:. !....e-:-S. qg~~S'.1'.\PO SUC~SFULLY RAISE 
THE DEFENCE.: THAT HE COMLIT.TTEI) A CF.TiviE UNDER THE O'fDER OF HIS - ---·--·--·--- ·---- --·-•·"·----------- ·-------· ·- - ·- ----

This is tho ox.:ic t ' raeanin.g of' the -pr.oblem: J:n.own in li te.ra tu.re 
a::i ~'plea. of_ super ior orders" so f'l'l.:;.• a s tho inembe%'5 ·of ·the .above-

. enumerated formations are co11roor11od. I :i..ir:d.t Jey"sel.t to ~ey short 
remarks of a general nature because the ' pro~lon in its general 
bearing is the subject MB.t~r -·ot the report n0\7 being ·prepared by 
Dr. Liang i..'t\ oollabornt:ton with Mr. Hambro. , . 

. . 
I see the substance of the problem, not ~o muoh in the_ criminal 

order itse;Lf but i n the t~atimplioitjJ, or ~xplioitly accompanying 
the or~1· that the subo:i;-clinate ilill be punished or even sho_t -if' he 
refuses · to obey. Thus the sedes ma toriae lies. rai;her in. the 
questi~ v1hether the subordinate has been put tn a state. or 
irresistibl~ compulslon by this throat. . Thia is in nu ~im.on the ... 
right way to approach th.a problem of superior orders. . •M criminal 
co~iitj, either national · or interaJ.lied, wbich will try the: Nazi 
criminals will meet the plea. of superior orders: :iJl the form of the 
defence tna t the snbordin,. .. te · }lad to choose between obedience and 
death. :L'hus the court il'ill be obliged to exn.mine the question 
whether irresistible compulsion was produced by- the threat involved 
ill the order. This is j>ro-eminon.tly a question of faot, not of 
law. ,_ To answer it correctly :!.n the case of the S.Ae, S .S. and 
Gestapo one must cnro:f'ull,.v- 001J sidei-- the follovr.ing facts vmich il'ere 
established in ·the first p::-.rt of' tho i,eport: · 

l. Tho raorrJ:>ors _of t h(:j S. A,- , S. S. nna. Gestap o o.r c yoluntee!"S, 
· By voluntar~v Joining thes e o:c.·gan:i.sRtions or foroit:;.ons ·t;he:,• 
voluntarily a.ocepted in .:.,. c.vo..'1CO "ihe duty of f'ulfillin.~ overy 
obligation imposed ll_i?OP.:-- them by thei r r,-icmberuhip . 

• I 

2. One of tho mo·st ir.'!_f'ortan"t; of thes0 obligs.tions i s to obey 
bl:i.ndly o.nd carry out eve;,vy cr<l.c~ _,Ii thout hesi tat:i.cn. 'Ibey have 
no right to exnriline the legali 1zy' or iJ.legaii 1zy', or ever. the noruli ty 
or inmorality, of the orders :i.--eceived. · · 

3. ~e purposo a.n:1 t he acti:vi zy of the three orgl.Ul:i.so. tions are 
notorious facts vrhich do not neocl special. evidence , EvaryonD mio 
joins one of tht..•m must k11ov1 ard. doc s knaw th<lt he vr.i.11 be obliged 
to ·col'iUilit crhiies 3.t the brder ·ot his s upei•ibrtf;- -- · -- It is· ·roga.lzy 
irrelevont thil t suoh criminal orcler s :v10re not so fraqaent in the 
S .A. after 19 }'+, because 'tho S. A. ,- a.ftur tho f8;iluro of _ the . R8hm­
revol ts were not used for Nazi crjuos ) t\t least .not. ~s a boc\Y n.nd not · 
predom:inantzy. If the S.A. ntln ought not to bo put on trial tor 
merely belonging to tho S .A. ; his pos ition is . exactly the same as 
tho:t of a.n S.S . I:};l.n or o. Ges tap o-man if he is tried for an individual 
crime corami tted by order of his superior ~ 1 the S .A. 

4. Finally . vro must keep in r.tlnd the f act t hut the S.S. men and 
tho Gestl:l,po men vrero o.nd ore corarni t t ing the most heinous criues in 
tho invaded counJ.;r:i..es . This circur.is tance deprives them, according 
to tho unanimous opinion of all l egal OXperts, of the privilege ot 
defending the1:isel ve s by the plea of superior orders . 

All th~se f ac t s nust bu t nken into c onsider ation. 
rules to be applied on t hem are in r:zy- opinion t rm : 

The legal 

(i) "Every sane a dult i s pr eswned t o int encl t lw nr t uro.J. r 

cons equences of bis c onduct 1
• • (Kenny p .43 ) . Tl1c mnn ,-rho volunt arily 

joined t he or ganisat ions S . A", S . S . a nd Gestapo •-mus t bear the cons e -
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-quences of such conduct . 

(ii) The plea of superior orders oon only prevail where there v;as 
on the ~rt of the subordinate another ·will opposed to the criminal 
v.Ul of the superior. Orey_ in this case is a state o:f coqpulsion 
Clr ooeroion logioal.ly· possible and conceivable. B;J.aoks~one quoted 
by Ke~ (page 55) oharactorises it as a state 11\ihere the will is 
overborne by oomr,ulsion". Nm1 the ,rl.ll of o. mer.iber o:t S.A. ,S.S. or 
Ges ta.po 1s not opposed to the criminal vdll of his superior. There 
1s no conflict of wills. Consoquent]Jr there onnnot be oompulsion. 

In ~ report for the F'irst Co11nis sion of the London Internt1tionol. 
Assembly entitled 18'., 1 ordre superieur et les criminals de guerre 
allemands 11 (March 29, 1943) , I ~ndo the suggestion thil t tho plea of 
superiClr orders is abaolutezy intl&rl.ssible \"/hen the acaUBed WtiS a 
member of the Nazi Par-cy, S.A., S.S., Gestapo and Watfen-S·.s. 

A:fter discussion at severol. meetings the First Oanlil:1.ssion on 
June 1, 1943, adopted a Resolution on Superior Orders in the prepar­
ation of which I participated as Tnpporteur and nhioh deals with crimes 
ocmni tted by members of all the crir.rl.ntil Germa.n organiso. tiona. Tiie 
Resolution oontoJ.nod the following provision, whioh(,~~s a dopted by 
the London. International Assenbzy on 21 June, 19l,.3: l; 

"(iii) The dofence<t}bt the accused nt.l.s placea(3hn n stnt e of 
oonpulsion is excludod: 

a) if the crime rra s of a revolting nu tura , 
..,. .b) if the accused wns at the time when the alleged crime 

was oommi tted, a mcnber of an organi sn tion the member":" 
ship of rmich implied tho exocution of cri:.tl.nnl orders . 11 

Thus Jl\Y third leg.:\l conclUBion is: 

(a) If a member of .the S.A., S.S. or Gestapo raises before an 
Allied criminal court , either na tioMl or internatioMl, the d.efenco 
that he oornr.d.tted the alleged orir:ie by order of his superior, the 
Court is tully entitled to re~ect this plea .· 

(b) Allied Sta.tea whose crir:dnD.1 law does not cover such ca s es , 
a.re fully entitled to enact a pr ov-lsion such as t hat quoted above, 
either in a general forrJ or for pa rtioulnr cnsos • 

(1) The full text adop t ed hy t he A~sei bly i s on p 193 of the bound 
sets of the Assembly's ''tlv:-,n~ ts on Punighmen ·!; of vv,:~:- Cr:iJ.cs. tt_ 

( 2) The def en A ,m ra · sod · 11 the Kh.'.\rh')v TrinJ. held f nm Der:. 15th t r 
Dec. 18th, 1943, bef or e the Mili t:iry Tr i bunal of t he Second 
Ukrn:'.tlnn Front by the t hree Germrui.s on tri al. 'I'bc Tribun~u 
sentenced the o.ccu.sed t o doo.t h in spite of this defenco, 
al though it did not deal expressl y vii th t he plea in its j';ldgn<.:nt. 

(3) i. e . by the or der of his s uperior . 
/ 

I 

I I I I 

I 
I 



I 

,, , · 

, 

( d ) 'flli~ Qlf2;STION OF COLLEC'C' [V1~ RSSPONSIDI LI'.I.'Y I N G1<' lfEBAL AND 
I N THE C1\SE OF TT-lli S • .(t ,., ;.,. Sc AND GES'l 'A r O JN P.AET!CULAR - -- - ··---.... .. -.. ..... -.. . ----·--·-- - ------- .... __ .... .. . - --~---

I was nr.;ked by Conun5. t t: ,: e I l I to r eport on the questl. t n of 
,~olle ctive responsibility . I [J i, t ach this r eport to lT\Y r ei)')rt on the 
B. A., the S. S. and Gest :1po, b ec nu se t ha t document t hr ows a r;r eat 

,uenl of' lir,h t on i t ,, 

'l'he questiori vm.s r o.ise cJ. in our Cor:rrnittoe on s mrerul occ s ions 
·· by '-ilL Ct\a::dn, Gr.o::.; ~ Gl.,,:::.. u.:. (,.rni o thc:.r- .:;

0 
Al l the memb irs of 

t h \; Commi s bion n h o rn.i s e cl thi s qu. '.' 3·i;ion took as th '."J sta!'t~ng p oi.:1t 
of t he:lr 1.U')~t1ment t h e f r1.cb , i: -t;rc ss· ,, ·, L1 the l c t t •~?r 0 £' },ri_, Gro 1 \, hich 
wo::; r e, cl n.t the mcetin r'. of t 1ic Co~nrfli l:l s1d-1 of 21st H:.-rch, 1 9li1+: t ha t 
t odQJ' Ger mz:ny 0onfr ont i:i t he Uni t e ,l No. tiom i vrl th orwm i Gc J ma :1~1 ·c rirn.e , 
:~ cl t no.t ~uch crime cru m.ot b e Llcult with r iy m~:t h odo n.ll m·,t 0ll fc, · ~ . 
cli f f ri r ent situa.tiont n rune:i,y one i n vrhicr. crime:::· ar e excep t iona l n.nd 
iriJ i v i uua l , '.l'hi:J i :: n c o:!.~rcc t n.nr1 :t'uml runenta l vi ,:w ui' ~h t. pro,i1em. 

'l 'hi s i s Oht;; a s 1)ec-t of t l1e p r ob J.em ~ t he ' s oc iol o~i cal, mora l m d 
c;:.cimino).03 icnl. 

'i'he ot_her n.s pe c t is t he l ogL,.!.. one.- ls ·the l uw, w!1e·.;her inturna tionu.1. 
or J' 'Li;i.cxw.J, which is r..ow a0tuo.Dy i n f' on ; l': f nb1e to deal with this new 
f ,)rn1 uf er :ime ':' , lf n ot, to ·thu v1:'10J c c:;::t .n t. , . . re the1 ·e ::i.t l e:w t 
:Jor.1t: j_:,ri.J1<..: iple s of t h<; exi :;-:ini,~ 1 .:.c,, ,;11 i d1 , i f r i rn L.l,v i:-1te1·~n~e t 11d 
and ck'-'8l opeJ. , c·on l 1.1. f o:cin t L: b :Lc..: ::... :> for ti f cti1c l ·~; ;_;_:,.L ·.:d .vc.- , jvcJi .cio.l 
'-m d ·-•~_'Tlini r.:ti ·:it i ve rn00. sUJ 'ec a -.'.i n s t tho !lD.,~~r, cri;nc with vrlij ub \.'1: <-1 .. 1: e 
fo.cca? 

~
1he ~l>L:c i ul n.spcct i u L'.. 12 t t l t-:. rn o~rc :-~11-:-1:l ~ ... , \'-/11n t .i. .-~ ·;1J~ :ee:. .. ~1 

•_;~t :1i r; for upplyin g l e.., is.~::tU .v~ . mcuY,l.ll.'C8 ,. ,r..:cliciJ.1 rlecj :::::.r:ri : ~ no. 
o.Jrnini :.;tr·,·.t i ve mea!.;•iro:.. url0 qu at._; t:o _r.:1.:; o.'.~r,~m i zcd m.:,rJ...; _·r·:L!lC ·,:hic·1 ho.s 
l!·:.t e11i(1Jizecl in the ;._; .. 1~ .. J s., stl i ... r1U. ~(!f:T.r 1-10 f t,.~1T.d.'..t ~ on.r~;" 

l 

-- - --~--- ·- --•-.,-... ,----- -·---··---·- -~ . .. -- ~---,~·~•---.-. ----... -~ - -··· 
I n '.)rc'k :· t o avoj_d ~01n\1,3~ on unr1 eo:11·usu 1 con olu.1::1j.on s, i t i s 

ncc0s sa:;:y to kn ov; C:\ :X..'1.c tl;r ,.-;h: ,t: 1-✓ LJ ., '1 ::c fr, ;:-1poddn13 f 11 ,.: ol lec·.; j_•rc 
r esp o, 1s i bj_l i ty '', 

Po:c t he p urpOS C!t; of' ;;o ·:,u ch (rt' O:Jr ,,n:k a r..: :i s ,,itrii.:l .-'-,he •;JJ:'18r e 

of ,; r imin.'.'1.l ~.nv; (bD Lh i n tcr-n '- 't '.Oi1a} c r i nJ.n~i.J .. l::i.w i 1 ·:j, t ••,_; ).rOs,~1 ( 1; 
rurli mcr.:t t'.r"J f u1'1 ,1 ::.ncl n :: t ·i on: J c.r·i minn.i l a~r) ~ I e1 :i nd nn t; n :'r·um • 
c cmsi rle1:n.t :\ on t he p:::·ot, l t:m of rnon:.J. or p o:, itica l cH.H l ectiv<:~ re r;~,on sE>i l i W{ 
nncl mco.::urc $ t o b0 t rJ::en c.111 f-,l1c b..,.::iis of ;;uch .L'c.::_pon r:;i l)il :i. ty. I 
con fine 1ey 01ei f t o t h C;o:U e c ·~_;__ v"' cr:i.n,inrt _, . 1;e s ponF"ib i ::. , ~-y ,.,!lr ici1 i s t he 
c on s e<]_u .. m ce 0

• or trw conver:-;c.: - o f' -:; he 1,1a :..: ;,; cc·i,. c -:l.n CJU,,u t. i.on. , '.:.'he 
c onc epti u;1 i l:l n ot :_·,. now om; . A ~ lc'. '[:•: rn ·i'h e:.c: of' . ,oc··,. o l . ol' j ::;-c D ✓ p ~;.7d1ol or, i s t n 
,ind l ~n.ycrs !:.(•.vc c.lcJlt · ,itli t hL :_.:r obJ.,,;;r. :i..n t;r:ll' .L' ::; ~ 20 y cn.:r-;1, .;:.n 
i l lumin· t i.n r , work corrt'linin,o; -~11,1 cr; ·i.n.\_c,n 0f' :;oi11c: '-!-0 eJ. i 11_n t. ,_.;~p.. rt s , 
" ' ; :;h r..:l,•11pr oh,ms i ve bi,·i:d UrX i'h;: w0. ,, ·~ o.,-;; c r<c:at :Lv u i dv ~;, i::; t ~1 0 book 
vl P:r 0f· ~· V0 r.q;J:Lr.: i lJ~t F' J_J. ;~_ ,Jn :..,~.~"_l.c,l ·• ~_J° t cr.·:Lnd.11~lit.0 c r,.!. l c ctj,v·1~ ' ~ --~; l~t r, tz 
e t 1.u, Dro+ i; P1fo·1.l •1.t: J. f: ., ~ni r '' ,u: ,·, :! sh~J :ii: •.920 ~w th (: . W"'i'u!.i.:-' n 

f'I'OV;) cc tli c, Int,j:cp:.\r·,L'. '\.i. ,,--l_; ,-,-1;:y ll::~.C ,: It .i •; " l e :.1-,; _1 J u ~.n tj ,, : 1-:hr :1.ry 
of' t.h1:: 1:nt LJnnt i oncJ "S·1,h::.;.:;cc :i.r1.!;jon. PuJ.:i ,;1. deal:-~ · .:.t:, "c:c :L:L•..::.: '1 ct' 
~t nt e::: l,u L "l;J1._- ·m'_i1,c i p:1 t;r·. 1,mdnr·LyirJ ,:; h ~J; su 1:L;:Jti on~: r::£'n \ ,'i·i;h ;.;o;:1•..: 

morl .i.!' ·i u· .t i un ]J., ·, ~ ;ll t o :.i.n._y :; or1,0r::,t ;_'.Jn, '.L'h.., · -.;:;t i. <YJ j_: -not n1.;N 
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even tor international law, for there is the famous· provisicm of 
Article 50 of the Hague Regulations. · Rolin, "Le Droit m oderne de 
la Guerre", page 481, severe]$; criticises this article for 
e■ta.bliahing the principle ·of cOlledtive reaponsibility of the 
civilian popula.ticn without ~ing a definition of the constituents 
of thia reapaiaibility, o.s Go.mer rightly underlines (Carne:-, vol. II . 
Par-. :, UO). ·. . 

In .the nati0ft41 criminal law of ntl countries there are elements 
of a reapanaibility which it not called collective responsibility 
ia o.t least mar to collective reapanaibility. 

All the■e kinda of collective respanaibility in the naticrial 
criminal law have, however, one conn~ ba.a1a: · Seine relation must 
exist between the men held "collectively" responsible and the 
~ioular crime for whioh they are held responsible. The perscri · 
muat b~ a "particepa criminis", aanetimea .in very . remote manner, 

: a<m:Jtirnes in a direct manner. ait the relation al.W9iYs must exist 
and ~a the basis of his reapanaibility and of his punishment. No 
civilised naticmal criminal law provides even in .a remote mamier that 
an innocent individual can be niade aud held respanaible for the crime 
of another men, merely because ot the :raot t'1at both belaig to the 
some national. or territorial cannunity (viU.age; tOWJ)., oorporatim, 
association eto.). The idea that innocent members at a cantramity 
are responsible for the crimes of other members of the same community 
is an old Gemal\ic idea, (aee the ol4 Anglo•&acCl'l institution of 
Pranlcpledge). Our tormer colleague Prof. Preuss dealt with this 
problem of influence of Germanic le3al itleas an ~em legal tre ories 
in an article published in 1934 or 1935 in the Journal for 
Comparative Legislation and International. Law. Collective 
resp~:naibilty as conceived by the Germans begins with the family 
as the cellot each camnunity. ~e German practice in the preaent war 
is aicaotly' the realization of this old cruel nlle pErhaps necessary 
at times when there we.a no organized police and no organized 
criminal juriadiotim to deal effectively with individual criminals • 

. But besides this kind of collective responsibility • all 
.members of a famil.Y· or of a higher social cazm.miv are oriminalQ, 
responsible for . another member or group at members • there ia in 
sane national legislations a further fonn of oolleotive responsibility. 
An instance is · the c·orporate . reapaisibility 1.n.· English criminal law of a 
corporatian tor crimes oamditted on .its oraer. It is o. very ourious 

' I , •• 

sort of criminal responsibility because thia·corporation has only 
an imaginaz:y will and personality, the real will is thn.t of directors 
actively or passively supported by the majority of members. Further 
the oorporatiai as suoh cannot be punished. by imprisC11rnent or by 
capital ~ishment. Thus the penalties imposed to a. corporation are 
limited to finea,and the corporation, itself oan be prosecuted only 
for crimes punishable by pecuniary fines. In suoh cases there are 
two responsibilities : that of the corporation as such (corporate 
rospan.sibility as Keney calls it, page 326) and the individual 
personal reapmsibility of the directors who ordered the crime. The 
latter oan be punished by other penalties than fines. (For details 
see Ke~ P• 73 and 74). . 

Corporate responsibility in this sense cannot operate in the 
case of crimes punishable . by den.th b ecauae it ::.s impossible to hang 
a corporation. 1he problem cornea bo.ck tot he ground of per sonal 
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individual criminal responsibility which is the nonnal basis 
of criminal law. In this respect the Ranan maxim "societae 
delinguere non poteat" still holds true. In regard to such crimes 
a corporation ia classed just lifter lunatioa and drunken persons 
in Kenqo book under the heading ',Exemptions fran respansibili ty". 
Fran what has· been said a.bove follows that ·we are facing groaso mod.o 
three aorta of cr~ninal oolleotive responsibility. 

'(i) The criminal responsi,billty of a corporat j_ on as such 
tor a.ots ordered by the corporation i.e.'9Y' its directors and 
authorised representatives. Here a double responsibilty a.rises, 
that of the ce41>oi;:atiori~ and tha;t of the persons who acted on beho.lf 
Qf the Corporation. · · 

'lbis w~d.'be the c~e· or' the ,.German · Reich. -There is no 
juridical :obje.ott01l'Egainst tM.s.· d~µbte ·responsibility ·ror acts 
of the German Reich. :rn "this sense' ·the:·aerman Reich cc:imnitted crimes. 

. ' ; I • • . • 

It. is a case of mass crime: and of dollecti v.e responsibi'li ty_. But 
.besides ~his c_orporato responsibility, there mu~t be · ·the personal 
criminal reaponsib'ility . or· the ,,nen. goyerning Germany beoo.use 
otherwise ?fo.poleon' 8 famous. ban .m9-t . W9_Uld: become. fact : ''lee 
crimes collectives n1eriga.gent personne". · This .p~int .ot ·view has 
hitherto prevailed in "international. law. Ralers Qf _States enjeyed 
inrnunitar fqr ori.minal acts which they ordered or oamnittedon behalf 
of their states. On the oth~r hand, the State:liiself could not be 
punished ·being a sovereign corporation, The final result was 
praotioal'.cy imnunity and _impunity f _or the w~si or:µnes. It was a 
denial of justice, an absence of .law, a vacuum juris • 

. I • , : • •. ._ 

(ii) -The second sort of collective resp<msibilify. is that based .on 
the fact that a community is a community· at criminals •either accidental 
and temporary ( oanplici ty or oanspjroqy') · or organised. ·and f C/1:' lobger 
terms (banditry). This sort of collective crimt . arid · collective 
responsibility for it is :recognized in criminal l aw. 

I refer to the provisions of vorious national. criminal codes about 
complicity, _oonspira.cy ancl bondit.cy. Here I stress the fact the the 
basis ot the criminal respon3ibility of such temporary or organised 
"societates scelerum" .is either the general contribution to the crirninnl. 

, activity of such bodies made by joining them - (b-~ditry) or 
. the participatiatf direct or indirect, in p~icul8;1' crimes (;e:U'ticipes 

~riminis, canplici ty ·and conspiTacy). But t'l1ere is in ony case a 
p~sonal connectiOl) between the uccused ~d the crime. · 

. iii) Finally we have the Gennanic conQeption of collective 
responsibility which makes all members -of a: community personally 
r esponsible .. fo~ the . aots of other member s or . everi : of men only coonnected 
~th the PODl!Jlllnity by the -accidental fact that they committed a 
crime . on. the . 'terri t ·ory Qf the "ccmnuni ty. ' This principle mennp 
in German.- pra.c.tice, that ·all. merribers ·. i:rrespective of their personal 
guilt ·or. absenQe ·'or . crimina l :in 1;ention can on a ccount of their not 

· always volunta.z:y membership ,of' th<=; c~1unity (villag~ , assooia11on, 
race, nation)be ptmished with tw. .sri:cic penalties as the uctual 

,. , .. .' _perpetrators, even by: den.th. ' 

( 

· All writers both on internq.tiono.l ·and on national criminal l n.w in 
civilized countries .r e ject this Germ:mic .. coi:ic0ption of collect ive 
responsibility as confli cting with el ement:uy principl es of justice. 
Even aqt,hors who .accept without ad ticism the obscure pr ovision cff 
Article 50 of the ~ague rtegulations und0rline -that some re+ation 
between the community t o be punished collectively and the crime 
oonmittecd must be esto.blished • 

I 
I 

I 
i 
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Thia aort ~ oolleotive respan.aibilJ.ty as practised now by the 
Ge?Wms 1o, or courae1 a thing which ia "une injustice crian11e'', 
which is, "contraire 4 la j\lstioe la plus &l.Amentaire", o.s Rolin 
soya en pe.ge ltB3. 

What sort at 09lleotive reapQ'laibility cnn be applied to 
, Germana • encl other enemies • eapeeial]3r to ~ members of 

the three organ1aat1Cl\a d.ealt tith in this r~ c:rt? 

HeN we JJUat distinguish the poai ticn de lee laA and 
suggeati~ de loge tn-enda on ~he one hand anae cinl. ond 
adndniatrative ~• an the othei-. . 

(1) 14>' opinicn 1~ tho.t und~r the existing, law. the Allied 
Natima oan app]3 to Gel"IMI\Y and her},ad.era in pOJ"t-.gra;~ (i) cl>ove the 
prinoiple· ot oolleotiv o rqspmsibility explained, ao tar as oxtnes 
ccmnitted qy the German Reich or with its authority and in it■ name 
are cmeerned. Age.inst the ~ or any other eneJl\Y State the 
st.inoticna prOYided ~ intemc.ticmal law oan be applied. This is a. 
politioel. measure, a oa.pit:la demincii!fio in the p::,1:1.tio..--u sense. But 
in ad.dit,:Lm the load.en aro pera ~ and orim1nal.]3 respcnaible 
tor these acts end can be tried before a na.t1cnal or en interallled 
OZ'1minal court, 

(ii) In view ot the faet that or:1me in Ge1"'ma.1\Y is o. mass phenanenon 
end has inteoted •reat traetions dttbo Gez,nan people, the or1m1nal 
coorts ot the United Nations are alreacJ.y Qllthoriaod on the basis of 
existing law, both inteniational. and naticnal, on:'!. on the basis o.lso 
of -~ gener~ pr:lnoiples of both l.An, to interpret existing legal 
provisions 'on oanplioity, canapiruey, and banditry in an extensive 
sense. 

Thus, they have the right for example, on the ba·sis of the 
existing law to regard as collectiwl.Y reapansible and punisho.ble 
for a crime canmitted l:(y a member ot the S.A., S.S. or Gestapo all 

the other membere of the unit which executed the crime as o.ccanplicea,, 
or as conspirators or ns members ot a gang, without exruniriing who 
ot' them perpetrated the decieive act. 

(:tn.)The Allied crindne.l. court, should be empowered to punish 
membership in these and other similar organiea.tions .'1.s a. "orimen sui 
generia"• Thia puni~ent also reoJ.izes the collective responsibility 
ot all mem~er■ (see (fi) below). · . 

(1v) If the ;pre~ent statij of international and national crimi.M.l 
law is o.n in■uttioient basis . for tuJJy ef'f'eotive a otion, the Alliod 
Courts can till the gaps qy extensive interpretation guided by 

the preamble to the Hague Convention, ey the general principles 
ot i ntemat10Ml law aa derive4 trm article 50 ot the Hague 

. Regulations, .. and by the general principles ot cr1nd.Ml law relating 
to aooC1Dplioo■• 

(Jv) In view of th~ fa.st that the OC0Upntion of Europe by the 
Germans oreated prietioel.zy a vacuum &Fis and a. ,juatitium in the 
1nva4ed Gad oaeupied oounilriea, then, is no logical, =m-ol C1l" 
juri,UoaJ. objeotion to the idee. ~ tilUng up this 'Jl&CUum by la,,,s 
having l"etrospeotive f'aroe, ond so extending oriminal r _esponsibility 
to all claasea at the enercy' populati~ who in my wa::, holp,;jd in 
the conrdaaion at the crimeo. Bu11 I reject tm barbarous idea 

that innocent men should be punished tor the a:rimes at. others. 

I I 
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'nlis doe a. ·.not e,i;~l,uie .. other . ineas~e~ ·against. ~~a 
who, though ··not -~_guilty ·,or_. .erimea1,·:_o,;e .·.c1.anger0\ls·~because 
their mental dispoaitic:m has· been unbaln.no~d •1:u: ·the Nazi 
ideology.. They·--a:re proba';,ly potentioi · er:~als. . ·. .. - , .. 

~ . : ' . 

The _dange.t- .Dist· be Diet~ .. -The ,appi~~at~· means are not 
penalties iniposed l:zy' criminal oourts, but . prev~tive measures 
im"?O&ed for reason at aecuri V . as . "polioe.·_.m~as\,U"88", by th~ 
executive foroe <!If the United. Nations ·or ·of , ~e iridividunl 
Allied States •.. . -They o.re iii(,a.su,re,s at . fooi~l. p~oteotion, Jll8asures 
Qf ·aelfaopreservation takert _. bf the ·intenµ(tJ.6Juu .or nati'oriai 
communities (Sta.:tes) tl.ga:Ln:st me~ or.whole ,·olasaes ot men who -

. by the state ot their. mind a.re ~-soo:lil'· dringer. 
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e) MEASURES OF SECURITY OR PROTECTIVE UEASURE3 

This chapter-.d.s very short. · 1\ie r.ioasures requ:1.red oa:nnot 
~e enu.r.iera. ted. . The United No. tions o.uthori ties in tho occupied 
enenzy- . states will decide whAt to do according to the concrt.1te 
.:.:;i tu..1. tioh and prnctical~eds of' tha case a.nd their rotributivo 
and securi-cy policy. he rooasures of seouri-ey will be a part 
of the adrninistrn. tion of the enell\Y countries within the \'lid.er 
fro.rnevrork of' the United Nations general policy. 

All ·iha t I wish to say from lhhe lego.J. point of view is tM t 
thtJ Uni tcd Na tiom:1 are fully onti tled to take every mai:1sure to 
ensure the punishment of' ' crir.rl.rw.ls, to rr.r1into.in...,Peace, a.nd to 
prevent further crimes a.gaJnnt public order. "J.he r:iea.suros 
rocomroondad by the Cormd.ssion in regard to the S.S. c.nd Gestapo 
are not , of' course , the ortl-J r,1en.sures required. Siii-d.l.nr ~sures 
must be ·caken aea.ins t the dangerous classes of the S.A. 
Pr0ba.b1J.· there n:-e s+.ill othor orgD.rdsatlons and forr;titions which 
,·✓ill cor.io under the ple.n of "meo.aures of soouri ty" which has to 
be adopted. It is dif:'j_cuJ. t -to forsee nnd dof'ir..e :fn advnnce the 
o.c tlon which the United Nil tions will take, but , yJbo tilv-er :!. t 
nay be;, it vri.11 110 from the legal point of viorr .fully justified 
.'.:l.nd vlll be fulzy approved by the o_ppre::isod peoplea. 

-------



UNITED NATIONS WAR ORMS COMMISSION 

c.32 
Errata 

REPORT ON THE GERMAN STlJRM-ABTEll,UGEN ( S.A.) .1, 

SCHUTZ-STAFFELN (s.s.) AND GEHEJldE STAATS-POLIZEI (Gestapo) 

Drawn up for Cormni ttees 1 and III by Dr, E&er 

Errata 

P, lat l) and elsewhere: The spellng "Orgo.nisa.tion" is to 
be substituted for "Organization" wherever' the latter occurs. 

P
1
13

1 
4th para. second last line: Far "General" ren.d "Special". 

P,14, 12th and 24th lines: For "under" and "nnd" read "und". 

P.16
1 

5th line from bottom: For "character of German activity'' 
read "character of German criminal activity". 

P.20: In'para.. (4) at the end of eaqh.of the conclusions (a) 
and {b) add the words "and the gestapo". 

P.20
1 

7th line from bottom: 1''or "'took over the S.S. But the S.A." 
read "took aver the l eud.ing positions in the S.A.ancl the 
whole S.A.". 

P,¥3~ 23rd line fran top: After the words "committing crimes'' 
o.d.d ' crf al.l sorts''. 

·P,25
1 

in the first line of F: For"U.s.s.R." read "the Russion 
Saviet FederaJ. Sooialist Republic (R. S. f. S. R. ) " - t he 
reference being to the state of that name and not to the mole 
Union of Soviet Socialist .Republics. · 

F
1
27

1 
11th line from bottom: For "The. to.ct the" reo.d ''The 

fact that"~ 

P.2a; last para., 3rd l~~ Insten.d of "or:iJne'' reJ.d.. "certain 
crimes", and for "has" reo.d "have". 

I 

P
1
29

1 
at end of 6th line: Ada "m the case of a N azi crirninn.l?. 

P
1
32

1 
5th line: "Canmittee" should b e "O:rnunission". 
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c; • .12 ( Pc- rt 11) 
22 · June , 1941+. 

, 'I'IONS ·-t..~ J L :E- J CO . .. ISSIOl'i 

CJ1UTZ- STA.l''PELN s . s . .iJill G:Srf.:T ,:2 STAATS- PCLIZEI Ges t a 0 

Dr a-.m up f or Co . . ,i ttees I Llncl III by Dr . Ec er. 

PART I - Origin , organisation , purp ose a'-'- activity. 

PA'::T JI - Legal ccmclusioL1 s on t he ,1ues t i ons ·:hether : 
a ) ;nember ship i s a cri rne ; 
b ) ~ ~ on the: part o:f th~L· mcubc1·s 

i s to be presw;1ed ; 
c) supe1~i or orders a re a defence , so far as 

t hey are concerned ; 
de) c ollective re sronsi bility; 

) sccud ty 1!1easures to be taken, 

PART I ms '1.ppear ed as a pri1:1 E:d docwncnt A.nd is not no· 1 
reproduced. 

I 

I I 
I I 
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~3C.~ 't .... _. . ....... -
C. 34 

U3 ,July 19Li1+ 

' ---- -- ------------- ... ------.---- ---

'l1.!:'1 I L A;3 VJ.All CH )::nu.J.. ' 

Si~CON~ ITO E. b_;y t he C {A!~-

In hiD f i r st rote ori this Gub ;ject s ubmit t i ng _to t l e Gove r nment;:; 

a drc,.ft Artic.;h: .1bich i t mo. :mr;11esto s h uld be in ::J E:: rted i n tho 

o.r1nic:t i c - ·1i t , l~.;rr'!'18J1Y (Due . C, 31) , the Chairr1an c,f tho United Nc:1.tiou:.i 

i'/OJ' Crimes Co,nmis::.iion ;J t ated ~hat : 

" In the Cor,L; i:'w i on ' □ opini n th s' 'lt; text nl oulJ. be :Jui tablu 
" f _r u::rn . i n t he armi .:t ice gr-.. ,nt eJ to each of Germ: .. my ' s BuropeJ.11 

"satelli t e s nubj c t only t o : 

" ( 1 ) r,u ,3titution of \;he n aiw) of the Sto. Le on f•~·ne for ti ut 
of C,: r m:, , , ·:1.n 

'' ( 2) imwri ior · n :;;ection 2 n.t ( ) of the n ..;1mcs of t he forc<::,J 
·uhich in th~lt State co1To:;-i~ond to t ,0 l"'.,eh c i1 10 Sto.:..i.t::,:. oli7. i 
.( c;.e ut . .i.p ) ·md " c.;hutz:.i t.affel (s .:>, ) ' 

'rhc C1ai!· ,r,n nu ·,1 hugo t place befo1~ ·chl: (~0ve1n,,.onbJ tlo 

Coirar.irir.;j 01 ' ::; r ·com~ ndation thL-..t i t he n.rmi r, l;ici:: v:-i th e <.1 cL ·.t,;urL
1
1X.:{,n 

n ,1 t0 1... ci tc t he:, t ext of' :Jee ion 2 point ( il) should r1ak,1 y)rovi:Ji on f' l
1

r 

Gerr:i:m ~ •r:J t r.)O :incl :'.i . d , ,;ho wen: f ounc1 in th,, t coi.mtry , ond a.lr. o 

,'1ny· 1,1 mb er;,; of thr1 ~1 ol icc force:3 of t h r1.t count·,-,y , · ,hot hor c i vil or 

:::i 'J itw-y , ·.,h o h •.rl ..; ,.: l'V(: '1 or v,uro ,;ti l.L Sl:rvin,: :.i.'J 1L:trict chiu:·.J 

;: • ..; r:t~ tc.1 in thd f'in1t Hot,~ , i f'fcn.m t :)rov i:Jion: : '•l'JY bu 

n. 1' · ., ,' ,' ,., ....... y i· 11 J, f J · th --' . 11 l b . tt ' '-'- .. · .-·: L: ,:l•J O • .1.p '11 , ,n , •.' LlJ::.v ,11. ·- ) · iU ,.ll . . :.i,, -

• 

I 
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C. 3l1-
J.8 uJ.y 1941+ 

- ·---------------- ----------·----

·----------

In hio f ir:;t Joto on this i:mb,ject submitting .to the Govermn01 ts 

u dr'...,_ft A.rtic.;l · 1l1ich it w1.n :mgr;e ,., tocl shoul lJe in~ E: rtea in the 

arrni.:t i ce v1it, b c--! r r.10.ny (0 uc , C, 31 ), the ,hairr:1an of the Vnit0 r·ati o :.i 

V'[J.J" Crimes Jo,m:1is . .1 ion :.Jtated ~hat : 

'' In the Cor J 1..1 [J ion ' a op-Lnion t ho st1.PW text uhoulu bo :3Ui tablo 
'' for u~J in ·f, lt •J arm· ,:tice gr-:inte(1 to each of C'..ern:J.riy ' s Europe.J.n 

" ::iatclli t o ::.i nubjoct only t o : 

"(1) nu :; t'tut·on of the n nrMJ of the Sta t.e oonc1• , ned i'or thcJ.t 
of c;,1r rr _. , , 

1 
·u d 

11 (2; in:H:.:rtion i n 8e tion 2 at (d) of thic· n ..:r cs of t hu for t:.l;J 

·:,hi e} in Lhat St a t o corrrJi.i' on to the ;r€'hcirno ·•to.at::1poli ;,; i 
( c; . .- :.; t.J.po) .1.n1 "c.:hutz:i taf oi (S . :.i , ) " 

'I'hc C:,air <,n nu , 1iego t plac e.; hefm.·o 'tlw ( ~rwd n, .. nnt:J th,:J 

;;r J 7 , ite th t ext of ; ~ction 2 r,oint ( d ) ';houlc111: .... k,; _f)!·ovi:;' on f' ( ,r 

.,ho vrere f oun:l in tb .t co,· try , and ali~o 

my- rr: ,..:rnh Jr.; or thr· po:i. i ce f orce:3 of i..h,_.t countrJ , ·,1h.oth0r civil N ' 

.in , .. r-f cul ·1t:r:1 occu··)i :d by :-rr,,~i forcu rJ • 

• L.~ :t:).t1..:.l in th_; f'i1•:n:; I ot,, , ·· iffon.J t p1·c.wi:....ion.: \·i:_., he 

• 

I 
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SECRET c.35(1) 
4 August 1944-

UNITED NATIONS WAR CRII,iES COMMISSION 

PARAGRAPH 1. (1J,1Jil'IDED Tl'--ST ) OF OOMI10:T'l1EE III 'S DRAFT 

RECOMIY!F.t-iDATION REGAP~ING THE S A. , S.S • . A.ND THE GESTAPO 

(noommrT c. 35) 

"l. Each of ~ United Na tions has the right, ei th.er 
"on tho basis of .its _present· or:i.l1tlnal la¥/ or on the basis 
"of nor, legislation, to purdsh its ~m nationals who 
"became members of the Sti.u.,nabtoiltmgen (S.A.), , 
"Sohutzstaf'feln (s.s.) or Gehe:ime Staatspolizei (Gestapo), 
"irrespective of their rank as members and of the 
"terri torieo in \"fhich they served. · 

"Each of tho United Na tions hns a lso the right to 
"punish German or foreign me:~ers of the above-mentioned 
"orga.nisa tions who ha vo corrmri. tted crimes in their 
II terri torieS • II r 
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SECRE'r C.35 
24 July , 1944 

1J}\ I'rEO .TA'rIONS ·1rAJ1.. CRIMES COi'AMISSrmr 

DRAFT RECrn,u .NDAT ION REGARDING 'CHE '3TURiv'iA.B'l'EILUJiTGi:;N (S. A.), 
SCHU'rZSTAF'FELN ( SS) AND G.~HE IME STANI'SPCJLIZEI (GESTAPO) 

Pr es ented by Com:nittee III. 

Connnittce III submits to th-= Commission, t he foll owi ng 

conclusions 

( a ) to be vot ed us a gu ia.in.r:; rule for the work of thP. Commission 
and its Col'!'nti ttees, and 

(b) to be forwn.rded to the Goverrununts as l egal advice and as a 
recommendation of the Com~ission. 

1. Each of the Unit ed Nations has t he right to punish its own 

nationals who became members of th .S t\irmabte ilungen ( S.A.), 

Schut zst aff'c l n (SS) or Gehc i rnc St aatspolize i ( Gestapo ), irrespective 

of the ir r ank as members arnl of t h•~ t c rri tories in v,hich they s erved, 

a nd e it er on the bas i s of its p:r;-e s ont crimina l l aw or on the b asis 

of new l egisla t ion. 

Each of tht; Uni t ~i d Nat i ons h:13 ul so the right to punish Germans 

or fore i gners v o in i ts t e r r itory ~e rvod as members of the above 

mentioned or ,aniso.tions an cornmitted crin1es there . 

2 . 'rhe United. t'Tat ions aut horitiu s in oc cupi e tl Gcrrnu.rzy- ancl her 

s a t e l l i t e St a t e s a r (, o.uthor.i.s r.: d by Intc, rnat ional Law to t alce o.ny 

mc o..sure admissible by the Inter nationa l Lo.w in ord.er t o e nsure the safe t y 

of t he i r Armie s oncl t o mainta in public or der ::md peace . 

The c haructcr ancl a ctivi ty of thu .•. A., S3 ., and Gesta po ar e such 

t hat in accordr,ncc v,i th thi3 pri nc..,ipk , it .. ,oul be justifiable f'or 

t he Unite cl 1' '..lb ons authoritie s , ;;,..mon,D_; ot bcr me surcG , to disbn.n~ the ne 

or g~ is t ions , int c thGi mum _i rs , m.::i.J,:r; members hip in them henceforth 

a crime an c1 puni :-.:h it a . _,uch , 

I 
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SECRET 

UNIT.ED NA'l'IONS \ ,'AH C:RJMl•:S cmmnss10N 

UGGF:STIONS BY COMJ,:I'.l''l' · :E II I~G!J/.DINC', 

CO- OPI~R.A'.l'IOi\T WI TE GEI-n•:n./1.L ra~a-:mrow;m 1 3 hE.4DQU.i\.R'.l'B:n.S 

c.36 
24 July 1944 

Cert·tin c1u.,.rtcrs :Ln Lon<lon and ev en some newspnyier.s in 
London a ve b eun in:fu ·1~u. tln t the 1'-;:J.zis nr e .iy1:•epurins a big 
ur r,n 1i sntion for th<-1 i_) llr:!_)(>8 ·, uf' hel1)ing Nd.:.::j, wo..r criminals to 
escape. l!'alse doG' un ·nts · cc ,1lr(:jacy ·buing fabricated a nd 
o thur 1;e:.1.surus he:i.n :, t :.,.k;,m f or t hif· i ;t tr :-.lor;u . 

'1111,, Uni t 1.1c1 No. t i on s w· r ,r i nut: Comrni!:sion h.£,.rl r ee.lise d this 
clanger . We have r vc or-unenclud tTto i c:o.stu~os . to the Govcrnmunts 
fo r thl! ~)ur1) u:se of ummring t ho n.rru ::3 t of rrar crimi:1.a ls: 
first]Ji· t h c s.t abli sbment of u \fo.r Cri1-ocs Office a tto.ched t o the 
Co;;;nftn dor-in-Chiuf I s I :::i.ct-1urtt t e r s, , nd soc ond.l;y the internment 
of the ~.S . ::i.nJ. t w (',-vutapo. Dut v.ro mw.: t r ealise th<i t the 
Uni t c d N-t tions Govur ru. ,m b :.,r 1.. not a n ur.uctrt iv1;: b odJr a uthori:Nd 
c.nd a.blc t o onrry out tluci::.d.on:.; . An o:v:~ !Jle i .s thu f o. to ot' the 
vnc_,_uiry c om.: 'rni e tho C)~ t 0r 1.d.natio 1. of Jo~rs which tho Cor,m:iss · on 
on lvI'.ty 30th etcibJd the Ch:~ix, ... 1.11 to ' ddrog s -to the :for eign Office. 
Up t o cbtu n o ru;-Jl.y h,.s l)..,,m r c90iv0d . 

1 · only 11ody c ·1:i_: 1.bl8 oi' action i s the S•tpre;no Cor:un:.i.nd of 
thv O).."P •di t ion:i.r y f orce:::; i n 1-;u.ro:)o , i . v . Gc1 ur ::il . Ei senhorrnr Is 
1 u:1dquartur s . 

Wo 1d.t.c;.; ~:.md th ·1 t t he Chuirm'.l.n of t ho Cor;onis:::don , t oge t her 
, r1 th ivfr . P<.;l ] a nd G<mur ~U do Jk,.vr , b~tvc h:.td i n1' r mod. :i.r_for iwvl;i vc· 
talks :J. out c ol l:tb o:cn t ion 'bo t,ivun thu i'/, r Cri,nos Conr.ci.::is i on .:i.nd 
Gener a l Bioonh0\✓0:r 1 u iic,.,clqu.1.rtor.:; . \1/o rtrc o.11 c onv:i.noed t hqt 
, rltho lt dirC •J t !U'ld oJ.0:30 c oll:.1.bm· .ttion bctv e n t he Cour.tission 
and t Lo.Jo h r .. w.d.'.Juc.:ct0r:,; tlr ·,-;or l: oi' tho Cor, rci.s::d.on 1,;rill be c... 
'::.j lurJ . 

\'le unclorstmc.i ih:. t th,;.cu ~~r u 2lrur.i.ey liaison officers a t 
G0n ur o.1 Ei::;enh ,.,,ur 1 

~, I!vadquo.rt<.J r "·. for rLll !dnds of busineGs b u t 
i h.Jrc is no li11i8011 offi .::: r i'or ihu r;1 · slu;1cnt of n',r cr inrl.1.als. 
It i ::i be lieved thfi t the u:1 t 1LbU .ihmunt of c olla boration bofa-✓<.::en 
· ·hu Curnnrl.,Jsion o.nd Cc-ni.;rhl Ei :Jc. ' o .;t_;r I s · Iet'.clt1u::i.rtcrs , n.nd ou:pcoially 
the . v.J t ',u lishment of .--L '/' Cr-i r,10:, fi':i.c0·, i r; })O~,"':iblo only through 
tho Ct>r,1bined Uhi f c. of ,';taf1·Ll in H:.:..~; -· net on. . We f eel confident 
t m:t t l1c crn,ib·inocl. CJu.uf::; ol' ;:j t ,uf.., \Till :.tpce Jt ·our offer of 
coll'.1.ror :.1tion <.1nd th·~: huj' vill givv "'ppr o: rin:t e i n:::t:cuct.i. o:ns 
t o Gonor a1 Ei :.,cnho-;ror . 1rh(.; ·.:lr,bor:ition of dC; t o.il c<l. s chemas 
·.rouJ.d br:;. the tac;k 01' G,mera1 ':'.i ..,u l-im1er 1 ::; lfo '1.d<1Wlrter s :ind of' our 
Cor:nrd.ssion hur8 in J,ontlun, but Gcmor J.l E:i.scTu. 10,;rer mus t he vu L, t 
11.1 .:1:; t ...:. r--011<.; r .'ll (Luth0r i",l t i<.rr1 for tho p urporw f r or:1 t he cor,~bincd 
Ch.ie1 ~: ,.):,· S t u"f'~;. 
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In vi o\·r of ·t hu f nc t t h: Lt thu 1;,rar i s O.RJr onchjng its ·end, 
and. cs_.1cc i n.l ly i n vim,r of r uc0nt even ts i n Gormnny, CoEn.tl ttoe II 
n s ks tho Comr.tl~s i on t o t ' J:u i j;u_i0di::i•l;c · s t up s t o 0s tD.blis t1 direct 
: nd closu co -opur a tion ·.ri tl Gc w..:ra.l Eiconhmrer I s Ifo3.dquo.rte rs , 
~ind t o ,·ub;:tl t t irough the Bri ti-,h I<,or oicn Off ico t o the c or.iliinod 
Chi ef' s of "" t m'f,:, t!w Cor.1mi Ll:s i o11 ' ti r oc oui, ondn.tions c oncorning :-

a, 1
1,s i;;..,.blisl 1-l.:nt o.C , rr·, r Cr i r.1c s Office ; 

b ) ln tcr nn0nt of thu S . J~ . , ::..; • r3. :..'l.n c:L Gos t npo ; 

c ) .,'.,3 t ab] i ,_,hJ:-ient of l)cr m:-i.ncnt c oU ::-i.b or a tion · t hr ough a 
liaison o:N'i c0r b 0t\10on thu Cqrn.· ..i.s~~ion and , -
Gcnurn.l Ei.-.,l.:nh i 1cr I s Ho.:tdquu-t-:r:::,. 

{ 

I 



i I 

1 ,CRET c. 37 
25 Jul:,r 194J+ 

UNITED NATIONG "vf,! . 

. -- --·--- - ---- - -·- - ·-

COJITVF.1'.fTION PO!Z 'fii/ GUft l-:i: TF~R 02' .iP-.:-. C1:Dfl]':f-LS 
' -------· 

_!?_raft presented by oiru:ti ttuu- lI 

. ( Ern..l.i~cr : ... tion oi' the IIe:~d.s ol' 3 t a tc:;) 

Ho.ving r cS(Jlvcd to c · ,uCLl .tic: a Comr·:.:1-tion rri t h the ob,icct 
oi• · .hioving thu ::; irrcn · u1· of vrc.r c.rininal r; a nd ot u-.c ~,ar 
ffo ndurn, 

h:iv' :J.TJ•;cd 1t ed as thuir PL . .:1.i:,::, tunt in.rios t ho f )ll owing: 
J.i..: t ~f Plen:L:)o t ont iu.ri•~s) 

·. '1Jo, havin, c onr:nu ic•t t 1)<l th: .ir i 'uJ_l :0owvr s , .f01Y1d in ~ob 
and d' tU for m, h·w0 a;_ ,_:ud en the foJ. l mrln pr ovis i ons; 

'i'hu High Co::i:t1•.1.r.:;tinE F\t' ti.].~ ,,,llt7nll· nr;p:•, i:, to ::; u.'rv:.1cLr to 
<)1.c!1 ther ,).cc;orcl:Ln ,: t o tb., ., r u·.:c:du.ru h<.:r0:L.i:...1·tur :)r ovitlcd , f or 
th0 ~>llr~.10::]:; oi' :ri· .. J. <Jr nf' ~::~ :c,it.ion of :.:;()nh.:nce or judgr c:nt , 
:,crn mD found '. :i thi~1 tl,t.dr ,iL:.... :i.mli,.:t:Lcm hcJ · .'U c:1t"irgcrJ. '<d.t: o:c 
c 9nvictc.:cl of ',ro.r er i..rn ,; , incl~tilin,. of 1' ,· .c,::-; ,.r;:-dn:.. t tho l.:.nr.~ 
nnd. Cu:)turri.8 oi' 112 , ·, iiich 'ilu -:::- 1 • cn .. 1i1.itt,_•d, ith1.; r -( thin t.e 
jurisd.:i. tjnn ·of' thu :-•,;riuc:; t in·: .-: _tu~,r, or rtr:J..in .. ;t l,hL:, ;:;t'L'tC or 

.i. t s •11.i;i )TJ/l.l,; t1r .h,: :.,rnJ<l. 1 o c ,,,_; of t. c :; t a tu, 

'['h,J 11ig!i r_\m tJ. ·1c c:LJ1r.; .i- •, .:ctis.:.; ftirt:-~;:, r 0,nhu.113:;y 'l';r, c t o 
,;1.i.rr e11rlvr t :; u:-ic11 0U1~· ',.cc. :r.·<.L l,[ t , -~i11., ~, r cJ..: 11hr v lJl'OVi'lG<..t 
i1cr.,.r',1rd' t..-r, for t!ti ·ur-,JGt.;..; of' "vricl or ,,f •J~l!CU.tion of .sc,J .. uncc 
or ,jc1.do,1unt, · 11 :;::,o ·r;,,n,· ) n· ti ,.,,.1 ln o_ i'o ,1.e ivd;ion; 1.:-.; , oi' t:1.:: 
r ur1w.m t ing ~t .tc ·.:i-i, • •• •r.., -.. ,-:i. th.i.::1 tiwir : U:':i.:.;d.ictiw,. :.)Jll at· · 
d r,1·1~1,;,J . j t11 CJ C·'.mv ictvl .Ji' c·i v lnr; l.J.c'i or cor.1\;,. t t c t' le] -.. 1cr, 
o of :'.n off<.:, cc co •.,ii tJ;•~'l ,d.tlt i,h0 int ·n t o f th.r thu cr~u:.;,, 
of the fo .. Jn(l or of .jp r,fi'cncv co ,2,ti t t cd •. :r r:inrm,.; 01' thc.. IYSI r n 

orport11I:.i t-y '.ffbr<lc.:d by (1. :;-t ·,"; 'Ji' 1rlr o ·n:10d ho!.i t iJit:i.•c, c,r 
/ oy 'vy•tilc: occu:..,L. ti '.• 01· 1,-.;r• :··i 11,z,· 01· the.: rt!'!_UOGtin[: st,d;t... • 

. . :.rticlu n1 

TL.c f>t.tr".'end.ur :_n·. vi rl,.,l 1·or b.1 ..r bc:1. , ~ i · ncl Jj_ :-}1 .JJ. ·1Jc 
ufl'ec- (;cl JJ.()t:rl ,L.; I;; .1 .di11G · 1 · " 1 : , ;1. ~:i 11 thL1 ·c -'· ht.; d' ·o:1c..... 1 ,:_; oi 

~ '.; t_;_r, .l el·1 .r l • l;..::. 

l 
/ . ..rticlc.. r I 

I 

• 
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J· ticlc IV I i 

'.lh() r eque s t f or surr·0y1dcr s 'lll be tr.:i.;n.'.;tnit t0d through t h1., 
dip l oma tic cha 11nol , a nd s .·,.11 b o cxocu t ccl by the: o.p _,r o:)l~iD.t o 
• xccutivo or .a iti.nistr.:i. t i vc c..ut h ,rities of t ho ;r-cquectod Gtntu . 
'I hu pc rson nhose surr un er is r cq·c1c :.; t e d. 1..U1c!.er the t~~n: i:.:; of this 

' 

onvontion s hall in no case h::t e r ec ourse t o nny 1·orm. of judicial 
pr ocedure p r ovi ded i n the cxt r a cli tion t r oo. t i cs , l uns or r ogul~ ~ion::; 
of the r quos t .... d s t n.t,1 . 1~no r c qu :::; t !:.h::i.11 c ontain in s.ny 0vont: 

1 . In tho c , r30 c. f I n all cgecl of f enJ.ur : 

A. ( 1 ) t he i enti ty, na tion,..1.li t-y (if kno·,m ) ::md closcr i ::_:i tion 
of the a lleged of fun<l.or; 

( 2) t h0 doscri1J tion of t he n.llo:::;0 d offence '.'l.n cl thu m.'.Dd nUI:1 
pcnD.l t y 1,rhich c:1.11 t c i1 'lic t c d for t hr,t of ,\mcc . 

:a . 'l'h..: Govu m Kmt r , qu.L:.; tin,_. ::..;urrcnc.lcr ::; hall i 1 G-v1.;ry c s o 
::i v u 1:JTi t t on a~; ::;u.rr.:.1.c:;;::..; t o th0 GDv or 11r.1unt f r om Y1h ii1 tho 
zurrun<ler i ::..; r equos t \Jcl t o tho offout : . 

( l ) t ln t 1:h ' trfo.J. · ;ill b e conduc-i:;c.,d i nccor c1'1ncc Hi th 
l t:f,[tl p r oci__;i.lu.co ; 

. { 2) tha t ju d1;n<.mt or fi::ilings and suntuncc ·.rill be 
1,r onoun c u<l. i n opun c our t; 

(3) that t 1c :Ll':L::-;ccl oi'i\.: :r.d<.:r \Tlll b l, n.f1'or dud tho :,::;s,i.:.; t­
:.· c u of crYm:,ul both b 0f'o:c0 ·"n<.l clnr inc t he t 1·i n.l . · 

. 2 . n v l c tu<.l ofi'c:idvr: 

(1 ) t!ti.J ident:Lt__,,, n:,:i,n,,lity (ii' b1c,·.::1) , ·-nclJ.,_;~crii) t :j_on 
·,Jf t he c onvict<.J<l. c,fi\md ur; 

( .5) thu or i ...,i Y1 ·.1.l nr ~,n · r,ut l C)1tic.::. tcc.'i. C 1.> _4 o/ t _,; .jwl_J:i.,.:::".·t 
or finclingr; .:i.nd i.:unt<:!·: ~ ;:::ivcn by thu . ,fl.:_J r <J)_iato 
C•)urt in r L-:J.:_J'-; Ct 01' the r,ff\.;nc..., , ~1d i n -l;hu rus1.m <J 

c.,f thl., oi't'unrJ0r. 

"110 t ori"! ,iC.JU t' '.[; ti..s .,cf i :1 t: i ~; '11·1.iclv ::;l, -11 i:1c· rnfo 
i t..i.r y C j vu.. :;::.; . 011 or ot'.~L:C nili t ; tl: ibm:t .. 1 . 

. .rt i..:;_l_1., V 

~.'i1() i ti1~l.L ,.Jun t r . t in,~ .l.·.r tic:s n:.- ~ r c l ir10 t (, !.:.trrL.1<.lvr t n 
co.ch o t h;r t l oir O',ITl r::-Li(n ·tl::; r.nr 1·OIT.1t..:c n:\tir,·, 1.1..ls 

J. .. • .:.i ,:11 Uontr ·,ct-j_n': .L ·.rt~/ r.t\'.,' 
,tll,; ' yrl of ~·o::cl,n· , ii' th'-' .,:1·01 co .i. o 
ru'"~l l<J::; t .;d 0.r:,,, C,JiTD.4:Lvtt .i ;]l.ii, th .t 

.fu;:;c to .~ lU"l:' . -.-,,·• or tJ 

w}l.ich hi.8 ,;cJr·• v-:-i.J.....:· i. ; 
t,: ' v ._ju.r-i :;r" ;r::t · (J.1 .. . 

In aJ.l c·l~;,_;...; ·.r} u v t., ,, <>r ;. ,r u !~i i)1. C>r -.c .c c i ·~ -1.' ._~ t i0::; 
r ,; ~ . .,:;;-L t!1u ,-j ro11r.:{; r:f t110 ~~' ... t;_; uJ.lc.·o,J. J:r '~n(h .. r, 3.J.Ci1 

_JUr8 •n :;1· 'c1J. bv :-;urN:1<.J..crvd 1.' i r -- t t tl 1., G-<Jvc "..!UT:; -u· th...J 
St1.tu . .'l10·~·- n· .i,i ,n·:.l ler1i:.;latio c ont~i;J.S t~lU :, v: ,, ., t ,·,.:.;:::iJ .n.u.1 ,, 
,)un•,lt- in r t:,,,.)u' t 01' thl .,.lvc ·vc.l 1Ji' .'v:1 .:( 1. • ,:" ... ,.n_:: ,/1.ioh 
GurrU ... : .Jr i ~· .['{) (i, ;[~-Li_.rl 
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£'or 11hich surrcndor :L3 roquustca. c·.r t., t ho SO.Pl; , ffu.rronder slmll 
f' irnt b e efi'oc t e d t o t ho GovorriJ"lent \1hic h :i.'irs t r e:;qu .s t od 
the surrender. 

1:..rtic l o VI 

I f n t t he timtJ 1hun the r oquos t i s nadc t ho ::-.llor,u d 
of 1'undor i s undurgoi ng invc.:stj_e_;:1 t i on r i s on trio.l i 1 tho 
c ourts of' the r ug tuc t od state f or :~ cr ir:1e, ·,rhc.; t ho,.• ~ w r crir.10 
or .10t, whic h is puni3hr b l u u i t h a hj_Ehcr 1;1::ixirn.c .1 yie na l ty 
t h~-tn tha t .r'or ·,mich th-3 surroncler i::; r uqucs t ocl , t h1 t s t -'l to 
nuy J.colino t o s ur.cc~:cwr hi n until t hu r,r oc0O< ·· n ,.,.c; : 
t •.:;n:ri.n :..( t vd , 

ln the lWvnt oi' sont ..:;1cu of {lv t FJntion .:.n . T)CH{' 1 i i ::;ti t ution 
"' h6.v in££ been ~.)r onow J.Cod , t he 0x0 u tion of the s<mt uncc shri.11 

be suspended , if tho ::; u-runclor of tho convic t ou Dor s on i ::; 
r u()_ues t c <l in no ,or d.1.nce ~ri t h 1'..r-t.Lclcs I -or l I. ~ 

• 

', c• tn .tc:1cc of d ur'. t } :Jh" .J.l hO'.'/<JVOl · be CX:Gcutcd no t rri t hnt 'lEd­

ir:,r~ tlnt one or e or o of t lw !l:i.r:h Contr·1c t ing ;_~-\r tiu~, h.:wc 
r ,J qu~::d:0d ti.LO ::nJ.rrunclcr of· the n:f\'cncle · • 

1:hen ::i.n llo,1;cd 0f 1'unJ.ur • ·.;b ue sur r<.m'lur : '1..::; 1.ieLm r 0qu0s t.Jd 
by t rrv r r u r u Hi f'.,h c _,ntr :' ctin;_: P:-u- t i cs ho.s bu ,n tried d.nc.l 
sentuncud by thv:lr c ~uri;:.;, t ho :.:.:o :1t 0nc,; ., .sbJ.11 bo uxecut ucl i n 
the c t :::i:~os oonce ntJd i i, i.,' e or c'!.-..:r r f their cl1.t c G; :)r ov i dud 
tr .. .t'. t , j_f the r.Ji'fonu.0r lK1.G b 0,:;n 00"1t oi1c 0<.1 t G c · :ch i n 110 of 
tho .rvcuo:.; t i 11r; ·• t · tu.: 110 :· 1·111 bL ., : ·cm JDr0<1 t o tha t rd;i l "·u 
for c;wc ition . 

.\r.ticlo V1I ·-- -----~--
· ''hu GCJvorr~ .1·~nt:: o ' thv Iti. [_'.h C(jnt ... a cti1 e P·l.1: tiu " ·1.gr cu t i) 

tl l ov thl, t r :'.n ,;:i. t ".;h::-- ,m,r;:: tlv~ir t t::.. ·ri t oric~, ui' _:.,c: r:-:; 'm.,; 1fr10 
:.
1 

u buin;3: ::-.urr,.,ndurutl nc oJ' thv 7' •.r ticc t , i;h.,; : r 0 ::.;0n~ 

C.>nv 'nt l ') t u .l.Hoth r ;·, ... rty , on_pr u<l.uc t i on 0 1· 1l c0rt.Lfic,1fo 
or-:,ctn-'lt int; f r ,):1 the.; Govc r nmvnt of' tho S t .::i.to f r on 11ho I the 
,;

1
J.rr uncwr i -~· 0b t --ined. JJ i n[.; t liu pa:-.,,;::i. ,;c.: hrour:;lt .. mch 

tcrrit .. r:i.cs thv _pc.:r s,m·.r:,o i s b nir:~: s urrvr.il0, •u"l '"D . !uf, 0.;cor t 
lTcy b u :::.cco:;¼_)~lll~- d 1),Y , 1 '.1. i c·i .... :!.:~.- (:i.u..., i ' ;.'1 t 0u 1iy th<J Gcvo:..·1 •1 .dlW 
c mcx,r1vd. . 

---------
'.lh u l 1i [:h Cr,1:tr·,ctin~: l't:.r 'l;i ,,s 'cr;r C t . 1-::' . rll..CC ·,I; t, h' t:u10 

0f :;ur r unJ.ur '.,11 doc0JJ.t1.,:1t:..;, 0;,:'.Lih.i t:; , nr 1 ·. ,, .. hJr Li ,:i.J.1-:_: , m. h 
r.r:v ;; <.,):' / U ;, ::; ;.,r uo; · oi' the ··,.L1L, r1Al Ji' •'OECU. 

/ rticl 1J ].x ~-----
'.I.' o r ,3r1u.us t in ~ st·, :,c :.,;r,.r 11 b v .r n.11 cos t.'.:; ,t:ci~-in · out 

of .,_ fJ ·n<.1,;r : :· .lu . t i t::; !'\, qu0 :.; t uncJ.,.c thu tvr :.s of t • d.s 

/ i . . ti 1..: X 

I 

I / 
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' f\ ,...v 

~n pr csont Conv,m ti,n·1 c oi sti tut •s o.n oxccpt ion, l 1,1casure 
ttncl shc..11 not a.ff0ct the o~J(;r _. tion oJ' ,.1.1w trv:.i·by i ' extr.::c -
di tion be tvucn or ,'.lJ:lons the: Hieh Contr· :c t in0 ·.J::tr tios excop t 
as 1:1;.i.y bo expr essl y 1jr oviducl b · thu t oms of t hi s Convention .. 

.11..rticl o XI 

(Dcnuncia tion ,'J1u. t urr.u.nc.. tion : Te.-.ct pr ov :L::;ionnlly 
r osurvod). 

ticlc XII 

'.Ihe pr cs..:;nt Conventi on sh:i.11 be r c:. tific <l ' . .nd the 
· fic:i. tions shilll b0 clu,::i•::::: i t oJ. i ,::; ~-..;on ns :possibl e ~·.".i. th 
Hbo rrill notify such de1)on i t t o -~12 thu .., i gnc.. t orios. 

r o. ti -
••• (t ••• 

Article XIII ----- -
"lie. ;,r c .... i..mt Convention rJh,ill c omt.: int o for ce one r. onth 

·t:ftor th1.: cu, tc on nhich it [; i;ill h"vo bvcn r tified on boh.:u.:f' 
of trro uf tho Ili[,h Cont.c:•.ct:i.ng R.r t:iu:, . '.L'J1c:r u.'l.: t or it 1Jh.11l 
t :iko GfJ'vct in 1;hu cnsu of c1ach Hi th Contr cc t in~ l'n.r -Ly on c1 
non t h ;iffo.r t fw ch f;o of' t h...; dupusi t of' tl o :CC•. tii'ica tion on 
its ohnlf \/i th •••.. . •• • 

In f 'ti th ,., .0rcof etc . 

. I 

• 



S~RET c.:;B 
26 Ju.'cy' 1944 

UNITED NATHlNS WAR CRI11:r&S cavnvcrsSION 

ESTABLISHMENT OF THE FAR EASTERN .AND PACIFIC 

SUB-COW.O:SSION 

LETTER FROM THE CHllIBSE AUBASSADOR 
TO THE CHAIRMAN OF THE COMMISSION, 

dated 25th Juiy, 1944 

Dear Sir Cecil , 

I beg to inform you that the Chinese Government 

has appointed Dr. Wang Chung-hui, former Hinis.ter of 

Foreign Affairs and sometime Judge of the Per..~nont 

Court ot Interna tiona.l Justice, as the Chinese 

representatiw on the Far Ea.stern and ~cific Sub­

Cornr.dssion ot the Uni tad Na tions ·,fnr Crimes Comnission. 

It vrill be g.lad to provide suitable quarters for tl"le 

Sub-Corrr,d.ssion, and wishes to· assure this bodjy of a 

cordial welcome to Chungking. It v.rill also be 

pleased to call the organizing r.1e e ting of the Sub­

Corranission in due course. , 

,Yours sincerely, 

(Signed) V .K • .. !ELLI NGTON KOO 

I 

I 
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NATIONS Wlill --------·---

NOTE ON THE USE OF THE EXPRF..SSI ON "WAR CRIMES" 

(By M • . de BAER) 

It nas appeared from ou.r discussions tha t i ome members consider 
th.at "war crimes " are exactly the ·same thing n.s "violations of the 
laws of war", wher08.s others bulieve tha t tho farnor expression 
covers a wider field thun the l a tter. 

The point which I will try an(l m.'lko in this p .1per is that 
"war crimes" do not exactzy coinci<l.e vrith "violo.tions of the laws 
of ,.rar", th.'1. t it i s possible to c onoeivc 11wnr crimos" which aro 
not ;'violo. tior'3 •••• " and tha t therefore the con,iwiction of the t\-,o 
expressions, u.sccl in trw Tr~fer Conven tion arul in tho r.c.c. 
Convention is not a raore rcdunc11.nca. · 

I. 

'1Wn.r crimes" i s a rel:ltivoly nevi oxp1·ossi.on ,fhich is comraonly 
used by tho public to d.oncribe any sort of criJne connected :in any 
wa:y with tl-¥3 vr.1r. Bofore this yrxr it wo.s considered o.s lo.ok:i.ng 
precision, ond ma.rzy- writers on internationa l l au avoided using it, 
pNferring the conventional rccoen,ised expression "violations of 

the l. of w. " • 

Tho:3e nho did u.se it f!P.VC vari ous ueanings t o it, ranging 
from th.0 British Man u.:.1. l of Military 10.-,1 ond Oppenheim, 6th ed., 
vol. II, pp. 4-50 .. ,4-59, on one h:lnd ·, \·rho consider wn.r orirnos as the 
nore oomprchensi vc of the t.ro ( nnd viol r.i. tions of the lo.,·ro of vtri.r 
ono of' its subsections) , to L'.lutcr ::_:,aoht ( Memor andum on Punishment 
of War Crimes , July 194.2) , who cloe:3 tho roverne, und c ons idoI"B' tho 
viola tion:.; of the l a1.-,s of \v3.r a s 1:1or e c onprehensi vo ( a nd war crirn.os 
as t he most hcinoUD of t hc~c v i olntions) . 

'fue oxpr0ssion ",-,or crimes " hns boon uz?d vri th :n,.'"\l'zy' ·othor 
meo.nings. The r cn.dor vr.i.11 find t\n of thorn (both difforont) in 
( a ) tho conclusions of the British Co1m:tl ttcc of Eiica,uiry of 1918 ,. 
(b) the Con-nnission on . tho Res ponsibilitie s of' the J~ut hors of the 

· .. War of 1919. Sir Arnold ]l.[cJt'.tlr, in his r oent pnpor t o our 
Cor,,rni s sion , wise ~ says th1t he shall no t "embark upon. an ox3.lnination 
of tho noaning of 'war crir.lcs' ". 

I 

If' I poi nt this out , it 
1

i s mcr c:ly t o raake it oJ.u~ t hu t there 
i s no precise ri1eaning , c ommonly accepted by publioists of intor-
no. tion.Ell l m~r , o. ttnchod t o t he: c:::pr m;sion 11,7'.lr cr:L,tcs ". ~lor uovor, 
i s it not a symptom t ht.t, in our ovm Cor,-rr.tls s ion , wo hP.ve b e on 
Ul"lJlblc t o agree on n clcfinition of this expr essi on , and that YIO 

hP.vc even had t o' put off d.:i"'cussi ons of tho ::mbjoct, f or l ack of' 
o.grccmcnt on its s c o:;.:>0? Thcrcfurc it c, ,n sd'ely bo so.id, with.out · 
f ear of being c ontradicted , th,:.i t t he rncanini::; of the vrnrd 

11

\fnr 
cr:i.n:J" i s , u t the very l cas-t , con tr overs j o.l 

Woul d the c onclusion of this then be, t t i t i s bettor t o 
av o · d u:,ing a.n e;xprucs i on -. 1 ·• ch i ... , sub jcct t o suc h ·. ricle vari e t ies 
of inter pr ct.:.1.tion? I boli0vo not: t ho CX)r ossi on hc.s been. so 
univorsnlly us1;;d dur ine these l o.s t yco.rs, tha t it vroulcl be 
cliffi oul t t o i nvent nnother ~nd m1vr.i.::.:c '· dc;pa.rt from the me a.nine; 
·rhich it ha:..i n.cqu:Lred i n t ho cou'J,ton l :m~-;i.w. , ' ; thi n rou1.d crcn. to 

/ 1:d.sundcrs t ~ndinr, 

I 
I 
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misuncler stn.nd.ing, t hor ~fore vru nus t o.coer>t i t :is it i s. ~,roreovcr, 
I hopa t o pr ove by t he s tudiY of t b.L o thor e:x;p3XJssion, t hi:c t it · h~ 
_£ moan:i.nr. of its ovrri , u.nd ·bhu t it h:.13 come t o s t ::i.y , bcco.use new 
situations n9ed nlJ\v V1ords t o c1Dscr i b 0 t hem. 

II. Viol::i. tions of the lll'N of \"t G.r . 

1. I t is obvious tho. t viol ::'.tion s of tho r cc oenisad rulos of 
vtarfure aro ·t hose nets u hich a.re d.iroctl;y c onnecte d with lP rfnre 
·such n.s : r efus a l of' quarter, 1:tlsus0 .of the flae a£ truco, p ilL1ge 
and purposeless destruction, uso of forbidd.en ru:-r.is, ·etc ••••• (o:rr. 
the 20 viol a t ion s givcm by Opp onhoi:n on p:p . 451-453). 

2. I t i s cortain clso t hat "the l a:1rs of v111.r" apply to n.ots 
c 011u.d t ted i n ti.mu of \fLJ.l:' an.cl co.nno-t; possibly ayp·1y ~ acts oo ,ir.d. tted 
i n t ime of p~:100, 

T!:wr ef ore acts such · us t hose li1en tioried by Prof. : .oNn.ir on 
page 4, par agraph li,, of the · document III S/C A. i of ll·~ July, and 
committed in ;pr opn.r a tion of vro.r, a.r o obviously not viol a tion s of 
tho 1 .. of w. becuusc t horc u :J.s no vrc r on n. t t hn t . time. 

3. Ther e cn.n be n o viol ntion of a l nYt ii' tho so-c n.lle d 
v iol a tor was not s ub jec ted t o t h' t l n:w. A 1.Iosl ora vrho r;.i:1.n-i es 
a sec ond vtife in E2Yl)t c ;innot be a violo. t or of the l nw of Enf.,1.M d 
f orbid.ding bi gar.w, b eco.u.st3 he i s not subjected t o it. 

lirora this f ollows t h.a. t an i ndividual wl'io i s not n. racm.ber of 
the Arl~ d F'orces vrho sc t: s Em unonw Bol dicr on t ho r on.d ctnd kil ls 
him to r ob hi!-, or for o.ny ot h0r rec.s on , does not c o;_ir;u. t n 
viol a. tion of t he rules of r1.1rf o.re. Novcrthol oss he docs c ornni t 
a crimo 'which r.1r'ly be vis i te<l by puni shment . The Court s of his 
awn country I71P-y e l ect not t o pr osecute him because tho vict im -.,-,r,.s 
an cneqy, but he mn.y bo punished by t ho Courts of the other side: 
it is not a v-lola tion of the l aw of vvn.r , but it ca n b e punished n.s 
a w:::,x crir:JC . 

I sha l l nov; take s ome oxo.r:rplcs of crir:10s by Co.:1:.1on I.cwr , i. o . 
cr ir.lc-s which c ::i.n lJ G c or.ir,tl t ted i n til.10 of p enc\:l ns y,rcll :-:s in t ir:tc of 
vro:r , und I rtill t ry t o cliscrir:iirio.t o •;rhun c::i.ch crime iB n. violn.t i on 
of t he 1 . of w. n.ncl vrhon it i s not ono. 

1. Murclcr : ...-,hon r.ru.rder i s c orru.tl t ted on :i ba ttleficld ( such 
us ld.l linr; of wowjclecl ) . or in :i. z one of nili t'.lry 01Jer n.tions , or i s 
directly c onnected v7i t h Yrar ( s110 !1 o.s ld..lli ng of pris(m cr s of war ) , 
it is .'l violn.t i 0n of the rules of ·[t..r. 

Lo t us Stq:lj.)OS0 noY1 an onoey s ol di0r n ho in q.n occupi ed c ountry 
has 11 o_un.rrel 17:i. t h c i vilio.ns i n ::i. p ublic holIBe nnd kills one of t hem. 
His super i or ::; , consi dering t hD. t the life of o.n eneqy civil i .:1.n i s of 
l i t t le ·account, f a.i l t o pr o r.;oc 1tc hin. This i s · certainl y no t .::i. 

v . of t he 1 . of · w. but it i s , in nw Oi)i r,ion, .:1. \'/!t r cr ir.10 : t he 
offenoor h l'l.3 c scc.pod punishment raeroly for the rcn.son tha t his c ountry 
vvD.s n. t war with the cmmtry of the v i c t im. 

Le t 'LL'.:, now t.:.Jw thu s \)oting of hos t ages . I bo:'.icvc tho.t 
all ,vtill clc 

4 
end on t he time whon it i s done : if tho eneqy on 

capturinE n. t ovm seizes hos t a,,os "S :t s::i.f e[:U;'.1.rd n.g.:uns t atto..clcs 
.fr or.1 the p opulo. tion n.s.::.tins t his Forces , it is , in IT\Y o::)inion, .1. 

violo.tion of the l n.ws of 1mr but whc t h.0 r the s:.t.:·1c a_>_pli c t0 the, 
t aking of hos t -1.~cs in a country t h::,t l . .._. bccm occu;_,,i_cd f or 1.f.,riy 

I 
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nonths a.ncl in \"ihich co:ndi tions closely r0sei:ibling thoso of 
1-en.ce-t:i.nc aro pr ovo.ilin[; i s t lua.st ciucstio1'l,'.).lJ.u. In t his 
oaso, I b elieve such shooting t o be n m.1.r crir.te , r .:i.-th0r t l1"ln a 
v. of the l. of "• 

2. Rape : It is c~~rn.ctoris t i c thn.t nci thc-r tho British 
lktnual nor Opponhe i n -L<~Utc?"l_::>D.Cht hc.vc i nclud.od r o.:.)() "1:1.:-.~ons tho 
v. of the 1. of n. f'or it l~s n.bsolu-tely no thins to do vn th 
tho v1m:-. In most case::; , however, t hi s crime is overlooked or 
ovon o.pprovod oi.' 41 tho supuriors of the orir:tln,'.11 Her o aeo.in, 
as the cri.-:d.nul escapes punishJ,1unt f'r or.1 his mm justice, thi3 
is :.1. co.so of ct \"l'' r crir.10 al thouch it i s not viola.ti-on of tho 
laws of vtn.r. 

3. Espionane: Espionn.30 is cer t inly not o. v . of the l. 
of w.; it is, on the contrn.ry; u r cc oe;nisod pr a otico ·which is 
:1i e hly 2r11isccl by tho c ountry for whoso bonofit it is done . 
Nevertheless if. the spy f alls i .n tho h..1.ncls of the o:_,ponent he 
T."IJJv' b e punished n.s o. crinino.l. When p r .:i.ctisod in time of \7Ur, 

this also is a rmr crime . 

4-, Ill-trca.t--.10nt of inh:-'.bi tn.nts: if on en·tcring a 
ch.ptured t o..-m the infu:tbi to.nts ar e i l l-treat ed by the anoey this 
is n v. of tho 1. of w. On the o'!.111er hllnd, if outside the zone 
of r.tlli tary occupation, a fter or der has b oon r estored, in}:iµ.bi w.nts 
a.re segre[}'.).ted in gho ttoes, ir.lpr o orly arrested uncl bC:1aten up, 
this is not o. v. of' the l. or w. but, as it ho.s been c ocir,dtted 
during tho wxr, it is a v,;--..r cri-r:10 . 

Thero X'.'O P\'.ley other n.c t:3 r id1 nrc rrc.r crii,1cs and \lhich 
3.re not specifically viol a tions of tho 1. of w. Anong those 
acts a r e ,:~cr.:or tation of civilia ns, s t ttrva tion of civilin.ns, 
abduction of rjrls and ·,wn<m f or the ;.Jttrposc of :;::,r os ti t u tion, 
interr:i.:ient of civil i <-, l"..S in i nhui.1~tn c nditions, f orced l ab our of 
civilians, 11 ttci:9 t s t o den;). tion;:1. l ize, ox:'..ction of exorbitant 
c ontributions r.ncl r oquisi tions , debase;~. cnt of currency, 
:i.raposi tion of c ollective pcn!ll t i e n, r,nr ud:ing, e tc ••• etc ••• 

. 
Perhaps it may l\_~)pec.r f'r o,.1 ,,h.'..l t --ir 0codcn th"- t tvro of tho 

charo.ctori stic~ of £t w,.,r cr:i.1.10 a r u: 

1. t h:., t tho pc:rJOtrD. t or 'ln< th0 vic t ir.1 bolon ~-: t o ooun tries 
which a e .'.l.t ·,rax - or ,ms"-eocl i n hos t ilities "r,ainst 
each other ; 

2 . t h.D. t the pur )Otro.. tor u:-.,s not vis:i t ocl by 
puni.r; hment by his mm juclic in.ry . . 

This pL"..pur i s not .co.nt t ,J be o. c omprchunsiv s tudy of whn. t 
i s ;-nr cr:i;-.1c, but 11crcly · .::; a b ".sis ;rhich i: ~y l c:i.rl t o sor:ic 
a grct:r:u:;nt Ul)On ti t LJU.Ostion . 



SECRET - ---·- c.4-0-
1 August 1944, . · 

UNI!L'.m NAT'IONS WAR CRIMES COMMISSICfi 

OOMl,tI~:EE I 

STATIST'J:03 OF CASES CLASSIFIED AS B l DOWN TO 1st Al&UST 1244 

Blw' ' Czech/ I Fr./ Neth/ Norw1./ '. 
I - ! I 

Pol./ I U.K./ ; F'r./ f U.K./ Germ. Germ. Germ. Go.rm. Germ. Germ. Gerti. .. Itacy t taly _ ----
Total -no. J4. l2 Z..9 17 9 267 1+9 a.co. 2 ' 35 aco~ of persons 

or gr~ or groups aooused -
of aoc. of ace, -- - -

No. of J4. 9 ca.Ji 16 9 
(~ 

J5 l 16 accused, (all (all (all (all (name ( ill ( n..1.ine Class. B.l : nanm) - M.118d) named) namad) . ~d) of J4. ~24- named) ,of 3 
aoc.un aoo.un aoc.un 

--kncmi )-knom'l) · -:k:no';m) 
Leaders d: 
Min. of 
Germaey or 0 0 0 0 0 0 0 0 o · other enenu ; 
cowitries 

Gaul . or 0 l 0 1 l 22 0 0 0 Governors 

Generals & 2 0 2 0 5 2 0 2 terr. odrs. 

Civ. adm. 
& Heads of I 

0 5 1 3 1+ 4l 0 l 0 Gestapo 

Cd.rs. of l 0 5 3 0 26 9 0 5 P. o. \i Camps , 

Other 1 1 4,. 20 1+ 0 9 officers· 

Non-oOimn. 
oft. & 5 0 1 1 0 .3 18 0 0 privates ,., ,,. •, --- ; 
Civilians 
in sub- 1 0 l 2 0 22 2 . 

0 ·o ordinate 
positions 

I ,, 
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c.41, 

ll Auguat, 1944. 

UNr.m> NAT.IONS WAR CRDl8S COMMISSION 

PROPOSALS POI AMBNDMENT OP THE DRAFT . ON P'INA.?CIAL ~ 

0n· .1une 27th the ¢0fflllliaaion had betore it o. report w tho 

Pinenae Ccmd:\tee aubmitUng dratt; Financial ~atima (Doo. c.26). 

It adjcul'u4 the ad>~ to allow tpe Finanoo Oannittee a.nd the 
' . 

~oret~ to ocuia.r oer1Mwl amenc1menta whioh Mr. Dutt 

.'wi~ to auggeat. Aa the reault, the toUOld.ng amendments whioh 

the membora ot the F:t.nanoe CCIJlnittee have approved, are aubnd,tt,cl to 

thtt Oamd.aaion in order that it ma;, N8\D8 the ocnaideration of the 
. . . 

draft Regulat.1.au and adopt them in auah f ~ -. · i.il II18.Y dooide a 

Amlmdmonta Propoeod : 

Artioie.31 . .. -Cm1t the wOl'da "and if possible within thirty claj's ot 
rooeipt of the · notification". i'he .Article will then 
read aa tolla.va s 

"After t~ budget haa been ado~ed by the Canmissian, the 
Seoretal')"• eneral shall detend.ne and notify to each member 
gonnnent tbo amount due trcm 1 t, and shall requeat that 
p~nt mq be made pranptly, 1n acoo:rdance with paragraph 
2 ot the Resolution, Such notitioation may bo made by telegram", 

Article~. • Cnit the laat sentence of this paragraph whioh 
P&f&e 51 wu inaerted "tr, a dratting error a.nd duplicates 

Article 14. 

Artiol.!...2&, • It is proposed to anit as unnecessary paragraph 2 
of thia Article whioh read.a as :t'ollOWIS i 

"In cue of doubt aa to thether a partioJ.llar expenditure is 
providod for in the budgot, the Seoretary•~~meral may consult 
the F'inanoe Camd.ttee whose decision, it unanimous, shall be final". 

Article 9. 
para., 2, 

I 

• ibo Ocmptroller end Auditor General 1of the Public . 
Accounts of the United Kingdom has consented to audit the 
Camnisaion' a accounts if requested to do so by it. 
1'lie word.a "if H.M. Government in the United Kingdan 
oanaonta" should therefore be omitted. 

P.T,O. 
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:Article ll1 

-z-

• It is proposed that this Article be anitted 
and provisioo,s relating to the staff be embodied 
in separate regulations, 

- For the word.a "those member govenlments which are 
willing to do ao shall pey to the SeONtary-General 
their basic omtributions", substitute. the words 
"the members of the Canmissioo shall~ to the 
Seoretar.r.General their baaio ocr.tributions • . 
The Article will then read as followa : 

"As soon as possible after the adoptic.n of these Regulations 
and ii1 antioipation of the entr,y into foroe of the Resolution, 
the mambor gowmments shall pa.y to the Secretary.General 
their 'baaio contributions for tho fiscal year l.94lt/194-5, subject 
to subsequent readjuatJtent it the Resoluti.on is not approved 
by the governments in ··1 ts present form. · . These payments 
shall be credited to the Working Capital Fund lUltil the amount 
of ~,000 has been attained"• 

Article l.41 - For 1;he words "the govenJments which are then 
members of the Camnission", substitute .the words 
"the Goveznments which are or have been members ot 
t::e C~saion", The A.rtiole will then read as :follows : 

·/ 

"'On the dissolution of the Oamd.es~pn its assets shall be 
divided ammg the Goveznmente which are or ha.ve been members 
of the Cc:mniasion, as near]J' aa possible in the _proportion 
in "1ich they have pontributed to cr~ate them". ·' . 

'• ,: 
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SECRET C.42. 
16 August, 1944-

UNITED NATIONS WAR CRIMES COMMISSION 

·REPORT ON THE TASK OF ODlMMITTEE I 1 ON THE EXTENSION OF THE 
SECRETARIAT OF 'l!HE COMMISSION1 AND ON THE NECESSl'l'Y OF 

, . .. ~ .. DRAWING UP A MINIMUM PROGRAldME 
•- .. . ;· ,; 

BY DR. J.M. de MOOR 

As is already known, the military operations en ai.l fronts 
are developing in such a way that we · cannot exclude the _POssibili ty 
of a "oeo.se fire" in a very ·short time • 

. i .. : . Under these oiroumstancea the question arise~ .. as to hO\v fer 
the aotivi ties of the Canmission have as yet adv~ced, ond as to 
whether we mey consider ourselves to be re~ey for auah a turn of 
events. For already befare "the cease fire" we will be obliged to 
lay certain :fundamental plans and data before the Governments of tho 
United Nations, whereas after the "cease fire" perhaps the oonditiCl'lS 
under which the Commies ion is working n0\7 will alter considerably, 
in view of the fao'b- that several Governments established here will 
,return to their own countries. 

. When _considering the ans,ver · to the above mentioned questions we 
must lay stress on two points, 

1) The in;3titution of the United Nations War Crimes Conunission, which 
was announced in thc ·speeches of President Roosevelt and Lord Simon 
of the 9-bh Ootob~r, 1942, did not take plac~ 1JJ1til. the 20th 

. 2) 

October, ,.1943, and 
• .. 

Only about Januaey, 1944, was the adv:i.iscn-y task of the Commisaim, 
which in the beginning was intend.eu for the so-oal]A,d"Teohnj,oal 
Conrnissian", put an a firm basis.- Sinoe then, the Oommissian · and 
the Sµb-Conmdttee, have. worked v~ry· hard, four or five meetings 
a week ta.king place regularly. · 

In spite of our common· effort in the pa:st sewn or eight months 
it appears to me that, now that the day of the armistioe is drawing ·near, 
a fur_ther "supreme effort" by all concerned will be needed, if. we are· 
to be able to lo·ok forward to the resuJ,t 'of our work with modera.te­
op~imism. 

For hov, far have we proceeded now with the preliminary t ask of 
our Camnission: .the Investigation · o(~War-orimes?. 

AB wo have heard l'rom the Chairman of Camnittoe I the number of 
cases received from the "National Offices" is approximately 175 and.' ' · 
the n'Ulribera of war-crirrd,,nals, provisionally P.laoed on the lists, and 
the "surrender" of whan by e 'Germana will be one of the conditions 
of the armisti'ce, amounts a the present moment _to o.ppro--cimate ]Y. 275. 

Conce rning Hitler, Himmler, Goebels, G&ing, Muei!!Olini ;md tht • other 
Nazi-leaders themselves in Genna.ny or Ita ly no dossiers have as yet· · · 
been r eceived: · · 

Even if one toJces into consideration tha t runong the mentioned 275 
. persona many are prominent war-criminals and that o.a a matter tr ·seour.ity 

I .. 

. I I 
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it has been reocmnended to the United Natia\S Govenunants to in8ort 
in the anni.stioe conditions a olauae ocnoend.ng "aaa1etance to be 
given to the authorities or the United Natiana in the interning and 
keeping in custody at aJ\Y or all membora on4 tomrar members of the 
Gestapo and the s.s." (Doo. C. :Sl), • ffi ia a ,mmiber that 1a tor 
belc,,r ~hat whieb world•op~QI;\ a.n4. W01"""1!-0QQS01onoe wlll expeot after 

. all that has boen publlehecl about mua-oriaea 1n tho laat years and 
again in the lut wea. 

Also the aotivitiea ot our recent~ started fublioity Ccmnitteo, 
Ttould, I teer, hardzy auff'ioo . to a.bate the general disappointment. 
One should not undere■tima:to tho aignitioanOQ and the ocnaeqwmooa 
ot auoh a disappointment, • oapecia~ -in ocmneotion with the totol. 
fiaaco auftered in thi■ aphere after the J.aat ,,ar, At that time thero 
were o.ppraximatel,y ,000 recorded oaaoa and .the surrender of about 
900 ~ala, including the moat important cno11, was then demanded. 

It is true that these onaea .rere preparocl cnl3 otter the 
amistioe, by ,1hioh time all ta.eta and detaila •re available. ~ 
the other hand this time it baa bean stated tor more than throe yeai 
that the cues of the principal war-or1minal.a ahoul4 be reaq before 
the armistice, and now a tar greater number ot orimoa he.a been 
oamnitted. 

Th.eretore, the question arises, v.hat ia the cause of this 
poor result?. 

In the first place, up till now, only aix or seven oountries 
haw· sont in oaaea. 1':>roover we have to atate, that China works tor 
the Far Eastern and Pacific Sub-Ccmniaaion and that sane of tho Paoifio 
countries are not yet able to oanplete dossiers. 

In the second place, the national offices of tho occupied 
oruntries are obliged to work vd.th a. minimum staff. 

;tn the third place, the exaot ·fo.ota and details n~oefJsa.ey fer 
the reconstruction of certain punishable aote ere difficult to obtain 
from the occupied countries. Moreover, to aoe the matter justly, it 
shCAlld be remembered that the natiaLal ot'fioea of the occupied oountr. 
in England. 1.a.ok ,the rooans which they w~d. have had at their disposal 
in normal times. ' 

. . 

In the fourth place, all the preparato:ey and inveatigatianal work 
has actually been left to the national ott'ioea, while the y,or~ of the 
United NatiOM Cam.iasim (Oamnittee I) restricted itself (except for 
the help that Colonel Wade could give) to an inveatigati~ ·oonoerning 
-the question ~ . to whether eases sent in were read3 to bo placed on 
the list of persons whose surrender will be demanded tran tho Axis 
POt'rers at · the time of the Armiatioe ( and later)• 

Finally, none of the natilonal offices was anxious to undtirtake tho 
preparation at the cases against the ''a.rch-oriminel.s" in Ger!nel\Y, Italy, 
eto. owing probably to a large extent to the fao1J tha.t·the intentions 
of the United Natiais Govemmenta concerning those 'individuals are not 
yet clear and that the Mosoow-Deolar~on is open tQ several 
explsnatiaus. · / : · 

Is it still poaaible to improve this. undesirable situation, and 
if so, by what means?. 

Undoubtedly the Conunisian oould draw tha attention of the United 
Nations C vernmenta to the meo.gre results obtained up till now by the 
N~tiaial Offioos, and ask them urgently to try their utmost to :pranote 
tho forvm...rd:ing of more dossiers during the next weeka e.nd months. 

/ 
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Further, the Comrniz~ ion could ::;mooth the way for the 
na tiona l of f ices by r eminili.ng them that it is penniaaible for 
them to nend in cases in which the narne3 of the accused are unknown, 
if the l atter can be identified in onother wey, and the Unite~ · 
Nations Corrnnission is willin8 to help in filling in the gaps in 
the e;ndence , if the lacking data are o.vailable to the Oanmission. 

In the third place the o.ctivities of the United Nations Commission 
should 1aJ.so comprise - ( o.s hos been discussed at the meeting of 
CoDmi ttec I of the ?.nd of August) - th0 composing of general reports 

,J' concern:i.ng s pecial kinds of criminality, special important f' acts• etc• 

I 

' I 

I do not th-i.11k thn.t we can re c- onabzy ask our Secretary-General, 
who has already done v✓0nders with his small staf'f, to undertake this 
aclcli tional l ab ou:i.• vri th his preocnt equipment and it would therefore 
s eem nec essary trk~t his sto:ff b e enlarged • 

Fourthl,y , a decision will have to b e taken as soon as possible 
a s to what fa to b e done with the Arch-Criminals in the Axis Countries. 
In f a ct their deeds arc.: directecl against all the United Nations. It 
is tlwrcfo.rt, t he t nsk, I think, of the United Nation:J Commission itself 
to pr epn.r c the clossierr; against those criminals. ·T~s is ~f consequence 
to hurnanity as a whole . 'fhis ,,.o ... k would also require rm increase in 
s t o.ff . <.: r e again t her e is "periculum in mora". 

In the f ifth p l ace it would b e advisable to draw the attention o-r 
· the n .1t ional offices to th0 import ·mce of s e n<ling in· lists ·containing 
the nrune s of the principo.l Nazi-functionaries and of the occupation­
aut hori t ie s in their r es0,ecti ve countries, even if no specific 
nccuzations o. e made agai nst them. Onzy a :('ev: of the nation.il offices 
h o.ve l:.lO f'ar clone t his. 

None of t r ... r; s e pr opos ed activitie ::i is b (.;yond the legitimat e 
c ompr:-:: t enc <:i of our Commin::;ion. 

In rey opini.on, Y,hat ever the rcsul ts of the ac propos3.ls rnuy b e , the 
Conmiission _should - in vfow of the devel opment of military operations -
approve the firs t :pr eliminary list of Conu i ttce I within sey one or 
two month□ , and submit this list to the _United Nationl::l Governments and 
t he Supr er.1c Co1r.nand. The correct proce durG for the saicl o.pproval ·· 
vril l nce tl further c onsiderat ion. 

At t his juncture it would s e€Jm fit to consider the second poxt of the 
Unitccl .Nn.tions Wn.r Crimes Conmri.asion's task, narne ]y:1 to advise the 
Unit ed No.tions Governments concerning the manner in v1hich the punishment 
of war cr i minals should b e orgn.nised. 

In t his r es pect the Commission h '..ls done i mportant work. '.!.'he 
f ollowing ::.ccount of t his v,ork wi.11. p l rforcc have t o b e r 1::stricte cl 
t o the 1!lD.in fe n.tures , a s the number of t he papers r ec ,;;ived is wcl:1-
ovor a hundred. 

So fur a.a thu orr~anis:, tion nnd machinery of the tria ls o.na. 
punishmt;nts are concL:rnt; , S t;; V Cral r eports on the ins titut ion of an 
Int0rnati0nu1· Cri mi nn.l Court have be ..:n produce d . 

On the:: b sin of U u Prc.;uss - _)r oject r.wvcrul difficul t poi nts h· ve 
been discu[;sed in Currud.tt0c II :.ru.ch a s : compe t ence , the l 'm t o be appl i ed, 
tho per-son:,; t o be tried , the puni:Junent t o he inflictc , . (Doc . TI / 11, 
13, 16, 17 , 21, 23 , 24, 27). 

' I I 
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Concer ~ling the meo.sures to· be talwn to prooure the arrest 
of Wa:r Crind i10.ls the Comminsion ru1S probo.b].y. ma.de the greatest progress. 

For the surrender of ·wnr crimino.ln by the Axis Powera to the 
Allies oln.borll.te rocomm.<:ndations have alreac1,y been forwarded to tho 
Uni.tel Nations Governments (Doo. C.18, 27, 31, 34) with a view to 
being ince:i..~·ced in the .Armistice C (l?lcli. tions. 

. Cle 1uezy connecte d horev,i th are "the Rec0Im1endations to the 
Govenlrnents on measures to ensure capture of War-Criminals", (Doc. 
C.17, 21), a.nrl the "Recar.r1endati ona regn.rding the establishment in 
unerqy tcrri tory · ot' n.J.1 n;ppropric.te - ~uno/ to assist the Commission in 
itt: work 11

, ( ::Joe. ·c.2L,.: 2~, 30). 

furth01, ,1or,3 , ori t}ic. baais of n projeo.t of a number of Ministers 
uf Ju~tj_ce of tht Occupit;d Cotmtries f'or the mutual surrender of VlaX' 
criminnls .:in cl qu j .;li n ·,; ~ b e t\re1::n Allied Countries a "draft convent!~ 
for the :..iurrun.1Jr of ':r; r criminals :ind other offenders" has been 
drawn up . ( Dnc. c. 37), 'i.'his hus r ecently been discussod in the 
United Nationa Conmission. 

The cxtr,tJj,tion by noutrnl states has been o. subject of 
discuu.si on in Cor:ir.iittce II, o.nd ~he i::onclusion has been reoohed that 
'.l.:1 agreem,.;nt in th0 fon:i of a treaty is not likezy to be obtuined. 
If n ~c0::1s.:uy the l :'IBt word in this matter ,/ill probably bt: left to 
poli tico.l mc.~1.sw.-cs. '.l'his c onclusi. tm, ho.1cver, is not finol. 

On S -'J Vc ri:..l ot her sub j ects and l 0ga l quest:-l,ona reports have been 
produc0d by Cc..1 1.tl ttec III, such u.s the ones r eferring to the "S.S., S.A. 
and. Gcsb .po" ( Doc. c. ;~9 • . 32, 35) n.nd to the "3cope of retributive action 
of t he UnitcJJ. Jhtiom:" ( Doc. c.20, 23), etc. e.tc. ---

N~l+,u;·n.D· , in thi s connc1ctiun the tctivi ties of ·the Far Eo.atern 
Comr-..itt c·;o on d the Fin:me;c Cor.t111ittc 0 are not men,tionecl • . 

In Sj?itc, however, of t he ext f\'nsive vrork done by the United Nnti< 
War CrimrJ.3 Co1:1P1issi on vre have not succeeded in dr.»ving· up one 
c cr.1prch<.:: n::Ji ,,c r eport covering the trial and tho punishment of wn:r 
crir,dm,.l f.; (not even in outline) \lhich could be placed before t he United. 
No.tion .... r~vernm.ent s W1cl the ·supreme Command. 

1102:el1';:0 r t he Go ru. i ~:sicin- h.: 3 s o .f'o.r failed to x-Eiach o. c1cf':ni t e can­
clusion n c c rt.:i.in poin t:s which OUG_ht to b e • clecidwd. · 

'.!:hi.a f ail1 tre is p:~Jy du e to the vagueness of the Commission's 
origin.'.:l.J. H:-i.rdo..te I m1cl LX.t1-tly to t he f:1ct thnt the Commission, instead of 
dealing ·;.Ji th the v.holc .,::.1. cte r syst ematica lly, h.:w t n.ckled the different 
problem:i r: 3 t hey r,r oppcr1 u:i. Fina lly, t he difference of opinion 
o oncerni 111;· i i mu,,1i:; r of l?l":.n c i pnl questions has had its influence. Some 
membero, fm:· :.nst:..r1 :.;e, y:oulc1 like t ,, give t o the conce?t of "wor-crime" 
o.. ·;,idur n1.;Jl i ::D.ti ~n t hL-"1 hc.':i b een :.i , f :i.:r· a t t ributed to it. Others D-r8 

sce},)t i c o.l w.1:th reg,u:d to ::my innov..i.ti ons , even such o..s s eem to .roo 
un.'..l.void,:.:,l1le o 

n O\/rue -L~.; , Cl. '.> t im:., ~ :r:::,...,,] 3 ru1rl Wcl c o...r1 .:;non expect ru1 end t o the 
milit "..ry o_.,,<:.) rutiom:; , ~t r:1inir.:1 :1 proi:,r \rrne , on which t he ma j ority c ,::uLo.gr oe , 
s hould b w L1r ~~::·t •;r1• vi thcJLi.t elcy . 

J._o tu ➔: : 1<~ j_JrocccLu ,, , : :; :::hc~ll ho.vu to urnph:.:.si:J <.: th, t the trial of 
Yto.r er.Li<;~: ic p:ri· ').J.'i}y the 0 ::.n c en1 of t c n 8.ti onal c ourt a , :?rovided 
they o.r•J r: ,,r:rJc; t l::nt ancJ thwir- C'-JV,.;r.111:i.cn·~u ·.-,ir.h t hem t 9 undert · ~ this t a sk. 
This princ-; j ,, le ha.;; .--i lvr•yu b een t ·LCi tJ,,/ ,·c::::- wn0·l , a ltno r;lt it hM never 
be 1.m ~e r.D.. t Le.:: J. in :l..!finiti.; t..:r';;'\s to th,! uni t e ,1 Nt ti ons Governments . 

I 

I 

I I 
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For the r emninmg cnse s othe r fora will have to bo aosignated. 
In connection vrith t h is it ~ \Y be. remarked thD.t° discussions have been 
in progress for n early four'· months concerning a plan f or 0.I1 

Intorna.tiontl or a United· Nati·orrs Cr~nl ·c ourt, but here n.ga.in 
no finn.l decision ha.a ewn ·been ·maae '~bout the pre limino.:ry question 
vmether such a Court will in fact be esto.blishod. 

Noy,, howover, the ·moment · has ·come v.hcn this decision con no 
longer be poatponod, even if it 3hould hnvc to be ma.de by o. 
ma.jori ty vote only. The srunc applies to the question v1hether the so 
coDtdorch-crimino.ls ,in the ·Axis Countries .'.\re to be tried or subje cted 
to measures determined by o. poli tionl deci~ion. Continuing uncertainty 
o.bo~t thc ae questions woult1 h...1.mper the purausnce of our 'tMk. 

With r egard to ,tl:1e capture 6ncr surrender of v,o.:r crir.dnaia we · 
have been mure aucceGsful. Thd ·work done by the Commission on this 
ques t ion forms an almost. complete plan. Nevertheless here too a short 
prJcis. of the materia l will be necessary. 

Fino.lly, r,cnero.l. directives will have to be given conce rning some 
questions of leg::-.1 principl e on a mi.."limum bo.sis of ugreon~nt. For 
instance some members of the Commission are of the opinion tha t wo.r 
crimes arc to be defined o.s o.cts contrary to the rules and customs of 
the b.v: of vro:r. Others hol:d tha t this definition doet3 not include all 
vro.r crir.ies. 

Even if the fir;:;t defi.Q.it ion wer e t o b e accepted .".3 u no.nJJ,1um, 
( v-lz. no u comprontlso b etween, . on . the one hand, the definit ion of 
Committee II which l n.t e ly mt:ntioncd wo.I' crimes a.a ·including offences 
a.go.inst the l aws a nd cu.."itorns of y,o.:r (Doc. II (21), o.nd Doc. C.39) and, 
on the other hand , t he principl e lairl ·down in Doc. II/11 and the 
lists-principl e ac c0pted in the l e tt.cr of the 13th Decemb er, 1943, 
it vmul,1 still b e necessary to give some directive s concer ning the 
c ontents of t he rules and customs of y,ar. 

Certa in acts, f or mcr ]y r ee;o..rd.cd o.s illegn.l, mey n ow, o. s a r 0sult 
of chw.c~s in wen.pons .:-.nd me thods of warfare , b e considered OB 

vi t al]y i mportcnt to t he vrinning "Of the wn.r, and thus A. Court raay refuse 
t o punish individuals who s ·~nk ships v1ithout vm.rning imd vdthout 
s aving lives, or who drop projectiles from o.b ove, or perho.pa those 
who engo.ge in w:mton des t ruction n.s pa.rt of a "scorched earth" 
policy. Other o.r.te, such perhaps a s the 1ill.1rder _of hos t a,gcs und 
unoffcnding civilians, or r Ct.pe , or wholenn.l o theft of a rticle s 
hn.ving no 1ilili b.:ry va lue , c ould not b e excused on ' the gr ound t oot they 
contribute t ~ victory. Crit e ria co.n b e found ond sh ould bo 
agreed u:-pon. 

Connens us an the se questions could t o a ce rta i n ext ent be 
ohto.ined hy th~ i nstitution of a United Nat ions Crinin(i.l Court. 

lf.n.yb,) this ±s one of the s t rongest a r guments i n f' c.vour of t he 
i nstitut j_ on of such n. Court, s .r ongcr t hon t he circums t M cc t hat t he 
n~t i on n.l j urisdicti onn of t he diffu ~nt Allied N:-tt ion,'3 clo not c ov \;; r 
a ll vm.r cr ir.le s • 

Ev....:n i f such o. ni t ed N.:~t i ons Court were inn ti t ute , h ouever, 
..; orne n Jr t.,; ,On t.,; r a. l, cl.i.recti v es ·.-wuld n~ver t he l ess b e dc~.ir:1b l 0. Th'-' 
s ame ;--.c_pp-•_ic ::: i. o. . ·i; ., trw plc: ' '. of s up,:: r i or order . 

I 
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I therefore gro;poee: 

a) that the contents of' this report be brought to the Jcnorrledgo 
of the Governments oonoenied and the National Ot'fioeo; further 
th1t, os soon ~a possible, the first proVisional list of war­
oriminais ba ~ra.wn up and sont to the National Govenunent3 and 
the Supreme C0r.1r,1..._"-'"ld, (naturaJ.zy us a mattor at the greatest socreqy). 

b) that there be instituted: 

1) a small special CCIJlnission to report at short ndtioo on the 
meaaurea to speed up the registration ot _war ot'ilninaJ.s o.nd 
war crimes nnd on the enlargement o.ncl roorganiso.tion of the Comrnissfon'• s Secretariat. • 

2) a small Oamnisaion "'1ich, basing itsoU on the work alrea<'l,y 
done by ' the Conmission and the Sub-Cornmitteos, shull compoae 
o. minimum report on the Punishment ·of war oriminaJ.s, to be 
p~eaented to the Goveznments of the United Nations Md to the Allied Supreme COJ?rnand. 

• 
, 

-Meb.nwhile our C0mmission Oa.'1 proceed with its work, which ney 
ultimate].}" result in a more elaborate report (notabzy on the meaaures 
against those guilty of the preparation ::ind waging of an nggressivo 
war, ago.inst "crimes"· based on religious or racial prejudice, and 
agai,nst ~s against i7he mnintenance of the peaoe (Doc. c.20). But 
a .genero.l minimum regulation. is needed forthwith. , 

Hore aa elsewhere: Lemieux est l'ennemi du bien. 

,I 
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SECRET. 

J<EY]SED 'n.XT 

UNITED NATIONS WAR CRIMES 
COMMISSION 

c. 43. 

,, 18th August 1 1944. 

Note by Sir Arnold McNair on the questions submitted, 
namely, · whether .(1) . the preparation for and-the 
launching of the present war by individuals, and,-
(ii) preparatory acts by · individuals whfch are 
themsel vos criminal acts, can or ought to be 
treated by the Commission as "war crimes". 

--------------------
1. Preliminary. In attempting to nnswer theso questions I 

have tried to Place myself in the position ·of·a lawyer 
sitting on a court, ·municipal or inte;rnatlonal, which .' 
is being asked to accept and cxorciso jurisdiction-·in 
rospect .of suci1 acts. I shall use the word "criminal" 
as a legal term and not as a vituperative epithet. . 
I am not concerned with the question · whether a-'poli tic al 
tribunal should b e es tablished to deal with theo or the 
question of how it would act, and I shnll not ombark 
upon an examination of 1the meaning of 11 war crimes". Nor 
shall I discuss the question of the immuti.ity of Hea.ds of 
States ·or the defence of superior orders. 

In approaching the questions suomittod, we must bear 
strictly in -mind that we ar•o· dealing with the lex lata 
and not with the lex fer0nda. It may well bo that after 
the present war States will agr 00 by tr eaty to stiSl¢..tize 
as criminal a number o'f the a cts which prepare for and 
launch 8 n aggressivo war and to punish those acts by 
moan·s · of municipal courts or an Intr;rnntionnl Criminal 
Court, But for the Purposes of the present war we must 
confine ourselves to tho lex lata, for I propose - to assume 
that the United Nations intend to adhere to tho view thRt 
rotrospective criminal legislation, wheth~r -· it may take -· 
the form of e-'-:multi-parti te treaty or of municipal statut es, 
is contrary to accepted principles of law. Much has been 
written upon the desi rability of crGating machinery, both 
national and intern~tionnl, for punishing acts by· · 
individuals which tnr e·at cn or disturb tho peace of tho 
wor·ld, and a rcoent paper by Dr. George'Weis on 
Transa ctions of Grotius Sodiety, Vol. 28, read iri 1942

1 
des crioes some proposals that h ave ~alroady ~ een made for 
th0 protection of peace by the crimina l law. 

2 . Crime in relation to Iriernational Law. 
(a) It becomes noces s nry to consider wh othor a state cnn 
becomo ·t hc subject of cr imina l li ability, not b ecaus e i t · is 
proposo<l t o indi ct and punish o.ny enemy ~tntc but becnuse 
n State c ,:.:i.n only act through human n,;; ents; nnd i.f i.t could 
be shown . that u St nt o h::1 s co mmi t t ed '1 c1~imina1 a ct the · 
human ngen ts r espons i blo for· it coul d ~ropc~rly be i ndi c t od 
fo r ha ving proc ired that a ct. Wha t judici a l or li t c-r ary 
nuthori ty is thcr 0 f' o r Stiylng th3. t a Sta te cari be the 
s ub ject of cr'lmin:1. 1 l i nbi l i ty? I do not think tha t 
anyone c a.n produce any j udici n. l or arbi tr o, l deci s ion· to 
that effect, The brooch by ~ St nt c o n rule of ~ustomnry 
interna tiona l l nw or of ~ tr ot y hns hith erto" boon r cpar dcd 
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rt..:, a n a logous to n br o ch of cont r 8. ct or to n d olio t 
but n ot to ·u cr i me , ns is evi denced by tho gt n ~r a l 
rule tha t only compons ato:ry d~1marr .._, ::; , r~nJ not P t':= nD.l or­
vindictive damagesF can be award e d acuins t a· Stat~ - S L ' 

thE:. Lusitania Cas e d ecided by the ' Am r1can.:.G er ,~an Cla i ms . 
c ommi ss ion ,Annua l Digest , 1923- 24, C o.se No . 113 , A.ncl P ortu50. l 
v.· Germany in Annua l Digest, 1.929-30, Cnse No .12G , cit ed . 

by La ut erpacht in Oppenhe i m, Vol. 1, (5th ed. ) p , 286 '(no to). · 
L autorpacht in the s a me not e 2nd in Vo l. ii ( 6 th ed.) p.138, 
contests the view tha t sta tes canno t b G tho subject of _ 
criminal ii abili ty". In Les No uve ll8s Tcmdan ccs du D:rolt 
Intorn,':1.tionul ( 19~7 a t p .79 ) . Poli tis, vrhom no ono c an 
c all a reactiona ry, oa id: 

11Tnnt> qu 0 l e dr oi t c~ 0t6 l u droi t dos Etnts s-:iuvsr n ins 
( as .it still i s ) il n' o. p-o. 1: voir un syst cme penul prop re"~ 
Sir John Fi s ch~r Wi lli rn110 , ,ho quotes this .observation by 
Politis, h a s much to co.y on the criminali ty of States in 
a chapter cnti tl od " Intcrnat i'onal C:r:-imina l Lmv" (Chaptc, r s 
on Current . Int "rnr.t i ona l L o.w nnd the- Lon ue of Nations · 
(192 p.p. 232-256 , fro m whi ch it is clear t hct as a ma t ter 

: of -16x laba th0re i s in his op inion no such t hi ng as o. 
c~iminRl St a t e . In t h0 Draf t Tr ua ty of hlutua l As sista nc e 
of 1923 and tha Genova ?rotoco l of 1 924 agg r e ssive war · 
is d e's crib od o.s cm " Int orna tion::il cri ne", but ' thoy contain 
no ma chiner y f or the punishmL-nt c f this cr ime . 

It is true. tha t in English Lav, corPo~nti ons c cin be 
h e ld crimina l].y l iab l u fo r cortnin r.1ctn , but I do no t thinlc 
tha t t his fa c t h (lPs us . A for0ign 8tht6 i~ not ~ -
corpo r·o.t ion: t h e Br itish Crown C[Jrn1ot ·bo 'h ' l d c riminally 
li abl e ; a.nd a · corp o r•c1.t ion·· cnn .-.c Jc "oc incli c tod for 
t r eason or for any .felony , e . g . murdcy, er ov en 
involuntary mans l a ught er. 

I a.m, the1"E:for c , fo rc ed to t:1c cnncJ usion thGt Cl j udg u 
would not a t pr ('sont be justified in hn 1.cling th(-). t o. State 
c ::m be t h e s ub ject of cri mina l l i n ility . 

The qucs t i on _whether tho .t' crnce .? L:. ct • of ? ar is of 1928 
has a l t er ed th~ situntion is disc~bGGd later in- ~ nr agr aph 
3 of this No t e . 

(b) 'l'he c 0 des · of s om e; S ta -cs cont ·1.!..n 11 ::;to of 11 c.ri mos 8.g:1ins t 
thE: Law of Na tions". .Enr,lif..i h l aw c ontains no s uc't"l 
Pr eci se c a tegory, but ·will punish n.s o. mis dome, nour cm a ct 
whi ch " 0hdan.gt.:r s the r ~J.ations of tho Cro vm - wi th f" oroi gn 
? Jw8rs a nd so tends to tho Publi c 1:1t s .ehi of' ", or ( s ornblc) 
is of R natur e to disc1·odit tho internat iona l ro0 d · :r r3p ut c 
of our c ountry · (Fis ch er Willinmu ) op . c it . : , t p . 245 ;; -
Rox v . Polt i or 1 28 , Ho:1tl1 1

u Gtn.tc 'l'l"inls , 617 ) . Dr . W0:L..., ln 
the paper r 0fc:"roa. to ,..1.bov0 1,1tmti n:::; ·1. nu:r.1ber of s:L niln.r 
English dc c is i o s . 

( c) C E:rta in cri1,1eD ' ll' c.' c ·tll u. " Int ( rrnt ·. Jn.-tl C:rim cs 11
,, .,.nd they 

ID -' Y ) e crime ::; by cnst')m!"lr ~ Intor rw. irrr) 1l L n':1 or cciinas b y 
conv entiona l Int ernntiont1.l Ln1:r. It U.; 1l,) i,)v c d t1:1ci.t j_) i :-.."n cy io 
the uni 1ue ex'l.mp l c of th e '01·mor c, l;r·.:::;or y , ho p ucuJ.i't r 
charo.cteristic of vir rl cy .i ,; t h' : it 1:1::y l,c Pun i ,, h o ,d 'by rm 

I • o.L' St e. t into whos__e h :mds i.11. 1 ir·.ti::, n: ·:J ·~':i.J.l rog-wdl ,0m; .L 

i I 

ti 
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his nationa lity and of the n ntionnli ty of his vic tim. 
Consequently, it is not surpri s ing t hClt 2 ttemp ts h ave 
been made by tr ea ty to attach t h is · p~culiar chafact er i s tic 
to acts mad e crimina l by tr e~ty, e . g . illega l submarine 
a ctivity by the abortive Trea ty of Washington of 1922, 
by l abelling them as 11 Pira cy 11

• 

The· English conunon la,v tr cn t .J p ir1i cy jure- Gei1ti um 
as criminal and punishable by d Bri t ish Cour~ just · · 
because it is Pira cy _j_ure gen ti um ( see In r e Pirncx -· 
Jure Gentiwn (1934) A. C. 586 ). But when Gr e~t Brit a in 
agre es by trea ty to Prohibit n Pnrticulnr QCt or to · , 
r egard it a s crimina l and punishrtble by n Br itish Court, 
legislation is r oquired · to·m~ke it s o, e.g • . Tr~a ties · 
of Washington Act, 1982 , s.4., o.s t o illega l s ubmarine 
o. cti vi ty, and the Genev Convention Aats of 1 9 11 hnd 1037 
1'S to the misuoe', of the Red Cross Emblom. 

I 

3 . Germany' s Preparn.t ion nnd L~tinchirip; Wur agf'.inst Po l cmd • 

. '.Phe most g l a ring -exnrn}Jle . of u b r• cach of interna tiona l 
l aw by Germcmy in conn ecti on with the . outbr enk of the 
pres ent wa r i s her br each of the ?~nco PGct of Pn~is of 
1928 ( 1) to which G0Prnnny and Po1o.nd w., r 0 both part'i es . 
Articles 1 rtnd 2 e re o.s f o llows :-

1 . 

11 '.rh6 Hi gh Contra c t ing P arti ur:; s ol 0rrmly declE1.r o , 
in the n a mes of t h e ir r &spect ive Peo~ lo~ , that they 
conde mn r e cour se to wo.r for thu soluti on of i nte:r.n C.:tionb. l 
controversi es and r onc-unr: o it ns an ins trunwnt ··ot m.1.. ti-a na l 
p olicy in th .- ir r o l o.t ions with onE; .:-mother". 

2 . 

. .. , t 

" Th o High CoT;. tr ~'.c ting .2nrti es , .gr uG t ha t th0 S~ ttl0mc.;nt 
or solution of .1.11 · disj)ut os or conf1.ict :, of wlmt cv ur 
nGtur e o r whatever orig i n they mn.y b e , wh i ch no.y ar ise n.mong 
them, shci.11 n e v er , b t, s ought exc ept by JJ8.cifi c meo.ns" . 

Thi s P ct., whi ch h :::t s b c, cn s i enod nnd r a tif i ed , or ?,dhcr .cd 
t o, by more t h :m sixt.r Gove:rnm mt.~ : undoubtc:rlly cr eotes 10 a l 
engctgement s . It i s the moo t solc-mn a nd r Adl c o. l tr e::,, ty 
t o which tho ov8r wh c,lmin me j ori ty of Govcrnm1.. nts hRve cvd~ 
rtssontod , ._ n f or 1.11 p r 0.ctic a l .D ur p orj cs mny be 1" ogn.rde:d a s 
univor sl.'1. 1 int crn2.tion'\l l ".W• It ronclur s i lloget l most , th0ugh 
not nll , i ni t i c,tio 11fJ of ·.-,~u-·, :md. i. t mn1:,., s thorn illega l be,th . 
ng inst the victim nnd "-r: ··,:L n ot ·-tl l , !1 ,; oth or pc:r ti es to · t ho 

' Pq ct . Th f :1 c t Pro"vi dc s no .:..innctiun::-:; or i tr:; brcn.oh , u:1l oss 

1 Por n ca r eful j is cu1..-;:.; :Um of tho ?n c , s .•e:. Li u tcr l• ' cn t 
in 0 .!!Pe:m.1 c- im vol . ii ( t) h ede ) 3 . ~ . G;3 C• - G2 q . 



.' 

- 4 -

i t be t h e s t a t E,ment i n ·V1e Prcnmbl o the t 11 8.11$ sign uto , 
Power which s ha ll l4er eaft 0r s ock to Y' omote its no. t lom lJ. 

· i nter es t s by r esort t o w~r s~ould · b e d ~o i ed t he 
b enefit s f urni sl:iod bf the tr ec. t y", . ,:ri t h thl➔ r osul t thL~ t 
Gr ea t Brito.in wo. s _ a t onc e f r eed , when Gornioily i:l:unchod 
n war upon Poland, f rom any ob.li g o.t ion in the Puct 
r estricting the . r ight of one sign, tory to r e s ort to wo.r 
against a no t h er. But G~ir mt. ny' s b r :inch , o f t h e, P a c t , and 
of the rule .of l ~w cof~elling the observance of 
t r eati es, c anno t b e c a ll ed .11 crimint 111 , boc a_us o fi. s a 
t erm of l a w tho vrord i s ne t r ol e vrmt · t o n S t ~-t t c . · ' . Hor n ctfon ·,,vus c ert '":1. i n l y · t hv r es"l..i:l t of t h e i.'.\ ction of one 
o.r more Germnn Mi nis t e r s , f ·or · o S t t:";c c~nn ,Jt -i ts8lf f'. c t . 
Cr.m i t be s:i. i.d_ thn.t thr. so }.iinist ers co r.1111 ttod an net which 
i ntorno.t ~cna l l nw e i ther r eg nrds as f'. c r ime or p ~r rnit s 
a British Court t o r egnrd n. s , . c ::i i mo? 
L L!g a lly- hovfcv 0r d0sfr 17.bl0 it may b e clo l .ege for on d.'.:l 
to t ake stopa wh i ch will enr blt Govornmcn t~ in fut ur o 
t o p uni s h t h o procuring of o.ggre□ si vc wa r a s a cri minal 
"l e t - I do not c onsider tha t do 1 013 0 l e.tet , : judge w0uld 
hold t h ::i.. t · tho bff ~ct of th e P ,_,ace .c:i c1 ct v,c.c to n1r.tke it · -· · 
et . qr i ;minet l net. h.t .~my r a te , I submit .thr.t t s uch o. ruling 
woul d be · cont r a ry t o Eh ~lish and (I think ) Amor i c o.n . 
_co nc 0 .. tions· of ::.nt crnn.t i .,n , .l 1 , \'I, c.ncJ. I c fi.nn:ot b e l i eve 
thttt 1.n En ~lish o r ::m • mor i c nn j ud[;a woulcl concur in 

·such n r u ling . P o l i tica lly , I n er 0 y r Gfor to the gr ~vo 
i nc onv eni onc o of dis cmrn i ng y1hc t h ur th~so r esPon.s i b l e 
fo r the Russ i rm · i nvo.si on of Poland or of F :cn l a nd i n 1 939 
comrnittod cr i mes . · 

ScmG 'l.' r onti e o , cx) r1 .. ss l y , or by ip:P lica tion , :..'"' e quire 
t ho , igh cont r cl cting pnrti v:3 tc - unish thei r subj e cts ·r -, r . 
tho c ommiss i on or net s f or1 i dden b y - 1 t , b.g . thG fo rth 
8 0as Fisher ies Conventi J n uf 18 8 2 (;1_nd Act of 188 31 
the Genev[l R od Cro se Conven t i on of 19 2<:J · ( '1.nd Act of l ·'.:\ 37 ~ 
cmd I find, i t d i ff icu l t t o b oli vvc th·· t , ,:-,t 2.ny r '.:lte , · 8.n 
F;i.gli s h or" an Amer i c ...-m 1 nvr.1e,--r would ' hold thrt t ci tr cr~ ty \ , 
which, 1 ilrn the J? e o. c e P ··:c t of P ri.ris , pr ovides no s o.ncti ons 

• 

2.nd mak es no1 r ef e r once · to tho cri rr.l nnl l t1. v, c .:-m ip1p o s o . ... 
upon o. p o.r ty ::my duty to }:) unl s _ i s n· t ion:i. ls f or Prbcur i no 
D. br e ch of tho.t tr c o. ty or r_rnthori G c one P .r ty to punish t he 

nc..t i on.D.lc of ,·.nothe; r pnrty fo r ri::..n , s o ~ !·foreo v or, -
the conception of a cts which a r c in l nwful bu not cr i mirin l 
i s f2mili nr, ~t any r c t c , t o the En~ l i □ h and tho Amcric nn 
l L,W'.f "till. 

war 
Ev cm . if my vi ew i s wrong ., nn d th1" _procuri ng of 1.g:::; r oss i ve 

by i ndi vi duaL, i s cr:i rno , it is c ert .'.:l i nJ.y ::1nt 8. vmr er i mo~ 

I t i s , mor EJ ov ar , mj_s t''.,Ct.,, to h int: thrl t t he l nuncl1:Lnr, of 
a 1:r tr ·nhich is il l eg a l bece.usu it i s ?. br c::t ch of · the 
Covenan t of tho Lcnguo of tho P o~ c o P ~ct of P'1.r i ·s or o. 
Tr e: n-t.y of I on- n.gg .. "Cs ::; i 0:: or .). fo r i n f; t ,..,n c o" t 1 o Tr ":C'. ty of 

8 39 f o r t he pe;r mQn erit ncut r 'l. l i z,'1.t ion of Bc l gi um, 1 :!) s o 
f a cto convert s the GUi l ty Sti t o in o -~ ca ut J.up inum 
a nd i ts ci t iz en s int0 0 1tl.:-1.ws . D·,r ing t h e l ast vmr _ it i 'l 'l. n 

'lr g ucd t ho. t Ger many ' s i l l ot.:': 1.l i v ·.s ion c,f Bo lgiu , i n br ,..,,..,_ ch 
of t r ont y , dup r ived h er of rny ri ght s of c milita r y 
o ccu.v,.r,t , b ut t c g cncr '1 1 opi nion upon th '(t cont r ,;:> v e: r 3y 
was c•mp,h a t i c n. lly ,,r; n inf; tr.'l i, Ti -; ·,v- ( s ·~ OJ)J_)Cn h o :i.:, in 00 
L:1w QU'tr t erly Rcv iOY/ ( 1:,1r; ~~ · 6- '~3 ~,net :36:3- Zr! O) • . 
..::' r of ossor Ln.u · ,; r P'•.c:1"v hol c th'tt ·~ -.-,c•.2' ·:1, .[!•.:;u i n 011 , :,. ch of 
t h e P ca c c P o. ct of l~n ,, · s i;~ ,.11c vorthult-ss r cgu l ,.,_t ea by t h o 
tcc &J ed rul e;s oi' :11,i,:' '.1.i1 r., Ce,;.;< 011ri .c. :1J , ·ir.i , I nternn.t i on['.l L"-'''1 

vqJ. . i _i. (·J-t.h od . ) ~ ;)· j , l . 

I 

I 
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Even if' it cnn be 1113.int"in d thrtt h ~., Pact .ho.s b ecome 
an irr~voc , ble :r;in.rt of int0rna t i6n:J.1 l r:w ... ::ma., ir,. · the words 
of Professor. Lo.ut er pn cht, o~) ,Ci t. ~ 52 £,. 11:ns D. c quire d 
11 o. .degr c: c of perm:::tnen-cy cornpnrab le to thnt [l_~pq:rt?iining 
t o rules of c·us t omar y In t ernn t ion· 1 Law", it h .ElS not 
o.bo lished wo.r as n i nst itution 1~egul c. tcd by r111es of l ::::w 
A.nd, I submit, _it . ho.s not cmlnr god the c ct tegory of a cts 
which int ernat iono. l l nvr pcrmi ts St , .. tes tc _:_1 unish as , 

I,,( 
I 

'. · ; •;·· . criminal .• 

4. Ac ts by Individu:J. 1s which aru in 1)r e;pnrntion of vnr 9.nd 1.1. r'o• per 
se crimina l. 

Thi s i s t h e se cond quostion . W0 ~ro not concerne d 
:1i th the; ·ques tion ·uh0tr10r those ·,·,.cts .·u•o punishnblc by t ho 
munioi1J8.l l Rvr of the c:ncmy c•t Ttes rho"'C nci.tir)mLls co mmi t , 
thorn , but whether t h ey a r e .9ur1i s hnblc by t he . op_p oGLng 
S tut e into whos 0 hands the per PE:tret t ors mo.y f nll on the 
ground that they a r c "w2.r crimes". (1l'his com1 r ohensi ve 
expres s ion is us ual ly Olnp loyed t o donoto :.t ll br c:e1. ch c:1s of 
the laws :.. nd cus tolns of wc'.r , by land, G _(;fl c nd ::.tir, and 

' whethor recognized by customary 1 0.·:1 or by tr un ty; but 
it should be n. t,.,d thn t 1.t hor c ttro cort o.in uwar crimes " 
which· involve no mor o.1 tur) itucl e: bnt rrhich , n0v orthclcss, ' 
n b r).J lli gerent i c onti t l od to prn ish -( soe Oppenh0im,vol. ii , 
251 

In my op i nion ~1cn n_c t d 'Jne in .9 r criar'l.t ion· or 
con tcmple1.t i on of \va r y;llich 'f ,,GI' J.;l c outbr eak o· w2.r hets 
tho Gffoc t of I rocuring :1 11 i:rr.ll" crim0 11 is in i t s olf o. 11

\"/D.l'.' 
0rime". 'r h c m0r o fn. ct thr.t a. the t i me of t h0 p r c- wnr 
2.ct the r t w,,.,_ s· n.0 stntn )f vm.r docs not e.zcludo i t from 
thi s ~ at og ory. It w~o intondOd to r ocult , in th0 
even t of the out - br o.'.'.k of w(lr, in t h o co IT1J:1 iusion of n. 
war crime , o.n d unless it L , offoct i ve ly: count 0r mfindcd 
3f tor the outb r eak of war th0 ne t has a cont inuing effe c t ; 
This vievr n cco r ds vr i th the princi ploo of Eng li s h l a 1i, which 
nnke a per son who counsuls , _i rocur us or commn.n ds c-t cri me, , 
an '1ccess ory to thn t crime when corr;rnt tted :1t o. l ". t c~" dl"lt e; , 
o , g . a per s on who befor e the bi r th of n child procur e s 
or c m.ins 01s the mother to mur d,.:: r it \'!hen it is bor n . 
(This is scmetim •JG c a lled "continuin 0 procur cmont"). 

Mor eoever , ttic nccas~ 6r y is deemed t o hnvc cormittcd 
he cr i me which he counsvls , .rr:ocur u.; or comm::i.nds , 

at h e Pl co whcr t- it n. ctuo.llY t akes P l c. c e : I do net . 
know·t o ,·rho.t extent thuse r ules find["'_ pl nc t; in the l "tws 
of othsr coun ·riv.S but they .rlr o in c liJCtr o. cc o rd wit h the 
p r inci ples of justice; , n.n d I c ·-,nno t b e l i ev e th.'.'. t -:. tribunn. l 
d.on ling wi th wnr · cri mes ·:rould huni t n te to ;_(1-i ly · ·110m . 

L e us consi de r Gome ll lus tr qt ions of p r c - wn.r , ct s :-

D.) Bsi'oro th <.. i::i1Ji, r0·1.l\ of v1 c-,r Gc.:r·mnn of'f ici nl signs ~m 
or er nuth0rising; the t· 1Jc i nr; of no :Drisonurs or the 
sink in of p ·:1 s r.:0nger 3111 ~ s o., cubm:--._r in .:: o vi t llont ,.., ,..,_rninr; , 
Wcr br 0ri.1rn ou t , ,nd hc □ t ·:.r··1r cri r.11,;s •.1,r t: co:71.1 :L ttcd in 
r (: l i cm c o up on 1i ·, or d0r . Co.• ii E... ,.:, 0·1•• L h. ord6rs n i1 0 

a1; ur u l , or h e or clor c :•.r e. othc. rw:Lnc ) roved. 
A Tr i bunr 1 oh1)uld h· tv · no t1-v:;i tr •. l ior. i.n h :1 l cU-ng th[.1 t the 
pr o- v1rt r '' ct 0f h 0 G1 ·rL rt C'ff ict r,.J h'• d :~ cont1inuinr,- eff e ct , 
:,nd wru=.; ·1 ,•.r ,'7.r e r i..1 · 1iurd.Dh· ,blrJ by t h<.! be J.l ir>J11 en t into 
YlhO:iC hn.ndS 11·, f e ll 'i.D t c i r.r :,, 1:r 1 ' ' C:.1 o:' tho l n:::G ".rid 
custo.·1s of ·:r~r . 

D I 
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o) Befove the outorenk o-r 'IT'C\-t- :bet-.;recn Ge-r-many and 1 
P ol ru.J. ~ German Off i ci n. l s i c ns rm order f or or otherwis v, 
~mthori s es, the rn:•.s ..., o.-cre of .2 olfsh J ewe i!1 1rnrs et ·,, l'.nd 
upon the co.pture of YT :1.rs c .. ·, this ord·er is cnr ried out. 
There can. be no doubt th;1. t thic •CJ1~d er., i f· iit c cm 'be 
proved, is puni sh,: .. ble ns n wo..r crime. . . 
o) Before the outbr vJ: of ':! , 1.r ' l Gc1°m8.n Off i c n l orders t he 
mo.nufo.cture of l ethal g .. .:; f or tho s ol e 1 urpos c of the 
extermi n1..i:t;ion of t h e i nhubi t ·mt s of terr! tory wl1i ch Gei,mun, 
forces hop0 to occu1>y. ho u.xt vr .innt iori of the 

- inhabi t ant f' i s fl vmr e r h10 , ' !nd r.~ tri bunn l s hould h c .. ve 
no diffi cu lty i n ho l d i ng th~1t thir.:; ].-) r ep· r" tol"y '?.Ct w::.i.s Cl lsO 
n - w,ri._r . crime· , Lho ~h co --:1mi:t tcd ·b cf or o t'!.1.c wetr br ok e out. 

d) Befor E.: the outb r an}: of wnr rt Gu:rrrn. n Off icial roc1.111 cs 
the a s setss i no.t ion of ·i. stntesmtm or ~ .. rmy off ic i o. l bel,onging 
to one of Germo.ny ' s i::rolKtblc en cmi c3s f or th0 pur}?osE.: of 
wcruc oning. t h e r ef3ist nnc e of thn t country to hor dos i 13n s 
in the cvc,nt of the outbr o':l.t of war , 
This is mur der, . nd t h o of ici n l and the nctuLl d0s o.sa in 
c 8.n be p·unished fo r an .or din:1,r y c :.1 irne by 'the tribnnal0 
of t h e Sto.tc in ·.-,hos o t ,::tr i.tory the c r• i mo vas committ ed . 
Tho s a rn e cons i d ur n t i on Vf(iuld c'. } _ l y , · o t ho dest ruct ion 
of nn ri. rmnrncnt s f a cto r y or un i mport ~nt bridge , 
But thcce cr imes :1.r c; not '.'r:r crimes . 

e) Bof or c th0 out b r e,:t1r of wrn" l y t·:10 1;. n Gcr mnpy nnd P o 1:- nd 
'l. Ger1110.n offi ci Gl .rroeur os f' nd inci t r;-,:-__; rt violent ·J_, r cso 
c::-. rnp [d .. gn in Gcrm-:my '~g ~.inst olrmd i n or e r to inf l '1mc 
.irublic opi ni. on i n Gcrmqny . It i.s unJ.i lcc.ly thnt thi s is 
criminrtl by Ge;rmnn l t.1.vr . I f ,:n r e,nsUL G I do not s e e how 
it c ... . n b 0 c .-:,.1 led ,, w .r crime . · 

f) Befor e th e outb r e nlc of ·:,etr b,:tw,.,r.1n G(•·rmr ny nnd .:' olo.nd 
gr oup s of Gorman s o ldi 6rs r nid _P oli sh f r ontier .posts '1nd 
shoot .2blos in order tc, . rovol: ~ a111cj_dcnts 11 nnd incr c n'' C' 
tens ion . Th : Goldi .: r r; ~,nrl thoc 0 ·.vh•) cornmnnd them to m' ku 
t h o r r. i ds h '1v e not C 1:1 :ii t tod 11

W' '.l' c r i mcs 11 
• 

Thi. r e r cmn i o , hc ,v 0ve;r , :'.not) 0r u..,p ec t of t his qn ciation . 
We hrt v o hith erto con::; ider od p r c·tnr nt ory '"lctc f .r om tho p oint 
of vi 0w of· W' tr crimt.J s . u t m'1ny of the u ·1i o rl ihtion 
·1t ri.ny r ,,te Bol giwn, Criin:1. , Czcchonluv·•.' -:L ci. , Fr·•.n c ,, , Gr cc: cu , 
Holla n d , Luxumbourg , :T orw".Y, Po l'm u · 1.nd ! u.-;o;:;J. L1. vi 2. -
cl'7. i.rn , :ts p o.rt of tlw i1" n nr•m,".l _, c: c o- i n c m,. chi n ory , c:riminnl 
jur isdic t ion ovur r,_ lj_c nn y:no co ,,t .i, t ·:i. c ts 0 ."bro·1.a. ·•.c; :', inst the 
s ccuri ty or int cr,ri t y of ;h L, S t· t v ,·.xorci s in& j urisdi c t ion 
(s uu H-:.r va rd R .. :- 3v11"c h yolrnnc., on" urjsdiction \'rith r L, .. I' · ct 
to Cri no 11 ) but h"i ' ; i:1.' ,::: n r "'..hi n g t o do \·ri t h \1:.'.I' r ir,ws . 
Gr oa t Bri t •,i n {7.nd tho .Jl.j J_:L il St• ,1,00 of .• r1c r :L c 1- wo u~ cl. - n 0t 
;~( ·:it t lli;, c.:1 °:i.. l . ~u t t : t {' ',.J. '. i.ut :r: ,v , . t .. ,, r, f th:::r·c :a ~ .. :[; ~.,; 
f r J,,l r·iv.;.n l~ 01'1' •c t t , i t 

I 

I 
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5, Th +L op; E.." l Di s cuss ion i n 19 10 

In AmG-ri c an Journn l of Int orno.ti onn l Law_, vol. 14 
(1920 ) nt p. 9 5 will b o f ou~d n Repor t pr oscn~od tc t ho 
? r c liminary Pen c e Conf er enc e by thv Cornmi.ss ion on the 
Responsibility of t ho Authors of the war nnd on 
Enforc ement of ~unn l t ios . The f ollowi ng conclus ions 
arrivad a t by tha Commi ss ion s h ould be noted:-

a ) (p ,117) 11 All 11\., r:::;onG b olonglng to enemy countries 
however hi gh their poc ition mf'.y h ,·'. ~O b c0n , without 
distinction of r ['.nl: , including Chi c-fstof states , who 
h v e been gui 1 ty of o:f.'f' encos '.l i_~:t ln.Jt th1_;; 1nw□ 
a nd customs of wnr or tho 10.ws of humt.1.ni •;;y , <tr c lio.bl0 

to crirnint1 l pr osecuti on ," 

~ ) Aft r cousid eri ng t he •r1. ct:-., :1h ich provoked the wo.r and 
'.J. cco m.P • ,. i ed its i ncc:s1 t ion , the Co 11..:!l i ssion ( ec t D , 110 ) 
1.dvisE:d '1.gr~.inst qny Gtt. cr.1}l t to TI ·l}:l tho:=.;c a cts ·t h e 
s lbjoct of p roc e:crlinc;s , nn cl r..; ta t <;· th8 followi ng 

Conclus ions :- · 

11 1, h t: i~ctc which broucht nb0ut t ho r.ro.1° shqul d -
not b e ch r1.1°gccl 2GC"l i11U t thl:i r author s or n\hdc 
the subjoc · o.f' .. irucuudi.ng s bcf1Jr c a tribuna.l 

2 . On t ho spoci ~l hc"d of ~hG h rc.achOS ' Of the 
nout r nli ty of Luxumburg ':. B-.1 J.g i um, the 
"r , vi ty of thu BC outr r'.gc:s u]? Ori t he princj_j_Jlcs 
of tho l :l'll of nntions ,nd 1p on .j.n,t orn::itionnl 
:ood f aith i s , uch t h ~t thUy □houl~ b 6 mndo 
tho GU j c:ct of rt for met J. condor n o.ti on by tho 

C onfJ_.r i; c o . 

3 . On th~: ,.-,holo c :1.st- , i nclucli ng both tll. c ~cto 
·,rhich brcught clbo u t · th,; •;i8.r nnc.l thos e) whi .C:'1 
C'_ Cc01n1ir,.ni ccl i t r; -inc ::.,~ t i on , 9''..l..,ticul rly tho 
, iol'ttion ' cf ·110 noutrr1.lity of BolGium fi.nd 
Luxemburg , it ·:rould be richt f or the i!o r-i. c o 
Conf t; r onc c: , in :t r,: ' V,,,. r s o un9re;:cod0nt c d ., 
to ··:i. op t fj _i uc· r1 .1.c.r.Du1• e._, , ' tncl uv 0n to cr unto 
·i S.:._)oci Ct l Ol"[;'tn .in 01..,dcl" to cl uet l ct:-i th.:Jy 
dcsur,,<.., Vii th --luthor·..; ,)f' s uch r1 ct"' , 

4 , It in clofj _Lr · -:) : o tL · tt ::'or t h o fut ur o flcno. l 
s · ,nc.t 'i' ns :-..:lYJ 1lcJ 1) c..: .!., rovi dud ~·or s uch 
r:;r·i.- c outr'·:;:-:v3 'l, :rinf> t t ici ulomc tnry princi l)loo 
,Jf int 0rn: ti on- .l l ' .,i ' 

Th u h.r.,vr i c '., 
Brown S co t '•.nil l:r . 
Ih,port , · tt ' , c11vd 
R0oc:r v n. •ion:_; , ·:✓-r . · c" 

m:.tin i->oi n t" ,: f h 1. 

,::b cr D 0 · i,h r: Con' :.is..; i un , r ~·.1
: J n.mos 

Pob .:1°t · ,t._; .i..n_, .- , ·,1hil0 si Jni n,r, th0 
c loc.; JlY r l: ; rJ 1Jd 1,ioJ. or ~ndtun of 
·. i} 1 lJc _· o, m(l u·•·1 :!:'.' . l a:-7 . ~' h o 

li ~n,;nt. , G " ::.··~r '~ ,, r c lov~1.Y1t horc , 

m1.y bo SlJl'.l .'ll' .. Z r d n.., ·':' r ,} I \''I i : -
I 
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~:-) they obj (.,, Ct u1 to J. proPosn.1- t,) USO a judioinJ.. . 
trib una l for the tri etl of of.(\ ncos.pf a mor rt l nntur o 

. nd , in Par t i cul:-tr , for• tl u oi'f nc·as .. l\gttins t th o 
11 lnws of humcmi ty". 

b) t h ey ob j e c t c·d to t'10 r i '11 of th~ Hend of ;_1 Stut o 
( or the forr.wr H .i.tc1. of o.. G ,it to) for broaches of l mv 
by any t r i bunetl other t h .'ln thoiw of llis O\'in coun t ry 
to whi ch n lon c he iu r ~svonsitlu ; 

c) they ob j cc tc•d to thu c 1•ontion of n. · 11 s pcci al orgnn" 
f o1

1 

the tri :.1 ,_, ::,uch ~1 ct s :,;j • brought r.1.b out t h (• vmr 
and n. ccom_[vmi od it $ _ i n c ep tion ~ Pm·tlculn.r l y t h e 
vj. o l L, t ion of DolL, .1.Ur. :.tlul L ux01-1burg , on tho g r o und th8.t 
if these n ctc vrOl"c l ogn l c r i n cs th,Jr 0 was no need to 
cr oo.te o. '" sp0c inl o r gan " to try them, ::md t hat if hoy 
i,v cr c 

11
rr:or~1 C.L' i w.,D 11 

, ju i ci nl tribunnl would not ·he he 
~ .. ppr op ri ato orgnn . 

6 . '11 ~: ronty gf Vcrs o.i llcs , 191 • 

I 
I 

1 he pro vi s i ,Jns of th-;.~.: arid · c c,j_1 tnin ot ho.rc .o:t.'t ho 
Peaco Tr 0ntico are vroll kno·1m . By :-.rtic lc 227 of tho 
V TS2illes ~ r ~u ty : 

11 
the J._ 1 Ji r_; .".n.d .'\sco ,,J :i.t c,l ~) rJ'\'1'-' rs Public l ; n.rr.::tign 

Wi ll i ,'l , 11 of' 'Ech-.,nmll crn , r)r r.1.crly Gorman EmPoror , 
for r-t cupr or o off cm ce :1.>•· inst intcr n:1tion:1 l 10rnli ty '1.nd 

h o snnctiLy o f r c,£:. tj_os 1, ' 
I 

.nd they prop o:.;o c G t n p : 11 C J'>C Ji:.l rj_bun[l. 1 11 'l'hicl '.•to uld 
be "g uid ed by th r:: hL~h c s~. mo~ iv1..> , of i.r t ,.,_,, o. ~icint.l 
Policy" '\'Ii th ,.._ v ·i. (;:1'! to v.- ndi c-:'-L in0 tho 1.H .l f; ~ 

o·uli g.:i. •ions o intc·rn',t :i.on t l 1mdcrt,J;:ings nnd e 
v ·1 li di ty of int ore·· i, i onr 1 1-:-ic, 1, ., l.i ty 11 • 

The i.lt , ·:m_. t to cl ··;: isify ·,r:-:;:' u,;.J i•ro vmr :-tnd itc 
_I'Ci)Ctr r.t ory rma contcmp or rtnouus rct,._, , such , ,P the 
violo. tion of c ,unt:ric3 n (; Utr- '1.l i ;;;r;rl by tr ;_ ,·t Y, ::'.G lcgci l 
crimes vn:o nb~m'Jonod , ,.md t:-~~ '; _, t li ".d<Jrusscd by th-:sc 
Po·:·ers to E ll'. nc1 r v llWG'tin_r; t:·::. Gnrrondcr 10 :r ·ho ~:x - 1-::1.l.s c r 
referred to 11 th :, r, ... ;,_ c ir 1 ch~ '- ,'l ctci· of t h '--- ir dc-r. ':nc1..;, , w:1,j_ch 
cr:,n c 11. 0 , r t ·t ju idl c .. tl ,,_ cus[ t i or , bn"c ::m ~~ ct 
of hi Gh i tl.·rnTt ionr,1 1'•, l r.~~-. 

-,-hu 9r r cu Lnt cf l ' .. : 19 i ~, v.Cini .,; __ l.r .r~ctinst ',.ny 
' tt ; e,mp t t o bl'in,: .ri. h:Ln h " ,.,. h· .. :d:: '.) 1.· r,rir.tin:i.1 l ['.w ·.c ts 
by i1 rli vidu ,l~; jn-101 vec1 in · ~ ?''. i.' ing i'ur r'.nr1 l~nmchi ..., 
•.n '.1.c;·,::·0ssivc; :-, d "r ,,ty- ilr• L .:.1 - g ·:r:T•, I -;:· it c .,"'Jld J'-

''10"/11 th-.,• +h - J' '- 1 ·v •·,7 ' · l ,,;, 1 , , ' cl r•J'l ·· 1, f'o ,, ,:, , , - _ r , l• , . ~, ,_ -"- _, ••• t., · . , " _ • , ._) I • , , t,; (._ 
1 

~ J'. 

instn c c ., by thl, r ' l- r , c .. <Jf r'', r~ :-__: uf' 1J83 , ,, :.>oint 
:::1rv.:dy r,:--fur r .. · cl o , 'Lh .. ,, ,1r oc u 1 ni, ·.r11lcl l".',:-;c · i tfJ v ,,.'.luc . 

I I 

I 
I 

I 
I 

I 



l 

I 

- 9 -
t Arti clou '.228 nnd 22'0 I 1 0L tc to tl-ir.., punis bme;n t of 
violo.tions of th o l o.Y1S · :·nd -~11s tornc of 1vr'.. r b y rni li t a ry 
t ribuna l s , either t h r; s <: of n sint, J o Power or mixed 
tr i b uno.ls cone t i tut eel by s l) V ,r a l owerG , 

7 , Conclusion, 

For the Uni t Gd Nntionc to nccuso any offend er , 
howeYer gui l t y i n po i nt of mor'l.1s , o of'o r o r1 prof ess~dly 
l ega l tr igunal , wh thur intc rn ... .-. t:LonnJ. or munic i p 1 , 

1 

wit hout b ei ng c c.r t[1in t h, .t , i f thu f ncto .1. r o os t:1blishcd., 
a conviction wi l l ·:1lmr1o t c ci r t1. i n1y f o l lowr, wonld i n my 
judgmeljt b e et pr ofound mist cko . · ·It must bo r omcmbcr a<l that 
wh en a l owy er - n t [.'.ny r 2 t c· :'.ny l m·,yvr wor thy of the . nnmc. -
i s Plnc ct. in n judi c .i :1. l p oci t ion , he c0 Q.,8r., t o b e a 
ci t iz en of h i s count r y c::., a . oli tici hn :md bec omes 

· i consci ous of h i s duty ' to t~dmini s tor juot ic o o. ccordi ng t o 
t h e princ ip l es of l ~lW-; j ust t:1 3 a medi cal pr :-'. ctitionor 
p l o. cod i n charg e c,f, ·1 P< i en t wi 11 do, his best t o se.vc tho 
life of h 1 s pa t i vnt , i1•rn uv .:;r crimi nn l , h :.."l wc·~or wort:1J.css 
h c' mny be . Acc orclinc;ly , n jud o 1mu:-]t b e E)xp oc tod to liston 
to , , nd, i f substcmt i ettcd , to _, ivc ,_:ffoct to , ..... ny p lct:1 
t h nt may be r c cogn.i zod by th0 sys t 0m ofl law which i1c is 
etdministoring - b 0 it nmlluD' crim r·n s ~no l ogo, th; n c.n ­
r otro ncti v i ty of cnn ut ccl 1~1.w, t h e: clc <n cc c;f superior ord ers , 
t ho im unity of th e H00.d 0f ,,_ Stn.to , t h 0 inabill t y of a 
1nw- making tr ea ty o bind n ~tntLJ whi ch he□ · not nss un t~d t o 
it , p l ens to . the j ur i sci-L ct ion ~1.11 ,1 :::;o fr, r t h . con -
vi c t ion which wo.s secur ed fram L lL-gr.l t ibun::i. l in v i ,)lFtt i on 
of the pr incip l oc of 1nw ,,.,oul in th .. long run dc•.rrlg e tb e 
count.'ric'· which -i·wr c r c:::;pon u i b le for it rmd would di sere it 
r nth ur than str eng th0n the rule · J-:: 1·:rn upon whlch :1.lono 
int c.r no.. io nl soci oty rmst r c..s~ . 

Accordingly , 1!7 ·1.11."wor to tho ,1uostions 1, ,t c UG :muld 
be :.' G fol. lows :-

i) a c t,s commi ttocl"by inclividu:lo nor ulr fo r thcpurpusc · or 
}Jrl P'1.rin f0r n.nd l:1.unchin~ 1,~'..() ;r•_.s ... ·n t W'U' ~:.rrl net f c.l] i lle 

·uithin ub . Jftr rlSr'\Ph (iii ; of thiu 1r·r;,i_.r nph :~re nr,t 
11 v1:·.r cri mcs 11 ; 

( ii) { ctrj comr.1i ttC;cl l1' inuiyidu tlS in .£,r0.!.:Jr_.r ,,tion frJ r the 
p r es ent \'lrt r which 'l.r c thuncr,,lv J:, cri.:,1nn l by tht lri.w of the; 
St ::1. o of wni ch thu pcrpotrntcrs ·::urc · h en nationf'. lG 
or by the. l 'J.W of 'tho S ·1tu en v,hor.;e; territor y they ·,or e 
comr,i tted f'L r 0 L1~',.l cr :Lm0s rnd ju...,ticic ' lo by 1 t hc 
t ribun'l.lc of e i i,ht,r st :tu ,.:.:, he. c' \r_;.,:; 1 •".y bo , but sor.,o SV.t0 ..... 

I I 

i I • 

only vzcr ci nu juris L ti 1m ",ver th0ir n,,ti.cn':1._, for n 
limitod ' '.·ugory cf c:~i 1!.,;:::: 1w:-(.;r1 c81..it,t,:..cl '. :, Oc.'.d (O e;o [,loo 
t c i nst c l0·r0n linl.is of "' ·:.r ovu) ; 

iii) ', cts c rJr1nit"e,d rufcrrJ tho _,u ... 1-,r."1
: of w· 1 r :1hich 

c::o ar._o.ncl. or procurr; t~w co uriir;sion ""'.:' 1 i '/~,r cr L.:uo 11 'l.ftor he: 
:;utbr cr~lc rf ·;1"..r , Gnch ·,:· ' r:~ 1 - - 1.•1 '"'.;1 U1ctruci,j_0n ," r:-.t no 

11rir:.. o crE. sh• 1JJ.,l t0 L·.ir.: .r. , ,..:ro tLc ;; c l-✓ '. :::: 11-i"i".r cri~acs ii 
I 

_.nmis:1, .ble ·•.s :c;uch . 
U~Grl) ~ ~ .. 

' .G • I 
, , ,;\.lR . .t. • .... ... , .. .. . ~ 

I 

/ I 
I ,, 

I 

! nd 
I 

I I I I 
I I 
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SECRET C.44. 
25 August, 1944. 

UNITED NATIONS WAR. CRIMES COMMISSION 

OONVENTION FOR THE SURRENDER OF WAR. CRIMINALS A.ND 

WHER WAR OFFENDERS, 

DRAFT EXPLANATORY MEMORANDUM 

(Prepared by Dr. Yuen-li Liang Md the Secretory-Gen~ral) 

·The draft "Convention for the surrender of Wo.r Criminals 
and other War Offenders" which tha United Nations War Crimea Commission 
presents to its member Governments is an adaptation of a draft made 
by the Ministers of Justice CJf five of those Governments - those 
of Belgium, Prance, Luxombourg, Netherlands end Norwcy. This 
original dra1't was brought before the competent committee of the 
Commission (Committee II) by Dr. de Moor· (Netherlonds) nnd was 
accepted by it as a basis • of discussion. The present draft differs 
frari the older d.ra;f't in certain points, both as rego.rds its purpose 
and as regards its details. 

PURPOSE OF THE DRAFT 

The Ministers of Jwstioe draft was intended to operate both 
between the United Nations themselves and between them and neutral 
states. The present draft is only intended to provide for the 
surrender by one of the United Na.tiorus to another, of persons accusecl 
or convicted of war crimes or other war offences, It is not considered 
that it would be poaaible to obtain, or wise to uttempt to obt c..in, 
adherence of neutrals to any fonnal general agre ement r eg.:.i.rdinG 
surre~der of such persona. 

A second difference is that the present draft provides for 
surrender as the result ·of an executive or administrative procedure , 
not a judicial proce;iure as wo.s the case under the Ministers of 1 
Justice drn.ft. 

Like the Ministers of Justice draft, the ·Jr es ent Jrn.f t -covers 
nationals of the United. N'.1.tions who have ·aided the enerey ac1a inst thei r 
own countries• ~h~ so-called Quislings. It distinguishes their ca~e 
frcxn that of wa:r crim:fon.J.s and deal3 with it in Article II. The t er m 
"other war offenders" in the title ru1d in the pr e - amble of :the 
Convention refers to them. 

The purpose in vievr is to make it ce rtc.in that the United No.tions 
will reciprocally transfer to one another persons in their i ower wllo 
a.re wnnted for trial as wnr criminals or Quislings, or have al rendy 
been convictea on such charges, and to secure this r esult i11 the 
s implest possible wzy, avoiding the complicn.tions ~nd e l e.ys of norm .. "l. l. 
extradition procedure and, in po.rt icular , excluclinc t h~ possibility 
of refusing surrender an t he ground t hat the act s cho.reed have t he 
character of pailitica l of:!'tinces. Sever al, if not all, of th to Unit ed. 
Nations will r equir e to enact l egisl ation in orde r t o accept t he 
Convention. I t ;·,"2.:3 ur~c rl by om:: 1::e mbc!' of C(/,"", tltteu I i th.1.t ~ f or 
pr actical purposes, since the pers ons v:ont ed wculd be pri son,Jro oi' "" 
in the hands of tht:: armed forces of t he r quest cl' st(.t e o r ofu ' ;•.::C f' 
pr e sent in its t errito:cy w.ithout lugaJ. authorisation, -:..11 t h lt ,.n.s 
r equired coul be lone by executive action ancl t l.e , ,r.:is no ne ll f.__ r 
cor:iplicn.t ecl treaty provisions. This vieYr wo.s not "'-CC~-;nt o l b;:,r t h0 

I 

I 
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Committee . Moreover, even if not acceptable to, or n ot neeclecl by 
some of the United Nations, the Convention can operat e b et,,iecn the 
other United Nations, and, as stated above, it has been 
consi¢le r ed desirable by the Minis ten, of Justice of five of the 
Governm~nts represented on_the Cornndssion. 

PROVISIONS OF THE DRAFT 

Articles I and II provide respectively for th!;) surrencler of 
v,a:r criminals ond. of Quislings. 

The description of t he offences referred to in Article I 

, 

as "war cri.-nes, including offences 3gainst the laws and customs · of war' 
implies that there are offences which are war crimes vri thout being 
violations of those ln.vra and custans. 

The definition of Quislings in Article II is baaed on the 
Ministers of Justice draft. 

The expression "execution of sentence or judgment" is a 
recognition that the offenders in question mey be tried by military 
commissions a.a vtell as by ·civil courts (Cf. Article r.v. last pa.ra.ert~ph). 

ArtiGle III is intended to prevent surrender being denied an the 
ground thn.t the offence ·was political; 

Article ·'IV specifies th~t surrender is to be effeoted by tho 
executive or administrative authorities and prescribes how the request 
for surrender is -to be made and the po.rticulars to be given in the 
reqooat. 

' ' Articles V end VI show the cases in which surrencler mey be 
refused or postponed; they nlso provide for the same offender being 
.~ranaferred successively to several states Md punished successively 
by several states, and they regulate these prooe3ses. 

.Article VII regulates transit of surrendered persons through th,:: 
territories of third states which a.re parties to the Convention. 

Article VIII requires pro<l.ucticm at the time of surrender 
of document1;:1 e tc, needed for the· trial, 

• 
Article IX pl ~ces all the c osts on the r e questing s~at e , 

The purpose of •Arj.icle Xis to meet in advance possible 
objections to the Convention on the s r ound t hat i t mey · pre judici oJ.ly 
affect t he operation of extr adition treaties. To mark the differ0ncc 
be t we en the Convention and nn extro..di tion treaty , · it -,e.a also at 
one time proposed to use the vord "transf~r" · instcn.d of the Y✓Ol'd 
''surrender" in the title o.nd. t hrou.e;hout the text , but the l u.t t er 
wor cl ...-;o.s 'u1timat ezy preferred, on the ground thC1.t its i mpl icL'.ti ons 
we r e no 11 k.novm. 

Article XI. It i .s prop osecl that ·c.. provision be inse r t e d h r.;re 
unde r -,hich t he Convention rt.ill ~o out of force o.t a J?C.rt i.cul.c'l.%'' 11· t c 

Articles XII e..nd XIII n0cd no comr;,~nt . 

I 
I 
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OPE.l"VWG OF THE DRAFT FOR SIGNATURE 

The dr~.ft is the work of the Government repr esentatives 
. sitting as members of an advisory bocly, and not of persons empov,erod 
to negotiate an inte rnational convention and open it for signature . 
To bring it into operation (vith or without amendments) .this further 
process must be gone through Md be .. followed by tho c1eposi t of 
r atifications. Before these steps can be ta.ken, the compet ent 
departments of the Governments mey require time t o CJmmin0 
careful].y the somewhat novel provisions of the draft. 

I t i~ for this r eason that the Commission is sending tho clraft 
at t he present time to the Governments represented on it, notwith­
standing that it has not y et concluded its examinati on of tho question 
of setting up a joint United .Nations tribunal for the ~rio.l of war 
criminals and that it m~ be desirable for the same meeting of 
pl enipotentiaries to deal with both schemes. 

WHAT STATES MAY BECOME PARTms TO THE CONVENTION? 

t hns been said ~bove that the Convention is intended to 
operat e only as between the United Nations, and not as between those 
states and neutral states. \\hat precisezy are the states v,hich 
should be admitted to become parties to the Convention cen only be 
decided by the meeting of plenipotentiaries which opena it for 
signature. The same question will .:ui:ae in reea.rd to any convention 
which may h.e dra.f'ted to provide eome f'onn of joint United Na tions 
tribunal to try war criminals .. The Commission r eserves the right to 
m.1ke a recommendation r egarding this matter at a l ater date. 

I 
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:- · .. , 
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~ : . : ... .. ! : . . . . ' .. · ... 

UNITED NATIWS \VAR CRIMES COI6fISSICfi 

Cc».ruNICATIW ·FROM MR. PELL 'l'O THE CHAIRMAN 

. DATED 22nd JUNE, lW,. ' 

Donr Sir Ceoil, .. , 

0.3;. 
23 Juno l~ 

;",I.·:. "J . ~- . • 

Raoe~tly Br:l.g~6ier .Gonoral E.C. Bot111, Judgo AdvooatG, 
Europelln heatre ot Opora.tiona., United Statos .Arlqy, ad4rossod 
me oonoerning whether • the oonvontional protection ·.ot a. prisoner 
ot wo.i, roapeoting impris'dl1mezlt -4-l)uniahmon•, DJ.y lawtully 
be donio~ a. prisoner ot war who 1•. ohargo& by a ~aponsiblo . 
aocuaer . as, _ a war crir.d.nal? 

': . . . 
A oopy ot his letter, datod l4, ;~;·· ·3344, togother with 

the ~oauro mentionod therc,in ~ . la od.o~! · 
. ' . . . . . . . 

~ nientioned· quostion ia ot aon.1 ~-\tbo ·_ ~tai-y 
au~ 1;:l.oa , due to , the- . Oamd.ssion. ! a . "°8n~ rtquilet to the 
mill~ to apprehend, detain am ·inve•tiaato _~:-.~, 
aiui in view ot the oonoluding paragraph ot the · 1ottar}J: am 
calling the same to y~-attontiOl'.l·. ,t.n ardor that it may be 
oonai&tN4 'tty tho a,mn:1,.,.1xm .• · :· :, . •. ·. J .-· . 

·•· ... 
".' .:.:,: ~ ·-, • ~_; • . r 

I~, o.to •. 

I 

:· :.; ~ 

,.,,_. 

•' . 
, ' 

Sipc,4: : 1 HERBiRT PELL ._.,·. -1 

., .'.- . ,i ~·:· . • 

, , , : : -,~_j' ~ 
•• ,1 

•• : ·. · • ! 

Enolosu.re: .Lott4,r dAted :U..·!J\.mo, ]34l.., to Mr. Poll from 
. ;Bm.glldier Generp.l_Ed. C. Betta, Judge Advocate · 

.. 1or. ·the Em-opelln 1heatre ot Operations, u._s. Al,ey • 
. _, 

·'- ... .. _, 1 

, . . .. ,·,, .. Y.. 

•••· As yo~- are awn~c; ·. ~h~ Gonova .Prisoners ·ot W:u- ·conV8i(ti,~ 
provides, in~i;. 4:Ua ; -thD.t: . .;·~-- , , ~-. 

. ,. 1.-. 
: • • • • • • . • , I , ., ' • • • ,. • l • 

. . "Pr1a~ndfa':.ot -.i¥alr~ :.. .. ___ mv: ·:.nat·-bo o~.d: <Jr· loclced 
u,p .=:o*" ~- an 'indiaponsa.blo DlOUUl"O 6( ·sarov ·~ -~--­
tation';' ·arta,· only whilo the oir~ta~'rl''!~oh ~ce~sita.w 
this measure ocntinuo to exist. •.(Art. !Ji•· par. 82, 
U.S. WD, N 27-10); l1ncl ., .. r< ·;· :. . :-' . . 

. . . , . l . . :~ '; .. t ... , . • . . 

. "Priaori-ers ot war shall be sub~bt :-t;o . 'tile laws; regu.1.­
a t~Qns, and orders in toroe. in tho:. ·ami.'es of tho detaining 
pow~~-" (Ar~~ 4-5; par. ll8, U.S. W!>--,-~ 27-10); Bnd 

~ -~ ·: .. :~··. 

· ::i 
1 

• · '.'Pwu.shments other than those provided tor the same 

I 

acts. _for soldiers ot the national armies may not be i.nq,osed 
upon prisoners of war by the militnry o.uthorit:1.es nnd 
courts, of the detaining pm·ror." (Art. 4.6; pa.r. 119; 
u .~.-- WD , llM 27-10); and 

/ "Prel indna.ry 

I 

' I 

I 

I 

/ 
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uPl"elilllinary "judicial proceedings against prisoners of wa.r 
shall be conducted as rapidly as the circumstances permit. 
Iq>risonment pending trlal shal l be restrictod as much 
a., poaaible. 

''In all cases the period of il1J)risonmont pending trial shall 
be cloduote4 from the disciplinaey or the judicial pwti.shment 
intliotod, 1n so fa.r as such doduction is. nllaHfld for 
national eoldiers. " ( Art. 4 7, par. 120 , U. s. 'iID, PM 27-10 )r and 

"Belligerents shall see . that the coJrFetent authorities 
exOl'Ciae ·i;he groat.oat lenieney in d.ooiding tho question of 
Vl'hother an intraotion committed by a prisoner of war should be 
puruahed •~ o~ judicially." (Art. 52; par. 125, U.S. 
wn. PM 27.10), and 

. "In no oase d3 priaoners of war be transferred to 
peniteaUaz,, oatabli■hmenta (priaona; pezd t~ntiaries, convict 
priaona,·ete.) ~ to undergo 8\IDllll.l'Y puniahn1ent. 11 ~Art. 56; 
par, 1~9, U.S. WD, 1K 27-J.0), an.cl .. 

-•~~ the opening ot a judicial prOQeeding ·d:i.rected o.ga.inst a 
·• · · .. . . .i pi-ia~r ot WQ, tho &staining power shall advise the represc,nt .. 

·.: i ·: n.·: --~~.,. at .th• .protooting ·ponr thereof as soon a■ possible, and 

I 

···· ·· &l'lir9'a l>etoro t1he date · aet tor tho op·ening ot tho trial ---- at 
least 3 welca botore the opening ot the trial." (Art. 60; par • 

. -~>-', .v.a. 11>, ·m·,~7-10>, an4 . , - · ·• 
. . , . 

. ' ' -
"Sentanoo ~ be pronounoecl apinllt a prisoner of war only 

· by the s.~ oouria &:i:.d acoord:l.ng · to the ea.me prooedure ai, in the 
caae ot ieraon~ belonaing to tho armed to~oes of the dotain:ina 
power." (Art. 6JJ par. 1.36, U._S. WD, N 27•10); a.nd 

"Sentonoea pronGUnced against priaonora ot<V111r shall be 
oomnunioated to the pro-tooting power immecli&t~ly." (Art. 651 
par. 1)8, u.s. WD, ftl 27-10)1 and 

"It the d.aath penalV is pronounced against a prisoner of we:r, 
a ooii111Wd0&1d.on· aetting torth in detail tho nature and 
oirc\lm■ t&noea ot the ottonoo shall be aont as soon aa possiblo 
to tho reproaont&tivo · ot the protoot1J\g power :for transmission 
to tho power in- who■o . ~O.~--~ho pri1oner served.. 

"Tho ·aontenoo shall not be oxeautod betoro the expiration 
o:f a period ot at lee.at 3 months attor this coi?IDU.nication." 
(Art., 66J, par. 13,, U.S. WD, N 27•1:0)J and 

. "No prisoner ot \181" -.y bo deprived ot tho bone.fit ot the 
proviaiona ot artiole 42 ot tho t>ol"osont eonvention as a reaul t _ 
ot tho aentonoo or othorwiao." (Art. 67J par. J.40, U.S. YID, 
N 27-10). (Art. lt,2 providoa the right ot ooq,1-aint to tho 
protecti~ power.) . ., . . 

It will bo import.an( to tho m1li~ a.uthoritiea responsible 
for aiding your C~~asion in porto~e o:f its tunotions to kno\1 
what a.uthoriV they rrAy lawfully exorciao, in· the light of tho 
foregoing pr~aiona, ,respooting (a) tho oonfinement, and (b) the trial 
and punisbnient ot ~rsons charged with m.r crimos who are ta.ken into 
ou•~ and originally deto.inod by t~m as prisoners of y,ar - a s 
di&tinguiahed from persons approhend.ed and detained ori ginally 
as ,,ar criminals. 

/It 

I 

I I 
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It is recognised that tho question us to whether such 

military nuthori ties should tmdertalco the trial of war ori11tinals 
rM.y involve considerations other th.an ndlita.ry • and consequentJ.y 
may be decided on different levels. Nevertheless, there remains 
the immediate problem of whother such military authorities 
may conf'ine (inprison), pending trial, persons charged with 'i/8.I' 
crimes by responsible agencies (as, for instance, the United 
Nations War Crimes Conrnission) irrespective of such persons having 
been first taken into custod3' as prisoners of war. 

In short, there rene.ins the very practical question, of 
concern to such military authorities rrho may be oallod upon to 
apprehend and detain persons charged with war crimes -

~y the co~vontiono.l protecti,on of a prisoner of v,ar, 
respecting inpriso:nment nnd punishment, be denied a prisoner 
of war '7ho is charged by a responsible accuser as a 1,-,ar 
criminal? 

These problems are of special concern to our rnili~ authoritidS 
because of the agreer.1ent bet\1een the United States and Germany -
on the one part "to apply the provisions _of the Geneva Prisoners 
of War Convention to aey civilian cmerey- aliens that might bo interned 
in so fo.r as the provisions of that Convention may be adaptable 
thereto"; and, on the other part, "to treat American oivilinn 
internees according to the principles of the Prisoners of Wo.r · 
Convention, in so far as those principles appzy to civilians." (in 
this connection sea copy) of letter of January 25, 1943, from L~ tthews 
to Hartle, attached). ll · 

Accordingly, ' s~ far as ·concerns the Unitod States, civilian war 
criminnls will enjoy the same protection against confinement nnd 
limitations upon trial and punishment as do military prisoners of 
war who are war criminals• 

It ,·till be greatly appreciated if you will advise me miut, if 
any, views your Corranission holds respecting these questions. 

(1) Not rc,produced. 

u I 

ED. c. BETTS, 
Brigadier General, U.S.A., 

Theatre Judge Advocate 
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SECRE'r c.45 

UNITED NATIONS i.Jill CRIMES C0MMI3:::i ION 

FINANCIAL AND AJJMINIST.R.A'l'IVT3 REGULATIONS 

26 August, 194li--
. I 

Adopted by tho Commissi on on ~~2 ueu.st, 1944 

G:-mc r a l Provir1lon . . 
Article l 

The pr esent - r egul .. ti ons · o rn:3.de in execution of the· Co1runis sion' ~­
Res olution on 1!,i nancLu Ar1ni~1istr · tion of 21 /Iarch, 1%11- ( he r e in,::i.ft0 r 
c o.lle:: d th0 H0 s olution) un cJ. i he-ir 9.pplicc t ion · is subjec t t o t _ho 

rO'\TiSions of tha t Re solution. 

The Bucli1wt 

Arti c l _e 2 

'.rhe S ·,crC! t ·•.r:y" C're n e J'<L shall p!·c. · .:r.G Lhe; J,.r'..'l.ft budge t for .JD.ch 
f' i s c ,-,1 y,All~ ancl tt.ft c r .:;ub:.:itti111• J.'C for ex~: in:.;.t ion o.nd r ..:v i:.;ion t o tll,. 
F inrulC l.: Con~rti t t 0e ( Ar tic k ] ) s l1all JJr1, s cnt i t t o the Commissi n ni t h 
the Corro?, i ttGe ' s r eport • 

. a lloc o.t .i.on of· Ti:xpc.nc~ 

Aft er t h0 buclst; t h: . .J l "..: ·n 'l.··1cp t u_t 'b,v the: Co1m:1i s si n tlte Secr,.; t .·.r y 
G,mclr a l GfL'l.11 cfo t 0 r mi nt.: fJ.ll.l notify tv VcCh n,:rnuc.;; Govc r n nent t he 
w r ow1t rlue fror,. it , ::.n' .:c.:iLr:.11 rl]qu,, :;t th J; J · • 10r1t rney ~ rnn.dc prOr.1jJt] 
i n t c cor ,l 1c e Yd t h p, .... r --.c,r•Lrh 2 01' the: ?..,;s lvt .ion. Such n otif ic·_ti n 
r"ry b ,. rr:ad.e by t ,.; l cr-rru:n. 

v.orkin,l~ Cupi t'..\.l Funcl 

Ji.rt ick l+ 

l. lh1t i l othe r wis(.) J. ..... c Li . .;cl ty t.hu Cor. ,t:i ,,;:.~ion , t.b1, ·,r.-ot.mt of th0 
-;orkin,· c o.pi t c.l t o b e a ccur, ,ul :• t v;t .i.1. '.'ccor ,1. Jl , :.:, ,.,,it p-.1.rau.co.ph 2 
of the Re s ol uli on shal l 1J.:.:' 86 , 00(l . I t i.:l .. 11 · e , tJminis t er .(1 11.,_, J. 

8C pc a te fu.n<l , knovm '1S th·, "Wor.~in ,, r;, _1it l l l•1 m -·:i." in the mcu1n-.:; :J t; t 
oui~ in th(; folJ.0,,-1.:i.n p:i.r'..1.<' r · 1>l,... 
2 . Until t he f ul a1 our.t of t.1, f un 1_ h. ;;,; L,.; ,n ~- ov:i. l.d , chc fo l lo·.r.i.n: 
ruks n}n.11 :~ppzy 

i ) lu1 arnount 1'01 · 1.1orki n1 co. >:i.t a l :1h--:J.J. t>c: inc l ulJl in the, b u 1•1t.; t 
f r 0 .. 1.ch fisc .:Ll ,,:;ru.·. 

ii) lf in _ _i-iy fisc'-11 y t)~1.r th, sti:, v ot ,cl fo -, the Co1, .ission1 n 
F•-z;,,.:;nc•c i3 l e ss t 'ffl th0 t ot ~Ll /"i:' Ol.Ult F' ·· .bl c " lnU'<.l ly i.'..S 

b .... sic c ont;:::.-i hu io11., un l..:: the J'.t.:;solut:i.on , t h ,, b·1.l 0tncc sh[l.]_ l 
_; coll,.:: ctu 1 0,,., .. ontr:Jmtion o wo:r·! i ,ir:. C .'.l}) i tal , .r.i. thout 

prc:jucic c tu t h : v otin.~ of m \cWition :sl sum for t ha t _pui~.~or , . . 
iii) Ar r ::; ir~p lus r,;; 0 ,li n,.., 1 r,n he .Jmrlp;c t z.b:..il o.ut 1 -~ticc-ll,y 1.>c: 1,0.icl 

t o t he '\...' r tin._: c~ i t ..J. li\In.J... 

11. '.l''.v. 

I 
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3. As soon ' s contri bution is r0c '1 i v e<.l from b. member Governr:1•.mt, 
the rlorkine C~p:i. t a l J.'"unu sh3.1l b e: ere di t ucl vi th a part therc_of 
c orres ponding to t ho r cctio bo twe en .· th o.11ount voted for th<J fund in 
the fisc nl. y ear in qu1::.st ion ,md th0 t oto.l' ~UTtount vot<-d for t.h'.at y e::xr. 

4. i) The Working Capito.l Fund nu.iy b e Jrawn Upon -by the Secrotary 
Gene r ~.l to meet -oxpendi ture which is authorised by the budi:;e t 
of the current y_,or but c o.rinot be m.;; t out of the contributions 
hitherto rece ived. Tht:: ll.r.1ounts -so '.•ri thc1r"·,m shall b0 r c:port ~d 
at once to the Pinanc•; Co. ni ttcG, mu shall be r epai d t o 
t he Fund ·as s oon_ '.l.S 11osziblc. 

ii) The Commission, by ·v ot (; -of t wo thircls of it::. members , ID£\!" 

apply part of t ht;; \✓Qrking c o.pi t n l f' or purpose a n ot 
p rovi ded for in th<.; tu J~;et . 'fhc buugot of . t he next fiscal y e:: nr 
sha ll m.'.l.k:e provision for the rep• yi r.cnt to the fund of the 
runounts :JO withurn.v.n rrom it . 

-· 

5. No par t of · t he 1i or kine Cu:vit, l F'unrl •mny b e r epai d t o ciny Goyc: rnn~unt 
W1ti l the Commisoi on ' s a ssd.; 'J.l"L:: liquicldcJ. , ..:; xcept with the assent of 
o.11 th1:: mernb ,r Gov ernments . 

· l•'inMcial Control 

Article 5 

1. The r o s hall b e a Finonc: Co! ,,mi tt ,Jc of n ot l e s s t ln n t hrt..e nor 
mor e than f ive persons ~ p .oi n t (.:d by the COl!l-:.:i~:r;_i.on f rom :,:nonr.: its 
m1:mbc rs . . I t sh 11 hav e- pow,., r to noi, ina t E: n ot mo!'o t hun hro financ i ' 1 
cxpu1·ts t o sit x , :nc:nbers , but V✓ith out t ht.: r i ;_:;h1; t o v ot e . 

2 . '.l'hc F1,no.nce: Coin d. ttuo .:;hc,11 pcrfonn t ho f uncti ons t:;iven to it by; 
the s <::: Hcguluti ons :md rmy o~her functions r ul ".tin ; t o the Cormtission 1 ;3 

administra t ion which rnD,Y be: confvr rc· ,l on j_ t l;y the Commiss i on, and s h:.1.1 1 

supe rvise the · dr:1inistrr. ltion of th.(;; Commission ' a o.ffo.irs, r uportine 
t hc r Gon , v1hon nec c ssn:ry , t o th1.;; Co,.11ni:::rn ion . 

Article G 

Thu 3c cr'~3 t·ey. G-cncr~l in :lllt 11orit: t: <l t~"' ir1ct.n· uxpc::J tlj t ur · :~ 1,l t c) / 
1·,·Jw or o.u t horisv puyiw;nts for tlv : pu.r-cJos u.s u1J rr::. t h:i.n t h(; li·.iits 
fixel by t he bud~_;,c; t . :J'.:_ll 1 y, ,. nt::.i, J.S 1;1n'1L; , ..,11:).l J. 1.Ju 1.ppropri[lted t o the: 
.::_Jr pur i t ern of tht; Ru,l.,,ct · .n ·! ·.1. r e c ur ,:. uf suer: •1--.:1rop1·i·, ti oni3 811 of 
li c..l)ili t it:: s : incurrv· s ·, 11 ·1,0 b .. _t , sr1ov.ri n.-· _,i, .11 +.i111.:: J Lb.: cir..1mmt 
o.v .::.i l a l e unrt; r e~1.ch i t c.m. 

/ rticlc:; 7 

The w:1ount of .'.111 s ~_l o.r:i. ,s ·m ,l prof c s s i n:.,.l f ,::c :J sh'-1.11 be Pixc, 
l J,Y the Conuniss ion , or in o.c cor-l·. uc •·, ,·,:i ·h rul c: a J!t . .1,rl0 rly i t . 

lu:t :~clu 6 
I 

1 . 'lhc Cor:i.: tission I s bnJ ·:. ,. s n·Ll } h,; ·! l::-.; sr::; . 13 xcl nys .ix-Jlk Lt cl., 
19 , F l eet Street , E . C. [i .• It ;,· .y c.;; .i.n';c th rL -~t ·Ji, t ine . 

2. P, . cnt s C XCt., lin,r: £10 fJh·,11 h] by ,;h, f!U~; .'.J s.i, 'Ht;•l by t v,o porsom 
[,uthoris u t by t hL. 1 in:u1c · Cor-~ 'i_ tt,;~; • 

I 

' ticl'"' ~ 
I 

l. u Sc crvt ·.~ G'-·ncL': ,.l GL"..ll 1 · , , · • ., ;- -n-rw;i hl.o :fnr k v•·l},in · th" 
COS·Jr.issioIJ ' s .:..ccOJ.m~ . 

If 
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' 2. Tho o.cc ol,.l!lta sha ll be ::i.u cU tuJ arn u:-Ll ly by th~ Oanptroll.0r ::.rnl 
h.ud.it•or Coner a l of the Iublic · J.ccourns of tho United Kingdom. '.l'hc 
f il--at 'aoc,,"ountorn:::y period ·'shall r un 'Cron t he:: ust.::..b l ishn1cnt of the 
Goinmi~sion clown to 31 Mar.ch, J:945. ' 

• ~ L • • ! 

3. The audiwd c..c counts, c.f t cr ex 01,tina ti-021 by tlie Fi nance .Committ" :: , 
sh· 11 be lo.id b e fore t h;..J Gwud.ssioJ:l. · by th 3C;c:r;ot~, Gener al , r:ith t he 
Corn,llittoe~ s ri,poft• 

~-· .- , 

j,.rt iclc 10 

A fi de l · t y •u:,.x·~oo in.su:rono0 c1h:11l h1• tciken out in r c o· uct of 
~o.ch ofi'icfo.l deulin . -;r.ith . t he Ooiwus::t.ion.•s f unds ar- kt)cpin17, its a cc.__,tmtn • 

. Tr .. 1.11si tioiw.l Pr ovisions 

J.rtick 11 

Punclinr.: -the entry i nt o forcu of the .·,0s0l ut i «Dn, nnu t hv o..J.opt ion 
of i t s f .irs'i:; · u lg "'v , . ~hu Col,J itissi on -,\·il l. from time t o time -1 t e r mine 
t he c;xr10n l i turu virhicl thu Secre t ar y G,..,n0rz.i.J. 18 authorised to incur 
on i t s uC::ho.lf . 

Art i c.lu 12 

1. As s oon o.~ possibL .: ~.ft 0r t h · ·~cio:pti on of t hus e ftvr u lo.t i ons , ::J.m1
• 

in cmt i c ipat ion of' t .:.. ,mtry into for ce; of t he Rc s olub on , the. ,v, ,1Hn~ 
ovurm!1<.:nts ::;h ::i.1 1 11•,y to !:h · u ...;cn ... t'U'.Y G,m')rD.l th:-: ir bo.s i c c ont r i butic.ns 

for th<.; f i s ca l y co:r 1941✓1945 , suL jcot t o su s.::::q_uent r e~ <l;justm,rnt if t hu 
& s ol u t ion i s not Ctp1.r ovu.l ·hy th(.; Gov0rrnncmts i r1 its p r e sent for rn. 
'.l'h<;se · p~ymc.nts s hal l c c rv cLl t c ( t o the V/o k ing C:.:q,i t o.l Fund unt i. 
the , .. 01.mt of £2 , 000 k,rJ h ... ;n o.tt ·.dnc • -

2. Whun the. Commi ss ion, 011 t h, <ivicc d' thv Fi n ,'.ll1Cl, Canu d.ttce , 2.~ c:i.dcn 
t ho.t its f i n-1.nci· 1 rosit :i.on ju3tifit'!f; hs ,1vi.n ,, s o·, it vi.11 a ~, r.n.l.f."l.e 
rc s ponsH1i l ity f or r.,uc ti1w its G}.p0 1iturc ot .t of thu c ont ribut i c,ns of 
the r.1.e1:ibt: r , ov on r.c.mts 'u t t t c]'1, in·,t · the , -:<i:..: tin 1· : rr1.111:d•J.cnts '. ri th 
II , ;.f , F -:ir0ien Off i c~. 

Liqui htion d' ,.s:..id s 

On th1; (1.. i s s olution of the Cv.1•:l,J. i )~l ~-:, _ _; .:.i s ~t:.:i sh:.l .t rh; c1ivi,k,1. 
' .'On '.: the; Gov ..... nnr•nts ·v;L1H;h ·2-c (J_ !' ' LV v :, :: ;'1 . u· ·l )L.!l 'S of the: Corn:!.:;_1,~Ji(m , 
~.L~ r'l.vtrly -'lS c ossibl<.. i n th: 1 i o1Jol-t .: on jn ·, ,in h thuy h · ... v 0 

con t ribut ctl. t o er 'L~v . t ,· cw. 

J.rtic L 1/t 

Th~ sc: .itL, ,'.u l n.t · ons rn, y h: Dmu:1Ll.e c1 11y '·}: Co ::,i:..sic.m ; l rov j lucl 
... b ·r~ys t h·.tt t he J.)rt1pcr.;: .l tr, / .c ;lc;n .l qy ;:irovi s i un ., 'ln t tr,c. t r:- ~t of 
th.:: ::ua0n drncmt pr<.\) .J~ l , slu ll l ~ co• un.:..,::::~L-.l t o Llw S1;; crvt ~..ry ;.1;; nur :..i.l 

P . '.1' , 0 . 

/ / 

I I 
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in tir.10 to i:m :"th l 0, hi. t. t · -'· !'i vc · .t l cu.l.B ·t on ,; cl 1.~ll" ; r<.Jck 1 ::.; notice 
t o the r uJ.1r 0s cni;a t :i vc/ 0f ,~n.ch Ir!L'lllb 1_; 1• Gov ur!'l'7)0nt, or, if the 
''' llCfohcnt is prop ost.i{l .p-t· o. ; ee tin,: of tht...: Cor..:rqiss_ion, tho.t th~ 

... 

cision uhull b e t akc·n · a t t h.., n ,:x t r:1edin' ' ~ notice ;:.,·ivon 
iJy · the Secr.:: tcxy Gener.'1. l t o q.11 r c :.ir'os nt '.u,ive~ of m0r.r:bc r C-Ov1;rrw.c:nts 
rtot pro.sent vrh cn t · a :.1~.!t: riwr:erlt -;1,_ s pro one ' • 

.. , .. 
' , 

... ,.: .. .: . , . .. ~ 

Pr ovisfon:tl · J._p}Jl ica t icn · tilid-f.i na l entry 

i n'·b ~•'f- rce O' t he .'.to rrulo.t i ons 

' . ,. 

I , 

., 

Art icl .: 15 ... 
·-· . ·. 

Pcndin1; entry i nto for co of t l1i::, :tc"' olutio 
1 

t h ese 
' · · ~: r<o 13ul a t :Lon..., s l "' 11 0 1,ppl i cu pr ovision <J.11,y , c fa.1~ o.s is c'..!. i_);:,r opri t o . 

'.L'hey s h ·:J.l l.;nt .-.: r fin l zy -~nt o force ·1t t h0 SD.:.-~'-' ti:. o u.s the 
a :i olution. 

• I 



SECHE'l' 0.4-6 
31 Aus;u,s-t 1941+ 

UNITED NATIONS CRII 'IES co;.n :ISSI ON 

- ··-·-----·- ·- ··- ----·--··--·------· .. - ---

JRL¥, OF WAR CRL']£I_.~S Bf iiIXE:O INTER- ALLIED_ l{[LITAP.Y. TRIBUHAI.S 

Memorandum by the Office of the Unite d S t ates 

1 eprc scnt:i. tivc 

'l\•10 r e l ated ques tions a r c trc::i. t od i n thi s p~por . 
s t a t od a s follows : 

They may be 

a J'.1._D..Y _a.~ . ..!~1-)J.~<-l: -~o.!.'._ ... ~de_r .. ~ ,J_o_r~ hj 3 __ orip. _a i.:(~_h.or:-L_ty e_m;J_OV-t~.r Ji~_?Ced 
l. l~t~-d ;~1-.t.i?.r:Y- -~ow:.:.~.~ _ ,~o_ . t.Ix_ -~.9-- .~A_j~~ l~~ip.-~_hme_;t} ·~ _ ~~-::<~ 
cr i."lrinn.ls. who f :111 L·r co tho hands of the allied forc0s'? -~- ------ _,,,_ . ···-- ··- -- -- ... - -·-- .. -- -· -~ ---- · -·· . . -·-

b . Does this ;)o\Ter extend t o the trial nnd Plmishmcn t of \"far 
crimino.. l s :Lrr csuecti VO of \/he _-0 t he C).'ime YT,lS COia~i ttcd? - - - -- -- --- __..._ ----- ---- -- - -·- ---·- - - _,.. ·-·-- ------ ----

These que s t ions a r c discuss e d and :.ms-,rur cd in the order sta t e d . 

a . ~~ an alli ed comrnnder ~n his own _authorit_z_eI]..)O\"/er mixed 
~ l_!~c d ::ri.li tl~l:J'.: _<2_o~U:~~t2 ~~-q -~nd ~d_jl~c3:~2~~rmc.:~t __ of ',~cl.r 
crir:lin;;Lls nho f .'.).11 :i.1.to the hUJl.d.s of t h e alli e d force::;? 

- --- - , - - - -·---- ··- - · - --- - - --· ---- ---- -- · ·-- ·.- - . - -"'l"·---

It i s c. fw1c;)jnenta l .~H·i:nci p l ~ Jf :' nto:.~n[l tional . l ilir t h:. t states ,.10.y co 
thos u t hings n hic!1 ·· e no t :ir ohibi tc d l;y t h e c.,s -[;a1:,lishc d ~1r i;.ci _ le::; , nd 
rulen of thc,t l o·:r, ~.nc'l th:. t ~,outric:tion c u:,::on th,.,ir ::..ndc:_)cndcncC:J of 
:tc ti on no.y not b -.: p r c ::mmucL It f'ollu, rs th1t n. st;.'tc rnay 1m.nish a ny 
·1r-:..:r crinin'· l n ' ,ic h f'o.11::; int t he hD.1 d.'.:l of its :.cr:-.1ed forces unl ess thcr u 
i c 1. rul0 of intcr 1 :.1 tion~'..l l r,-. -.,hie 1 p r oltlbi ts i t .. Ne such lntcrno. t i on· 1 
:)r ohibi t i on cxi:3 -t;:::; , ·1n 0 .. l on 0 .. 1..st;· .b 1ishc:d ~1_2.c ti c1.. 01' s·~a t os ;"\'ekes it 
cleo..r that there arc no rcst:cictio 3 i '1. t he li\'ltt cr upon the juriG­
cliction.:-.1 corrp0 t cncu of s t ate:.;. 

So f ·'.r- "'.s thC; ftc-..dou of c.c tion of st.1. t vs is c cnc0r n_, cl', unde r 
int c r n::i..tion ::1.l l .::r,, t hc v .1,iou .... . t n.tc:"' r.i..'1.· ex~rcisv t'.1i s jnri :.;cli;:: tion to 
try n d p unish i 1 :-t;1y : .· nncr thcv ch oso, consi stent \ii t h ent.".bli s hed 
l_j r inci plcs of jus tice Thus chey ,,K'. · :1o t U-,;_) spccic.l c l v ili['.n c ou.-..~tn 
t o :-,d::.ri. nis ter th(., 1,,,, ,.j_)_ ,li c <!Jlc t o s ueh ·,=:;t;'' ; the::y i ,'1. s~Jcci-'Ll l 
en. mrcr thuir r <;:Q.llD.r court::; t o t :•.kc C),'.;11.iz ,,..,_·1cc of thc:·,1; or thoy nety 
authorize t, uir :.d.li t : ...ry <,'Jurts t o 'l:?~' l i,hu l r:i;,. : i n thi::i ·izy'- )C uf c '.'.se 
A<-. P.rio:rl.y t=lO.:_w: ir• h·i "', , rt; ·ir.lc: n, '11'he N::t.1rre of ;fo.r C1·i,.1os Jurisdi tion" 
i n the },Iay- J unt. 1941i- i r-isuu of tht- , r son:i.n: 

'I 

"The l 'Y.T :3 of n r ... <lo n,, t c ::;t;.'bli sh 0my i :!1.t0r · :).tionaJ. 
n.:::.chin ·17 for thv o:(t-rci ::ie; of thi '· j urio.diction ; the· l crcv.., {'. 
',rldc a· .... cr-c t i on t o , cl.li .:;-.. r ,.mt :::, t ··. tc", , rithout r;lvint, " ny _?r -.:c i sc 
.incli · .ti oi1 '.G t o thu l:ind. of :;rJurt ( e. •-~· , ilhc·foc:r .. · li t a r or 
civil) , t h..: forr.l.G of :)r oe •du.r u , o the dufini t ion of ~)::'.rticul· ..r 
of i'c.nces, ·,r\1.j.ch thLy s h oulcl , d.o_J t . : rcnc0 i n , x0:ccininc i t,; rig1t 
o. s t a t e i s froL. ri t hin ,. -:i.dc lid. ts ·,rhich rny be def ined as tho 
li:.1i tn set b y n· .t1i.r"Ll ju.'..:ticc , to :• u.opt its O'.m l ""licy i n +.l (;SO 

rr, ttor s , There i:-:. , f or (,::·1 , _,l t., no rv '1.s0n •.rh ,l st··.tc. i f it 
t!unk:::; fi t sho ild n ;t · tsc ib cn·urts of' urcl.i.n'L .. , c r i.-inal j i::;­
cliction, t . •cu:; . i>1 t h,t .-.,v < n t cf,u.:;c cvui·t::; u ~ il<l be e:.t-rc isins ·no t 
ti,•-ir orcl.L1, . . / ; 11 lt · . ,_; _), ('j : .l r .r ,jur is ic t i0E, '' 

/ In:,:-:;,,. :nch 

r 

I,; I ' 

I 



i· 
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I n :.,~:muc h c . ..., o fence..., r.;c.L1s t th•J 1 .:-v s n.nd cus t or:::; of ":.·.1 1.rc. 
u.sun.lly co·.1i.tl t·~od. in c..:los' coru1oc t ion , .-ith r.ri.lit.'.ry oi:icr n.tio1:i.s or 
occu_pa tion , i t has. been tho ,:_;.:.,nL_r 1 ~•i· .. . uticc .. of s t a·l;t, s t o p:r:·d.t n.:--.tional 
rni l i t ~.r tribunals t o t r y such of fe nces Fa.r,ri.li -- r cxo.:,rplcs of such 
c ourts :ir e counc i l ~ of '-'~'-r , : ri.li t o.r y c ourts, r:dli t:- ry c or.r.ri.ssions , 
t'. n.d c ourts -;:nr tio..l . Thus ·,:c f i1 d , f r on " nciont Grecco (1mm t o the 
11:tuscnt t L1u ) ,.tlli t n.r y c otU~ts t ryi n r._; spi us. li'r ".ln o. sot1c,rhc. t 1~ t e:r 
:)ur iod drnm t o da.t J they h.'.l.v 1.. :YU.nishod ~,i llne;c, n t'.r uding , un<l cr iu0s 
of' o.11 s orts whic 1 h-:: vo h::.d :::or.10 ::mbs t:. .nti i:l.l c om.oction , ,-:i. th the 
conc.li ti on s cruntecl by ·:r1.r , 

Th f or -:going s t D. t L..:vn b r1..fe r 0:(clusivul y t o the c o;·_r-Jotcnc0 of 
o. stc..to t o c st-'.lblish " nd j:,~~:i.ntuin c ourts t u t r y v:u- crir:ri.1nl3 under 
t he l rx:rs i:l.nd · cu.:.i t ons of ,:c.r , Any .~isdic tion n.l li~ d. 't<.':. tion o:a the 
:irnrcr of p rtic ul :ir .~t a tl, i n t his r c. 6a rd, rrhich i;1ny bo f .::n.md i n 
i t s l e:. r , i s n. li,.ut:-. tion ·.:hich ha ::; b oon s e l f-ii~1osod by t hn t s·;;.. t c 
:md Thich t h, .... t s t ,":.to, under i nt,1 r ;.v .. t i ono.l 1.~·.r, i s fruc t o ro 1nvu ;i.:C 
it chooses t o do s o. t 

I n · ·i:tr b o fa-,0 on o tly t\ 10 n r. tions , onu bell i ccr cnt r.10.y t hus try 
0.nd . _Ywtlsh of fenc es as. ins t thu l o.vs 2.nd cus t oi! 3 of v .1r by ::uli t a r y 
c ourts But the further qu ustion roJi,1:1i ns : i mm . bolligc r c;yb ·D.rG 
::.t llicd, o.nd :1. su11:cc;-o nl liLd COLu·. ·:i.nLic r i s ap )Oint ocl , may he ) upon, 
hi s onn -~ uthori t y , "F~)0i.nt ;.d.xod llic d r.u l it-.'\r'J c ourts b try \"T.'.l.r 
cr i .ri.n'J.J. s ? 

Ec,ch of t he Allies c oul d <lo t ;lis i f t hey ,':' c tc. d S(;!?o.rn tc.,l· , DJ1d 

t huru i s no rule of in t c:rnr. ti,mal 1 , ._., 1,rhich jJr c~tlb i ts t he :., .L r c:·.1 doi n r, 
j ointly uh-1 t t h 'Y c ould do scp'.i.r t.·i;cly , The·· f <'.::dli:tr :·t:.1c of iut c11

-· 

111::. t ion::.Ll l ~wr . tho. t for n .:.n ".lUl~ ones :illi L. s in f'. ·,!.'.1.r c o113 ti tut" o. 
s in0l u s ide , i n ::11) l i cnblu h~ r c ~ rio-Jcv c r , tho fu..'1dn: .ic n ·bl c ons i clc r -
~·- tion, ·.rhicl1 gou~ t u th0 v c-.::y ~1 :.; is cir ird;c r nn t ion,'\l l e:,:, i s t 1Ft t 
·chLrc i s no . cccr.,tc cl i ntcr 11.'c-'c:i.ona l r l:l" ·;rh i ch ~>ruc.J.uclos ',lli L. d 
r:;ov0 r n;:1cnt"' or their :·.tl l i t-.r y uo, r.~':.ndL. r s :i.'r r.1 ,j0i n tl:; 0s t; ':.blishi :1.::; 
· nd ,.ictint aininr:; ru.1i t : .. r y co ti; . .b0thc.., r or not , .~1. , .l l :i.cc1 co: ·:f.ndcr 
D.:;_)}'.) i nts such ~ ;;'.ixuu. court f m~ :; ch c,· nc. n i ::; :mr ely ,'. : .10. ttur of 
t, l liGd :;_)o 1 i cy :ro L.c·(, ~t ·. or l c.., gis l · .tivc :.ct of c.~10- ::ind i::i t:.ccJ.cd ,. 
i n or der t o _:-:1..rci::-,u -~he ,,J. :0r J r t ·) dd' ,.nL. ·i;h0 ,r o cL.d1.u·0 or r ,1l cs 01 .. ... 
evidcncv t o l.),_ rt11.:.,:L iLd, , ,.,c·,u...,,, ·cllc 1O·.rc.., r t o c..::..;-c· .oli ::;}1 s,.ch c ourt::i 
i s an incit.l~nt of ccc .1r.ncl The, ~~~ ... · :1C· CJm~t of ·ch c: Unitod st. t c::; 
h.::; ·s t ~1. t cd t :d. s f'~c t as L ,lJ.o·.:c. ; 

"1\.11 i. .,·;urta.nt il c,j_,.";.c:1t tc the cone uc.:t o \r, ... i ~ t h0 :•.do it ion 
of i:,o· .suro; bjr Utc.., u.:i.li i; ·'.r C'J: u,nc.l not ; .Y t .J :. c_)1.. l :ti1.c.1 
dof0:·. t the c.., _11.;;:1 ) but t o s...:izu nd. ''tib joc t t o di ::;c i _,_.lin'-ry 
: 1c.:\surcs · t'.10::.;(.; 1.m10r.rics ,.flo i n t ' .uir c. ttv.,;, t t o tl1v·.rt or i --:1i1cdc 
.. rnr :·tlli t .'..'.ry ui'l'nrt '1°1.VG v i (il ·:.t,.,u. 1.J~c 1 ·· _: of ,:-nr , " - (:C:x p 'tr t L. 
(.\u:i_ri i l , 317 1f " .J . 1 , 20- 29 ( 1942 ). ) 

A,"'ai n in 1865 , -~he At t or n ... y ' nLri..l of ti1, Uitlt0d S t ctt" s hl.lcl t h..". t 
11 thu c o: .. ir.n- Lt ,r or' ~:..n ·.,r: .r in t .i.n..-· o.J.' -.r.r h: .::; the. :J:.'l.ne :_,o-. .-c.. t o 
or :y.nizll ,1::j_itn.r-y t r ibtm··~ J.;:; ··•.nc c:~l:ICUk t~1cir juc1u.en t s th:i. t hv 1 r.[; 
t o sc..,•t hie: ::;,:ru;:L -~,ms i n th,., l'iolcl c.n c1 i :=ht h.'.l·ctlus. Hi s -::.u t hor ity 
in o'.:'.ch c·~,;u i n f r o:-1 the l '.' . .' .nd. u:-;a~.0 oC \ ; ~.r " - (11 O;_,::i A G-. , 
297 305 (1865 ) .) As Covrlcs s :.:. s i n '.1i s :'.rtick i n t hr.: ,Tunu 1941+ 
i ..,suc of th,: 1 .. ,1c r ic:,n l3::tr ,\s:; ..,c i CL ti~n J , ,urn::l o ti tlLu. th" 11 '.l'ri, 1 of 
\"/::: ,,, Cr i .. 1 · n· .ls 1 _.i.li t-1riJ 'J.'.tibun· ls 11 

, 
11 

- clucisl on ., ,; t ,) ·. h'' t t )'lJU 0£' 

c orn·t or pe,-· • J ;rn cl i ::; t , bv us , c.1 i :J ~,i J_ ll.Y · . :.1c. t tur of .nli c;y A 
,'t:i.lit•.r , t r ibun,l ·.1ith .iixod intL. - clli-.. cl p1... :c '·o1111c l :.r .y .:_Jr r_;orl bu 
u3t:.1bli::.il .::,1 1Jy t}l, C Yt\',nrlin 1: : \J"1L r· 1 of C0 - <.1i)l,r" t.i.n& A) -b<.;llicur unt 
forcvGu 11 C 3]1) 

Suc l1 c; ,u.::· tr, in th trj · l 01 :m.ch c'' ::JLS . ·. l, , o ~r:- .u-: ;c ,,ub j .... ct 
t o th, cs t .:.blish 11 ~mb::; t · ,l't"i It.: 1 .nrl ~, ocuc.1ur .. l ·)rinci: 1 . :.; :)f ju.s ticL 
.rhich .... ~ c,:·u YJ. -'co .,ivili:::cl c :t -· .... s , · 1:.l thu :.ili t •,r cmvc:tln 0 

C ,')J t ' -n br : '-.11 L') t ~Jr ?~ ,.., rl.) _11·,.,clm'.u trll ir .'\p') tic; .ti m rm., .:inthr r_'. 
the 'JUt:;t..,_1.·.u.n~~ : .; ,uric· .. :. ·- it'L o it· '.J:'1 : . .ili t.:"..ry l· . .r dur•·i.n[.; th:. 1 -~::;t 
c<..mt B· •• _; 

I 

I 
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"As th o~tly <:' Li t· s "i'c , ~ l S( ti s f· ctory c olu-s0 f or t:io r~mdcring 
oi' justicv t c., 7Jnt h :)r.rtics , .. , ti l.i t·' ry c o:·.: tlssiun ':rill - li1::c 
11. _ cou.rt -; _1:: rti,l - e r- it ...... n '.;. _.y'.. :.;,., lt_)Ol, 0~1 j cti ,:mc i ,,.-i;o~_;os c:-;, t o 
::i ·::1bcr "' . · ,., i ndic:'.t (JC1. i n -chc 88 t h ./'.r t icl C;. of ~r:. ..:c , 1:,-:Ul i'c,r;·.1QJ.ly 

lu r ::-. i gn -chc: ::_Jri:.;uncr _ ,,11 0-;,7 t L :1 t t c:r~cJ::.;1c c of 00unsol, \., ntor t c.i n 
s:zioci:-1.1 .j_)l ClS i f.'.',__;, ,·,.,_ c of .{' .r ·d, r r..J cc.ivc. ..--..11 -c hc :.i". t 0rin l 
cvio.on c c d,~ :,ir(; G. t ..:i b e. i n t J.~ o,lucc cl , :1 -c.r -: . .:- 0,: 1x·_1(.; n t i find. c.ncl 
s ont cnc ::-.fi;l,r •".duq_u::.i;c: -:~cJ.ib ,.., r -2 ti on } r vn ::.-:.c r t ::; thc c:onv o·1in..., 
.:1u t ho1~i t y -~ ful l ~ut lt0ri. ti c.:-. t : cl r ~ c.: o_ {~ oi' i tc• ~:•r ncc..., din.so , -:-. . :1 , 
i"rhilc i n z:C;. n0r c.1 c.·v ·:i.1 l c .., s t ocl-:nic, .. l thc.:1 ~ c J l..Jrt •-·· !' .t.t fo.l, \rill 
or di11:.rily r.,n~·- :1r o:,)or ly b ..: 0 v ,., r:1cd , u:._J,:J •-11 i .. 1_;_ J.:i1·t,nt que s tions, 
by the· l- .::: t ·,blis c d r ul es ~-nc-:. :;r i nci~)l 0s of l ::t\ r , .nd 0viduncc . 
'.:':1..., r c c: ~; ,,cnt.i.:,J. , inclcc cl ,. t o r, f1 11 .invc.. :sti &t-ti on o:c t c t ~ 
1:Jinz of j m: tic } tno ~o ri..uc s t n<l _.,:;rinci:)lc::; rr.i.11 b l i b0rally 
c r:,ns t r ue d ~.n cl :-,!.):_,li•~'-1 ·1 

- (Will i ·,, 1 .:.i.1 ·t ,-iron 
1 

: Iili t c~q_ .L:.::.:r _ ~1..nd 
_P_::~:::E.'.:.J G.U~ CD (18'.)6) J.920 .£'\.,_?L".int l)) 841 --&;.2 . ) . 

Th'-- i'ol l ). ,:i.:n z ~)r o:,03i ticn s s · 1 ·.:-.ri:rn ·Lh{.; b -:c sic ri .~;ht:: or' th0 ·:ro..r: 
crj i.:r.:.s b..: i'or c: r.1ili t · .· t ri1J ;1'.,ls i n t he U:li t Lcl Stn -tc::; These 
~)r ::. •. osition :::; ·-,·- t ::..],-..·1 ,10::i t l:,· fro:.1 
G""u0r o.l of tho Lhlit0d St-.. tvi; . \.T:zy. 
1·•r :' ctic o i n t hu U1 ·• t c d S t ".t•v;:; · 

holdinr;s by thL Jud[;c /,dvoc·'. t c 
Thu r (, i) d __, 011 t t 1c c unc r nl 

_'.l.
1

hu '.1.Cc.:usc cl h;, s · t .1.. .- i ,J.,_t t-:.i h:.v v ch~, -~;0:::. GiQ-1..:t.... by a 
'•T ·.ussioncd uf f i ce r , h e is c..r:Uclu l t J,. C))Y oL' t h .. cho. .. r~i.; s 

:i.g~.i ns t hii1, :- 1 ,l oi' :..i, __ ,. ,,,2·1l1fo ···:unts t h._, v t o ; .ac.1 hu h.,_s c. r· [_,h i:; 
t o h-.vc. t h<, ::1..::.1b ·1·2, of t h e.. c,,,.:. •issi ,-,n · ncl ·i;hc· J uel c .·.c::.v ,)c :,to 
o·,:orn in his ·n· c..sc n c:.:: T ,~ _·"--c :::.J. c h, .r :_::c s J f' v iol , .t i n :_:; the 
l''.:,:s ..: 1~ cust-JJ7J., of \rtr ti1\., ;":, cii'ic··, t j_oi1; c:·1<.Jr v,f ·.ncl t c.; 
. r l·• r~ c o·,;,,,,. ·i' 11 ' ' .'. 1,. e r, ' ',,; ' , rl {· 10C 1· · ,·- ~1· .c.a; ;. : .n•'.. . C l'.' l, .'.'.d \. ..., .... , vJ. ~• LL !\., , . L-~>-1--4 ... . • . u .il, _ L.L... \,. 

' l cud t o, ·:>r ·.r.i. t::ii bv::i j •i1 )~ :)f 
1 

t he..· ,r:cl .3\.,( ; h1.. i s ;;i VtJn .::m 

C)}/_.ort .mit) t ·) h2.ll l,n r,c t h .... n ... :<.:ic r s of ch-.. C:"i.: ci ::io i o , ; hu 
: .. '" t b l- a.Ll c1\r, .i. t,J ,,1 e:1.cl ·c· ·th..., c'ir.r· ·,,s .-\,1~ , j .. cific. '. ti n s ,,_,.. 
r 0ci t 1..· d. i n t h'-- r .'_,_;l' c ,lJ;vv,:;.n : -~ h'- c~:::. 1i s ' ·ln::-,-, l :, 1. l: c cl no t 
r oopond. t o qu •s ti ':l,1S, hv h [', · . .,_•j :;,1t t; -; ,_: cnn.f'::.·,,n Gl.. cl ·,:ith t ho 
·,r.i. tncssc::; ·~.:~,, i n,.i t l :in, d1c ~ri tuc :.; r·_, :.; .1 s t b e 8 ;-.r n bvf--i:co they 
t 3tify ; L.U t 1..s ti .. 101w :::'.1uul ~ o fv.lls cc:t f,,1 th i n the r vcord ; 
i t i s f o. t <'.l o r 1~.::,r f or t he. .. liJ. i t, r y c , .':u sion ·en .,_· _,:i, us e t o :t:l d. t 
c v-i clunc.:c of th1,., c.·Jf uncc ~.:--:. t C;rit'.l t, '·h l, i s s ue s , ·,:1c:. -th\., [_,ui l t 
o ' , the c.ccu::;c..cl : u:.;t c. . )r ov e;cl b vyur __ ·'. ~ c..".s n,"..1:, J...: clJub t It i s 
c .c:)r t ,. r c j ,.,c t t L::; ti: o:zy tb~"- t ~he. D.ccu ..; 0d ·r.s insa,1c a. t t:1c: b .nc 
of t hl- of fvncv T1_10 -:c.:cL scd i 8 .1 7.o·. ·0<1 1cfc..ncc c·:-l"msc l .ri t .1 t he 
UDUO.. l r i :)Ycs of such c 0 , 1sc l .:J f 1m..:'.. in ci v ili,".r. c .1 U1~to 
( Fr J~.:. 30 l ~.: . iJ~.r . . s o:1 . J )llrn".:l .. '[; .3 .3.3) 

Al1Ji- poli c:,r j :.. ir:t ly t., tr- bJ : d.1i t -l"J t:d ~)t.1·vu s :.,;-,.y o\., u.-.::cidc:< 
by thL ,~.ll i u ::. J(Jli c:7- : nkir..::; ,.,fL' i c...J::.'8 ..j • i t r y b\., c.-:.1·. i .. d i nt, 
of i\.,c t F-.11·tb:.ri t '.1 .d.thout Qt h-- r 'ove1·n:1,,' '.; ,1 f)l·:1:~lit ';l - ! ,s '1. 

• r octic ·~l :.r·. t t,:1· , : o·.r1.. v c.. r s 1c.1 :. . .. i c;:,r-: 1.'.:d· : . il i c ,r y ..:ii'~'i ...: r ~ ._,culd 
:) (, SU.!''.1)1. :'!o t ,l.ci ~L,' t) ' C1..Jcf; :'1i c, .. r ::;1_; un'··rc t:1cir ;·_lilit". r 

0.,_)G .C ~.t i ms or Jc.; u,):. t .LJn b\., "''.:l ·. i ctl JUt j_'1.,Cciv i n r- '.l"..vi·c.:v t r .:. t h\., 
h i ;;ltc..st ·.ut 1or i t.i.cs 01' tn..., ir l' ..:.:·,l,ctivc -~ )Vd'll.: :.::1ycs 

) -. 
·

1

.T0ccd.,mt :; t r onr~lJ 3UJ1.K, t s th .. c::, t ".1,li shjJvnt o ; i;:0d intor --
.:-1.l i ucl .:ili t · ...r, c .v~ ts In rti 1..., 220 OJ. th(, 'l'r "- ~ , cf Vt... .1. sc.illcs 
t1l, JJ.lic:s ·.ss,,_ 't;\.,d, ·.n·~ (~ .: .;,:· l' c")o1izuc1 t:1'-- r.i. ;ht ·i;_, i :·i n - t J 
tri:.l, b;; 

11
"Ghl.. • .J...:.i...,rJ. ,!1(). ,.,·s ,::: i .t .. a .•..)',.'Crf,'', ''-'l' S ) l1:1 'CCt.L'.,1., of 

C: .vin;__; C Li t -~_r,1_ ' .G';3 ..:.11 'Ti.) l, t~ . -::.1 .,;J.' i;Ji_, l · _;,r' ' nl .,1:.; t ru:; of ·.r - , 
At/-in. , th,._, lu::·i; ,i.r t iclc (2?::;) :.:;·~i,.i.!.l.t...,.., tirt L:,:: i (,-.:c:-:.n,r.r 
c1·Lu.·,.,_, .1:c; .. u t :, , h 1 ·'1 ".; 'o ,-_;_' -~~ c ,u;_•ts ·1 c . , ,,1, ., ' .. 1-.. , be :; , ,l' th" 
ili t .r''' t r i 1 

,:.:. h; ·1i' thl- ( .lli u. ·::.1:l .• :.; :; , • .:.· t c.J
1 

.... .r .r::; c ·1 vrac .::.. ' 
.1:>\• t'.lc r , in •.. rti ,1(, 2~ /, -th •. .lli ,, :. •:; .,:L<1 , .. :1 . ( 1~ ~-. ,/ -~ .. ,rl, ~. t . 
th,., ri ··ht t :J .:::;~.bl -.~·. -. t~:-cc:i .1 ": :i ·•,1:.''.l tJ :::::. -:;11_ .:_:::;--.,i- T L; 
t iou.;,"'.r1.J. ·. · ::; t lJC; c , ,~,c '~-, i. J t ~f . \t::..:..., ,. of ~ ·• 01' -~i1\., . .llic, ::;, 
~Jut '.)I' ju,"tr~cs 'r :· ~-11 ·i;h, _,r ::.c'i~ ;.J.lic cl r.nrl .. ::,.,;(' ;.i., .t,.:cl _':;, .. --ur .s. 
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Sinila.r :'r ovisi.:n1s .r~:cc. c,mt,.i.r 1.,c1 i n th'-' oth'- r 1 9151 :)U['.c u t r v~ tics , 
T ·-· : ll'.rtius tc o'.'.-l l t hC;SL, Ci:• . . ,."i:;:i. u:, ,, i'G l1..: r nssc.. rtc 1 or .:..· ... c ocrL-L z ccl th 
r:i. ~;ht of _j J j,,t ~l l ic- cl.. i d. l it.: r:y tr:i.'b\. t~ lH ·c0 t r y •.recr cri .inn1s . They 
inclulc .:7.ll t 10 :\ .. ,. ::iunt vi11., .J' cc;u.nt:ciuD Th-., f a ct t h2. t thosv ,;_ir o -
v isi on s o 0 incL.rt0u into ~> CLC1., trc ·1t i e,s i :J of :ll, _s i ,:;~1.:i.fic'.'w1c0 for 
rn.r-ti n · or ,..?.:1 .1·: .i s t ic'- pc.r :;_::.,c:;, '.!!1'1--y .r..,-,.._, i nsc : t c.u. i :-: ·chc: tr c.<".t .i.os 
for p0s t --· ,. r ~ UI'/X.iC.s - t o n.,kc i t cl · ·,1· t ho.. t u :i.J. i t · .. r y c ou:...· t s .. l:i.:}i.t 
0pcr ,'1 L not ·cnly uti.rin :.~ t ii:iu of \K.!.r ,1 ~:.. thr, u~h tho ;,r. rls ticc puri od 
b u t c.f t cr th" cnnclu:.,:L-511 of ;:,'-Q. c, .'.'\.s \rcll Those t r 0ntiGs C'..ff G:td 
un.i.; !_:_lv'lch,ol 1., 1., vi iJ.1.,ncu· of th~ ;:ic): t o f i:rili t ['._y t ·ibun ls tc.· t r y ·.1·•.r 
c r i'.ri.nn.ls \;ilc.m the :;_)oro o:l.l1vl of suc !1 .•'>urt::i c ons is t of ::wnb ors of 
v .r i : u s ~lli'--d forcvs . 

I n the li,.,ht of' th- fo r vso:i. 1'. ' f,c t:J -nd c onsicl ... r.ti ons i t i s 
cle ".r th. t ~ ;1 ."-l licd c or:u., .nclcr uay, U}On bi s mm "1.ut hori ty ,i.nd d.thou t 
:·1or o, a:;~. '' i n t ;-.iix0d ' J.li l-U :.rili t r, c ::iurts :.in cl c:.:_. owor t hc:.1 t o t r y 
~i ncl ".ci.jud~ ;11i sl •. t1., 11I; of ..r.r criuinr.l:.:; ,rho f a.11 i nt,, the hancb of' 
the ~il:i. l- d fore.JS. 

DoL 8 t hi :: ,., )',;-.·.c (,,, ·c .... 11d t , th0 t r i,".l : .ncl 11uiisi l'-'Ht 0 1· i.r::. 
Cl:i~lri:.{ii i :..~ ·c.::..::)OC:ffvo-·o·/·-.-:h1.,-l~1.; ·-cJ-i; ·c-:_·i:;L- ·.:, .:,;-cc;,.~ ;{fi;c'i f----- . --- -- --· .. -- ··- .. _ . - -- .. . .... - ·· --~- -- - .. . .. --. ------

I-c i s fw1c.i:.;; -. n t:-,J. i n cm.:::idcr:L111.': t hi ;:; q_uvs t .i.on to bo,~. r i n 1:~ind 
t h:·. t f or th1., y,:;; t c ... ntur .r : t J.\..,·.ts t -.r. r c r :i.1.1c:1 h-:w'-- b t.on c ,1ns i u:crud. ·~s 
11 

cri,.1vs D.[;; .in::; ·c 80Ci1., ty·' .il,(' .,,. .i.~ c:;_~;; ,,i1 '.1.~ ''.S il G!L1.,miC:G ,)f i.(•.n1~ir.d '· 
Thun D.!1 ,d:to;:nv.,· Crc..n,_-,'l.::_ of' thv lfaiccd St.t ... s h ' s :.,;_,c~~l-n of th..: ... : '. · 
".!~c'.·'..~l--~ l~ir'.nl2G 1'--~~'::'.c::_fa'' - ( 11 OpinL:!..'.:: o~ ;:; he J.'L·ct1r ·1.J,Y Creacr['l 297 . 
507 [ 18b5)); 1.; .:t' c.;r .i.r"ino. l :~ h ~v1..: ~iJ ,, 1.,1, n:, ·k ,~n of' .rs '1 iutlrnr:::; 11 b 
Ulritu c'!. S ·t;--1. t ~s rn.:LJ. i t .ry c 0. i;,ri:::r, , i-:,; (Unit1..d Sfa1c1.. :::; v. Gur. b :1.n, G-1..,111.._ :.l 
Ordur r: , 197 , Divis i c..1. o' U1~· ::·l'!:~li .iinu:; , 27 J ul-· 190:i.; Unitvd 
Gt ~L ~vs v I:\.::c:c '-- r o t '.l I Guu.J.cc.l 0:..•ci.;r N•J J. 2O, Di vj;s :i. on of th" 
Ph:i.li ,.i.,;:'-s, 13 ,June 1s;o1), .;1d Cv'.:.''G".i n i t i s th·. t il'.l.r' Ci.nus 11'.VL· 

s uch .., no:cc..l ·Lint c...:J t _, mtr ,"'.r_;c.. c _;:nc•01 jun t :i.c8, .nd th~-:t they S,ll,uld · 

no -[; co u:·,uni :::;!K•d '-- Yl:n · t h.u,.11. thr ·1.d1 ,, E1l- c irc, .;-1.3t:. 1cu::;, the, c oun t ry ~ • ' • _,· 1 t • • • • • , 

h:.vinL; ,r :un.r r 1.ni;cr us t J.S .U1.'.b l 1.· ·.; ,) 1 -:} h .n 8 on ::;uc h J.i1 illVJ.( ls 

Lfhil l- thu SG '.tc. v:hr,:.,u n ci , n'.l:.; '.ru ir-:ctl · 11'.uc·c\..d li;.:::; [L 

~,r.L1 'l.!"J intcrcs t , a l }. civili .,-. cl cit:'. ~vc 11: .v v a v:r·.,' r v :l int"r1.,s t in 
the J;mi elmcnt ui' u·.r c..:·i r,1l-s. T'.n.w , :1.lth n::,:". th. n;.-c.i. in.ls of onl y 
c o1.1:_):.:co. tivo1 fu ✓ of "~h.., t hi iz -- t l':Cc.l) Un.itc.d. i~ ti. n..., T .db, un su0-­
j vc t 1., d t ,) Ge · .. . ~,11 ·, t:cccit:i. '--s i n Uw ,;,)SC J \'I Dc.,cJ.:,:c~~tLir, th.:: t :w.~'--.J 
~ lli ud _;_,ovc. r :::; ..,t·'.t..,cl t h;t t thcJ c_.oJ.1., · n th, int ... r'--:::; t of cv .• 1: :· i.l t .. t~jcr 
•Jf' t hv Unitc. d N:. ti ' il.S, ~,:id ·chu Lr•rcl -'h .nclJllur (Vioc ount Si.1 n), 
' 11 Oc t -:;c:c 7 , l').';.2, st t (;(l i :1 th .10u.·1..: of .:., '.1rck,: 111 t:-.k'- i t t.J bu 

... i ... r fvctJ.y ·..rcJ.l <...,, k b l i shod LJ.t,,_ , '.\ti.,«.l L , -, t h '. t th" l r. .,.s 0.1. ' ',!, .r 
~-q,.d.-L :. bol .. i . .,l- r 1..'nt c or-t·,,,.nd1.,r t ,, · uJ:.i"'h by dV n::i Jf '.ri., •·C::.li t~ 
c ourts o. L :_; ·t .~l ·.. 0 ... furnlur :.6 .-1.n:; t ht, l a\rs .:>.nd c.;u:::; t dn,.. of ·,r Lr •.r: 1•• 

:!!'.c • r -~11 in t .J ,'.is h~-nd::; ·.rhcr\., Vl, rJu thv •)Ltco .,: ,L 'c'(, ·cho 1· i ;.1c. .r .!.', 
c .. :r .t ,it °c1.,d , ·1 C , .. r u ... :,un t ~{.r·:;; D~~;,:-\ t .:c;· ;-;=; u:c;c; of Lords·.' v Jl. 124 :-r: ') 36 
(Oct 7 , 194.2), _..J,,578 , Ei._..)h".::.;i::., SU;·_lhrl.) 

1'h~~ lJ i.:i ; mch ::m> >crt 1·,):r· tl0 :i. f' oGi ti< ,11 b utt. in ·h1.. l i t...-:..~· . t u 
uf .Tc:-~,1·i t ,.tjvc..; ,;r it .... rs '117.>l J.n r· ,c t icv 1,r ' , l:, c .,:.t ' -,!,O 'j(., 

f 2.nd l<'r ·.ncis Li ._,0(.;r t:~kinr i.h1. :.;i ti ,Jn tlr .t di... c ris , n•,r of .. r 
!i:..d or. jri.tt ,,d , r,ri:·:-' ·:)r, f )]'1, hi ::· ,_,: . . fa. , h .... . i 1;ht be 1l j 0h1.,d. bJr the 
du-'-~ inins - ) ,:c. r ii' h1., ,1 ' ::; n :, t -1 I., 'lllj ' 1JL ~- :>Ltr..ish.,cl 'b.,· !U!" .m 
~.ut:·101·iti,.s - (P ::. j9, c;..._,n, c . l Ord ... c :ii 100 , ~:4 , :c~~ 1{3,G.3), . 
Plor:, , i .1 1i s .. ,- ' : 11 '._ j_s L. rs o ·' .. · :r r;i, •. t u." r .... n" r ;.lJ.f tn~t _;_,ris.n<;l' S 
-i f .r.r 

11
h:. ving C'),'!:"':ittud Vi .Jl .ti : .. J ,,r ·ch., J. . .rs J~· ._· -.1. l~.L•l ' 1; t: 1cir 

c " )'tu:cu .nil i::.ot tri,.;tl l ; ·cl11.;ir .;t .-:;c.. )i. ' _•j_,·in · :::.•1.,, nu .'1, ,nio,j ·t 
t-, G 1 ', l ' ncl 1J'Jl i ", .l.t l ,l:. t' '!.JJ ,.., )l v ,11.; ·,; .. i.lLL · . ., ;/·_ ~1., ' - (_ <$'.;)-; ()) 
Dr i,-,rl'l .. l1 .. . ...:, r r; ·:1t 1 .. - :..;t; t•.:~ tl1-.L,,j~~- j-~J.· ·t_: ,il 1t- :_--- ·. ;-.1: ,.;.,t. · .:i_;~ ,::1 ~· 

;-... , t 1.,:,_•,.:.i.~i,.,_·1 ·.1 I .,.L» , .n ... it l.. 'tC~Lr.1· _'l; )I) I. : .• _·c j:;,.,(: .:i t L.u·.; '.r;: r 

r c.. ...... urvr-.c,, t - t h _l: __ ~_n:.; -~c_1~c_~i ". ('• 11
': J' .t•i.:.•.._, -~· : ·._.., G:i: i::o~; Jill·::. " -

, 
'I 

I 

l 



( 

I 
I 

/' I 

I 

. ... -... - - - - · - .... 

.. 5 -

' diction" , 2 •rhe Ifor s er,1ll~1 , N .,. 3 J, n.y-Junc 191)., 
1 

Gluccl~ t oo states 
tha t II the juris dictional (_j_uestion :;_.,:co son ts li ttlo dii'ficul ty , 
b ocau.se the t c r 1·itorin..l :)r inci:._Jl u de ~:.; no t govern :·.ri.lit,'.'.ry t r i"'J unn.l!:i 
i n tim0 of ~rD .. r. 11 

- ( 
11By 1:lh2 t T-.cibunal ShaD. ~!:-i.r Of:f'ondcr P. ~:, · Trie <l.? 11 

5G }b.rvnrd Lav Rcv iev, 105'.) , 106 r: ( 19li-3 )) Hcil ir in hi s n6 t..: for 
th'-' Ultlt0d i\T,.'. tion s .!o.r Cr i ;.1e s 'Jo ~;u s si.on of 3 Augus t 1944 l ilwrri s c 
s:?oaks of :;_)Ui,i d1ment of ,.r. ,.r c rime::: 111Jy th<:: oz)osing St.:.ttc into Hhoso 
hands th0 pur::?o t r u t ors may f 2l P .. C, . 7) . · Au:b ., !1.. J.-T Sack, in 
his a rticl ~ on the 11Puni:::;rj·;..,nt of ·-.-~ C:ci i,tl. ,,u.l s o.. 1d th0 Dofonc" of 
Su_:_)G rior Or<ler" (60 L .Q n. 63 , 67 (1944)) :::,ci.ys th:l.t 'tho quo .. tion 
1,,nf; thor .-:i. .-:;i vcn ldlling i s , lcgi t:i.r;,'.l t c .se t of ·.r:.:-.r;:~-...rc or ._,_ w. 
crir.10 i "' dc -!:c r r.ri.n:1.bl c by I~1t crn·Lt i on.::.l W.\f, '. rb.:i.ch r equi r ed IJU.ni shmon:~ 
for ·,:ar cri: 1es i n t he intl,r~~_E of ·l <.. u1 ~t i~c __ c_~ji_::~t:-:-i l t;~ _Q~_ci vj.li :..;c cl; 
.s.~~tes and , of c ourse, no t by t hc... ' I.:.-...i:r ' oi' t h n l u:,rles ., b o;lrli r.,uront 
gov0r .ri ... on-c \,1i ch authori ze d or ordc:c1.,d it . '' ( E-~,L1.:::; i s su·:_;,v lic d) . 
A c o:;!init ·i;cc of th1.. }--1crict..n :S.1 . .r J\Gsoci.J. tion; c on~istin,'J of Edr.r:i.n 
D Dickinson; Chf'.irr,1D-n, c.nd (',.{; n_-;.· :_;, ,_ Pinch n.n c.1 Ck'.rlc::: C: c:1cy ro,·:0 , 
r cy:>r t :!.nr; t o thu Secti on of I n-c1.. r-,1.:i. tion.:.:.l :\nd r.oin:;:-i".r .-- t i v . T ,wr of 
that As:::;oci2.ti on in 194 3 , l -.:l d th \t no:: t \r.ll' c1·::n:s ·i n th.1 ::.ir cncnt 
Viar hacl b0cn c o· :utt 0d "aG~in'" t the .::;ccurity of th.: united !Tr. t :;..rms, 1

• 

I n t!'l.0 nili t c r,y c or'll" tl :::; ion c".~,c of' Umted _ct~~t e::s _ _v . l~..x__c:_-i; '½· , 
ckcidC;d i n 1865, th~ . r cv iu·.1ing aut h.Jri ty m,:.<lc t: foll o·rln,s st".te -­
i:10nt .1urtinu:1t t u t ~ t case : 

"Viilito.ry c ourts ar0 no·c r -... st:.:ictcrl i n t h· i r ,ju:cisdiction 
by .:::i.ny t c:r i t orial li.··.i ts . Th1 , :/ ; i:1y try i n on e f.: to. ·i;c offonc os 
c o,Td. ttcti in .'.:lnothv . .. ·md · .y tr., L. the United S·c:.tos of .,_'1., nccs 
c o:·. ·,u tt1.. i n for ·i /-::1 ::_J :--.r ·c:;-. .nd r.n.y t J ou t of the. Unit ,d 
St 1 tc:::; of l\,mc..;~ 0 0):t i tt..,d '.; h··,. 1J , T'~UJ.:Jx•,~0- _,~~~ _d,)_ -~ 
_:r:i.th _t l1u 2cr con o . .nd the __ o ··i_. ... ,i _u c :.rutted; o.11 'l. e, i :::i n:i.r.r_:Jl 
,. D'l t ·cc.r of c onvoni oncc , of 11it :1onsoc, of' thv ::: 'lnD of 
,1...:su··1blin,:; a court t, tc , 11 - ( 8 ILb . :..,cc II 674- 678. 
1~ 1-:_)hasis 1.hl.)_;,Jli e:d) . 

Tho 1912 Dig .... s t of (}_ L iiun:::; of' the, .Ju ,[C ''.dvoc o.t..:: s G-.Ja1or ·.l f 
the UrJ. ted St~tl,r;. ,zy ce>r.t•i;,; t.iu f Jllc·,,r:i.2:.., holdin-~ : " ' ::tlli t·.:c:,' 
c u ·1. ti::, :::;im~, · ;lle t l·'.<., r LXO:ccisi!:.:>' ·:, , iur i:.:;r.li.r..: tion stric tly ·c1.:1ci.1.,.c the 
L::~,.r:::; -o -.-.~·.r or ').s ·, :.mbsti tute i ·: t.i.. 11 , ,J.° '.t'.r fox- ~- c lou~1 cr i. :ino.J. 
c ourts . n.::iy t· kv C')gnizr~ncc of' d'f_,.;-:_cc.s co: .r .i t t<..:d dur :in,._, tho ·.r--r , 

ei'orc tho i :·i tin. tio. of the .ri._i t ~.- ~ rto· o ru 1t nt Jr : . .:'._ ti- 1 lmr, 
. --..iut not then b ,., Ju :;ht t o t1j ;4l, 11 

-- c) . 1C67) -~·, i r. tu ]talin.11 
1/:..ct.:.ne Pon:il : -.ili t..ir v Coclu , of 6 i ~.-:.· 15,1+1, ... , r dv-.i.dc ~ th". t the l· ·_,s 
:-.no. oll.'.3t .;; ~ o:i..' \,~. o.:c0 ;. , llic·o::i...: t o 1..ili t "ry ~-1d :;_ v ilinn r1cnbcrs 
of th,) onu:, I s "-i.'.1Ucl -I'o c~:::, · ... l(;j'OVC:l' [\.l1 ofi'uncc O..[J.in~t the.: l '1.\f of 
'\t.•.r i r; co:~ d. ttud J._r; _j nc t the I t.:. li, .n ~ t ·. tc or ' .n I t,".lirtn ci tizon, 
"or .::i.c..:.:•_n~ t ~.:1 o.lli " d ::; t n.. tc:: or , :.mbjoct the. <..of . 11 

- (So . 1.3 , 
Burik I, Ti tk 1 0'1 .. :i ) , • Ga.:.,: ~<.,ti; .. UI'i"ic ic.ll- Fo 107) . 

~ . J 

T·.ro U:.itc.:u.S t o. t -- 3 c ~::; r.·till c .)t1,c1., ,1.br;t_".,t,,, o ·rliich-1.r..:. 
':cr,,- ..;ut f ')rth: 

I 'l 18 . . .:1 1.mc .. - solili.1.,r . rur ..;red cc.vcr,tl ' })1.. I'S"i 3 i n cnv-cr 
t;..,J.~ i-t.ir-.1 1,r•)nJ. th• !tllit-·r-~· li:·1...::::; , IIc ",',"\S t h,.,rc·-...f t ur 'l -tu.red 
by the Uni ti..d s t ~.tc.o 1·or cu.; . T!1(, Jud·.c Advoc".tc G-":1-J r .:~1 of t'" 
tr ·.i t0d St ... ;; .J:::; ).~:.W ·,r o · :::; ·:"C::. ·,:'..0t., . r t.1 :._)d :.; c,n r -of--·,r :.r .1ie;ht b1., 
"tril,d b,1 :. :·'.i it· . ( C )'. !: i :Jr;.i.:.;,·i '.1.'hc Juu.rr1;: 1lU.V 'JC, .. ·cc Gcnc.r · ,l :11., ld 
t!J.:1t ,u.li t '.lr'.f C( •• i::;c ior: ..... YJJ. '..;. ·1· vo · jnrisc.l.i.cti )'l JV1., r G 10h ::,,,. 
'-'lL!!l"Y :, ,ldi-...:c ir1~ -~·,c.:ctiv'-- -.)f a,_;'. .0t t,.., ~:.wh c:'i!.1<.: .fll'C. >ur ~)1., t:.·ttc. d 
·.ritlri,1 or '"uv o:r:'.l ~:t; i.'di.11 .. 1· · fi_"ld of occu: .'.:ic.'"· c· ' '_;~ d.e:.,. · -
(8 J J •• G !LcJr:.J. B v' ~ %9 - ~30) 
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A 00lob :c::.. t 0cl :flso of' t hi :c-,or t D..rOS(, i n 1900 <lur i n g the 11:. 
1 

i n the Phili : 1l ne slo.nds bot;;(.h.-;1 tht; Unite d S t a te :.; force s .'.lJJ.cl tho 
Pili) ino Iroti:croctionists , lt'ro;.1 1896 t o 1898 , }:)rior to the 
S.JD.ni sh-P.J". cric!l11 ~;l:...r of 189S , - Q.. Fili_ in8 r ... .-volu·~i ~~ t oolc l)ai:'.1..c (.. 
, ,_;.'.l.ins t tho .:.u t hori t of S:_:)o.i n Dv. 1 in1; t he c ours e of thn. t 
r cv o1utj on th1.- Pilipin o f or ce~, c r,;.~1 tur00. :. l :'.r,r?,C nll.i '.1b ·r of Spn.nis h 
soldic:cs J ',✓-hich they h0ld a 3 ? ri s cm0r s -of -·:r...:.r . In 1900 , .'.'. l t hough 
Uni t cd St'.l. t 0s for ces occ u::.' i c; cl J t,nil,, tnd ?forthern Lm:on, o. ln.r:sc 
n.ro~ of Southern Luz ~m ·;ro.s und1...r the do f ~c t o s ov qr ciGnt-y of thu 
Fili1J:i.no Insurgonfa, It h:tcl nuv0r b·u<.:)~'lOCCU~)iOd 'bJ the, Uni·Gorl 
S t .:. t os f'o t1 c cs . I n th~ t y0 -..:r.-· tho Uni t ucl Stn t c .., forces on Luzon 
::_)r oc ue d8d s outh f r 0i"11 i,Ia11il:1. t o t:. ku ove r th0 .:..rco. . 

• 

Thv p~·.r tiCl::]J,r facts or' o. Y,: 1 C.l.'L10 1 s ens ' ·.rld.c h o.ros c :-:.. t ti-1a t 
t ir.10 .:.t.ru ·,191 1 stu :~tr izc. a. a s f oll•.)\ i' ' i n the. o_::-,ini ou of iI·J. j0r-G-0Hornl 
Ch!"..f'fco , IIili t:i.r<y Gov er n.or of the Ph.:i l i ,) incs, -.. :10 ·,r.ts tho c on.f' ir:.u n c 
nut'. 1.0:·i ty of the n i1i t ':.r y C0i ~::i:-::::i i o;.1 F:1i c h 1,, t c r t iod t hu co.se : 

I 

I 

f 

'.l.'hc o.ccusc d ·.;:· s J ;a jur fi'r .ncisc o :ar c.6 "· .zc. of the Pili:._)i:r .. 0 
,'-rr\Y re 11 hn.d been .:.t liuu t unn.n t of p ,) l i.cu •:-il' " ,_;_ _ .Fc. r nccn<lo 
J.ml r 0c 1..mtly n:_>-~>oint v -.. --' n:. j or i r, th0 i i1surr;cn-~ forc1.-s , 
Th.~, t ::.\; hi.Lnnla.b fL :i -~)dr·t- , by :co]..1 -•c ::cll, of' on0 r . · 1d.r0d ·m · 
soventy- thrc.c Sp.:'-ni sll :)r :b ,~1urs , ,.,urc deli VL. r uD. t o hi:.t for th1.., · 
os·c1.- ns iblu ~)ur_•o:::; o c f bL-irt'j cm lucte, d t o ::i. :)l c:.cc of g o.::-.t ur 
s.Jcuri i-y f r o. t tl e ·. , •r e;.:, hinf · _·, .. l 1r i°c.'.'!l tr00'"lS. It ~,: y,)co.:cs 
t :1c. t fr~n '.d gh . .; ourcu ::; i..)r o..1..r~ h~td. bccm :Jvc·, t ,1 J.)rcv..:nt th0ir 
roscuc by thv !.::. K; r j ct.l.:ti. , 

"let tl-1l- . t il-:,,c thL- ~(;C u.;:',C 1 t ,) ,' : h:,r~;L. o:i. the Ju Jj'.'i J o :·ivr t; 

tllvy , r0r0 i'c:,o t" 1ro, ·,rvnry ~-ncl i-1~lf--:., t ·.'.rv ' Ll , . th:ir Lu: .. ·: .. :i 0 C: 
;x::.rch in[' and l Q.r.:·c ::1u.~bur . C.._J~·'· . 1.., n t o--iur ·c: ,.x i.nr· -chc .1.v.::-..i l ~,blc 
:.1cnns wi' :.;u _,· o.,_ t •,::1icr1 thu :,,r l.'sidc nt0,.., cS the ~)uct;lo;J t bi~,,u ;h 
·\;·hich thuy p C.[i.:.Cd , h :.t.l a t the ir :ce ~,dy c,.:L :.J ._) .nl 

11 1\.:'._.)prvh<.:rn, i .:in of th1.- s u-. .C:.ui: · · .. -~) 1.., J r .::vu ()f thu ~u. --:.~i c:~1 
t r o•.)::_),_; c; .-msc.:ci. o on f'usi o·-•.. Htl ,li~· orL11..~' 1'"11'.' llE_; t :1e [-:u :·.rcl '.ncl 
:-._,olico ,. ·, ·(1ioh uou ·os et.~ t l c us~·')rt Jn or thv ~,r t,;_L-'rs of tl "' 
•·1ccus1...d, .rho, 0;_1 t h1J 2 .3rL1 d ,,i' ,·•.llru'.r ,./ 1900, the 1H..>r ni~1:3 
f oll c;vin,:: t h ..: d:.cy .1c. ,, .; .-;urt•. u clL:i.~1;--: of t ·1.. L-Sc ..... r t , ) r Jc<.,0dud 
t ...> h.::-. -(.; the c.ri . 3 of hi.:; · r i.:, )111.r:, b .llU1U .::. t the e l 1.) ovs 'Jitll 
c or cls ( r · -~rn ~tc;:co" ,; t hui r b L c _ : . ., :-:. 1 :.,; t i rcnd.or tl (.. J:1 c o!:1po..ro. ti v cly 
hol~)lvs.) Thi :; -.r .:-:. thL- f'irt;t o..c t of U111.iist:'.:,: blG :'.. ,1cli •,11:i. t y 
il ~_i 1:Ji..:d upon the :)ri ::: .mvrs i/110 U._) t -, t hi s t i.10 , l -~a. bOCi1 

t r u::ttuc.1 .ri t '.1 s on c kinclnc.:~;3 . l\.fr.)'.:in:; t 1~ h ·'..bi t ::i of tl11.- :,"o::'lo 
in u hos0 n.nc.1"' t hu' ·.1..., r0 , t ,J , i nJ. 1,n cl ;'.\':.;:c hu l i)lUSG 011.0 d r),_,:·.1cd 
to •l0.:.. t l1, th0 _prisonur s i:,us t h,-..v0 r c. Qclily i n t c )r ctc.d its 
:.; inin'·cu:c :-10 . ,1in-:; '.I.1h0 llcJ:X:t ,:.c t of th0 '.ccu.s ..... cl ·:r..:.s t ," c ·--..usc 
tho _;_•1·i r, ,,n ___ s · , , 0 0 ,; ec.r vht..:d f or i.1l)r.e:r ."..!1.d V".lu:blcs .:,ncl t o 
· .... )_.::.~0-1,ri t " th'-' l i ,m ' :: ..:;'.~ 1- ..... ··or lu.:1:~l.lf' Th\.., }!r i:;one r s 
\ r0::" t hvu t 0l cl oi'.1.' i n uc t :.:i.c c..dc.nts of tC; n 1.10:1, ;1or u or 1 ss , 
,i t l1 ,\ GLUt"bl1... guo.rcl L.c u-:;. 0vur CJ' .c h. T'.11.-y "c!Cl"( t :1un 

cori..cl ctwcl 'l;.) th..., ric<.:. 'iulu:- '1 sho1·t intvr v ·11 b0i11r, :J uscr v ecl 
l:, l,-b,rucm t h. <1-·t:~c it 1<-.:n t:.,; . ; ,.t .,_ :;_)r e -cone rtLd s i g;_ a l th1.- b lo~·:i1 ,:,; 
of ·. ii::; t lv lF :-.ccu :...;LL1 thu r. to..rcls f ull U;)Oll t h<.; i r vic t iJ i;; 
," ncl sl· u, h t1... r L-..L tl:u-.1 .d .t h cb.,r· 0. ::; > b ,)l on , 1ubs . ncl ,..~1c.'.'...rc ; 
the ;...c,~;u:.;ucl st ,nc'!.in1. o:: , c'",c ..> lll"''-~: · · 11 ; , c'J.r0ctii a n ·~- tirr,in , on 
the b .. ro -r ow, '.1.:.;r,....,_ '.l t 

11 T ',)..;1.. ,~f th, vlctiJlD, ,."' ·,11.-:." str n: <J , )Uf;h : 001.ne,1 ·,:.; 
t vy ·.r rl,. .. ; \: ,,},. ::... b:CLJ ' ~ f or i it0rty ;_._nd :tc;uwucl 0r C ·.1. ud thL-. i t o bu 

:J,lur1 ·.1~d ki l .:,. J.. O,s tll·J i' 11 ·::in, . . :or r. ~, : l? i t ·,, .G '<.;,)Or\,ud 
t ,:-1 nccu..3~~1 t!1· . t t iiir"t2,.. f t~1~} u~_·, c •~ . .. ;L:~ .. :_.;1·ir. ,j. ~i'ci ~1t J .. 1 Q ..... "":1 
:cu:~._ t 1J.J.' ,J l 't t L.1_1i , 'JL.1.: .'t,U_ n 110 :J o vi..:C.-:(1.. t:11.- L. : c <J.u.::·1...cl c'.!1...'·: 
0 JU::1d ' C ,r..V0J~,d ·c t ll- .i ,ocl:.., ; "lcl . /i·i .~ , .. ;1-1:: :..:, !( 1:, ;· ' lf ·i;, \.., 

I 
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I 
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:Yc"\...CU <linf: rl ;\y ·,r-: ·c caCcctL.CL Rc-curyunr~ t o Lu:_·i' ::,ccusccl :f.'o ·mcl 
.~no thor 1,, .r t) 0 1' hi ::.; roc:1.~· tur cc.1 vie t ins ,:.n.d t i1csc i n turn, 
\ rcr0 b r)· d :'.n . . l ed t . de 1. th • o • • 

"Fr oi-: . if i':i.ci-1.l r v;or cl it ::-.·_:i,ic::-,r:::; t h:,. t :-.o.":\ut c:.10 -h~'J.f of 
the :,ri ~:;0110::cs csc:'..~,,)u. n.ncl, c'i'-t_,•_,· clovioUD \fD.1 1l1., :..•ines w1,L.,r c ovur 
of thu tru_-, ict'.l vo ::}J t : .:11 0 [.";1' .J",lti: ,n_]ll.,_\i~ock'--1.. 1~.nds , i n S! ... ".ll 
:r?:'.rt io~; 'tn J "ftc;.· :.mch s ui'furine f i:.10.lly r c,.ch 3. ::;: .. f c ty Y.' i thi:.1 
thu .Aa..: :cicun linc!J. n 

Br'.l[;D.m; ". \ ,':'.S 1 0.t(, l' C' c;' t'W.' (.; U b the u-~u t uc1 S t:·.ter: f orcos 
l~pcn the r v<' t"'::.it of t u S:,:--.ni sh Co,_·...:r:r 1cnt ,10 \ /, "' _:.-;re on tri.'.'..L b e:f .:,r u 
'1. Un,i t c l St .. ·vo:~ ;, ili t a.r,;" l1~:-. ·-j_ ::;r., i un ~1 11.cl scnt .. .mc 1

• t c b e hune; 
Thr,c ; .<,1Gr "l cfl,-,r rrr> ~ ·1"TC'' (., " 1'('(' n,-.-,,-·L.l" t lu' . t ()r,•n •:-h r • ri" ·r.'n r1 -,-: '."J' lc cl ,._ , ' · . , -• I.- -'~- ! ~ .. ,.._, -- ..._ , ~. J. • ) _,_J._,, v l.1 H 'J \A.:• v r • •· " 

s·,,u ,ii'i _c'.:.. t i • ns :_ Jpr i::;inr~ l · .·1 of t h ..; o::::.c t · ".turu of . t h ..: chn..i.·~;vs. 
The st ,10 O" th(.' __,c ·10.i. ·,l c:1"-r r~c c ,':'..J: \.: -:or th ;1otici n,: c.. s they i riclic!l t 0 
c l e• .. crl the L . ·,h i ch --.:r:: .• , be i n--; [ ,_J J. i \J cl It ·,r ·.s · no t FiJ.i;,i no l :.'..rr , 
.~.o t S:;/ ni •·h J ~.-,.-, n t U:.J.i. t ,..,cl s··-~ .t •.:s L .r_ but tho int(· r nr~t j ,n,'1.l 1,n.w 
,,f 1·i':'.... • 'l'h<:J r,en -r::i.l c ·:r r;. ::. r ,nrJ. v o •' ' t ti'r.1 .~.s f llo·.r::.: 
Ch r · ;'-: I - 11

; :uruor in vi 'J l ,. t i 0r. c~ the 1 ::: -rs of ·-" .r " Ch·.'..r r c I I -
·' Vi \,".ti0n o tho 1· ·,:s of n :'I' 11 Ch'.lr;':0 III - "RolJ"oor_v , in'"' viol ,'.ti o:1 
o:..' the l .:.u~ 0 1' u tcr 11 

I t rill be: 1 0 t ~r..l th c t he ,: r c ri: .cs i n t · :' c .:1r ' l~rc 11ot 
.f."l.il1" t 11" ,ti · n-- .l::; o i' the F· J. t uC. St d;--:::: but ·, ;: . in..., t 0:,_JC .. ,i :...r cb . 

:1fo·,r r t \1cl,,.:,,s Lh, S:J".nish G,,VL:c:1.: 1e;1t r --q_uv :, te; ·~ the Unitccl Stc.t .s t o 
~:nli1i s} _ Br '"t..,Z(.-.:1z·'.. ~.,- ·,.J \ l' d;:l ir .. :_i_:,.itvd 1J G'tLv~ CU11to<..!.~­
by ,. UP.it :d 3t~'..'l,1.,:• : ti l i ·;;-.r_/ ·i;rj '.J,..:i·,l. 

•• 11ot _f; t . t ic c ,_- J ,,f th,. r c ;.,_•,l j_: ~ t,1i ::; c. -~ ~ i s : o·.; ' '.V .1·· ~--!J l0 
in L.ndo:1 rt th..., 0 'iices o:C' th1.. Utltc.:c St..'1.tt.,::; . :c·_,_ , :,._, •,t .U.v c of the 
Uni ·i; v l l '"';i , ns .::,1 ..::ci:.:u, , i.·:,;i ,.•T It c .,. si ... t·· oi' 2133 f ,,lio 
)"\':U3 . The t 0 ~. t -L. :,.r.v oi' · .11 ., i tn·J3~, c:..: i 3 svc l rt 1 vur :.1l~ti,·:1 
'I'h,._, f ,ur-sou::..rc "._1: l,•. ol ·c; )_; f•-~ts J f ·c, i ,_; cY e c: t }i0 or :sent 
inv ·tsi - n at the Cc,mti~<Jnt ... n ,l t _- 1ili t. .r, ).ri:::, ,lid;i,,n ovur co.. 1-t cd 

~ ~ 

·.r .r r i · 1.i n;.:. l ::; \t.in~" ': -~t...; ,; .. c~ c ·: t<i. t ·. J ;) ,i'. )" <... D -cl:'.:, i s ;1i tl..' 
il..:/.J''.r c.:1t . :'r ~:J lli r:-.1Jl · sj_ .i.l, r ,_;,x .,11."t · ,1 J .rL ~-J..., f . .J n cl i _ ·0l1c r ,.c r cl:J 
oi' o t her CJ1J•1tri1..s i .i.' thv :; 1 c. ,!i'.'.. t 1..r:i.'~l ·, :,,.c,.; _-, t .1o:.:r .. cl :. c.1 ci t u' ·0c1. 

Pro.1 c i ::: J.i1,;bu:;_· t , le th..: 1:::i. tL,i'L th·· i:; n- ,· ti. 1 .... r · ·•J.' .. :1(.:c... r s : ci. 1 ~~1t 
~Jc.: t:cvi t ud '. r ;,_)ir : .tc:..; 11 (P-r ·-e2 G'-'1 e r~ ' O;.•c~cr• ,3 :1h . . 100' ~\ :'.::_,1~i 1 1863) . 
Br, sic:,lly , ,,·:.:;_~ C li i~ '-> :1.r.., r-r :: si.,jl,,1~ ·i;,, ~-ir tic".l :'.ct::;, c:: v· ,t 
tlnt thuy t .: : .... ,_. l r"Lc e; usu- l.L~r on hnQ r '- t hcr t h·,i: .. t :;;vi Ir: 1) o t l1 
sitl,·•. tinn. C't, rc: is, tr ,~.dly :,; c,'.;~in -; c.. l :' · '. of ".l ·,d.~qu:;.tu 
,juJ ic.i.--1 ::, st .... 11 J_;~ r ::i. tin': 0,·1 t}J._, [;' l t .;1 1 .:c'-' ~he c i-..i.i-.e t ::crn :'._)l ~c \.., -
i n t h 1 0 1.30 of .• Jirc :.:y it i;::; bL-c l,;0 the ,,c ts ::,, u cm tho · ,:h sc: s 
:,ncl i n t " c'.::;0 _o; ·.r::i.. c; i· ,L. S b"'cc u:.;c of :>. ch'\ tic c ,nfil tio;1 o 
irrus· ,•J::,silll~ l ,:, ..:Lcl..,r shiD i i":. t:L-1"' 01· \/2 : · . ,0 .. :':J r --1 r"-r M ~J,) t l )ir' .t ic~.1 
··.ct,c, :1n ,~c '.l,.r r ii.lV'' t\ O~<.., i r_; ·,, ·, ru.:.l - 0r r-:.•rizul -,,lJ re r r J' c1i -it,l 

J -

s :;; ~u. , .t t: • .., _,lc..co '.rllu"' 1- t h< r·,:·,;::i ·.r, : co . ·i l;-t;ccl , ··.1v :,0-i:;1
• • t _,c; 

.._,ir , .t ".n•l thu ·,.1r1.r c r ;: tln:-..1 t '"Lke :1.rl·,nn,_;,"., :.., of t lu '"' i'tL'11.".: .vntal f1.ct} 
h )~liN_: thcr ub t -:, c ,: .d.t t [,uir c1· ii1cs .rith :i:-r;_; lll it2; ' ·Jt i ~. n o t 

c,1c r ·~.u -- '"'·.· r ,., i".to-=. th'' t t1c rd.-' i t~ jurisc.iccic,n ,·'.'!:i.ch h·i s bo Jn 
l.,,c c.; rc iac1l ' V L. r ;r:,r crin-:,::; h".::; ;J ,..__ 1 :)1' _the ::,.~.!,,J n.,n-tur ' it ,ri::-.1 
:n:-'. turc --,s t:1,". t 0 • • ...,rci~1.;cl i ~. th .... c .:,'- Pt t 1. ,i · . t .. J) .nJ th". t t ;1i s 
b r o:.1cl j uris'liction lns be vn ,c;a .•. ,lc.l for the :,":. . .11.,· f ' ,,' .. 1 n t :tl ~ 3 m 

I 

t 11'. t b.) t L U' v _, -~·ins t ·cl1, i:: t.Jr1..st:~ OJ th..., ·.r,1,Jlc iv l iz0 - ',/ .>r lu. 
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o · ·.r· .. r r ''-Y be c c ncu:i.·rcnt , ;.._,l .Jf'.t\;r.cu , ,-,. ,:Lns t t h,: l .'.:'.:Jr:; ..Ji' if .. ' . .,_ i s 
· viol ".tion 0f the l c:, r uf n ' ticmc, nu.r:. : ·'.ttor a_" ~-c;11c r :1l i1d;" ro •· t 
· .. n.d c 11.ot.Jr::1. :·.r.:...r ori:.1c ~, .::i.ro ,10\i bcin_"; c.s·i(., i "'.lly r cc,):_-;1i ::: ucl. 1'. 1=;, 

of iunor .::i.l c oncern t 0 thu United ih t ions, ·,r'.li ch ut:'. t "s i .1 :i. cell 
D\..nso r c_._)r oscnt th0 civ .i.li z..:; r.l ·,;or lcl. --:he t ur c c . i ttvl by the ir 
O'."Jn force •' or t hos0 of th J C i1C!'\Y ,· :.,11 i vllizocl 'bcL'.. :. _,·o ro.:1.t , h'.:1.v" 
:'.!1 intur os t i n th;c :.. uni.J.li ,cnt of of fl]n cs ,'. ·,'.'.inst t ht .. j_'.,: .·3 oi' -.r.-. • 

~nclus i on : :Do t .. on :._,r inoi:._,lu ~nJ. i n .. ·r : .c ticu · .. lli~J. ::d.li t "~ 
c ourts · r e c ~.r~or1" r oc1 t . try ·-...n <l ·,·.i judgu pU:iU Sh.r.icnt of r .r c r il:rino.ls 
in o..lli0d cus t oey no nu t t ..: r '.-rhl or , -t'~-:l s t Hlv ·, the. offence ·J0.3 
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SECRET C.1+7 
.4 Septen,b e r , 1941.-. 

UN '.I' I~D l'IATIOIJ3 WAl1 CRDlIBS OIDMMISSI OIJ .. 
• 

CO:!'.fVEl 1T ION FOR THE SURR"SNDER OF Wkl?. CRD1D'JALS PJ'0J 

OTHER WAR OFP'!I'P.)ERS 

• 
DRAFT EXPLANATOI<Y l. IBMORAND U! I 

Th e draft " Convention f o the surrender of i',ra Criu.:inala 
l!n" other ':', ,:..r Off enders" which t h e United Nations Vfor Crim0s Corr.mission 
prcs,-mts t o· Es memb vr Gov';)rnment s i.J an a dapt n t · on of a draft mad(; 
l)y tl':u ?,i jniatc rs of J ust i ce of :..1om0 of' those Govc :rruncn ts ., - not ably 
those: of R: l gium, Lu..·w1:1boure:·, the, Ne therl ands , l c:;r-u[-,;/ c,nll Polru1d • 
'.l.'his o j g ina l dx-ai't Y/.'..lS brou.zht b. . ., for0 the c omp<.!tcnt committee of th,) 
Co11li1lfa nion ( Corr.n,i t t u0 ·11) by Dr. de Moor -( Ne the r l Dn ds) :-,nd \:to.s 
f.J.Cr '. 0pt -.ia by it all ,_ b a :iis· of di,scuzsion . .'r he p r ::;::iunt dra.-''t difi c:.rG fr , ,_. 
-ch..: ol d0': ' <lr(~ft in ,c,') r tuin points, both a c r vg;..i.r · 8 its purporJc ''.;'1U. 
.:i.:~ r (;;•:orcls :it::; d,, t a i l s . 

'£ht: ,,,ini.: t !.-:C~J , JI" J" w-t ic.:c clrrut 'iid.C intvntkid to opcr .:~t,; both 
' e t 1.:n c; r, th.; Un:Lt;.;d. , .. tions thcr:i~;c l v ::: ::i 1.m d h • :t ::.rc(m them and n.::utr:..J. 
st :.i.L:3 . 1.i.'h0 .:ir..,r,•:.,nt dr:.Lf't j G only intcn2.vtl to provic18 f ox- t h<:! 
uu.r 0n d~: r by ·mL: of th:; tJnit .Jcl J'.i,.:.tion3 t o J.nother , of pcrnon:::i o.cvu:.:Jc.c1 
o:c ccnv ir::t t- c1 c,f ,.,·• :::· c · i r.1;_; :J or ot10 r 1,ntr of1~nc .:: :--; . lf; i::i not con.1iw, r ,.,tl 
tJ ,- ➔; :~t ·.mu l d b .., 5,0::i:J ibl c ·:;o ob t ~;..in , or \i i uc t o 1.ttvmpt t o obt,,in , _ 
J.cU· .,;.\.,nc _, of >1•~ut ·•.ls to any form:tl g 0n •::c·1l :..., :r ccn, .. nt r<.J;;: r c1ing 

..:.u:-r-•., 1 7 ·_" of ~.;;1..;.c.;h J;c:n :on;-1 ~ 

J,. s.:co: 1cl c1iJ' :', .. r ,::.i e L , t h:i th; p r ... . , 0nt m ·c:.r't •1-,,_oviu!.-:; 1·0:r-

surr ;n;-•':1 ;_t;_, "lk .:.\; :.:ult of ,m .J~':-:cutivr,) or , cL · i n:Lstra tiv-.; •,1:·oceuur.J , 
not ,;. judici~1 P'Oc ·.:dur., ,'...: ·, _ ~ -th, c ,,s . umk)r Ui., \:ini., t r;r.J of 
,7u :::itic ..J dru.tt . 

Li.k•J th.J ;,1ini:· t.._ r::.; of J :J t i c '-· clra f't , the p Y-~ ccnt :tr;___! t c ovuc~ 
n :aticno.l;:; of.' t _,..; Uni t oc'i iLt:i on ._; ·. 1ho h·:.Vl.- ,:l:i.JG · th J t.D .: .1';'/ :,.f;ui :.1St thl'ir 
0 ·111 countrfo:.; - thJ r; o- c w.l _.d ~ui ::, l:i.ng::i . It distin2uislu ::i tlwi r c u Gc.: 
frm t h '.:..t of , .c:ir c .ci 1llin·tls .....nc.1 iL.:i.l.3 -.:i-t.h i · i n ArticJu I I . 1'} :: t ,., ).--rn 
" ot :10r ·,~i:. X' offs.: n,fo, ,; " in thr.; titL: nd i n Lh,J• pr c - u ... ·bl e; of' t h-1 
c . ., rv•Jn'tio·n r t..; f ..:r~, o t h....; r.-, . 

'.L'hL: purpus' :::.n v.i 1..M is to mak,, i t c; c.:: t ;..t i?l th-'_..t th,; U1i t J j1: Lti1.m:-., 
·1,-:i.ll rvcipr 0c n.ll.y t r 'J.11:::;f ·:: r to Oili;J ,.nothor })vf".:JOnS in th.;ir p ,f'., r -,iw 
.l..!\') ,tr.J.:. t ,;cl for tri~ ... l <, v:<1..r cri" i n ~l s o:r •Juicline s , o l :....v - "1.L v[tcly 
b..,011 convictv rl on aucri. ch:::w:-13 ;a , ·,nct to s •:cur·c.: this r e .:.;ult i n t he 
ti i rnpl •., Gt r,c,3fiib: :1 w-'J.Y , ·~voidin,s t h ,: co:r.pl i c :.i.t ions .mt tlwl. y~ vf' n orr.w 
•:x :,r 01c.i t ion p.roe;• k:'~ '~nd. , i n }J<.l.I'tic-ul:.lr , ,;xcludinL th•~ po.::-sibility 
uf .cvfusine Gurraru1cr on t ho (;round tho.t t b:: :i.ch i ch~.1.r'~ud h: .v ,:; 
c hn.ract,.; r . o:f' v,litici...l ofi• ~nc c s . ,·cver·.l , if not ,,.11, of tl:•; Ur,:i:-c ucl 
' ,at i on:: ·rill r snil'v t o ·rhc:t J.,;r:;i ·~ l c•t io:· .. in ,rr1,,r to ricc•;;1)t tb J 
Sor1v,:nti nn . Tt ::. 1..lTF~vd 1J:,· C:ilc :i ;r,.b,:;:r of Con.:r. i tt •.::..: II t 1·t. t , f J!' 

pr .ctic~~l JAJI'> o;~ · :~, :] inc •.J thl 1,u · : 0:,s · -~.ntcd ·toulu. b,; : •rir: :,n rs 01 ' .i: 

in '.,rL h '1'i:.3 ){ th,: rra,,d ft r c ~::i oi t'.·u z:e .uc. :::; t e;cl •;-:; .·L o.c :. · :fu 1• l)S 
t>X--s nt :i.n it::.i t rrit c~.y ,riti~ut J.u;· .1 •:u,horL.cion ~ (.11 ti .t .. :.. 
r ;,'.1Jir ~(1 <;0u:.d 1,, ,lcnc, 1Jy _;:, .cutiv , :Act i on · .n:: ·:;}: r ,;· ~ n( n0·, ·: . or 
c oq1l , <'.'! ·~t ,:d t:c · '.:y r:rnv.i_:; ic1:.~ . '.:.'hi.:: vi . ,."•_::; n ·t t.CC'•.,~~ t c; :, b th.., 

/ Cc .•·,•i tte:o 

I 
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C01 lJl i t t c '. rforeover , f'Vcn i f no L 6.ccu Jt abl c t o, or not nccdecl by 
some u~ t he Uni tc::r1 N~.tion::; , he Conve ntion Cll11 O'lur::itc b ·t·.rr•cn the 
other Unit6cl ffat i onc· , r,nd, a:; s t <1.t cd o..1)0VC, it. lv~s bcc1 1 
c on:.;i d~; r cd, cll~~,iro."l, l e by the Mi nisters of J u s tir.c o ~· fi·.rc of tho 
Gevcr ru:1<:mt r• r cprc ~:cntccl on the ,),,lJ'ni ::;s i on . 

PRGV18I . NJ t li' 'l'Ht:.: DH.1 ·;,,r - ·---·- -
1\rt:Lcl(:s l u.nd. I I · revicl:, r dinoct .i.vcly for the -surrcnci...., r ~f 

war crirnino.l r.; [\rJ.'l o f (,;ui s l ings . 

. 'I'hu d1..:~cripti0n of th<.: o f 1·cm.cs::s r 0i'e r 1·cd to frL '""'t H;lo I 
a 11 vra r criH.::s, including of '.'1..,ncc~ ,~~:1ln::; t t hu l o:. ·:, ,::n1 cus t om,~ cf 
war" im )liu r; tlnt ther e ::i re o ·, l;nc c s 1.·h'ch a.re w;,r r j;-:.es · ,rit ltout 
buinG v ioL.tion::; 01' t 0 ~; 0 l ·,,•. :; nntl cus t om::;. 

. The d01'inition of' , ui :::::linmi i n Art· clc. II i s b nod on fr,u 
.. 1inir;tcr s of Jus tice dr a f t . · ' 

'l'hc expr0ssi on " cxucuti.)n o:' sent ence or j u ,!r;incnt" i , a 
r e cogn tion t h 'lt · t;hc off,rnd,;r:_; in r.1 n , ~; tion ,,,,,,y lx: t r i J,1 lJ:/ 1 • .i Li t·.r y 
co11u-11 i ssi ons n.::; ·reJ:l ·).,J by civil ourt s (.er . _fl..rti cle IV . l a.,t r,u- -L,ro:nh) 

,\rti_s:13..: L~.! i :J in t en c.;d to preve n t :::urrc.m , 1· b e in -, dcni ... d on 
the gr ounJ tlnt the off cnco u 1. ::; :poli ticCll 

Art i l e DI ,Jpc:cificc ttnt ,. -~, t.::n•: .;r i rJ to 1),.; of1.\:.:cte,l by the 
executive; or c,dJ ,tlnis trn.tivc,; ,rnt horitil. .. :.: ·•.n rl ·p:r:1, s c-riu ·:1 ho\': t he r c c:iu0 .. ·L 
fo r . c1.irrer.ci...:r is t o l1c ~,1:1,lc :~ml the: p :.lri.,j_c ul a r::; t ) be '. ... ivc n i n tho 
r cq , s t . , 

Artic.:l,; n V , ,n, ... VI :--: :10 r t hLJ c ·,c; .... r, i n ,} ic 1 :.:.urrcnc1r c , ~L:· ·,}") 
r 0fus c: c1 Jr p 6r1t ponc u ; fo-.:y ' ,l r;o '')rov ic1o J.'or t he ., _. :1' ot' .umc:.,., r ooi.n~ 
tr·m ~·.f c r.r 1; SUCCC:-: [; ivcl:,r O , ,w cr .l ' t '1t0 s. .. n cl (! L"li~ \. :1 .-;UCllC L2-J"~c lvr 

by .JCVvr :ll s t.r. t •r, , ·· .. nl tl 0y r c~~ul . t (; the:•.;c pr ocos:.; ··· , 

/.rti_<?}c VII r q; l ,1 h .::; tr".m;i 
forri t.::>r i v- vf thir 1 :,; t ,,t , .. 2 ' hi ch 

u '· surroncl0rc- t ·, ..... r,.., .>n , t itr ou__)l t L 
1.r..., pc.r t iu:: t o tho ,nn-r<.:htion. 

\rti c l<.: VIII r uquirG:., 
of do.cur. •.mts e tc •. ncc,l,,' 

ir o:lul'i,i.,.m ,_Lt th ... tir:u .. oi.' .-ur :-~un, .. r 
·u· th..., triu l -

.. 'h1., · ,fil' :inf.;C 0f 1\r icl,_ X Li t o 1~,1 -! t :i.1 [J.dvo.nc 0 ;)'-:"sibl o 
objGcti,m. · t n he C1 ,n.v0n tic; on the (,.,roun,l th,t it ua,r pr e:judlc:ic.:.dl~· 
" fi\ , ,;t thG 011r.;r a tion c f 0xtr1., ition tr,.'1ti.cn To 'Ll~ thl,; dif1\;:.r.1..,nt.1.., 
l h C t . ·1 li . ' ' )C wr; c n o 0nven i on :n, :·.n 0x :; ' i. r. ion r .::i. t ;r, i , ~-f· ·11 c-c '~t 
onv t .i.m,.; pr oyi<... sLJd t . un the ··1or cl " ti:tmsfc r " .i.n~t .,, rl of the ,·:c1-1:cl 
11 nurrcnd,.::r" i n · t he t itle · :nil throu£;hou t h e t ·xt , bu th0 J.n t t ~-r 
V'<.1 r tl ·,r-.s 1 tim1.tely r e f er r ed, en t he r;rournl th 1t i •; i , 1;:il: . ., tiu.n·· 

\1 .... r e V'ell ,cn(,1 ,n . 

r iclc JI. I i :· ryr o ·,.,,,u( l th•;l ' L i1r ovisiur. b e i.nrcr · ,;·l h8,'L' 
W1'1LJr ·v;l. i ch he Cr) V <:.: n ior, v i 1·t re nut of 'nr p '\ ' r r j c: l .!!r 
,b, t . 

I 

I 

• > 

I 
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OPc;NING OF THE DRJIFT FOR SIGNATURE 

'l'ht:: dro.f't is the · rork of tht..: Govvnuw.:nt r eprt..:stmtati v0 s sitting as 
mumb -rs of :m advisory bony, en d not of pers ons empm:erod t o nugoti 3.t u <'n 
int• nution i.l c onv·~nt i cn :.md open it ·· or s i gnatu:·c . '!.'o brin1:: it into 
lpt.:r·:i.ti on ( ,,ith er w:i.th j1lt ,_,.111-.-)nwn ·ff,t s) t h i !.; f'urthc;r pr oc E;:;;::1 muat b C:: gtmc 
t l1rongh and be followe<i by th,:; d c::pobH of r .1.tif i c n.tiorw. Bef ore tht: OL; steps 
c an b e t alc n , the c ompet ent dup::.i.rtm<.::ntn ,:,f tl;c G-i::vernmcnts Tl'k'lY r e quin: tim0 t o 
e xumine CClr ,'"fully the somc·,,hl.t nove l provi:::ions of' the dr:.u"t. 

It L f or this r e ason thnt trie Conu, -· ssion i :.:: svncli n;_; t hs drClft n.t the 
p r e s ent t i me t o the Gov :;rnrncnt :.:i ·epr e s 0n t ccl on i t , notw:i.thstandin13 tha t . it haD 
not yet c oncluclccl its ,':xc.minett:J. on of t h,J <:,_v.e otion of s6tti nr, up :.> . .j~int Un;;,.t_cd 
lh :ci ons tribw-w.l for the t r L 1 of 'ii-::...r cri :·inD.1.D ·::i.nd th:,t i t HU Y b e dusir·au.L.: f or 
the n, ... '!10 rn,,.:: t i ng of .len~otcnti. · r j_ (,G t o a.u~l -,,ith b oth :Jchurn00 . 

I t ha8 be '-'!1 said ab ve th:.t t he Convcntiu11 i:::i .intended t o opex-: .t~ vnJ,y 
""" hd;,,ccn t h ..: Tnit cd 1hti ons, c..;1(1 .not a :=i b t: t wc,0n t h os,:: stL.t cs :md n Jutra l 
states . V, ~t pr 0c i s 0zy are t he st ..-,.t e; :::; which should bu .:idmi ttcd t c1 1.J c:: come 
p ::.1.rtie ~ to the Conv.Jntion can onl ' b e ducicl ' d by the me ,tinr; of :ph.nipot"r.'tir i'cs 
vrhich opc:ms it f or ~i'gnr:t ur0 . ,1.

1h (. ,'J : • .ir,: question v.,j_ll ~,:ci.s e in r egard to ''.J'i;f 

c onvention v;hi ch r1ay b t: dro.ftct.l t, r r 0v i dc ,'Jor.ic f or m 01' joint Uni t c:l Ht..ti c : .. 
tri bunG.l t u try ~.-... r crimi n- l [l . Th,:: C0rr.1 .. i::JSion r ,1 ::i u.cvc,:: thli right to make . t 

r e c u11Hcn ,J: •.t i o!l r q_; 1. rdi n:; th ·i. :~ L..:Ltt ,; · ,,_t · a l..t '"' r (°lvt 0 . · 

CONVEL ,.'IOH FOR '.I'Iill SUH.I' ~1'll.YK{ 0 •' W-.B Cb'I>iI!fl,LS 

Havinc; r c s olv.J•1 t , c onc l u ~<..: ,:c Conv ·nti on ,,.,i.th th0 ob ;j,.ct of Ll.c h iuvin;-_: t 1 . ..) 

s u:c:r.c n ,; r ., f w:...r cri1'1 i n -1::: ·:nJ. oth ur ·.r.~:r.· off on ".cs , · 
':'..V v o. .. •,?Oi..YJ.t ul a s t } .:: ir· l ..:11i po t 0 :n t i:.i.ri o.:; th :: f ol lo,vin _, : 

( list of Pkni pot ..; . . ti C\. t ic.s ) 
Who , h c.:.v i n C8•'1lr,uni c ::,t c cl t h ir ful l THY , r s , f c,tmd .Ln g ,)0,1 ~Jl cttic for. , 

huV...; agrce u. on t h) fcll1Y. r.ine pr ovi..:; :; l'Tc.c> : 

.h.rti ( l ,:_; 1 

, Tho Ei r·h Contr '.1.c ting P -:i.rtie c uutually .:...·,r,:e t c ~J LL.Ten le i- to cu.ch oth'"':c· 
'.c r.:or din t v th, p r(')c 0d r e h ..: r uin ..ft 1· .;rovi J,. d , f or tb: pur _ O:J C' S c,f t ri ·,1 or uf 
t..!Xc: cm;iLn of S'J t :.:.nc r1 o::.-- ,1u .::l.0 ir., :nt , . , :-:om : foun Y1i t hin .~,r.<c: i juri~;u.ict.:. ,m ··.,he 
-, c ch:.:.rg0d :i t h or co:i.Ti. c t c:J v, ·:r :r cri•,:c s , i nc l u ing offcnc e :.:i iis c..Linst th,, l · .n:..: 
nnc.L cu~, t o, " of " ' , .ihich wvr ; c0::1r.,i tt <.:d. e_i th•,,;r ,,;i t hin t h:: j uri ::.u.iction f Lll,.,; 
ruc1uv .:.,tj_n:r . ..:t cJ.t c or '.1.1 ·• i n .Jt U t'., t t ::.t c ,Jr its n-.tiona l::: or thu ·:.rmt1 f or cc·ri r•f 
t he :::i t'lt <..! , 

. ..rtic l ,, lI 

Th<.: T1igh Con .:.~L,o.ctil'lf '. rlrti..: s f urthe r mut uall y a,,::r•c;u t o ,Ju.cr end,: r to e· ch 
ot her -·,v,:1.. ,li.nr t c th-, proc ,-r::.ur . ..: p1-ovi ucrl b,r•-.: i rn..fte·· , for t h,.: puq,os .s ,'.)f' ;r i cJ. , 
0r of .:; xuc ut i on oT' ~-J:;~unc e; C':r· j u rlgm'"'nt , '.1.ll pvr:::cnc, nL- ion.:..l:;; 0r .for:n.::r 
n~:tioiul., o th , . ',.1U8 ::;ting !:; t .1.t t..: ,;h o ,_r ,,.,,i t hin t h.:: ir ,juri ;~cltil.cti on an d c:c 
c h··r ;~c:,1 ,,,it h or O'lv :ic t .: ,1 of ;,i v i 111 • ·,i d or c .:. ,)rt t o t he ;1\c . · or cf ~m 
cffvncc cor.r.-it t'"'r. 1 ::L t h th-J int ,J L , t o f ur her i~h8. r, :-:.U/:J .J. c" thv •;t11 .• :i,y or oi ~n 
,JLL..:ncc c:e,r:u;ri ·u; ,l hy 1:1, :_,::, o.r' th. p•.JV:c: or .:Y!,1p rtunity ·.1.; 'f o t· tad by L~ sta t L.. of 
,h.J: or .. r : .1,:. hr,.:.,ti l i ticn :.- r by !1 ,.mtil 0 uccu :. ti 'n .__ f torri t ory of tl 0 r c::qtw ,., 1·i n.; 
c to.t -..: . 

.t.rtiol : III 

'.ih; ,, •.L'r•..:n,.,:1· pr('Vid d f'or by _. icl,~ :.: I n•l II ::,h,-11 1); vf'ft.;c'j; ,:id 
ot·:.-it}.nt_.nJini..; ;_ny ~0nt1..:n i on il:,_t tL. uf'f•;LC•: °l,c,S vi' ;... p0litic cl 

c.h...i.ro.c t -.:r . 

/ A ti.cl c.: IV 

/ I 

I 
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.Articlt- I V ------·· 

'Cbc !'(;()UC.:St fo r uurr.:.:tl0r ornl l be tr'.tnSJ,li t U:c1 Ln·ourrh tile; 
·li:nl O!'\o.Uc channel , , nd. ,··h···.11 be.; c~~,; cutc.;rl by th0 1.p:Jr oprj.c h : 
;::,x-..,c ut:i.vu '-'r r,.d!:1ini&tr'1t:t.v,; a utlt.-n •:i 1,:i.c .,, of thu r cquc::.it,JJ s t J . .tc . 
'I'b~ pt;..r::;o.n \'lhoso aurrcndc;r i s r0q1.wr-.t.cx:l. uri:1cr t ·1 tc1, s of thi :3 
Conv..:mtion :,: ,<111 ir1 no C l tGO hnve: r0coursu to n.ny for, ,\ . 0 1' judicial 
pro <.:clure J rovi ricd i n t h e oxt r o.di t i n t r o:i t ies ~ 1~1 G or r • :r:ul ·. tions 
of the roquc 3 t od stat(.; . ~•he r o 1 Lucs t shall · eont-tln in nny ove nt: 

A. ( 1) the id<:Jntit:r , ni .ti ,,.rnli tv ( j_f kn .m) ·tnJ .;t.:uc.w.ipLi ,1 11 
0 l' tho ::tlleccd oi'fe11ckr; 

( 2) t l1c c1v:c.i.·i; tilm f t!J.0 ·, ll C[~c)cl o ·'i',,, ·.ud. U11; Lt( LX 1w:1 

pcnn.l ty .. -hich c·,_u1 ~w i nf'lic t a:l for 'Lln.t off,:;nc 

II . Tl10 • V<.!I'nIDOnt r ·qUt;..!; t:~ne i;U,Y'<.!llf!.(;r sl .a.11 in 0vcry C~1<; r: 

gi ve ,,,ri tten ai:;:1rn·H1 ccs to t he C.0v1._:r·nmcmt frurn '.d101. t t h1..­
~urr,.mder is ri.!C]U0 • L<.:J t. i ',hn vtl'<.:<~t : 

( 1) th:1. t tbc, tri a l vrill l;c ,:.:onduc 1,1,;J. in 'lCCCJr ( '.mce, -.r.i th 
icgc. l procedtiru ; 

( 21 thn. t ju [glt,mt or fill J·i.fl[;c, 'illd s,;n t :nc8 ·,:i.P, u 
p r onoUJ1cc.,:l -· 11 o c;.;Jl court; 

(3) th'.\ t th~ ~l let_;c:,1 · o:Cf n"L1.;~ ,,-.ill 1.)_; aff r L~<S-d the. ·,'-'si st­
,,.noc of counr.,,.: l l,c,tl.,_ b1.::foro n.nd ·luring the tri a J.. 

( 1) t he :L Lnt i ty , n1. tiom.li t::,r ( j_ f krnAm) , •m:.c dl,; .':cri·~)t i o 1 

of L. t,_;· n,_, ' 1 \ i :·L\ .: 1 J' / :1:tc1~; 

(?) the · d c.scripth,1 o ::: t , ,.: c;ff,,nc1.., 7 n(l !; 1t;.. Dt.:n·tJ. t.~r i u )us,.xl.; 

( 3) tht.,.: ori ,_::i. ·t-1 _:-..n ·tuthcn tic· ,,.,·l c L'.Y o f Lh; ;juJc:n,.mt 
or f iidi .1;:..i 'LI;(. 'Jl,;ni,uncr..: rr:i.vo.n b , y Lin; ' '1•;~rn11r:i tu 
c ourt i n rc:J_pcct of L1Hi o T :nc ::., ,t.. •-• in ti1,~ 1,r us ..... nco 
or , b,.: off,,m<.lLr . 

,n::c t1._:1rr1 " court" 1.s u:; , d in U,;i. r; ·u· 1~clr :;11"..ll inclt11l 0 ·1 
:.1il.ib.ry er ·c;1iu:'.i'.11 or o!;h,.:i ' ;i l it·1ry 1·i bunal. . 

f;rtlcl\, V ·--·-- ----· 
Phu r::· _! 1 ,~ui1tr".r:b.n~ '·irti,;:; . .1ny ..ic..::c;liJJ . to ::.;u:cr..:n...lcr ·o · 

c d othur tl1cir ,~., 11tiu 'll,~ ", 1'1 f'o1 ,tH r 11,')·Liuu· .. l:,; • 

. ' li__,!1 (;untr.'.)..cting j-·,rty 1: 8.Y I't;.. l . .:;c o <·u .cr ... n:Lc:r .n 
n.ll c'~~ J. 0L1.;ndi.,;r , j f tl1 1.., of . ..c;nc · f o r ,:hi ob h1 :; ~ r·;n~~·✓X' i:J 
:r.•c.;q c.;st0 vr s cc,rnr,ii tLerl ,,it' ii1 r "L P·trty ' ~ jurir;, .icb. 1. 

I n -~J.l J.:., ,:; ·:,h .. ~•~ t-,;c c.,:· 1i.e1·'-' ·• 1:i ·I: c~nt .. : juz~ r,, .-cti v:.:; 
rtX;ll ··,t Lii.c ~ u~ • ,,J1.~·Jr· of th0 1:;11.,_, · r_lJ.u,r1..-<l ".,ffl.!· :i .... r , ::mch 

p(;::.:•;-,n sn· :_ ~- r,1..- ... ,, -rm.tL • ,; J est 1.o U1t..: Ge v r·rn. c.:rt 01' Lhc 
:~t') b:. ,_; f c,;1,, .1:,t:i.,. t1:i.1, l•~ -~ ,.\ _ 1,.L ti c lltni!1.~ U1,.: h·!:1vic::-: t; · .• xi..LUfJ 

P- •y._l ty it: res, ,1..,c t of !·It .} ].J1'_;.1 of:'i.1._•1,.c· . .c'Cl!,'..l.r .lin 1 
, , ·,;l.ich 

:::.urri..::fll.ic;.c .1.:.: .rec11H, :; t 

, I 

. . 
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fnr -rrhich ~"'T-dur i:.i !'V"1ue:~tcd !T• .. '.; l1l, i-; •11.t t.., , r· :.i run<L r -.,hn .1 1 
l'ir!1t · c t.. f i'. ted to Llic Govcrnm" nt ;,hi ~h r i1·:;t rct1u0,: t Ld 
t! ,c i=mrrend.0r. 

Ar t icl e. 'II 

If ,J..; ·,hc:i1 l,!10 n.: ·1u ";:; L J.s ,;1~.j_,; t c 1.l C..~t,.;d. 
of'f.~m'I .1 i;; · ,_r:-roi [~ i n •-!~V t:"ti.. .i.on or j c on tri n l ir ; ,c 
C (J\ r ts of l;l!i_; qu,J :~ I " d ! t.1 tv f r ' ,. c r it.10 , ',' lt, ~-bv. ._,, \II r .. a .i.J II) 

or 1,ot , ·, bj_cl i:, lJ 1, l ::;h.,blL: \•it!, '1 h.:tr li~ ·· muiMUJn pt.:n:1lt : 
I ·.1n tlv.1t £'o j_ • ,✓ h i c11 Lh0 ... urr,;1 1.,kr i ~-; r,.:cftt.:sL.::.:cl , th ·1t r:,bt-: 

1,1.',Y dt.., li .0 Lu :J . .L' i.!lik r l."11 Uf"i..il th,: .f•l'OC Q il:i.ne ., _LJ. 1 , 

t 1.,;1 nlnD. tvd. 

I11 L!ic., •.: v,,n t 01· ::.;u tcn,:c, of dctun.tion ·Ln 11 l ,.,• tl in--: titution 
lt·.tvinr :;L:,,n 1, 0 otu1-vl , tl t ~.·.,_.cu t inn ,,, f the ., :nt, nc ahn.11 
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SF.CRET ---··-- C,4-8(1) 
19 Se·,--, tembor 1944-

UNITED NATIONS WAR CRTil'!ES CO: :}.:ISSION 
. . ._._ .. __ . - · -- -··· - ---~--- - - --- . - - ---

' PROGRESS RE?ORT 

A~~-, ~~-~--~3~-. ~~--~~•~~s.i:~o__r: _ 0..7: _JJ~:1 . ~ t_er.~":e_z: __ :~_: 

This ~aper is intended to give an outline of the vrork v,hioh the 
War Crimes Co.,mlission has acco;:;rplished up t o date, an e~0lana tion 
of the need for an inter-allied tribunal for tlie trial of ua.r 
criminals . to sttp::_)lement the national tribu.1.a ls , togother ,·n. th a. 
description of the reports which the Commission ~ropos~a to issue at 
a later date. 

The intention to s e t u:::, a Coi11J,dssion f or the Investigation of 
War Crines wa s announced by tho Lord dhn.ncellor of the United Kinp;dom, 
Lord Simon, in a s peech in the House of Lords o~ 7th October , 1942, 
and by President Roosevelt . in a decla ro. tion of tho s i,me do. tc . 

Tho Co1rlssion, r1hich has n.ssu;11ed the rn.u:ie of Uni tod Nations Far 
Crimes Cominission > wa s brought into ueing on October 20t~ , 1$43, by 
a meeting o.t the Foreign Office , London, n.ttencle: d by ropre s e :,t a tives of 
the G~verni-:ients of Austrnlin., Bolgiu;;-;, Can.:::d.1. 

1 
China., Qzechoslovak.ia , 

France, Greece : I ndia, Lu:::e;r.bourg ,' Netharlo.nds, Nev; Zealand, Eor1m.y, 
Poland ~ South Africa, Uni tad Kingdom , Ui1i t c d S tatos, Yugos l uvi.'.l. . 
Of these Govoriuncnts all oxcon t t hose of Sout h Africa c. 11.d Cnnndn arc 
repre·sented on the Co;:-u:1issio·n. 

The function conferred 0;1 the Co;-,,r~issi on by . t:le Foreign Off ice 
meeting was that of i .nvc s tieo. ting nar · crimes co;·.li·.uttcd .1gainst the 
United Nn tions. It vrns t o exG.ir.ine the avo.ilu'bl c c:-.ridenco a nd ,.-,here 
such criroos rl.Dpeared to hav e ·b ,rnn c o:·.r.1i ttcd vr s t o r1;mort the -pcr-0etrn. tors 
to the Governn1ents in order tho. t their surrcndor for trial might be 
enforced on the Axis PO\rcrs. Six days aft er j_ts creation (October 26th , 
1943) · the Corn,aission held its fi..:-st iaecting and c.. sub-co·,·.'.!:tl.'ttee vrn.s a t 
once o.:9pointed ·to advise on the me thods t o bu foll ovrcd · in the dischc.rge 
of its task , , Tlu.s - Corro,,i ttec r e:mortcd o. t t ho Co:.u.tlssio;.1 1 s s econd ,.10cting 
on Dece~ber 2nd , 1943 , and the ~)l an ·rhich i t s uggcst0d v1os n.dopt od , 

I 

T:U.s p l un '\"/Us si..uplc in ch::1.rCtcter . Th0 Couninsion did noJ.; nt tc;· r:::, t 
t o drn.·,-, up n.n exhaustive list of rro.r crimes . It decided to proceed u:_J on 
the footing that i n t ernO:tio:nnl l.:ti-, rcg.'.lrds n s <'- u:,r crL·-10 n.ny offence 
against tho la.viS n.nd customs of uxr , nncl t !-hlt for t his req.son the right 
of the United No. tions to ·,:>Ut on t.rin.l Cls n t)ero on \Tho has COii'lLtl. ttcd .-'.l. rro.r 

- I ~ 

crir,10 any hos tile off1::mder who night f c.11 in t o tlioir l ancls -.rh .. "'- tovcr !·1::i.y 
have been tho place in Yrhich the v:xr crine wo.s c o::n:d ttod cn.ru1ot be 
questioned, .:i.nd further thn. t it \"la s for the United N.s. tions to determine 
the foru;·.1 before which the t'{(lr criuin::i.l should be brought to justice . 
'.Lhe , COiil!'.lission further decided, harrovcr, thn t it \'lould b o c onvenient for 
the ~1J.I'?oses of its mm \lar k to n.do-.J t tho list of vr.::i.r crimes prc9c....red by 
the "'esponsibilitics Cor.imissi.on of the Po.ris Pen.cc Conferenco 1919, so 
that the No. tion!J.l Offices night knO\r the vc-rious hen.d.i;.1gs t.mder ,;;hich 
nur crii:ies shoulcl be grouped ,En.ch Govoni.::ient il.'.1S o.sked to csto.blish a 
Nationt.1 Office for the rrork of 2repo.r:ing ch.'..'.rGLrl 8.[.;D.i ns '.; n.l10gul wn.r 
.cri.r.d.nals and transni tting "thei.1 ·;ri t h the relevant inforr.]."). tion end D O. t eric.1 
for the subs tan tin. tion of the ch:u-gos for xo.;-.iin· tion b y the Ccir,1;ii.s sion. 
These N.J.tiona.l Office s were t o be i ;1 close t ouc h , .ri th the Cb:.u:'lission. 
Fi nally tte Cluir:~n.n and Secrctn.ry Gener a l ve-...~e authorised: t o in.fer n t he 
Goverru,1on ts t he. t t ho Co;:1.:d.s sion \"/D.s r eo..dy t o c o ~.1cnc0 \ ior lc o.nd t o 
invi to ther., to tr:1ns::d. t c c.scs 8. S soon :is ;iossiblc A l 0 ttor i n t his 
sonze was o<l.d.rcssecl t o tho G-<)Vcr:-ir.1ents on 13th Dcconbor , 1943 . 

I 

I 
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Although tho Conr.iission \13.S thus r e ady t o j)erform its 
functions by the beginning of Dcccmb0r, 194-3, no casos of w• crime 
were trDJ1smitted to it until l~t Febru:l.I'Y, 1944. From Jo.n~ 4-th, 
1944, however, it has he l (l r cgulo.r rtc t; kl_y meetings at which it has 
discussed · vario · o.spocts of its task. ;;11 ir.1::_1ortrmt result of these 
discu;-1sioria ·,,as tht. the Commi:-.;sion' s t e rms of r ,.::ference , rere 

. e~~ended to include r eporting to o.nd ad.vi;.;;inr~ the member Govornmcnts 
· . on . leeal questions nnd questions of me thod an.'i. ::;;,olicy.. at the 

Forc.i gn Office . mee ting it hc..d buf:n contu u;?l tt'G ud thut such matters 
would be r e :(\:rr od to a.noth"'. r body of Gove rrunt;nt repre~ontatives 
enti tlcd tho "'rcchnio-:u. · Cor.1~ittee", CTid ::wmo appvintmcnts to this body 
were made but it r.as nov ·r f orr~'.l ll_y consti tutccl. The Unit~d No.tions 
Wt:JX Crimes Cor:irnission bee :: , l! con1-inced t ~ t such a ill.vision of tho 
vrork bet v,een t-.-10 s cp.::ir1.tc boui cs 1.l/ould. IJi; unf ortuno.tc ·md Ylith the 
consent of the member Gov0rrur.ents the Com:, :i. i~:livn itse lf a:3sumed the 
function:;i of the projected ii:uchnic:tl Cor.1m:i.tt00 . 

The Col;ll",d.ssion' 3 Hork the nceforth f oll unr1cr t wo heads:­
investi,gation of ,ra.r crimes ·.1i th a vi<.n: to t .:C•cJ tri:l.l of thr:: authors· 
cf thc:: s e crimes and ... :.n exn:,:::i.n:, tion .of qu0s t ions of 16.·,,.,, me thod and 
p olicy. It viill b e c1e scrib0d ·undL.: r th0s 0 hac1.ds. in the remc..inder of 
this r eport. 

INV.t:STIGATION OF 1}.nR CRiil/85 

The crimes invcstigo.t e ,1 by the Con.rnis,~i on hn.ve up to the present 
time been crir.-:a s conuaitt'ed in t hl; ~uropc.::tn ~·.nd .North African theatre 
of opera.tions. Their nt1;nb er ha s b eon sn'..11 in comparison ·,,.,1. th the 
numbe r of orir:10::; d1iol1 h ::1.vc u ei::n co,n.rni ttec'l i i. those r egions. 'rhis is 
no doubt due to the J if' f iculty of o°qt .'.l~ninr, pr ccioo inf om 2.tic-n while the 
J .. llicd t e rri tori ca tu ·0 still iri c ncr.ur occup G.tion o.nd while prisoners of 
\Ve.I· ore still in ent)nzy- hancl.:J . Evidence :,mff'ici0nt to raise a prima f o.cie 
c as e against z.n alleged offc.md(;!r crurnot 3 1\'riys be e x.t?octed :::.t the 
present stage. • Vfu:it the Comr.ri.s sion r o <7.~lir0::1 i .; thn.t the mo.t :::ric..l b of cr e 
it shoulci show -i;hn.t ther e ir.: r <J o.scn to beli,w u that c.t ·r1;JX crime of · 
r eo.aonnble import3.nce h n.::i been c01rnni ttcd , 1.J'l.li. th.:.t . t~wr e is good r eo.:.:; or. 
to think that t he o.lh:gu l offender, if o.nl'!vhcn he ia· p ut on tria l for 
the offence, will be convictc1cl. It is n ~t, theref ore, c.: s sentia l th<.1:i:i 
the nrunc of the rLccus od s houlrl b e lr.nuvm, if it is r 00.sonc.bly . cert o.i n 
trot it can ~mu. will be obt::tin:3c1 . in d.ue cour;:;0 ; · nor is it es ::icntia l 
t hat the evidence should' b u compl e t e if · it i s rea sonably 8leor trot 
furthe r eviuence cLU"i a nl will be 8.Vo.ilo.bk on the s p ot when the c ountry 
where the crime _-., s comrr itte(l is · libu r n.t () cl . 

RECO.MMENDi,T IONS :JUEi t!'.r'J.'SD. 

The work of ·Commi ttc;e II of the Co!TIP.lin..; ion ( do n.ling with 
·E.'nf.orcen1c,nt) and of cfommittoe III{Legal Que stions) h o.:., resulted in the 
adoption by ,tho Commiss ion of th8 following r ccorrun1.mdD.t ions wr.ich klV8 

b0.en· tr-msmittc.a. · to the Governments of the United Nations repr csentoa 
I 

in . the ·. Comrnis ,: ion. 

( o.) 

(b) 

a Recommcmcbtion 11.dopt ccl on Mey 16th, 1941+ ( c;21) tho.t the 
Goverrim(;nts through thdt. n a tiono.l offices should con111unicut o 
to trLc Cor..mis ;;;ion lhits of th.1.; envrr\Y military ·nJ. civil per::i ons 

in n.uthori ty in e n.c h occupied district El.!ld. particulars, so 
fer a s !mown, of wEJ.X crim.8s committed in those· districts; 

I . • ' 

this Recommondo.t ion -".. lso ~dv oc n.t ed that Lh0 mili t ariJ .'.luthorit fo s 
·should put o.nd keop undor con trol a l l persons whom they found 
to be or ·to h e.. vo bee n memhc..: rs .of t h (: S . ;:, . or the Gestapo. 

I I 

' I 



I 

\ 

( c) 

( d) 

( e ) 

- 3 -

a l a t e r r.ecommvn dat i on adopte d on Jul,y 18th, 1944 (c • .34) 
providcu. in the case of the sta t e s which w0re s a t e llites 
of the Axis th-,t me ,b e rs of the Gc:rirucu1 S .S. or the Gestapo 
found in those countries and t hc;; me1 ,bcrs of thE: police force 
of those countrie s, -rhcthcr civil or military, who h ad 
s erved or \"11..iro still s e rving a ::i district chiefs in any 
c ountry occupied by Nazi force s shou ld a lso be put o.nd 
kept und~r control, 

a Recorn.. ,8n a tion adopt ed on Juno 13th, 1944 ( C. 31) aa to the 
type of cl3.U3 '3 ·:,hich rni ght .,ith advant(J.gr;; be inse1·t ed 
in t he armistice to en sure t Lu nurn.m kj • of persons who 

nere wante d in connect ion \Ii th Ylar cri'.,1e s by the Govcrnmcmt::: 
of thE: United Nation::i; 

o. Recc:runend~tion arloptucl or; June 13th , 1941+ (C-30) 
f a vour of the esto..blish.111ent n.s po.rt of the Supreme 
Command in enerror t e1·:::·i t or y of u 1~roup or ::-,~~ency to 
Viar Crirn.i::: ~ Commi ::is ion in its ·,:ark. 

in 
Allied 
he lp tho 

• 
TRA.N!::>FERS or, ·,;J...R CRiifiN.AL.::j 

In ord.c r to L1.cili t a t <:.: chc: t r ,.uwfcr by onu of thE: Uni t ec1 N4-tions 
of vrar criminals who are in its custody to 2...11 -thcr of the Uni t ,s d 
No..tions de sirou:J of pl acin£3 t , inclividuul ,o.:r crimina l in qu estion 
en trial b,)for e its na tio~.::u court ::: , th,.i Co•.' ission r,ns frarncd on is 
tro.nsmittine to th0 Gov0rnrncnt3 of t he Unit ed ,-ra tion,; the ru:-cut of n. 
t:ccaty for this ;n1r,;:i o:::w . Tli0 dra ft is bm;eJ u 9 n 8. t ext v,hich ,1.x:; 
prepared u.nrlcr the aus pi c..; s of th.,; :i·hni:::: t ,;rs of' J113t icc of' :.:;omc of t he 
Uni t cd ,r, tions . The d.roi't sub" i ttcd by t hl, Uon ds.:;ion i s o.ccompani e;d 
by an cxpl an o.tory m ·moro.n dum ( C:.L~7). 

XTRADI'IION' BY J'rEU'.rR..1 ,L ~'.L'ATES 

The Com is ~ion hru3 not nv.:Lu.C · ny r 0cou-:cnr~ . ...1 tion ··ti th reg '.l.rrl to 
·.va:..· cri,;iinn.l s t aking r0fuge in nuutral t c cdtory . '.I'his matte r h u ... 
a l ..c':l .::i.dy fon,10<1 the obj(.;ct < f u.iplonatic r c;pr .; Slmto.·• ons by the 

I 

Uni ~cd Kingdom, Uni tcc1 ,.Jta t t] s and .3ovh:t Union . 

TRIBl."NA.Ll r'01 'i' HE TRIAL OF i'it.R C};{I MIN'.LJJ3 

'.:.'he principl e 1 id .lc;,,n i n t ho ,!,osco·,: D..;clm:·ation t hat t he authors 
of the Germ.:in ..... t r oci th ..... 8.ro to be sent b ck t o the c·ountrie s the r e 
t he ir crimc; s vrerc comr.•,it t -)cl , the r e to be tried by the 1mm and in tho 
courts of thom:: countrie ::i, ha s forme d thJ b~3is of the '.tork of t he 
Cornr.d. s:::J ion. The mc. jorit y of t he Ccil:I C S "hi c.;h ho.vu be(jn trai smitted t o 
t he Commis f.. ion cWJ. o.ncl vtill b ·c b r oueht t o trial in the nation.:u ~ourts 
of the: Unit ed Nation:::. The r e.: i ... , hovrov r, c. differen ce let t0Ln the 
l egal pri nci p l e :::: dopt e:c1 by the Contincnt c.l ountrie s Md th,os0 "hich 
obtain un er t ho Ang l o J-vn<::riceJ1 sy 3t em. Undur the l · tt <) r the ordin..:...ry 
dourts cf t h0 countl'"'J Jo not in th0 absence of opc:ci.:-J. c.rr~m ements 
to· the contrary h :..t.VlJ j urisdiction over the ~et a of an em:r'"(Y in tir,1c 
of ,·1a.r; consoquunt ly war cri :!(;S "'.Tc not i 6e eral cognizabl e by t he 
ordin::uy court s : they ;_i,r (.; d0alt ·,,ith by !id. lit -- y trib tma l :.i or 
milito.ry commissions . On the Continunt th0 pos ition is clif1\::rcnt. 
l\Il ci.ct con d. tted by .::...."1 enc. in tim0 of •,r:u: i 3 covuzab l t.: by t he 
ordinDr'J court s , ,mJ J.l'1 of '1,.;ncu ch:.,.rGe r •.i1rnt ~m 0 1 C; fl'\Y must b u clco.l t 
v i th in n.c ord'mc •:; ·.1i th the::: l c:.,s •.11 1f'orcL: by thos '-' c ourts . I t 
follO\ .'..., th t c. Hor criu:u , i. t] . vi ol o.tion •u.J.· thJ l ::n,s of ,,o.:r only 
f u lls within thu jurtsd.ict ion oi' ~uch courts i f it is u] s o o.n offence 
<1.gains t tl ~ 1 _ . ., of the cow1try . 
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The laws of the ·united Nations on tlw Co:1tL1ic:nt are not u.1,ifor;-.1 
in this respect , In the c::-.so of ~or.10 st.1.t cs the cr L.i.nrJ. l n:,1 ef 
tho country docs not cover ;:'"11 vi-:) l u tions of tho J;\·.ts of •;r.:t.r Whl ~ 
th.1t is the case o. vr~r crimo corx:tl ttcd in th.1.t country or :'.1.go.in.st one of 
its M,tionals 1 r.in.y not co11oSti tu·?-:c :.'. crir.1e and vroulcl 1;o urr.:.)unishod unless 
s o:·.1e other jurisdiction co..n be set up co::ipe ton t b clc.:t-.1 with tho offence . 

To r.1eet this situn.tion the Cor:u:iission i s c:-.tisfied th..,t c.n intor­
c.llicd tribuno.l cc~c-t ont t,J exercise jurisu.:i.c-cion in any ce..se of a 
violn tion of tho l :1:-rs of i,,ro.r should be so·~ trp , Thu Conrnission. is 
n ry;r cng2.gocl in the prcpo.r ::-. tion for consiclcr ntion by GovornrJonts of u 
draft treaty or convo ntion for the cst~-'.blish::1<"1,1t of rmch c.n intor­
n.llied court J ~cl ho}_J0S t o su~J,:,i t t his druf' t e. t n.n e..:.rzy dn to . 

An .::tJ. torn.'.'. tiv0 o..nd 1.1oi•0 r .:i::_)id 1:1c t hod of se tting u _; such o. co\lrt 
-.., ould be by :1n or:ler of th0 Su:.::,r or.1e Co.:-.::1.'..lnclcr L , the field ~1. 

d.rn.f't rcco·~1r.i<.md:'. tion fo;..~ t hi s :;_1uz:0osCJ . is also it c ourse of prc~· . .::.r.:i. tion . 

Tho institution of such 'ln intcr-a:J_li1..d trib1..ll1,..".J. or tribml,'...U:J would 
bo usvful i n nthor cases a s 'dCJll C.. G t ri osc \;here t h0 crL.d.~-1 1 ::1.., ,- of tho 
c .:;untrJ ,:Kty ·not rc·nckr n ~) ~ .. rticul~l r yr,.'. r crir.10 pu 1i shc.ole ('. t L1 ll. Thor o · 
rr.ill be cc..sGs in s o;ne Continentc..1 c ountrit:s 1·.,here .:·.11 c.ct uhich r.1i0ht 
constitute n. s eriou.s vioL~tion uf ·he l a:,:n of ,;rc.r :.:i~;ht if donlt ·,rith 
under the ordi:rv:i.ry cri;.1i no.l l U':1 of the c .... untr y 1Jc sub jec t o,uy t o a. 
pena.l ty 1.-rhich r1oulc.l be g_u i t c i:t1<'-c1c q_ua t o . 

Such a tribun.:i.J.. r.tl:::ht ~lso ·:) u usuful t o t he ;,.n i cd :.:'li-,r(.,r:J f or 
dea ling \7ith ·tho, D.uthors of sonc o.t' the ~.trocit ies c or.tLrittcd by tho 
enc,·.zy- \-rhich ,1ere no·t c o:.,;-Ji tt.::i<.l in any on 0 particul..:.r c ou.11try . 

Wha tovcr c.:)_;_11icc. tion Lny Ol.' ci vcn 1..,y th~ .'.\ll i ,.:c]. C'rovcrruents t o t he 
!J.'.:l.Ssaco i n tho ifosc0 .:r Dccl.J. rc..tion t ln t tho trc. .:-.t::.1,:::,.1.t t o be 1:,ctcd out · 
t o thG :iuthors of \/CJ:r cr:Lic::; _:..rhj_ch h:1vv n o ~)-.::c' ticul ".r e;eo-::;ra.r; hiccJ. 
l ocation is r 0s crvod for c. dccis:i, ::in of tho .AJ.J.ic•c. Pori0rs , there Ylill be 
sor.10 c o.s os '.7h0rc the b ru.'i:;;,li tic s c o::::u tt~d i n c,.:nmtries occu~Jiccl by the 
ono::zy- on the Continent of Etl.I'O}J0 b..':.VC bee n dir.Jctly 1).:tSCcl up on clecrces 
or ordin[mcos issued by s cuc I.Ii ri.istor or f uncti ·:m::- ry in Borlin . The 
}JUblic i:r.i.11 not r c n.dily undcra to.nd · rhy the; N:J.zi 01':Cicio. l o. t tho hcci.d 
of the ~ -~i nist·~tion in :1 :p::i.rticul.'..1. r occu~, i ocl c , ,ur.try is t o be l)Ut on 
triq.l for n. ,-rc.r ·cr:i.;.1c ~uch a.:3 tl1cJ is sue of ,., 1 ,)C[t.l. or clin.:tncc ordcrin[, 
tho cor.nulsor} de1 1ortc:. tian of l .'1.rr'c rn1;:1bcr of the l oc ,':'.l ii"J,~1)i t r,nts 
t o Ger.::?:uw to u orl,;: thero , if the i'o.;rizte:t· or flmctbn.,.,r J ·,-,:10 i~H,ued the 
dccrcc on which tho l oc 2c l ordin, .. 1.ncc ', i -:'. :J b :,a-:;d i s not n.lso t o be p'J.t 
on trial For the l e. ttcr .• ur-.:,.,osc , ho·,;0·,rcr , so,:!0 int cr-n.llied tribunc.1.l 
·,ril l be :.i.<lvis.:-tblo . 

REPO:ElTS ON SPECIAL CLASSES OP. ·. !AR CRii JS 
• I 

'.!'he Cor:r.1i s::, ion lY'.s in vic-,r the pr u::~'-r ,". t i :.in of re:,orts on s otlO 
Qf the. cla.sscs of ·,·:a:r crir:ics \7hich ho.v0 b _ L.:,.1 co:.1i.ri.tt od. i n the course of 
the 1,r e~cmt stru.:zlc 

MQ.!\Y of the b ruto.li t ies Y:hich h:we been · c or., Ji ttecl by the cnei:1,Y 
c~nnot b e unders t 8od if thvy c.ro r o l~o.r decl :.-.. .. !-.,er e cr ini nal uc t s of · 
indivic1.u.c.l or .grou1>::i of individu:,.ls such ~G h:wc occurred in previ ous 
,-,c.rs . Sona of c ourse hrwe t his ch:.r.'.l.ctor , 1 ut -th y nrc not tho ,:-ios t 
ch.arc.ctcrintic . The s: cci.:tl fo~c turo ·;;hich h:\s :.1a :-l:~d and renclcr od s o 
horrible the strugr,l c oi' the A.xis :_r:>o;·rcr3 for ·mrl<l do:.1i n;.."l. tion ha s 1:>cs::n 

· the c onst::i.nt r ecurre~1ce in yursu:.LncG of c. ),,licy ·.h ich vr:..s dict,1tc cl by 
Bt.rlin of cr:i.nes of we l l - i:P..r :.;:c.1 t y~ic.s , c c.ch c:.1.. lcuL- t cl t :J soGu;-C .:i. 

? nrticul,:::.r ')J j cc t or '::) jcctz anJ. cl clib0rc'. tclJ o_ dc;..•c.,::1 or uncour:..c;cd 
f or tha. t ~,ur_,csc , :xnc:-r_;) J. c.is L'.r c the c ::i.. i::.,..1.io :'-;; .ins t the Jc ,-rs , t he 
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c ,c.7:._,..:.i gn ::.0.:i.inst tho l\,lish intclli ~onfai,~. the '. :-,:~ro;:-s of the 
'J:JI cont r r. ti ;,1 c:-!, .... ,s, tll-. :J,. s n ~~;.ccu-cio,1 of ~i o::;t: . _.., :::;, <l.ootructi on 
of viL .. .::.,ses o.nl ot h0r for: ,s of t-.r~: nris: ·, --..i •. ,-.r.::. Ye 'b::•c,::·:inr.; th 
s·: i ri t of o. :)o:._:iul,:.tion, 

The Co· _i;-,1ission f co l s t h .· t thl) policy ,),.' ,;yr.; tu~.1.:t tic })U."1.i ::;h;_,1..,nt 
of u :.r crines i.rhich -~he Uni t oC'. m~ ti,ms h'.'..v<.. :--.ci.:.i:_) t od ; .. c.y f ['.il of its 
_· ur,)oso o..nd eve n :;_:>r ocluce c. r vvuls i on of r ~-:_;1-i.:..'. r f ·•0 l int: in curtn.i:n 
cotmtrics , if t his csscnt i f'.l f :•.c-c; '.1!1ic!1 i ::, th11 c :·'.h.f rea.n,m for the 
p licy is not 'or oui;ht b.onu b _ the :/u'ol io. 

The r c~:'Jr ·cs ·,: d.ch the Co:J,-.Iissi on lu :1 i a 1.1i nJ ·,rouJ. (1 :ie :·_)r <..:::_.):.lr ccl ·.-ri t h 
D. vio'.r t o ~m'ulic1. tion ::.'. t the o.::;,~)r opri:"\. t e; r.,o:.1ci- t .:-.n c".. -.-r,Yulc1_ sho•.1 t h0 
c o1· option tei;;!1,;on the :Lndiviclunl cri ::1cs of t... :1.c ., ~ ,;_c ::-.nc.1 the- co .~1on 
11olicy ·.rhich th-.Jy o:::-~--r ussod J tllvr o~:y :-.'<".t:in[ ; i t .J.·.:.:d.:.., r f or tho go10:i.1 ~•.l 
l)Ublic t o c0:1:_)r 0ha nc1 the jus t ifi.e~:.tio::. f o:.· -·~-nu. th-.: nc c0ss i t y of tho 
scvori ty ·.Atle h ls:vl b een s h ";-,1 .;-:,·.1,:1 rcls t he ir ::,)er; 1·:. t r.0.tors . 

· An .:'.c.l.d.i ti cnnl r 1.;as~m i'or t 10 p:..1 
: ~ r e t i i ?1 ::..n t:' .. 0vc,1t u.:.l ~:-u'..,li:::,1. tion 

0f' such r c.::_:,cr-c"' ,mclcr th ... .::i.u\,hori ty o'i: thL' C0;_;i·~i ::;~; i on is t:10 nood f or 
c orrcctins t h0 i i.J.1.. c.. ~.r:uc11 · :i.s c~11 t 8o :.)z-<..v,: Lnt th1. t th;;. s t :n ·io::i of -~he 
ho:tror ::; · pcr;c t :cc. t e<l J r thv 0110· ·er o.r0 u:..1 true t :rc:.1 ·~\y e:c..::;:;or 2 ·i;ions do sir 1,.:c.1 
for · ,r o··)O.c;;-c.ncw. ·0tl.i'." )Oscs . · 

.. . J.. u - -

Tho r 0por t s Huul c1 t hcr cfc:.1c be f'rc.::iod c. o :·_,. t ,) c.1e: .10nst1.~c.te i i1 ,:-,. 
rccca.L~;:i l e f or ,·.~ ;,;hic:1 r:'i[:;ht ~, c c:; .. :J0c t ucl t o ~10 of' .i.nttJ r o::d; k ·chc :.x:ilic 
a t JJ' r e v n ot r.1~ r oly t:1.0 t3cnc~"--..1 ::n l i cy j_)U'l'.'Sucd by the .. \xi::; _, a,:ror s , c.nd 
the :')['.rticulo.r c.:)~:lic.:-.tion oi~ t hc.t :_)Jlicy :L,, ,~ ··. c 11 of the occu .. iiod 
c cuntrios ; '!Jut a l so th~ f ·· cts rlis c l o::; cd i i! .the c . .:i.s , s of ·,r' r cri:.1cs 
~).!'J u e;ht t o tri.J.l :-.n d t lYJ riw.is'.:1·.1e;nts in1lictccl . 

F.AR K\STERN SUB-Cm.D.!l SSION 

Tho vor :: of tho Co:-.uisni on hc.:::i hi t hcrt0 bcui d0vo t cu. e.l.--1os t 
entirely t o \7f'.r crine s c c: i:: .,ittc<l i ~·: the 1<:ur :,~)u:.:, t ' .ncl ,\fri cr:n the,:i. t-.ccs 
of ·:rc..r , but \-rc.:r hc.s nou b een in p1•00:·cs:J for ·,ny y0:i.rs bct-.rccm Chine. 
[.nd J c.·.J.::m ".nd f or u shorter -)e;r i od bo t rrccn J ::-.•,•f'.n ·· ncl the ·:.r0st0rn :Po·,rcrs .. 

..; J. ..I,. • 

To cope vii th the •;ro.r crL.:cs c 8r.1i.1i ttcd '!Jy ,T"-::~n i n the F.:i.r Ens t , 
th0 Co,.i:.1ission has o.do::_ .. , t c cl :1. :::~r o:._)OS" 1 i·.:n.<lc by the Govc:ci:;;.10:nt of Chine. 
for th0 e s ·l;nblishr.ient of a s tW-co:--u ission J.t Cliu:i1,s~.ing T'. ds sub-
c or.t".1ission vn.11 f uncti or. ::-.s " b r .:-.nc h of t he Co:-r.!iss i on in London .. 
It r:J)..y eventup.lly bu f ouncl noccss~.ry t o s c t U? ot lwr s ub-oo:.il:ri.ssi cns 
in the FE'.r East. 
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SECRET ---- ,. 4-9 
22 ·septem' e r , 19411- . 

lTNil't'D IfATIONS Wlill. CRIMES 'coi i,rn ION 

DRAFT OONVEifrION FOR 'rI-l.E ESTABLI::lHMENl' OF A UNITED 

NATIONS JOINT COURT 

.Memorandum by the Drafting Commit te e~ 

• 
Note 1 

· h e Pre amb l e h n been de signed t o provi de an appropriat e 
setting for .Articl0 A 111- which Corrnnit t e II decided. shoulcl figure 
in the Preambl e . 

Not e 2 

Articl e 1 is a re-dro..ft c ove ring article s : A ( Preu s n 1), 
A (Preuss 3), C ( Preuss 2) and a new article of which the text w::i.s 
e..~ ·ept ccl by the Comrri ttee on Sept e.mber 14th. Thes e n.rtic.:l e::: had 
no--c .:ll l been clcalt _.,ith 0n the s ame line s . It is b e liave d that t his 
n ew nrticl ::J covers the S3.Il1e ground without change f substru1ce . 

~te_..3-
In Artic l e 3 "1: ,mb •ro of thu Court" h c.s b '-cn !.lU stitut0cl for 

'' JuJ. __ :es'' for tho t ·e8.r:on that if the jucl~~eo ,:.:_ c to be e l ect dc from t ho 
m0n.b-:rs of the.: Court it is use l e ss to have i..l. n unbc r of th,:;; Court who 
<lou::: not pos s-:J:JG th(' ualific::i.t ions ne c e ssary 1'or e l ection a .., o. juclg._; . 

Jrot1v 4-

Articlu 5. TL~ t,..;xt sub.' tt ud by the Dr aftin.r Co. L .i h0e: i.::: 
i clcnticul ·,,ith thc-t .• opte,L by Committee II , but tl~e Dr'.ll'ti:n~ Conrrai ttcc 
,:ishuo to lrav, :i· te 1t ion t o the fact that t ho -:ff't: _t of i:1s i:.. rtin -, 
the phr"1s , " ru nultinc fro :.l.r,,y c..uso other t h.:.,.n l,1'..ctio1 J.S juclr.~o o:f 
th-1 Court " , ·'fill b~ to l imit tho number of clivisions ·,Li ch H ✓ill b J 

_po,Jr.::ib l l, to c r,~...i.t._; . For i n::,t .co , if ten Po, ,ors ro.tify th~ Conv0ntion 
··.n l i f .Jix ju,1;:~c:u is r C'13.rdu r1 :•.3 t e 'lppr opria t ..; n~u:ibcr to b] lL v tll u' Tl.­
for ,:.l h liviniun tlin·~ ,wul d , . o.f t C;r ,.mough .. uJ.,>, s !1L v u b,, .:n c. l c:ct ..;] 
to constitute fiv -..: · i v i s iom;, b e no members of t he Court l uft, :md 
r.:o. 'H::q_uvntly no po.rcr to c.:xpwl'.l th•; Court s ·o .-.. ::: to c · u·,.t u ..1. cixtl 
liv 1sion. '.I'Li.., r:,sul t ·,,::.s pro'L-1bly not observ .;cl :bcm thu Ll.'!10nw,,c nt 
in 1•ocl uc.; •l on ' r1pb.:r::bvr 14th ',::i.s ulo1Jt cc1 . 

l~~ 

n.rticl0 9. -'tr--~r.c::. ;h 1 .in nu,, . Tht; d.reii' t ·1.s it J., 1·t CorrJ itteu 
II b.J.cl no provi::.:io 1..; ·.rit1. re1:'.~1.r o thu r ,; sip;n;.tion OJ "- j u ·1 'u . ~h .... 
V .rr. 1,l·. irii,1'cYl1J<::•·' 1.~.7 tht: !Jr::..f'tinr~ Co,:r,d.ttu; i.s int, ,. l,.; 1 co ,·n:mrJ 
t l 1.t ·.n ·ntir · 1iv ·:-, ion !.ll,,y· not[)(; pc.rs l ,rsv1 0\.'111!' tc, thc·r·.J.i1rn:,ti()(1. 
of ·. ;iJ1 1 '.C ·J£ i. i ht h·ip11cn "f' th"' ru ,,,u1 ·r::: 110t £'iv,:.; ot h ~· ju.1 ,•.:; 
.v .i l ·J-l J on tl:, r.J ,c,t . ~'hi::, mi •l t ·: 11 'occur i :.' tll c:.r · ,;, ,l\; onl,v o:,,_. 
UVJ.:J c.,:,- f'un.ctj · ·li 11 ' :i.l, t;;_ ~;,·Lr~~ Gt . 

i1.rti ;J.(. l r.: . 'L':,; ·.: ,con l ;., .,.;nt,; J c·..: h'l ..:; ·r, c:n ~- · 11...( l to o1>· L.tu uo•1,;t•J.t 
r• ·J,t;,tJ t ,,,. i n t:, · • ·· j•t or "'l!~, (Ji_u_·t , !,.l i b:i di i:..;i,1:1c" . 

I 
JI . 
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Noto 7 

Arti cl 0 13. Some wor as hav 1 been :1,lded t o pr t;v'-'nt t he 
n t:.cv:J...,i t y of 1 v okinp, t ,e -- ntiro Court i n p blic rJ•,; uoion t o 
embl e the j ud6 e ::, to t .::Jcc the. oath befor e..: c l t c ring on su h 
clutie t; x; tho e l e ction of the Prcs i clunt or t he pr upc.l"~tion of t hv 
Hule s of Court . 

N t o 8 

'i'he Prot ocol ciaum: s 3ubmi ttu by tho Drafting lior.rr. i ttui.J 
rn_;.ke; provisio1 for a p oint which nas not cov-- r •.:.d b th:J toxt 
r. ons · Jcrvl by Committee II , n .x e]y , the ,-,i ndi ng- up oft u Court 

1.ir,c.m its ·,,ork ha., b l,,m · co p l e t ed a.nd thv bring i n[r, or' thf1 Co. ve 11t ion 
to 3J1 end . 

Not o 9 
The other cho_n ,c s are pure ly vcr .:u or conc1.;;rn 01 J.,y t h-- 01~dc r 

of the Qrt icl c,s . 
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SEGEE'£ c . so 
22 Supt umbt.:r , 1941.i-. 

UNITED NATIONS ',L,.H CRThIBS co1.:11:ISSION 

CONVEN'l' ION FOR 11IE ESTBALISrThIBNT OF A UNI11ED fa.TIONS 
J"OINT COURT 

Dr aft Prc?sont o by Committ 00 II 

( Nt.:.P1e s of the Hi gh Contr ctin,G Parties •••••• ) 

de::.:drous of ensuring that t he perputrc.tors of' v,-.xr crimes committuJ. by 

t ho cmoey s hall b e brou~_ht to justice. 

Hoc o0 n ising tho.t in gen eraJ. tho a.ppr opri ,. t c tribu nD.ls for t he: 

t ria l "n'.l punb w.1.mt of such crimes · Hill be n c.tiona.l c ourt::i of the 

U .• ito cl No.t ion::; , 

i';indf'ul of t hl:; oc:Jib~li ty tha.t case s m,-._.y occur i n ,hich s uch 

cri mos c·.n·1ot be c onveniently or c f fcctivdy ·punished by D. 

n ut i onul court , 

lfo.ve doci ,lod t o st..:t up in. Intor- 1-1.llicd Tribunal bcfor(; ·,rhich t h-: 

Government s of thu Uni t oc1. Ho.tions . y .::1t their rliscrution bri ns tu 

trial IXJr :.; c.ms iccus ecl cf '"'n offence t o ,:hich t h,J Conv untion :.,ppl;i_ ,_; .:;,; in 

pr ·fcrt.;ncu t o l>rir1t'"'.in,--r them b vfor0 :i n.'ltionul court , rl 

For tl i ,'J purposu ho.vu rl.J?.._)ointed :i.::i th .:d.r p l vni pot ,mtio.rios : ­

( n:'-1: .e :J of .thu pl ,mi pot 0ntiarius ) 

..rho - }:,win.~ COiiJ11unic:..ttc 1 their :full pmrur::i f-o l 1 in rrooJ. w1J duu· for; :1 

l ''.I'ICLE 1 

1. 'l'],t.; 0 sh: ~11 1): 1.st ,.bl1:.:h.: 1 :•. Uni t oc.l ht ions ',hx· Crirr. ::.: Court 
f or t Lu tri -:.1 , ,nd ;.,unish::1ent 01· J vr;:;ons ch:.i.rr:vd ,r.i.th tl'..•: CO',:ti.8 , ior, 
of ',n uf r ~iwc: ....,._;'Lill::..· t • .., 1 -: ·.J ·:.nr cu8t o1n:J o. ·:.-8'. . 

2 . . 1'L0 ,it tri::i lir, c. io1 , .. :f' th., Court ..... 11·1.ll <:Y.t :iv: t,) tl t i · .l ruv~ 
puni ::.Jhwv11t vi f(t' ,1,.:r...,01 - . i - i.:r:ip,.:ctivu of J:"~il or )(,.., 1 t · c•n - ,:11 i 

}in_::; CO,rJid.LI:; , li:'·•.ttu11,,t ,,1 t r cc~~ .. i t , or Ji,, ::; \J ·kc,.;' , c .u::iul ; / . 
.. i ,L.J , .11t t ,.;l LT ·i ,...it; J ·1.noth•.:r t\•,1 -.11.n to ca• i t , 1,1· ·l,y hi::: 
f ~ilur,. to f'nlJ'il ,lu"LJ incunhur~t u;.(n: 1 i· , ].~;~ l i .1.., :l f' C<.>1'1' i.tt 1, 
..... 1 , ff,:n_,..: ·-t_ '. i. .. ;-~ tL, l:x,/:; u•J cuoto. ,_; ,, ,,"t.r • 

.) • '.'h(' ,_"ttJ.~ i . .;rl j Ct i 
of·~ r.r;,:s cu, tL,· l. lj 

... uLi C.l'~ t.,it [~ { , j"" t'v v:: ~ 

I 

c,:f' ·i;h · '\ ti..:ct • ..., t,~fi •., t JiuVt, ,,! :u ~xt, .,, 1 i, , 
i;}l.: r..;.J ... i: ·s ,.. t h1: · r- ..;l j\rc'-':-j , i;L• civlli r1 

1. ·;;cn;..; c!ti1 , 1u1 l ..:1· ti-. ..,u.,"tl\Jr.i t, , t1_,-1 , <..l"'' 
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c l ai r .• or colour o authority of , or il1 c oncert , d.t h c. sta.t e or 
ot her pol H i D.l t.m ti t y eiP ur,eu. in \ ✓ or arr; cd h stili t fo s \:i th n.ny 
of t he Hi .,h C9nt r 1c tinc Par tie s , or i n h ostiltJ occupa t ion of 
t -.; r ritory of ·~rzy of the Hi gh Contr!:\cting P urtie s . 

ARTI CLE 2 

The Ju ~gus of t h ,:. Court and Afon,bc r s of thr: Court sh111l be 
<] luctod in accor fumc e ·;lith t he f ollowin p ovisions 

( a ) With i n t h irty c.lnys af' t c r the coming i nt o f or c o of t ho 
Conv E:ntion , e n.c h of th0 Hi gh Corit r actir1g ? a.cties s h 2..ll L\.._-1point 
t hreo persons c s members of t he Court. '.1.'ho names of t he pe r::; ons 
so /).::_]p ointed r;ha.11 b e tra11smi tt r:: d to His Britannic Ma j e ,,., t y ' .s 
Princi p.:-.1 Sccrut ary of St ate for Fore i n Af f a irs int ·0 Un i t ud 
Ki ne; om, Yrho s h all c o1 r1.1unic ,., t e thcu fcrth,;ri th to the other iie h 
Contractin~ Part i e s . 

( ) With i n fift 1.;ur. clays , t t.;;r the com1ui1i c c'..tticn of th,..: 3.:tid 
nm:1e s to -~ 1 Hi gh Contracti g Pc.rt fo s , His Br itann i c 1.f:t j c:8 ty '~ 
r--ru 1ci :9c..l Secr.Jt of St~.t c f or Fore i gn ; f f:/i.rs sh··.11 c r.11 c... 

coaforencu of r upr r.::::ontati v es of th(; Hi gh Cont ru.ctin; I' .1·t;i ,.; LJ t c, fou ·t 
i n Lon · on 3t s uch t ime c.nd p l ac u , .1;; he 1:wy llir ec t . 

( c ) 'l'.t c nf t,;;rcmcE: shal l proc c.:1.::d to tht:- 1, l uc t i n of th...: julco c 'uf 
t hu Cc;>Urt f.rou J.uons thu membe r s of thu Court . TI:.c oluct ion ah.el l 
t ·Lk:•.., p l 2.c0 by .'Jeer .... t b l lot anu. by such .:-1·.:: thou. of v otin::; ; ,r.; t i.1c: 
c on.2,, r ,mc e !°:'CV lv t, ;r .. i nv . The r.wJ ;t.., r of jUd['.C:: v to b0 ,..: 1 ,,c,Cc;t .Jh:il l 
b1.: ·lu tor.·i0 in(),l b:· ho confer ·nee . 

( u. ) ,-,ny s ·,,··tc. ,.:hich nccor.ios J. p:.rty to t h<..: conv._;rfcl on ...f tur it h:...u 
c or.i,; int o forc .:: , oh,.11 D.)~oi nt thr oe u~r1bors of thf:.: Court ' .. s p r ovided 
in J.v ~. ( ~) . 'l

1

rJ01:V; no.r.,0::.: ...,h-.. 11 in th<:: s ru !U .1·rt.1U1lJr bo con" .unic~.t ed 
t o th;.; ot h..; t'it:;h -Jont .c1ct l ng P-.r t foa . 

;i.RTICLE 3 

rh ,...: 'T1Cm t...: r[; of t l1 ; Co1 t 1.,Jhr .. ll 1.) 1_; n~.ti o11 ·.l~ uf th- 't, i ~"ll 
C1.. t:c ·.ctinr, P . -tiE· .. n,l sl' .. 11 p o::; ,j0 ::; ,, t hu l i 1_),ust lt., ., J. 
nu slif"ic:.t i on., • . 'i'}-,..,y s h: 11 br., onVGr ..., ant tti th .; itr.t r --~11 ·li:;h 
()r r7 r onc h. 

;dTICLE 4- · 

Th-.J n .t<; of ti . ...: f' i rat "-- /cin. · uf t h,· C .)urt :-J h .11 s ,.: t ly tu.., 
conf v'r"'uc ,; ~ferr...:l to i 1. J-.rtic l e 2 , ~;~.,..~, .• (1J) - t Liti fir.s t 1,1v-...: tinr..: 
er r 11 I .: i n Lr,nJo,n . 'c'h.: Gour :-.:h .11 tl ; L:U1)<.,ll l..,Ci (k l_ JOn its [31_; ;.L , 
'.;hi c L it ~- ,y ch"...nr_y r,, t JV tir-.,J . The: Court .uy 1Gci t'l0 t · . ,J t 
0lsc.-l.·::_-.:: th.J1 tits SIJ'tt . 

5 
1. In th, 1.;V01.t nf' L v .c .. rrcy ·...r.1on, · t!i: ;iu,.,_, 
.lJr oc-.:0 l to tht c 1 ,cci0n of . ,ju 1

1
_;, l'r o~ ..1 on 

,J' ~: .(.; Court . 

2. ·r c :.nc~r 

·,:. , th.., Court ch·.11 
th· mui..h-1.c.; 

r :-... 1lti 1 · cro\ :1, c .m.: ,.., 0t .. 1.:,' t:. :1 ,1 ,c ti on :..: • ju,:<, of 1., •, c.__,urt , 
tlt: 1 i ·L Cont r·~cti •1 ; P~'..!'t:,: .:1 ,, . -11oi nt .; .1. Ln , i1.<::; .Lur -".'!"!C· ,: .1 ;-1 LGU 

-'-·' vi._, 

jL v·.r· t ;-' sl •. l l ~:,.Jj -. -.,-t; . .; • L., ..; .c,c.::.::J,.: ,.r . 

I I 

;; 
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AR'.rICLE G 

Judtr,e ::; of t h0 Court .. DY not ox rciso · ... u,y 1)ol i tict 1 or 
1.ldnini..,trdi-✓e functi on , or engo.ge in o.ny activity of a 1,r of o3,Jional 
nu.turc /JO l ong 8.S t hc;;y ar , jucg0s of t ho Court . 

L.RT ICLE Z 
uclges of th,.; Court us no ll "S t he Rer;Ltra.r of t he; Court 

unJ t he Offic0r .'.'.P11ointocl tm e r Art. 11, para. 2 to conduct 
pro~ccutioris , sho.11 an joy d i p loma tic privile ,.,es 1cl immuniti e s . 

'-1.RTICLE 8 

Th e Court sha ll e l e ct it~ President o.nd Vice -President , 
:1,;;point i t a Registror ['.Jld othcn:rise perfect its orgonis o.t ion and t hat 
of i t s Divis ions . 

J..R'rICLE 9 

1 . A judge of t he Court ,,ho do3ire s t o r e sign hi~ post s h:.:.11 arrange 
, \Ii th the P r 0sid.;.mt D..J -l;o t he ela t e on ;hich his r e ::;ign at i ori shl'.11 

t aku •~ffoct . 

2 . Tho Court , with the concurrence of not l es:; thon· three - f ourths 
of the j ude0s , m,'l,}' r c t i r u o. ju go ·::ho h8.s cv scd to b o o.blo .J.clcqu:.i.t c zy 
to crfonr the functions of his office . 

:JtTICLE ·10 

'l'hv Cou t sh.~ .. 11 o:.;t ... ~b l ish rul e s for the e.dmi nistr:.~tion filld 
11rocudurc.: of' the Court Dncl its Divisions . The Co t :Jh:.11 ha.vu rmt hority 
t.) c.1.r.JC:: nc.1 or t o ..,upp l ...:;.1•~nt t hc s u rul c n fron tinu ·i:; o tiLv . 

1.RTICLE 11 

1 . The r e ::i onsiuilit:y 'or th;; conclu _t of i)ros ucut ions bd'ort.: thu 
Court ,;;ill in (!vnur c1l r ust ·,ri th thv Gov -.: rnment of t ho Uni to d. NC1.tion by 
·:rhich th0 c ::i.· c, is brought buf or e: th,.:: Court . 

2 . ThcJ c f\,runc(.; r c:fcrrud. to in 1.rt . 2 , }_) -:i.. (b ) sl-ir· ll :, :Joi nt ru1 . 
offictJ r t o Hhorr 1;:'. v b..::: entrucrtcd thv c onduct of . thu pr osecution in 
':'..!\Y casu in '.:hi<.:h the Gov vr mnunt of thu Uni tvcl Nc..tion pri1 cirily concenli~<l 
prvfEJ rs th~,t t h(.; pro,30c.:ution shcul d not bcJ unu.crtohm by i t o mm 
rc:)r ~ 3 cm t · .ti v '-' ::; . 

J • 'rllio officer ::;h 1.l J. 1u a ::;::.;io tc;J by ;.;uch ~ito.i'f 
r,,·!.~✓ think- n r:;c0 s8"'..I:?. 

:..i.;J t hu Court 
I 

4. Th.~ ex1;<.;nou :J incur u·l in c onn ;ct ion ,ri th the pro..:.ucut ion of cas(.; 3 
on trw.::t,; 11 to tht.: officur -~- oi n t Jd. by thv Court tih-"'11 t,, •orn_, y thl, 
3t·.tte ·.1}1ich lt .. ,J t 1·t . .r1~Ji.!it-t,.:J thu c~t..1 v to tL•..; .C .... urt . 

1,R'.::'ICLE 12 ------ -----
1 . Por t}, ,; tri"l of C 'l3 1]G th,, 1Jc,u.rt 1;h·1.ll .. dt in Jiv·i.sion:.; . ,; Leh 

1...f i.Lt: vi vi~;~ c1:u !Jh .. 11 i: th: tri 1 c.f <::..:.J\;8 · • .JS:if',1 1 t . .:i it v Xurci£;,; 
th , :.'OJ,J'D cunfelTJl u ,iun tJi,, Court . 

I • " f 

' I [ 
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2. ,-~o.ch Divisi on sha ll consist of not l e ss t h,u1 five judges 
,;J- o nh',11 be \.J Sign atocl from time to time by the Pr-0s:l.dent of 
t he Court . 'I'.hc Divisions shal l s i t a t such ~l ~cc s, m1d sha l l 
continue t o . exis t f or such ,riods, a s t he Prosiclcnt ITl3,Y de t ermine . 

3. Hot l oss t han five judges s hall sit t o hear and det ennine 
ea.ch c as e . 

1'.RTICLE 13 

Every J udge of the Court shall ., a t the cornmoncement of t he 
firs t pub lic s ession of the Court vhich ho [ ttencls , make a s ol crrm. 
dec l ar ati on in open Court t hat ho Yri ll exercis e his £'unctions, 
nnd du]y c..drii:i.nister justi ce without partia lity or f nvour 
accordmg to l av. 

:i.RTICLE 

Tht; Court m;_:iy 

( o. ) Order "-r:.y Yritness to o.ttend and be ox , 1rti.118 hufor e thEi Court; 

(b) ··urmnon :..,ny per::;;o!1 ,-ri ·bh expert kno·;rl edgc t o g iv0 0vidunc c j n 
any C.'.lS U _; 

(c) Ord.8 t hu tl isclosure and product ion of' , ,ny ocu:1,cnt , oxh "bit or 
:.uzy- other t hm 3 conne c t ed with t he c a s e ; 

( cl ) Is Jue.: 1 ·tturs of requ ., s t; 

( e: ) · i ~):POint co.,unissio 0rs f or ·~hu t~u i nr of "' vi.clenc \., • 

• •.B1'ICLE 15 

Subject to the: .;1•ovisions of t hi s Convuntj ,)n
1 

:m ::i.ccus0cl .J:)ur::rnn 
app.:;r,rin1; for t i -.1 1,, .. f or o t ho Court s h3.l l , · . .. ldition t o "ny 
s 1x .. c i f i c ri :rht ::; · .. 'hich he n ~ tJn j oy under t h, c onvc;n cion or under t t1c 
ru l ~s bu 1.,nt i t1~1 

l. ·ro be info .tee i n i t i n r:; of t hu ,N~ 130N :t :.~-i ns t :b.irn , ·hich chccll 
be ::mt ' r ·th in ;Juff icient i..:: t ·..i l to giv<: l• i rn ~. reo.:::onc.blL:. 
O~)_;ortuni t to .l)rupc.r,.:i his efcnro . 

2. To 11- .v c.: ·v\s01wbl•; or,,:iortuni t y t o p r 0pro·e h i s ,lu f tmco . 

3. '.ro h,1vcJ t h~ benofi t of qualified l 0i:.::, l ouns0 l chosen by himself . 
Ii' t hv _ccu::ic·l is n ot rupr onen t ccl by c oun s e l of h i s ,;,n c h oi cu , 
the, Court s h-11 .!. :..w::.:isn q_u;.1.lifi 01.l lc.r;al c ouns ul f r hin clefonca . 

4. 
1

.L'o Lu r, r vs ,mt luri n~~ the.: conduct of t Lc.. r roc t.; L;(.lings . 

5. 'l'o rr: Jcu such 11l c::1.s 'll1t1 d,Jfe1 s c.: s '.i. S ~_r ,., el,rn.,r ·.1l l y r0co :nisC:: ,l 
l;y · i v ilis ,.: l n-..ti o s . 

G. .L'o J.roducv uvi Ln 0 upor. lti.s uu ::.J.f . 

I 

I 
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ARTICL2 16 

i 1c1 ;_U'ings uhn.11 b0 public unless tho Court for reo..s ons vhich 
it stl'.t us directs tho.t the h ·o.rinr, shc.11 t :_\ke place in c runern.. 

1. No person sh::ul be prosecute d. before t he Court if he ho.s 
::.lready been c onvic ted or acquitted of the s ame offenc e befor9 a 6ourt 
of om: of the I-ii h Contri ct:i.ng Parties . 

2. No tria l or s ent ence by a Court of on enemy or former enecy 
sta t e shD.U bar trial or s entence by the Court. If s ent ence h.:t:J 
been imp o~u l1 by a C w:·~ of :in en 0m.v or for.ne:r. enem.Y stn.t e , the 
pen,'.llty D.lren.dy under g one shall be t.-1.ken into a c collht in fixing ony 
s ent enc e which In<\)" be impose d . 

ARTICLE 18 

The Court sh~ll nppzy 

( n ) Gener a l int ernati ona l tree.tie"' or c onventions ' eclaratory 
of the l n:.1s of r.rcr , [1nd pctrticul or tree.t i e s or <?onventions ~sta.blishing 
l ll"i/S of w:u- po.rtios t her e t o ; 

( b ) In tern, tional cust o.s of ,,-:o.r , .'.lS uvi ·tmc c of a gener :::·.l pr o.ctice 
~cc~nt eu. ::-.s L1w; 

( c ) The prii ci k s of t hl' l :1;v cf E1.tion:3 , deri ve, from the) u!:l.::i.gcs 
0s t .1b lishccl .:.unonc civilisoil p e opl e s , f .com thu l o. JS of h run':.Il i t , o.nd 
f rO!:t th· ·licb.t e; s of t he pub lic consc ienc e ; 

( d ) ' he 1)rincipks of crii,ct.n · 1 l ~\-, en!Jr ·· l ly n.:cogniscd by ci vilis0 · 
. 1.0.tions; 

( e ) JuJ.icial d0 is i n..; ,_.s subsi,li u-y mean::i f or thu ..::t e r mi nation of 
thu rul us of thu l a,,;J of mr . 

f..RTICLE 19 

1 . Tht: Court ::;hc.11 s it in [Jri vn.t e to cono i e r i t s jmlg::1ent . Tlw 
jud~;<:., s s h:.:.11 o :::i erV\:) :.::ocrccy c s to th'-' ,;. turc..: of' tht..:ir c r.: l i b·3· ::.t i::ms . 

2 . . Ev1.;ry jud.g•:-!-::r t or ord(: sL .11 b<.; pr onoU11c od. ~ t ·.1 2ub:i c s c.: ssion 
r...nd zru~l J_ :::i t:,tu t h,' rL:' ~ous on ,rhi c i t 1 :-:; uo.::io l . 

3. '.i.'hr; clecisi ons s h·•ll b e l,y ,l L'.!jority of th j t:L~es p.'.lrticipct i n1:;. 

ARTICLE 20 

Tho Court s h·-i.11 h vu :)O,✓Lr t o .cl judrrv np-;r opri ·· tv ;un i .:,h. ents 
inclu,lin1. ~ 1011t h or ~ y 1 1 .:.J □ ,.ff ,J 1ish .unt . 

S, .. t cmcc ::: s!r.11 l ,.: ,'.A•..:cut u ·t CLJ 1 · .C•..:ctu 1-~ 1 ,y tL; 
r:nurt . 

I 

I 
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ARTICLE 22 

The o:x:pcn sos i ncurred i n connuctio rith th6 1.; stn.blishm,..,.n t 
cl.tld f'u.nctioning of t he Court , t he 11c1.l n.ri0s m1d exp0nses of the ju t: S 

· 1 o:ffici ·1ls of t he Court n.nd o:f the ir staff , rJ1d by tho c:xocutio1 
of s ent$ncc s imp osed by th , Court , sha·u be dttta,yo 1 :l.n such m .. 'U1ner 
M tho Hig h Contr..;..cting Partie s !!lD,Y de t e r m.i.ne • 

. ARTICLE 23 

Tho High Contra cting Purtie s undort o.ke s ev oral.J.Jf to adopt 
such me ~ures d~ m~y bo necessary to give effect t o tho provisions 
of the Conv"ntion . 

iiRTICLE 24-

Thc: Convontion shD.11 b o ratified. 

", 

The r ,_tifi c e_tionu s hc.11 u ciepos ite'cl in Lorn on rri th th0 
Goverwnent of tht., Unit ed Kin[..; om of Groat Brit 'lin ·:u '1 Nort h0rn Irc l rm d . 

;.,,_ pr ocec vvrba l sho.11 be dra,m up rec . r dil1t; t hu r eceip t of' 
tnch ratif i c<tion imd ""- c opy duly c ertified 8hL..ll be s c:nt t hrour~h t h0 
diplomn.ti, ch.J.r.nc: l to M.Ch of th • Hi gh Contrtccting p , .rtics . · 

1 iRT IG'LE ~ 

.. 

J~s soon : .::, thu m1-nbcr of rttification.., .lo1;or.;i tu 1 vrith th!_,' Gov \_; rn:::.,nt 
of t hu United ~ [;dom is docrnecl by thD.t Governr:.cnt i::ufficic..nt t o 
ji....utify t .1.U ._, 3 r.hli ::;; hr.K.:nt of the Co t , His Brit. n ic ];~,r. josty ' s Pri ncip::.1 
··\.: crutciJ::-1 of j t ,_t(; for For-ui£~n Af' .... a i.r.;: sh<i.11 ;,,.r1r1 :.:. :1::: r_ c;or:-.: un i c ,::tion 
to t h .it uff.__,ct to tll,, othur Ei .h Con t r,c tin _: P rtic.:._, , :11i J t hu 
Convention ::;h: .2.1 un t .:r i n to f ore(.; on t}" t..;n-t1 ''W ::i't_;r t 'J d i::;: ·.tch 
::-if .-::iueh c;o~:t.unic·.ti on . 

,..RTICLE · 26 

';-.,inb1.r.~ of tL. Uni t u 1 i·)· _t ions v;ho cc" not 
Co11v nt i on ..r'G ,tll0·,:,.:rl to 'Lcl.r..cr ,.: t o it . 

' ' . oi~t:...::?.:~ori . .:u of t he; 

For thi:.:; j)U ~JOo •.: th-:iy ~ .. u..;t . ..kt..: t .,,ir ~u.lhu si0ns tmor,n to th...: 
I'i ·_:h CO! tr ·lctint P·,rti (::] ry ',0 U1..., of : ,rritt _;n r1ct i1'ic tion ·.Jrlrc.,SSO(l 

t o th., C-ovl,n1:.:unt of th t.hit,.:J J\_in ,,:don, ,-1v1 by i t co r.:11.1."'lict.tvl t u 
' 11 th ·; otL 1· Go:,tr lCtin3 .rtil- uo 

,~.o ::: 0011 .8 t},..,. p , '1i L'!!t of tr,, :~curt C n ''ix r l _t ,, by .. +1.i 1: l;, ,' 
Court .:il L .i • .. v, ,:; "',..., 'l t ..;. t1-L,_., ri1. .. l ._,f .. r; 1 ...... , '8 4r.· _; lrrou l t :bufor , it 
f or off' mcv· ' i tJ..in it::; ,jl..cirn:li ti on , L ',h 11. , . ~ 1 .:J~.,; Hotific tion 
t C1 Li::; ' rikJr j ,n .,., . .,;t:1' ~; Pc~r!Ci>·-- 3c.:c •:tnx:-r (lf sl, tlt(; f-- r 
.E<"on.:i ;n ,,:i'I' .ir:..: tr, i~•. ,t ,·t',·,;ct . 

• I Co_Ji .3 f' tr/ r; ..,_ct :i.fic t ~-n ,JL .l 1_ 1 ._ cc ".J . ...: _J; _, l,y i t h:cvu ·.h 
th. li , L0 .. viC' , l l; l 1 t .11 ;_,}.,_ oi;l.!_,'r • _ _;_ , (\ tt· '~ :i. . }' rti .J, 
J :., ;;L :J \._ .J J • t .t.: ~1 1:J.cL 1,,'.., c;, uri. ·:~ 1, • <.1LL'1l u · .. 11 

t:!, r;o:1· Tl•,i,u1 ,:;} Ll r; .,; , ~ ' C• ~J I" JV, . 

, I 

I I 

I 
1.: 
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IRTICLE 28 

Unless mi o.greemont is arrive ,1 rct betv ven t ho High 
Con tr" cting R-trtius for the vnriation of the: dat e referred to in 
the last par.1gre1.ph of .rticle 27, the s o.i d d t,t e sho.J.l bo 
commtmicat d to the Presiclcnt oncl ru-rnr..g0mcrits shall be m,.~de 
by him for i,rincling up the Court by the said. dat e . 

ARTICLE 29 

With ,11tt pr ejutlico t o the validity .::..n' thu compl etion 
of ::uzy sent onc e.s · . ·· meu. by th0 Court 1·.-hich ma,y n ot hav e expire 
a t tho :lat e f ixed. for t h0 winding up of the Court , ::md Hithout 
p ejuclice to t hv clintribution be twe un the High Contra cting 
Parties or .such expendit ure M it' mn;y be necessn.:ry t o i n cur 
aft er th:1 ;:..t 0 fixorl f or the: wind.in un of the Gou.rt in c onnection 
':,--:i. th w1co1~:i.,lotecl .,1<mtencc3 imposed by thv Court , or in c~oction 
\rith the 1·:ind.in3 up of its a..f'fa.irn or the r eservation of its 
:u-chivos or with other matt ' rs o . .nd subject t o ;J.DY further a r ecm1.m t 
vrhich mo,y be concluclcd be, t rn)cn the Hi gh Con trac.tin.s P:'...rtie,,s , 
the Convention ;3h-':ll cer-i.se to h ,we t:ffec t on tho dat e fixed for t he 
11irn1ing u 0 .1. thv Court . 

,. 



c.50(1) 
30 Se:J tor.,bor 1944-

U!UT.i!'.D NATIONS \1-'iR COLfflIS "ION 

D:?/u• T CONVt..IITI O FOR '.l'HE ESTi\.DLISI·IHE~T OP UNIT_;1) 1' 1.'rIONS 
-···· · · --~-----·- ____ .. .. - .. . . ---◄ --

COURT 

(Names 01' the High Contrnc "bing Rn·tios • . •• ) 

des irous of' 1:,; n.suring tha t the perpetra t or~ of \/3.r cr ime::i oom;,tl.tte u 

by tho cne11\Y s hall b0 b r ought t o ,juotioo. 

Reoognining tha t i n goner a l the l1.p-.)r opria to tribu.nuls for the 

trial r... nd 1,iui1i :::hrnont of euch cri ,1es \/ill b e n;-c tion· l courtn of tho 

United Na tions , 

l.U.ndi'u.l of the l ossibility tha t cc.sen may ot.:cur i n ,r hioh such 

cri,,1es c annot be convonicntzy or effectively pUi ishccl 1:ly u n <.t t i on' l 

court, 

H...i.v e doci.dc C.:. t o so t u , :J.n Intcr-All:Led Court b i: o:.-e ·.Th:i.oh tho 

trinl r e r ::: onn accused of' n.n of) 'oncc ·b·.) \lhic '.1 the Convention· ::i.p:'.)J. i n 

i n 1)rcforencc t b .: i n r,ing t hou b ...:::f:'orc c. n, ti Jnci.l c our t nd 

For t hi s T1t1r,00..,u ha.vo ..i.pr)oint ccl us t 1-1ir _Jl c:tl.:: oten t in.rics : -

(1 runos of the ,;;1 l on;i.1,,o tcnt i :-~r io:.:.) 

,., o - h:1v :i.:.1G co1!l. ,1tmio a t ocl t hoir full L) o,;;..;:cs f ouna i n good "nd cJu 

l' or m -

ARTICLE 1 

1. There shull ~,u cs t ~lJlishcd ll U · t od rL t i t,n s 1 i' r CrL El Court 
f or · t ho tri.'.:i.l and -~)1m :i.:.;hment of per sonn cl t:--..ru.id -. d t' t ho oo i11nL,:..1i on 
of n of fcnco c1.gnin:::i t the l ::i.wn .:. nd cus·t; mn of •,rc...r . 

2. Th0 jurisdicti on of t ho Court ,-rw.11 · cYtona. t 0 th-: tri.r 1 nd 
,;;, unishmunt oi' ny ~;ierson - irros _,<.:lctiv0 o' r ank or ,.)OG i.ti"on - vho 
h1.1.s coi,n11ittcd or a tto,• ip t ed t o c crni ,1it, or h.1s or urucl, c,~u::.;ud, 
iducl nbc tted or inci tLd -r.o t her .. )crson t o COH'lini t or 1:Jy ti s 

f~i lUl."9 b fulfi;J.. o. clutJ :i.nc L1.11ilicn t u1)on hi,-1 rw.s hirn:.;olf 0 1;;i1inittvl , 
o.n ,,fl'u1 cc it, ,i:13 t th0 l ,l;/" :1.nJ. c,r t oi,1:J oi' ,, , .. r . 

3. The juris tiiiction of tho Court c~" c1vfinud < •,vu :::.h.1.ll u~tund to 
nf1'0ncc::; c ciriittl tt0d by thi..; in •mbori; or t h'3 · r,,1-Jcl 1 r, i·ccs t hu ci vili'..~:-i 
·.i.utllori t i.0:::i or .1thu r .)ur ::.-,~,r.:- ' C.: tlnc \U rlt:r thu ·~ut. .0ri ty of', or 

. I 

i 
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ol uim or c olour • f :..uth0ri ty of, qr i n ooncort \Ii t h o. s tate or 
other p oli tic::i 1 cnti ty ong !}-- d in \·m.r or .'.'.i"nOd hos tili tics ,;ri th n.ny 
of the High Contr cting .Parties , or in hostile occ.U}).:t tion of 
t urri t ory of any of the High Contro.cting Rtrties 

ARTICLE ·2 

The Judges of the Court nncl l1ombors of the Court shall be 
chosen i n accor c.lD.nco \,i th tho f ol::.orr.i.ng !):£'ovisions : 

( .::i. ) ·r!i thin thirty cbys :.'...f t er tho coming in t o force of the Convention , 
en.ch of the IIieh Contracting PL:rties- sh.::i.11 n.pr,oint threo parsons 
.:'. s members of the Court . The nn.mos of tho ..._,ersons so :J."1:J1-.:ointed 
shall be ·tr,msrnitted t o His Brit11ru1ic Majesty's Prino'ipa.r Soc~taxy 
of Sta.te f'or Fore ign Affa irs i n tho United Kin.;-dcrn, . .,mo shn.11 
c ommunion t e them f o:Z"t 1\d. th t o . ~he othor High Contr.::i.cting Pc..rties. 

(b) ~'li t hin fii'tocn d..1.ys .::i.fter the c on1nunio:1 tion of the said nD.mes 
t o the High Contrac ting Pc .. rtiuo , Hi s Dri tunnic h~ jos ty' s Prj ~1cipal 
Secre t ary of Sta. te for Foreign Affairs shD.11 cc.11 a oonferonco 
of reprosentntives of' the P..igh Contra<;ting Partieo to mee t in 
London -, t sucl1 t ime :..nd ~)l o..ce .::i.s he m:1y direct. 

( c) The c onfcrt:nce shull .~>r ocood t o the election of tho judges 
of the Court fror., o.raone tho member s of the Court. Tho o l ection 
s hall ta.ke :pl a.ce by sucrct 'u') llot c..nd by such raothod or v oting as 
the c011.f'ercnc0 m.::i:y dcterni:ne. The nuDbor or judges t o "'Je el ected 
"h..:l.11 bo detorr.ci.nocl by the co11.ference_. 

( d) Any s t.::i. t \-rhich becor,1cs p·:rty t o the c onvent ion after it hu.s 
c ome into force , aha.11 e.p·:1oin t three r.10mbcr s of t he Court o..s 
pr ovided in p nru . ( n ). These: n:.:ncs_ shall i n the s ~ r,10 mo.nner be 
oommunion.tod t o the o t her Ili,;h Contrc..cting P-:-.rties . 

The mer.ibers of the Court ohall b0 ro t i on,:11,... of the Hi gh 
Contr11Cting :i.>:',rtios · nd sh:::.11 .L)')Sscss tho hig 1.r1st le~nl 
quo.lifica tions . Tho. s:1all be converse 1t ·.;i t h ei thcr Engl i 6h 
or F'ronch. 

-~~'l'ICLE 4 

The c1:l te of the f irst i,1cct ing of tho Court sho.J.l be so t by 
the c onfcr,mce r c f crr ·rl t o in Article 2, p -1.r o.. (b ) - t hi s f irs t , 
r.ice ting sh..ill be in London . Tho Co_urt shnl,l t hereupon docid.o 
upon its sec. t , Hhich it may ohD.n[;e c. t CLT\Y tir.10 . The Court may 
dooidc t o noe t ol seirher o t ho.n C•.t its sea t. 

1. In the event of o. ra cnncy a.rion g t h judges, tho Court s hall 
pr owo ed t o tho el ection of a judge from ur,1ong the rnc.;nber s of' the 
- our t. 

2. In tho event of :::i. va.c<'ncy ~ ... 10n .J thu ;-nomborn of t he Court 
the High Contracting PD.rty rrhc, 11):!:)0intod t ho member rhosc 11:.1. cc 
is vn.ca ted shall dos i gnt:~ fa: hi s successor . 

I 
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ARTICLE 6 

Judces of the Court r.1~w no t o,rnrci so ::tny poli tion.I t>r 
ndn inis trc..tivo functi on , or on o.gc in D .. ny .'.l.c t i vizy of' a profe s s L mul 
110. turc a o l ong ns t hey o.r c judges of the Court . 

ARTICIR 7 

The Court sha ll e l ec t its .President ~md Vice -Prc's iclon t , 
11:,~.:- oint i t c, ,Rqgis tro.r und o t hor1-riso per foo t its or go.nisn.tion und 
t ho. t of its Di visi ons . · 

ARTICLE 8 

Judges of tho Court as voll o.s t he _Rcc;is tro.r of the Court 
o.ncl t he Off icor appoin_t eu. under Art . 11 , :pr.r a . 2 t o oonduc t 
1)r oscou tion::1 , sho.11 en j oy d.i:)l )met tio 1,rivi l c s os and i mmuni tics 

ARTICLE _..2 

1. A j udge of the Court \7ho dusiros t o rooii,1. 1us O os t sha l l 
-i.rrr.ingc ,d. t h the Prus i (lcnt as t a the, c1D. t o on Wl1ich hi::i r us i ou'.l t i on 
shall t;:.k c effect. · 

2 . The Court , ui t h the c oncurrence of no t l o~s t hnn thrc o -
f ourthn of tho judr;os J r.1ay ru t :Lro [: judr,e -. rho hn.s ooo.s c d t o b e 
~b l o du quD. t ol y t o p ur f o::Y.J t h<..; functions of hi s of f ice. 

ARTI CLE 10 

'l.1ho Cour t r: . ~~ J l os b b lis h rulus f or tho admini s tra tion a nd 
·, r occdure of t he Court o.n ci. i t s Di vis i ons The Court s hull h:..tvo 
o.u t hori ty t o o.:mun<l or t o s up_::i lcnon t t ho se r ules f'r ou t ir,1e t o t i -.10 . 

A1~TICLE 11 

1. 1hu r u:.;:;_:ionsibili t y f or the c un d).lc t of ·:ir osccut i on.s b of or o t he 
Court ·vri l l i n gc., nor ul r cc; t -.ri t h tho Gov0::ru1on t nf t he Unitod H:.-. t i 1i;.1 
oy whi ch the c :1:-.;l! i :::i b r ou ,h t bef ore th0 Court. 

2, 'l.1hc c onf~r cncc r c;f.'orre<l. t -, i n Art . 2 , l)11rO. , (b) shnll u p oi n t 
,1 of f ice r t o \-rhorn n y be ent r us ted t he c onduct of' t he p r ose cut i on 

i n uny c ra.sc . i n 11hich t he Govc nira.orit of tho Uni t cd No. tion p r ir:1t:.rily 
c oncer ned pr efers tha t the ):)r osecution s 10uld not bo Ul1.dorto.kon 
)Y its arm r op r osontn tive s . 

I 

.3 . Thi s of i ce sh0.11 bu d.s::; i s t ad by suc h s t n.ff a.s the Court 
ff y t 'link nucossar-J . 

4 . The O}:::?onscs i ncurr ed i n connecti on vri t h the 1)r osec ution ·of 
co.ses cntr "',t ad t o the of 1':i.c c r p ]-, o:i.nto iJ. by tho Court shn.11 o 
b orne b t 1 e St o.t o 11hi ch 11' s trD.nGui t t icl the 0°so t0 the Court. 

ARTICLE 12 

l. Par t ho t r i o.l 01' c :1:.;u :::. t ho Ccurt sha l l :::.it in Di v i oi on s . 
Each of' t ho DiviGi c;.n::; :.;h')ll i n t he t r i 1 oi' c ·1.sc ~ q.s :;: i 1;necl t u i t 
· mcc;rci~o t h0 )uWOr s c onfdrrc cl u1 Gn th0 Court , . 

I 
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2 . En.ch · Division s hc.11 c on s ist of not l ess thr111 five juJ.e~ s 
,:ho sh~.11 be u:~si13n a t ecl f ro'G time t o t i me by tl-ic Prl,.)siJ.cnt of 
the Court·. 'l'he Divisions :. fr,11 sit ·· t a.uch :;:,l :.i.ces , ~'.Ilcl 3h,,,1.ll 
continue t o exist for such :;icriocls, ~1.s the Pres i de ·1t r,ey dc:) t om.in0 . 

3. Hot l ess thl'J'l fivu j udge s .sh2..ll sit t o hear and det ermina 
u · LCh c o.se. 

lffiTICLE 13 

"..:..very Juel ,u· cf t he Court s hul , 2.t the corr~1:c.:nc u.1ent of the 
first ~Jubli c .session of the Court which he (1.tt cnds , . E'J<:e .'.l. s ol e r.n 
dc:cl!:.:.X,:;.tion in open Court tha t he ::rill exercis e h i s f unoti ons, 
and r1u]y c..dr,d.ni::;ter justic0 wi th out pnrtia.li ty or f.'.l.vour 
'ccordini' t o l a'::. 

<1.RT ICLE 14 

'J.h0 Cour t .a:.lJ'" 

( :..) Or lur 101,.y ,.ritnos s to :tt t c ·iJ :..n,} bu ex ~n.i11r.:<l. b1.;fore t he Court; 

( ) ''ur.n,on ·m31 per·sun with uxp.c r t kno' ile( 70 t o ,_: i ve: ,..; vid ,.;ncc i n 
r..ny c:,..s 0 j 

( c ) Or ·lt.:r t L:.; Llisc l osurc " Hl i,,r oduct i0n of ·ny w.ccu: .unt , oxhibi t or 
,ny othur thing c onnuc tcd with the c o.s t:) ; 

( 1) .fa , Ul.. h :tt ..,.rs of n::qu .: s t; 

( ,_, ) Oi!1t COF,missioners for -~' 1~ t ·tkin1· of · (:; v· ,1.enc0 • 

. ~.B.'.L'ICI.3 1,2 

St,b j cct o tlv.: _.,rovisions of' t his Convvnt i0ra , an ·1.ccu::: t.:ll 1.)(.; r:.i on 
o._ ·- · i r '. for t ri·>.l 1J1:foro . t he Court Bh:il l , i n · dcli t i on t o "l\Y 
::;:_;::.. cific l 'i ;;htr ·.:hich hu . f.'1~1,Y 0n j oy U!hlur t h0 C0!1V1;; t1Gion or un•ler' t ;i0 
rul~s b0 ~ntit1~1 ·• : 

1. To be i nf'or-.v 1 in •,rri t in~0• of thu ,h"' 13~s t~ :··•.in3t hi r,1 , ,1hich ...; .-~11 
b1.; cv t forth in :Juffici :mt dvt ,.d. l t o r~ivu .hirn . .,_ r caiJon,.bl u 
o~:. ortuni ty. t o .._jr v1J' u his , 0f'cnoo • 

2. re ,::; onc.blu op_,;iortunity t o p r ep~ his 0funcu . 

3. To hr.vu th..:: bcrn:fi t of ou'\lifiucl l e0 :.,l coun..ie l ci10 :.ic.m by h iri.'.3 t,;li' . 
Ii' the :..ecus o.l ·iLJ n ot r 01Jr es;nt od. by ' cow1scl of r ic o:,n cLoi cu , 
t r.-J Court :::ih ·.::.1 1 ·1nuign gu . ifi0<.l l e~o.l couns c: l for h is L10 f' cnoa . 

4. '.ro l.J u rr .: S(:;n t luri ng th0 •c onduc t of tl.c., p oq"'c., lin:_j□ • 
C. 

5. 'l'o :;-. ·~ku sucl :jl c·ts o.nd Qef ,,m ~us a s ·.re g,_,nur::i.l].j rocor:nis ecl 
ty ciyj lise:•l n".l.tiar s . 

6. ' o pr i, luc o uvi,l,,n cc u.::m his be;h:J.lf . 

7. To 1uclint: t o ·r·iv , ,. vi ,:;ncv i-.,--.i r,st r.:i.r1,::wlf. 

I 
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Hoc.ring shall be ·m li" unlo:rn the Couct for r oa.s on~; r i c.h it 
s t ·'. 1,;es uirec t s thCt t t h hoarine s h·:--11 t · ko ,1l-~c0 ?-lL£'.~~11~~-

.: TICLE __ 17 

1. No .:.·orson shc..ll 1)(:} :. r osecl -tud before the Court ii' ho h,1.s a lr •c,d;y 
boG :-i c onvictud or o.oqui tted of the :3;.:,:·.10 ff e n e bef'oro .. 1. Court uf 
one . of' the High Contrn.ctJ.nc; B::.rtic :J 

2. No tria l or r·cntence by a Cou:.c t of cm enc;cy or fori1cr 1.moll\Y 
:.i'\,'.::. Lo shall '.J t r ial or ;:;0ntuncc 1.Jy -the Cou:ct If '\ :Jvntcnco hc'.:J 
bee n i r,f'.__)oso d by '-- Cour t of r:m enenzy- or f or rnv:;.~ ,mc~:iy stC1. to the 
:-er:· l ty alrea d;y undors; ne shn.11 • o t .:.tkon int u acc ount i n fb::in ,13 cnzy­
f.lcn t 0ace -.-,hich m1.y be 'i m_)oscd . 

. RTI CIB 13 

'i"hu Cuurt s h .. 1.D .1p l y: 

(et) Ge ne :..:.1 i ntcr:i.n. tiona l tr(: .~. tius or c nnvc:yr;ions clcc arat ory of t . -:: 
1- ,::J of' v--r . CIJ"ld i. ~rti c ul:-i.r '0:ccc~ t ics or c onvun tions 1.,;st. lishine 
L·:i::.; oi' -,-...r b0tuoc1'l. the ii".rtios t hun., t o; 

(b) Int crn.:.L tional cur- t ornn of ,r.,r ~ .),~ uvidcnco of C'. :3c:0.or 'll ":.)r ·cutico 
. 'lCC(..;_) t cd :.::.s l '.'..'t;; 

(c ) 'rh" _:r inc t:_;l(.,i:, of t _c J.'.lY✓ f 110. tions . d rivccl f'.1. "Ji11 ti u u.ngu:; 
0:.:; t :i.b li:Jhccl /lJ.1,)11.g c i vil i n'(.,d k)o o:1l0s, f r om t he l aw::; ol' hlli,, ;1i t:1, .ml 
fro,:, t he dict.'.'. to:.; of tho ) l)li o c ,muci<.nce ; 

( cl) Thv .. ·rinc i 1; lu::; of crininn. l ,t·.r "-;onuro.J. l y r uc o17',i:Ju d by civ.ili:"Ju,1 
·1:.", tlons; 

( u) Jud.ic:i. , 1 -\Jcinion .., :J.i : :::;ub::;icL.,1 r · :~11...,,ns l'or '.;he cl" tt-rnii n t tion oi' 
tho las ,,f the l 'Y.:s of ,.-[.).r . 

ARTICLE 1_2 

1 Th~ Cour t s!'w.l ." :.; it i n ,1rhn.to t o c o1 i:.; i <lo r it:; ,judg,.11,.,nt. 'r:.1c 
j ud0os sh::i.11 ob serve sucruc" : . t o the n:· tu.re 0£' their ..1.c li:-::0r-i t i )ll:.; 

2 , Every jud['.rocnt or or l1,;r slK,11 "be -,,r or.o·mcud ·. t 
·.ncl s'.1:.i.ll ::; t :. t o tho r c.:-1:;ons on '.rhich it i ::-, b r"0 orl. 

,..,lTICLE 20 

Tho Court f;:1; .11 h~we :)O\ror t'.:, "djud,_;c l-,:.)_ r c...->~~i -" tc :,mu:,::.:m.Jr. t . .; 
in ludin3 d,;·: t 1 or ~- l un::,1Jr ,)U:1inh.mt.:11t . 

/ 

I 

Scnto1 c -.:G s 1 11 °\)C <J:-::ccutc : ,.s clL o t.,d. by the C·•nrt . 
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AR'l':CCL~ 22 ---
The ~-xpcrn-; tJ s incurn.: c · i n connuction vvl th the establishment 

:t11LJ functionin0 of t hu Court, th0 s a l o.ri.cs w-1d expense s of the jud~ •.::s 
und fficial s of th,~ Court CLn cl of thuir s t D.ff , ond by the execution 
of.' s ...:ntt:nces i mposed by t ht..: Court, shD-11 t...: defroyud in s uch manne r 
w:1 lhc Hi gh_ Contrc:i.ctin P.:.irtius ncy Jct r, r rnino . 

AH'l'ICLE 23 

ThL;, Hi gh Con tr cting P :..~rtie s W1dortu.ke s evu:c.::i.l ly to L1.dop t 
:;uch me.'.lsuros ns rn '.ty b e h cc .:: c .,'.lr.f t o ivc ef f r]ct to th,_:; provis ion:J 
of tht:..: Conv,::ntio;i , 

'l'hc Convent ion sh..ill b o r :..i.tif i vrl . 

The r a tifica t iona :m· 11 1.Jc ckpos i t c d i n Lond on Hith t h.:-
' vv ,;.cnf!l 'nt of the.: Unit cQ Ki ngcJ om of Gr eat ·:lr ito.in 1.ild JJorthvrn Ir ;Li.l' 1. , .. 

A pr ooos v e;r h.11 ::;l io.11 h tJ .d.r _•·m up r oco:cdi nr th , r uc.-.: i p t of 
1:ach r o.tificclt i o tll1 J. 3. copy clulj- c .:r-t ificrl sh:.-.11 b e ::H:nt t hrout:h t Lu 
cl i p loma.tic chW'mvl t o ouc h of the : ligh Contra cting P Grtius . 

AHTICLE ..2 

J..s :::oon ' lf.l thu number of' r a t ific,'.'..tion .., Jcpm;i t cd v;i th t llc 
nov,,rrunont of thu Unit ,!cl .ilin.'~l om L: cl ,cme:d 1Jy thn.t GovurnrHLmt 
rrnff ici ;nt to j us t i. fy U k: ,..: st;;.hl ishmvnt of th<; Court, lii!:l Brit · u1i c 
.. i· j u Gt;l ' ::i Princi ,l· 1 Sc; cr .: t ·1..ry t1f ut d i;; . for Fo,vi ;n _ ff r· irs sha ll uJ.J.rc ,.: ..; 
, C OIT\'. 1ir.:u.ti 1m to tk1t uff, J t to the; oth ·r 1Ii ,r,h Contract i nr; P -:rt i v:1 , 

·ul'l t h,_. Conv ..:nticn ::.:1,·tll ~nt i.: r into f orcu on the.: t :nt h d. . .;y :.J.ftcr t l1u 
d i:J p•-t ch o-· mwh COM unic c1ti on • 

.,.1.RTIGLE 26 

11.umhcr s f tl t" l ni t url fi,~thm::: ul o :.u'.'1..: not :::irnr· t ori t; :.; of th,.: 
Conv..;1i i0n .. ~rl: ·,ll or1..: 1 t o o.J.h11r u t o it . 

l<'or thi,, rur c.'fJv t hey ~1.u, t r:nk:o t huir '1.r.lh () ::;i onG Jma. :n yo t ht; 
h i !~h Cont;r tc ti w 1 :.1 tit... s rJy ntl':.:.ns of ~l writtcm notir ic ·.t io11 · ~d<lrussu~l 
to t h0 C~1v c rn1: 1.; J1t cf t h,; Uni t ...:rJ Kin1:~a.0~1 , ·mrl by i t co11m.unic~1.t ..;,[ ·t o 
.U t hu othu Contr 'lctinrc. P ::1rt fos . 

.h.-°RTICLl 27_ 

,~s s oon · s t h ,, Pre ::: i ,:m t bL' thl: Court c 1 i'L" h t ,1 by .1l1ich 
t hu Court will hav0 compl c t ecl t} -.: tri ·1l of x,rnon"' ,:ho .,. , b:rou ·11t 
liufo_t: i t f' r oJ'f'unc ...: n ·.;ithj_n it::i \i.r.i.:3dict i · n , h ... ::;h:,11 · . ..:.tlJr.; s:J :1. 
1
10t ifico.ti on t ' lii:.:; Br it· •nnic ',nj•_; st:,r ' c Princip-lJ. Socrot a r y 
01' St :.to foL· l<'ocui. 'ti 1.._ff[..irs to t ln t d'fuct . 

Copieo of' thir: nc tifie·, ti on dnll b,; co,.~ unic tt ,;,L 1>.Y hir, , thrr,w)1 
t Lu 1iplvmn.tic r;h- nn,:l t o o.11 th,J uthur Hi r;h Contr· •c;tinr· P ·•.rtiu::: , 
,n, hv sh1,ll pr.cpo:L d.:i.t o on ·.,l.:i. ch thJ Cou:ct nl1 tll b,. \IOW1-.1 un ,.n 1 

t h· C,>nvvn t :i.on sh ,.J.l c.:: a 3u t u O,><, .c • .t.; . 

I 
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IT'ICLE 28 

TJnl os t.i :, .:i.grcum-,11t in arrivuc.l ·it b0t ,·: -,m t h1.; Hi Gh 
Contr: cting P·..rtivn for t h0 vn.rb.tion of -~Jw d.nt 0 referred. t o in 
the l ;::i.::::t pc1.r'1,:. ·.ph of 1,rtick 27, thu s 1.iil clo.t o ::;hall be 
c om ~1unicr1.t ,_-J. to tl c Prcsicknt an i n.rn,.nr;cm1.;nts sh~'.ll b {; mn.de 
by h iI. for wirnlinf' up t h t.:; Court l iy t he saicl d, t 0 . 

lillTICLl.: 2~ 

Wit hout pro j.lclice t o the v.::..li.Jity on(l thu c ou,}Jleti on 
of '.1.11,y s cmt1.mc os i mposed by t he Court which may not ho.v o 0:>..'J)irod. 
o.t t he -,.t .; fixed for tho \,inclin[: up of th<.:: Court, and v-r.i. thout 
pr e ju, i c e to t h0 d istributi on be t ween thu Hi 13h Contrr~cting 
P :)rtic s of cuch ex,Pvndi turu n..s it inn_y b0 n ec c:ssn.ry -to incur 
.:i.f t vr th~ elat e fixod for t ho vin:ling u 6f t h,,:; Court in connect it n 
'.Tl t h uncompL ,t ucl s E:nt er C(; S iinpos crl by t he Com--t, or in connection 
with th.; winJ.in1· u p of its .•1.ff a irs or t he: pr 0s c::cv -• ti on of its 
arch ivu · or with other mo.ttorn o.nd ·sub ;jc:ct to any further ·1 r c ,J1r,1.;nt 
which r, y "J' c oncluded b c t -..ro(..n the .Hi gh Contracting Portfos , 
t h-J Convention nin ll cc ~e to huve <.::ffect on the u..:ttu fixed for- tLv 
wi ndin,; ur of tht,.; Court. 

I 

/' 
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' •; .3u:)tcmb• ·r , 1911- ' ... 

liNI ,.ES Nl1.'l'IONS Vi.!;'- CHH-IBS C07L.L.::i lON 

IIBCO? .... vJ.EHTJ.~dOI-r IN PJ1.VOUR 01~ TIE 
'UP REME , .LLiill l'.1ILITi Y CO,,L'&J,lJJ 

TRIBUNALS . 

L L31L\~~r .1. BY '.I'HE 
OF llJ'.rEH- , .L .!:iI ED 

Dr .:cf•t i'.~ :,.nJpm pror ,, ~ 1 y t h..:: Corwd t t lJ L: 
Cl.4 :,Pointe,l on Sep t c.:r.il)(;, r 19t ~. 

The C 1:mtir-;sion r L:1.l isL: s t l-n t if Int e - _,.il i e(l l'ri h" n..tl ::i ' t.r0 
~Ju t u~, by th.1 :,ui r · r:1l,' lli od Milit ·'-!y Com.11.'!.."11,kr:::: , the: c.: or1pos .i. t i n , 
por,l; r ·.n l proc~· lt. • of ::mch Tribunnls m 'St :i,; i;r o ::ic i bcd in 
the; or,11 •rs t c l •u i.s s uecl by t hem • 

. Thu f o l lcr.1i n<Y l'vc o::11 .. ..,n:L.t i on::i , hov vVr.;·, , ,.• •...: ~;ul)1d. t t v 1 h t b.,­
Co!r::1i s...,iun ).,c~.u.:;,J :.:. t li,:..l i ...: ,; s that , i f '1. L ,t ..,,l, ti.,;y '.IOuJ.<l l u., l J 
t o r, . .:nl...:r Gu.cl1 't'rib1m- ::i .• ff.;c t i vu or ;y~~11 f'o1 c;·11 r:yin1· o t t l;o 
:1olicy _ O!o_ .. t v l l>y t he :. l.Lic.d l r ~ti ons . 

1 . TJ-1'"' iu.: ·cG of 11,; Int ,r- ,-~J.liud '_' .,.,:UlUnJ.J. ,., u ,_ult l-1 11 t iow l s 
c.,f t h- Uni t ,.d N icns ~ .. o::iso :.; ...,inr~ t hLJ hi ·h• i:t L ·al '1u·.lific·1ti0 s 
a.nd uonvci·::;; ··1 t ,rith :.i':ccnch cm c. En,;;lish. Tt i ,J .,JG UT ·,J th Lt i t ic 
on,., or oth~r of t., :: s,.; t vro l · 11,·u _, ·us that roe.), · _;_n, ·s l ..,fo 'J ::;uc h 
Trj.l;un "..l s , ;:-.t _.,_ i,Y r·1t c in hi:., .,E~J_p0·"11 t1, ; atro r [' -:.:- , . · 11 lJu 
ron .uct ,;J. 

2 . 'l'h... ,;u r-, :.; o 
Eo f .__.r '.13 ~--1~1 , u , 

t) ') 'rril, ; ) 3 uhoul .1 h'- C;,L•,Jv 11 GO 
L .ir rc.._)r jc,.: 11t ,.:; i.on t o th, v . .!.·icu'· 

c;::; tn •1.J'1'01 ..1 , 
!.in i t •.d J. t i r1::; . 

3. '?Ji; ;iu i •; lictj ...,n o"i· th,.; T ibu.11·tL ; ::;hcul , 1:i..".Tf.ll'·i.,.;•.J v.iol · tion::; 
,)f tl.; 1 ' .. :..., t)f .. .., .. r r-, •.1rr.i t t::d 11y · J"J,Y m0'11li. ..., of ',i:.. ,n-., .y forc'"'s , or 
c ·vili · .. n .

1
.1 11,,ri:d s , O" otn_:.L' r-,;r:;onu ·:.ct in· er_ 1.)t; 1,•.l f' of th. .. 

uni;! ,J _, to - .. -/,h •r' ~-- tlLi1· ., r.'-"rln· licc...c; sncl, ;ivri,.,Lcti,.n 11, in · ::i ... t 
("!t in. CO!'!) CJlCr..~j.v l,,.,r1 ,; . J.'!1•. l[.\1 "co h. >J. i ' 1 j ' ch~ rcrn.,w1·.J_ ..., ,r.i.ll 
1,, t:1,J J. : .:r:;; t~:•· .. 1." : i . -.: . the :iJ1t• r1 .tion J. l ··.i to 1·, i'ound i n t r r.:_tj, :.. , 
i n cu ... tc-r.. , 1-i in }:-· u.nr,1rittr:n l·c\r 01' ,1:1.r . 

1+. The '.:.'ri1mr 1 .. , ,.,hou l 'l :) .. -.11 ·t~~ l t ) ...;it I I ~i..; ..... V.:r tLJy C'..U"l llOCt ·IT .ctiv l ,} 1 1! tJil; v; -01n·ou !,t .f'or,. th., .• !.;]_,_; tri:.tl 
LJ /J C 1· _ or 

' 0 ( ;r._,..,I].._, i i~ i ... iY"l ,J )'' not l t. :.:;:_; th·,n fj_ •,ju:l.Y , :J ::Ll ul,l ! <, c.:on:;t:i. tut L. 
\.;. 

5. '.L'h,, ~ri1m.:1· .1 .. . ,houl<L b,, ·. 110'.:e l l;r fr·.1J1!,,. t' , 1.· .:,.11 -ul ,...; 01· 

l ' it: " lurJ, lJUL ~.Jll'u.l l 1i,; cl> li, · ! to 7rov i L , 11 th ·11.· ·.r L '•,:J fer 
t_m::; rin · 1'· . .i.r b:· · 1 .I! ic ·l. · ... .r·: us ",l i.n civi.l.i..Jc,. •,· tr.t.ri ;::; . 

G. ''}w Il.l.'OrJ ,Gllf. Lu) 0 . 01' ,;1 ,].';J 1),..,fc)t' . t1 '',.-1.1.,w 1.:; :.., ll.1. l , in 
· n ,l"-1 1) ,- l ,J't ·1,0 tl1 j_n ,·L v i u· 1 Un.: t ·.1 ti, •l c,i;:c ·, J, 1 ut ... n 

c- .. ; ,[.; '.:; u·,, ;} , 1 t· r c JU,t ~ r..:onv ,Il~u 1tl;_,r lL •. '.L't· d-: vl. · ) ·1-:.., ..__; cu ,/ L'1 , 

tl ·r ...:htiJ.l J'• v~·:'icl,.!. " vi" t} f.ri',w, 1 b, 1.L"l!'. .ut.v 
cn1, r:~ri..l:;t,'t . 

... 

,..._ 

, 

•···· 
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7. :i.'hn Tri btm-.:tlG shoul d !LV~ '0'.1•,r to OlJli11 1 .x..:r;JO[,!!; t o rive 
ovi ,1,1nco 'J1.:l t o 1-•roilucc docur.ic.:n ts; md o.l~o to olJt(tln •,Viii.0.nc0 
r .:1 othr_ff 8ou.rces . 

c3 . Tr i. 1 11 .,.fo c ·n <: tLrny C,.mrt ::;he,uld riot 1.1( r roc c•.;Ji n·e, 1cfr..: 
.. n l11t,__.r- f.;.ll i u 1 'rribun:!.l, but :.i.n,y 1k;n:1.l t y i 1po ... ~:r, ly ·..n c:~01, 

court in cs ~ 1..: c t of th,-:: C dJ ,c of fence nltoul J J-10 t . J:, ,n int o o.ccount 
hy tl,~ '1'ril1unr.Ll . 

Thn Corr.n.b:, i oi1 is s ··~ti..;ffod t 11-.t Jntcr- .M.llforl 'l'ribw1·,ln 
cc, :.:titutc~J i n a ccord co .:i t h th;; o.bovu n::c o1:c r,t.m 1lttion:· o 1 1 -.:n·.t, l <-1 
~;h : tl·i .1 of \t'l.r riminul s ·. ,ho c . \11.J1,ot c onve:niuntzy l ~ cu- J:t 

.,fore intic'n:.,l tribunals to b(.) initi,J.te wi thout losu of tii u , 
·.n·l t h E;r .;

1
)y obvi ~t e inconvcnicmce r 0sultin · f om thu 1(~ 1.-~;;' th ·:..t r·,uui; 

unsuu bef ore ':J\Y Intur - Alli,Jd Court :.:;ct up b t· cn.t,v coul .1 l J'J brou:·ht 
into h8in£~ . 

• 

. l 

' .. . . 
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2~ i::i-J, •hm.hn~ , 19l.i '-I·• 

IlECOiw.iEIID .. 'i.'IOlf J.N F'. 1.VOUR OF :i:'LE E....: T..t LL:>.'.::2;NT BY TliE 
S'UPl{r.;;,:E !,LLIE:J ~,JLJ .. J?..Y COi.:l\" 01< I fl.':ill- ;...LL IBD 

'.L':dIBUI'l:ILS • 

~-- -----·- -
Co :.;on .nt .vith t h 1:.; Mo CO\ r )uc l ·u-- ti0n , 1st Jlcv ,n:ibcr , 19/i.j , t'v, 

p inci~,1 ._ is .- .CC8pt ud by thv llriitc,l ~,r ttio1w i!·..r Cr irnc~J Com.,i:~::lion 
th·ct , _1/ith the ,1:x:c,J·:_:>t ion of mcL jor ·.r..:r crimi n Q.ls, ''Jho~w · ffc1 C c,,J have 
no p 'lrlio lnr c·1 or;r apbica l l oc o.lization, wo..r criJ, Ll1o..ls , upon 
.'.). _;_;:-rehcnnion , •;:ill b e s vnt b.'l.ck to thu cow1t r i c: s .i.11 ihich th-1 · 
crimu ::i ,✓l.; rL; c O"Jni tt0d in orlor th'.lt thi.::y r-1: v l) : ,iulgod by th0 c c r t:.; 
of ·:iuch countri ,3~; . Tho rncmtioncd cou;1tri ..... .:: thu.u h :i.vc a p c:.r,:t. ,ount 
ric)1t to uuch criPun.'.lls :ml thl.; ir courts 1: v o 1,ri ir, juris,lic.:tion. 
The r ,.:i cor:ir ,6n·ht ion cont :1in0cJ. hvroin is 11·1. c in fu:t.l reccgni ti n 
of t .h <J s o pr.i nci 11,..; s . 

I t is ·~1c or·nisl: c.l tlnt ' , 1.ilit.·uy coJ..,·mdc r of nn ·1X 'Y in 
c :_J;,p .'.l. .' 01 h ,f] f ull .vu, ;r t o com;ti t ut0 1 ili t y trihun .1 :..i ' i.Ild to t y 
J.11 off,;ncc ::; y · cinst er .f'f'Lctint' s u cb · :\'{ or D.ris ing out of : .. 11 
i nci .fon t t o th'- op..,ration::i of t hu un.:rzy or l 0r ~ons ·..1-idi n,; 01· :...u:.ii:.;Lin::; 
th,: ill>'.lf • I 'l. Lr rcco ,niseu. a l ,.,; o th:,t ·, nilit'lr'Y ggr.1! ·,ndcr of an 

~ i n occuixltion of ,n,, 1/ t ,, rcit· · . lY.s full pl.wur to co1 ::ti tutu 
~,.:i.lit } tribv.n"..l::; ~.encl to try ~ 11 G'\.S1.,; .3 inv olvin: thv ,_; r..lfr:.: ty uf h i"' 
n .I,f or tL.- .,' .i1 ,t -. n,i.nc c of' L r.; :1.lld or,kr . 01.CcorJ inr r, such of \ mcCJ:J 
,i J. ca::i e ::.: ru not vrithin t lt.J _t->urv;i..v.r or' t .1 1·cco,::.',;ncl ~tion cont •inc.Jl 
hcr•;in 111-1 th,..: n..:co ... ,,n 1 J; i~ n L: not to l -- uon.,i ,lr..:r"l , ,., ' li1vi t·tti ' n 
1)f th: s r ;:lrinci >l .;'3 or a u ,_ r..;::;tri ti on U_'O l t h0 n0n·ti on ..... u ~)o· .'en:; uf 
r:;uc h r;:5.litri.i- c :.Y . . ·~lll.krs . 

- . 
'i'hu !ini t 1 L N .• tio _::; ,[•1x Cri'Tt.: ,_; Cc ·1;:1isi.., n ,ril l 0cor...., n~t ·i;o thv 

lJ·· i-i;0 l r:·1ti on;:; tL er_ .ti ,m b· u mv .,it ·wn of · Unit uJ l'h.tion:..i \/ ~'.r 
C.ci. •:.,; C...,u:ct ur '.i: ihun·,l , f c,r th tri'l.1 of c rt · in ,.1a.r c1·i .in,~l::... . 

(r.r,v,:r , i.t r~co;:;, i::;c; t, thtt lt: l .. y 1 ~-0' occur ,,hil v itr..: .c.;cor.e .. ..;nL..,_bon 
cl i ·.,111.; ;>•,')~JO::J (J l cunvuntion '- •.: b" i n/ con:.,;irl0r,. l -r, r th._ l1n i t c 1. :-J· :ti 0'18 

~L r, .. 1iy :J·J'~ctj_n, tl, ,::::p,;lit i ( U::J t ri 'll of c su,J . . .cco.rhl1•'1J , i t 
i::.; ·k• lL 1 nuc .::; s:.11y t l · '· ' ' L'--~' tribW1,.l or t r i 1. u1. .• l,1 1J,.:· :::... , .~J li..;hu 1 
.' rt i i t..., __ i1 .. t o ~.t;·; c:.,rt · .. in ·,nr r.:ri in t.l:::i . 

~n c".f..l,; ·. Uni t ;l Jhtions \ :·Lr Cri .tt- i..: Co,:.r-t or 'I'rilwr l i :.,; 
:,Jt l•l<:lJJ l):,· c·1w_.ntion i t is ccns"i kr~1 l, :.,;i ..... u l e tLd; , , :in 

·,, ljtion cl,L, ,to, cith,.:r 1,rilur . ]w 11; Gt 1Jl r:hc;d t\) t ry :mcl, ;~ 
cri ,in·-1:.; _,;_; rt.r'.J- iJnit .11 If·.t.i on .L' ;;o X\,qUt3 t , t u che ()l~.l , tlnt u',J'.;.y 
rn•, ·n::; fo th, r;'J' f ~ct-iv·, 1 0 r,1 ·cuticn <)i' ·.:·i· c1·L,i .1·.lu ru ust, .lli.:;h.,,1 
·I 1: .i,f~,·.in· 1, 1 1 ·, }1·.t rw 1:· . .r c1·i 1in'll ;:::; c 1 ~::; Lri ·l ,..,.ni _,,;i.mi.,;J·,.:,Jnt 
l,;,r .:"' J' ::; on l J' ·0 1 ., in Jii l i ty ;(J uci· ;ct ·- ..;_Je ~Y tri . 1 • • 

lt •,;1i.-,"..r ·;J ·i·,:!:· t U · SUJJr•..:1, f: CL', :.nr.L,L' ,,:· (.' , 1- , .. ,, · .Lt n:\ Unitl..1., 
'~. tiu,::; rjlir;.~,-, f:.•rry,:: 3 i:r. ,· .ch i,i, tr \)l >i :• ' •1, .i. n~ 11 .8 thu ,,c,l,j ' 

.:'l i;:; •r.t-.jt l l t.o ,t;t·l Lc.h :1ili c~1-:-/ tri i ,._.l:.,; · w l .1> ,,,.,cr:i.1•~ Utvir 
,,.-•l' ·,.n I 1 ruc•.:,1,u •, , . 

It i:.: ,, .J . .i. '': ! i,.t.·.v ,JU<;i1 ,,j lit •.::1 tl'il n;~ l,_; ·,~.uv i l~! ·. ;·u.: t '.t1 l 
.,:re ,•.1iti~1J:: >J.r.: i'.>.c tl _1 l;L· i.· .l -.,: . r c.;:t'i :11. l,; , n .in: t·:1 1• 

::_; l:,• 1·li~,.,, 1 ,Lt vf · J1~i t, ·l · 1i;j, i :..: ·,1 J.' 1.;1•.1., u:~ ;t,u•·t '1.'rii' lt!l, . ..l , 
>" 

1 Cl! ,r• _,,_r+; .c i.l! • ] I .. ll 'I ! ,, , ... 1;:·'Q.u-t .!" i : ·i I Llll • 

P ,, , •) . - . \.. . 

I 

., 
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I t i :J r 'co,rmcnde , the .cuf or c.: , t 10.t tho Unite: N.'..t ions 
G vcrnmt:::nts e q_w..;.J t th.:it the:: .:::upr-::mo Com'T•::i.nu.er of co- o.peratine 
Unit ed :i.ti ons ,d.litary for ces in en.ch t heo.tro f oper o.t ion:3 
:.'._:point inilit'i .. cy t ribum .. lG f r the t rial f enorqy nati on o.ls who 
nr0 ch ged Ni th l ·cvi.n~ coruni tt--d offuncuG i n viol ·.d;i on of the b:-.vs 
Mc.1 customs of vm.r , upon the followi n,:_; oond.iti n::: 

( o.) Th'lt , in ·.cc·orr ·nce i,,ith the firr:; t po.ri)."mph h1::,1·0of , r-.. United 
'J'"..ti ons Goverrnnr.mt ruq11.o :::t in , r.ri t i ng th.'..lt rn.1ch ona·t1 n- t iono.l ::; be 
tried by cui.::h :c tri bunal . 

( b ) . Thz.t , in :..,cc orrhncu v:i th the i'i r a t 
con,_,i;:; ~ent \lith · the juri3Jict ion of' such 
N'lt ior. so r ..; quc:stinc:· sue~ 'l tri- 1 :Jur r cn 
tho convcninz aut hority o the t ribun ::i.1 . 

3..J",'.',~r s.1,,h he . e f '• 1d. 
t ribU11.'.l.l,.. , t . ' Uni t c:J. 
<:;r cust ody of tho ,tccuStXL tu 

( c ) Th· t the Unite:;cl lh.t:i. on :rn r uauc,;:1tint3 .;uch '. 1;ri'll r oducu . 
suL1st .l.nti ~.1 l:vi .1':.:ncc of th,: guilt of thlJ .. ccusc l encl f1.J.lly co- o:x::ratu 
with thl: conv,: (• inr· ~ .. uthority or hir.:; clesicnue in t h.; p r cpD.r _tion 
:uirl tri · .1 of the ca;Jc , incluclin ' : the ~-..ttc..nclmce of .::i.t ncr:;scs ' •J1 , i ~ht.. 
_i.l r Lduction of' locwrn:mt ' ,rJ '.J1r othor c:viclenc c . 

( cl) 'l:hr,:t tho triVun .. l ,lO(., :'J not .,_;it in the:.; t u:-rit o· y of ,r.y 
U itea· ?J-·.t on , ...; XC(;p,cins , hm:cv..;r , ,,hl:n I <::C 0 S~l::.ry ~hu t ,..:r-_·it ory of "dll:! 

Uni t G'i , 71.t:Lon ·::questin ; such "- tri ::i.l . 

,. ,. 
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I t i ::i rcconm,undecl , thcrJf ort} , tho.t the Un i t ccl I'J<.1.tion::.1 
G ven1mon ts e qw..:Jt thD.t th<:; .:::upr..:mc Cornmonler of c:o- operating 
United No.tions military f' or cc3 in 0ach t huc.t re of oper o.t ionn 

• • 

.:;uoi nt militrey t ribun'.lLJ f r the t ri.ctl of encrr(Y nn.ti on llls who 
o.ru c h'U'ged with h~.vinr, c orr:rnit t ed offunces i n · viol ·.d; ion of the l :tws 
and custor, s of vn::.:r , u;:i n tho followi n;; c onJiti ns 

( o. ) Tl":.. CJ.t , in .ccor, · nee vfrth th0 fil ·:~t pC1rc1 mph ht..i:·.:::of , " Unite d 
Nrctions Gov ernment r0qne 8t in v1ri ting that :.;uch f;ncr·i)," n: t ion l ::.; be 
tried by ouch :). t ribun,Ll • . . 

( b ) · Tha t , in .1.cc or,bnco .r.ith the fi r ::.: t Xl..rc-.gr ar.,h hcrc:i f encl 
consi;J t en t Hi th the j u r j_::icU ct ion of such t r ibuno.lc , t he Uni t uJ. 
N'.l.t ion ::i r ,.:qu ,.::stiH[.'. s u ch 1. tri - i :.:: urr cnclv r cu:.; t ouy of t l c ;...ccus,..:d. ·t;L, 
th,, convonLri:_ .:,ut hori ty o th,; t ribun..•.l . 

(c ) '.l.'h·.1.t the U ite::cJ Jnt ion ::w r caucstinc; ,.;uch --:. ,; i :tl r od.ucu 
subGt.mti .l ,Nilu1 c c of tl:u i:;uilt of th,: , .ccusc:l :....ncl f ully co- o:,l::r-, .. tu 
with thl, conve1 in,, · .utho i ty or hi,., ue:Jicnu,..: in t h.: pr e Jcir·,ti n ~' 
-i.ni.1 tri _1 Gf tho cru:i0 , incl udin' : the ·1.tt ,,nd '.)..'1CG of .. i. t n u::;ses '•J1d. -Ll11.., 
.:.:ir. .. unction of locur:1t;nt ::.n:,· ·.J1d uth..n· ovidencc . 

( cl) 'l'hnt the: tri? :un",l oloG s not :.:i t i n thu t err i t o:cy of nJ 
United · Ih.t on , ...: .1 .. c;w_p-c in;: , hm1ov ...:r , whvn necc; ~;::; :i..vy thu tiL:!"'.t'it ory of t;'.11..1 
United. -,,.\tion r )-1.m:s'G i n: such '\ tri8.l . 

' 

..• 
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SECRET 0.52(1) 
26 September, 1944. 

UNITED NATIO.rB W.AR CRDdES COMMISSION 

' . 
RECOMMENDATION FOR THE ESTAELISHMENT BY SUPREME · 
MILITARY COMMANDERS OF MIXED MJLITARY TRIBUNA.IB 

FOR THE TRIAL OF WAR CR~. 

Consonant with the Moscow Declarati~n, 1st November, 1943, 
the prinQiple is accepted by the United Nations War Criioos 
COlllllission that, with -the exceiption of major war criminals, whose 
offences have no particular geographical localization, war 
criminals, upon apprehension, will b~ aent back to the countries 
in whioh their crimes wore oomnµ.tted"'in order that .they~ be 
judged by the courts of such 9ountries. · The mentioned countries 
~hus have a paramount right to such criminals and their courts 
have primary jurisdiction. The recommendation contained herein is 

- made in f'ull reoogni tion of these principles. 

It is recognised that a military ooounander of an a.rrey in 
campaign has f'ull power to oonsti tute mill tary tribunals and to tr,y 
a,11 offences against or affecting such arntY or arising out of or 
incident to the operations of the eneJI\Y or persons aiding or a.ssisting 
the enetey". It is recognised also that a military oonmander of an 
aI'!l\Y in occupation of enerqy t erritory has full power to constitute 
military tribunals and to try all oases involving the safety of hi.a 
a.rrey or tht: maintenance of law and order. Accordingly, such offences 
and cases are not within the purview of tht:3 recoornendo.tion contained 
herein and tho recommendation is not to be considered as a limitation 
of those principles or as o. restriction upon the mentioned powers of 

• such military corrano.nd.0rs. 

The United Nations War Crirooa Commission will recommend to the · 
United Nations the creation by convention of~ United Nations War 
Cri,11es Court or Tribunal, for the trial of war criminals. However, 
it recognises that uelay may occur while its recommendation and the 
proposed convention are being considered by the United Nations thereby 
affecting :the expeditious trial of cases. Accordingly, it is deemed 
necessary that some tribunal or tribunal3 be established in interim 
to try war criminals. 

In caae a Unitod Nations War Crimos Court or Tribunal ie 
establishud by convention it is consid0red desirable that, in 
addition therotu, other tribunals bo ostablishod to try such war 
criminals as aJ'\Y United Nation mey so request, to the end, that 
every means for tho effective proseoutio~ of war criminals are 
establi3hed and maintained, Md that no war criminal escapes trial and 
punishment by r eo.son of tho inability to offact u speedy tria.l. 

It appears that tho Supreme Conunander of co-operating United 
Nations milit-uy f orces in each thoatro of operat ions has the power 
an<.l is ontitlccl to establish 1nilit o.ry tribunals and proscribe their 
composition, pow\Y~ nnd procedure. 

It is believed thut such military tribunals provide a jw.it and 
expeditious moons for the trial of wn.r criminal s ponr1ing the 
establishment of n United Nutions War Crimes Court or Tribunal, and 
theren.ft er i n ruldition t o such court or tribunal. 

P. T. O~ 
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It is recommended, therof ore , t ho.t t ho United Jfat ions 
Governments r equest that the Supreme Canr:io.ndcr of co- oporo.tine 
Unit~d Nations militory forcos in eo.ch: theatre of oper ations 
a~point :nilito,ry tribunt.ls fvr the trial of encrcy no.tiomils vmo 
-:..re cho.rgod rd th h.:1.ving cormiitted off onces in violation of the 
l a'WD Md customs o:t.' wo:r, upon tho :f'ollovr.i.ng conditions : 

( l\ ) Tho.t, in accordance \"/ith th .: first l)n.rogr a:i,:,h hereof, a Un:.t ccl 
Nations G-Ovemment reqtwot in v,riting tmt such cn0rqy nationn.l.a be 
tried by such a. tribunru.. 

(b) That, in accordance with the first pnragr o.ph hor 0of ancl 
consiatont vnth the jurisdiction of such tribunalo, the United 
Nation so re quo a ting suoh a trial aurrender custody . ·of the nccused t o 
the conveninc authority of the tribunnl. 

(c) Tho.t tho United Nation ao roquosting such a trial produce 
substantial evidenco of the guilt of the accused and fully co-opcr ~t v 
with the convoning authority or his _dcsignec in the prcpo.rution 
and trinl. of the case, inoluding the attendance of wi~nosses and t he 
production of documentary and other evidence . 

(d) Thnt the tribunal, docs not sit in the t erritory of ony 
United Nation, :excepting, hovrovcr, wru.m nocassDry tho t erritory of +J -;-., 
Uni ted Nu.ti on r cquosting such o. trio.l. 

. ~ . . 
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Never circul ntecl t o Commission 

c . 54 
26 Se ,Jt ,:::ub v.c , l9l1-h. 

UNITED J 1-c'.i.'IONS WAR ClU:MES cm:,MI.::iSION 

DRAF"l' R;ECO?.J.tSNDATIO.NS REC~1.RDING TI-IE .31'URi\~illTEILUt )(~!.'.; r _ ( s •. h.) 
1 

:.:iCl-fUTZS'l'A1'1r .t: N ( S . , • ) 1:.ND GEH.SD·E .::!Tl: 1.TSPOLIZi.n ( Gt,>J'''At-0 ) 
?H·~ -3.li:1'-i'l '~"'D BY CO, ':.' IT'.i.'F~~ II I ( DOC . C. :;j ) . 

. ..inor⇒_ ty R• ;port b,y • E~ or as r ugL:.1·J~, 
?ctra2 "'.Ph 2 . 

tl1 ., ~- l on of sup;.cior or ,0 rs 

1) m or de r J ivun lly o. su :icr i or t o - i nferior t o cori:nit a crime is 

not in i tself a dd't.mc0 ; 

2 ) 'fho Court :m:.,;,' cons· rlcr i n indi v iclua l caGe3 ,, hc thr;r t he o.ccusvd. 

3) 

1.-· r; J?L cCtlCl by rm c h CJ. ord"'r in re st ..tt ; Jr irr~siat iblo c r. u1. . .;i_on , 

.;rc; l u l· ·,l_: 

1; ) 1.f t .. , ,tCCU;.; ·rl 

, ,,., r, ..... ,....:, : 1cc ·u in 

,.,. 1..t ~1: : t .· !~i' . ... ,.._, , 

_._ ' of C O ,'.)l\!.:J i cm 

.. , ... :-, ' 
• ' .., ... L 

'.,,.'L i:J t,._/) t 

,.:Li;J \)f ,thi ch i !'._Jl ivJ ~ik ·-~:) 1..,_v j_ c.; l o.-C crL1i n .l OJ'CH;. ,:, . 

; •✓ 1.•'.· . ..,-: by tb,, Lon l0n .Int..: ('m .. tiviLl A:~ ,vm l,y , on J une 

cri:r,inolo:;ic ,1 thvo1y ,..nJ. j u 1ici .1 _rr .. ct i cu of .l •·~ ,t ·,11 'l.l111. t 0d 1r,.t i o11,_; 

j_n 1
• t·c01-.., ti' n,:c ,:.,r,i t :,· or itT ;~:i::: t.iblf; ,1orr.puls:i.on ' .. .,.., 

in r~ ,r . t1_;· '.Jhl LI. 

;' • ...._•} ...r·•, i,Jl ... cl rl,1 r;ri ·iJ'. l , · ,, , 
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SECRET - --- 0.55 
27 Sept ember, 19Lf4.. 

. . 

UNI'.I'ED NATIONS WAR CHI.MES CO 1::l'iISSION 

REPORT OF THE 'UB- 001'.;.i fI'l'TEE APPODITED TO CONSillER 
V/IIETIIE~ 1'HE PREPAR.l\.TION AND LAUNCHING OF THE PRESENT 

VIAR SHOULD BE CONSIDERED "~AI?. C IM.ES" 

._ ,~ m • ..... s.rt ,_., ~ 
.,, ••• .. 11,jo_ •-•~~!'-_ ....... ______ .,., __ .. ,,. 

On 6th June , 1941,. , the Cornmis f~ ion had before it a r '-' solution 
propose ,J. by Cor.llni ttee lII on the subject of ·the "Scope of the 
RotributiVl: .1-1.ction of the United Ne.tions'' ( Doc. C. 2O ). This 
r esol ution c o1ta inc inter alio. tho f ollowing stat ement : 

"1'.,r om J r.is general point of viev, the Uni tad 1fo.t'ions V/o:r: 
Crime ::: Cor.l':ii::i::;ion considers that the fo l101:i-in c ~t ogorie s 
of crime .., .u--c 11i thin the :::cope of i tr:: v,ork: 

"l. Thu crirr.e .s committe d f or tho pur pos e of pru po..ring or 
l aunchin the wo.r , irre spective of th, t crritor-,'. ifhur c t hooc 
crime ::: ho.vu b 0em corrmi tt uc.l. . " 

The:. Ccn1rnir.; s ion r0f1.;.rrcd this s t n.t ,, r:itJ nt b.:1ck t ) tho ·Com: itt r; <..: for 
fur ther cons i • <..:r 1t i on n.n d the C irJJittee invi t uJ. Dr . ~~\CJ r, Lfo ut • .:.c 1. 
h o g ::: on , I>r . de !tioor , cl Sir Arnold McNair ( i f he \r0 r e will in to 
.J c r vo) t o f cn:<ti ,1 :J '-.lb - comr.1ittee ··to con~i dor ·uh 0t l10 .c th,) crime :::; rn, ,~tioll(;u. 
in the o.b vu oxtr, ct , J.ncl the; pr op~.rG'..t ion :incl l ..1.unchi n , of t h<, ii 

i t::i 1 l f ,;,h oulcl. b e con.Ji or ed o.s u :.,;r c r i1Hc :J . 

Li uut . - Col. lto ,: ::wn , Dr. . cl,; f, or and Sir .,.._rnol d J\'ciJ ... tir ha v · mut 
· . .n,l c on ..,i l c r ,:.: l ·i not a ·,,hich thu l o.ttur h <.1.., b -.:t;n rroo.1 mow ;h t o p1·-:;pw:"<J , 
(Doc . C. 1+3 ). k :J tho r u :::u l of thei r cliscm;.;;i.on:::: , Lil,ut .-Col. HoclEc un 
;,nd. D • Ju !.:our . u 011nnun J Corm~i t t cu I II t o ,v lopt th.:., fol l o'. linr~ 
c onc l usions : ~ 

( I ) J l .c t::; co; I. i tt :tJ by i ndivi d.u :J.s r:·,~ro)_y f or th, ~·ur 01,;..., of pr t_;D r j_ n 
for ...nr l ·.unc:hin;: _·J;:r\..,ss iv : w~-..:r :mcl not f .: .. lli n-:. :i th i n t ]i-; rLxt 
iY .. r- ~r · p } · .. r~ , l , i"'v l ::.i.t · , not " ·.D.r crim~ s " . 

( II ) Ac t.J cc· i t·i;., ·1 1 ., f un , h" outbr u".k of ·;· -.r ~tl i c l! c crru .. t...n l or pr oc u.1.·0 
Lh; 0 01 .. 1 i ,J .:.:i un of "u ..r e r· , l.!S " .i.f t ur tL.e: outl). 1,.; u. o:f' .. ·~i.r , ~m~h .n 

_'t p r .; - ,r~.r jri.,L.cu c.; t i on th ·.t no pri::; onur:.; ..: h-Jul i h, t ·.;,;, n , Phi cli .. t.J 
f' ollo .r, 1 · . .ncl 1\; r.;u l t J 1 i n ..... rufu:.w.l t o t ..1.k '-' ·.1r · ~ on , r :..1 · .f t t_;T' t h..: 
outl1r ._, J( J' .1 ..1·, ·u· -.) ,ror c r:ir,1u ...., . 

(m ) 1·0,:t.v~r , ;,.,ucii c..: tn ·1.r.: r.~•- nti an(. J :.rnb . ( I ) ~..n mJp0c i ::..llJ t l1,1 c t :.; 
.nd cut r l .. i n;:: t th-.: 'rinc i p l c:. s of' tht. l e:.,;c of' n : ti onn 1,1 

·~.: --i.n,.:t :-.t . rn .ti m J. ·uol f ·.Lith P- r p;Jt :t"1t 0J by t ll,; r ,; ...,
1
)on ui 1Jl o 

1 ,~:.t .. 1<.,ru .t' ;}, · . .xi::; p ·,;,_ :.; _ .. nu t h,_; 'r 3 '.t v ,ll l t G,..: i n p r vri··.rinrs 
, .! rl 1 ,Uri<.: i . t JL ; / . .u' r ..; of such 11 r :.i.vi t y t} •t ' 11uy ,;h,~t l l )U 

L".Lu tl. ,;u,,j,c:(; of'. f or,.·,.l c nn <l·..: ·1.t i,m i n tl , ,1.c ·,. - tJ · :~ ti"u • . 

( I V) I t ·iLl t,, : : · , · . l J V, .t .·ur t l:u f u t U\J p•...:n· ,_;·c11c.:1 .L n:: :~b.,ul <l b,,; 
:"ovi L 1 fu1· :..:uc -r .v .. ,v,.lt r•~,.~ u , · .i1 :::t th, ~· · ,11t·.r:y prinui.._ 1._:,; 

or int :r·n ·~ 'L ,· . .L 1 .• 

I 
I I ( / 

I 
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SECRN.L' C. 56 (a) 
6t h October, 1941+ 

-UNITill NATIONS . AR CHIMES CO:MMI 'SIO r 

Suppl e1n..::nt t o the MinorHy r eport present ed by Dr . B. Ec c:c 
on the que s t ion rrhcthor the p r eparation and l ilunch i n g of 
thc; :;., rcscnc ·;,ro.r ,,hould b e consiclered as crj~7:es bein g 

· Yri t hin the scope of the Uni t cd Nations ·.1ar Crimes Commission 

On page 11, I r e f erred to the meinorandt.U:1 of the Fr ench nembers of 
Commi s.., i on II of the London International Assembly. To be prec i se , I 
should l i ke t o point out that it was not a r,1emor nndum but "Ob s0rvations 
per.,onnclles p rc sentccs pur l e profcssc ur Ren ' Cassin" on 26th Septemb e r , 
194 • 

I quote from tr ,.; :.ic documents : 

(a) "La ' guer.r.c tota l.., ' que l ·s pui s sa.nccs tot c.litairc!s .ont ent r c ­
prisc contre l ' i ndependCU1ce des nat i oi.1s c t cont r l cs ' libertes 
l es plus sacrco .., · de l ' hon1r.1e , se manife st 0 - en dehors des 
combat s cux- ncmc s - par unc 'criminc.lit6 t ot a l i t air c '. 

Les c rimes "' insi co nmi · "Ur une uchclle effray, nt0 su s c i t ent 
l ' horreur, e t appelicnt un ch.at iment aynnt o la f'ois un 
ca r o.ctt,r de retribution ct ur1 but u:xcmplairc ck pr event ion . 
pour l ' avenir." 

(b) "En rc: o.li tu J l o. crcat ion iI1l!T1~diatc d I unu juridict i on Inter­
nationale: Crimine; llc pour punir l"s ch(;fs r espons b l es d 1 11voir 
r ocouru a. l a guc:rrc inforditc a r · 1c Pa cte dE: Pa ris du 27 
aout 1928 est p lcinement justifit:c . La guorre d ' agression 
c t [ nt h or h loi' COT une nt c cu.x qui 1 1 ont dcc lo.nchce Seraicnt­
ils qua lifi ' s pour invoqucr l a l oi? I l ne f aut pas oublicr 
du r cstc quc l ' Assemb l0e de l a Societe de;s Nations a condamne 
urn.mimemont l a gu0rre d ' a gresston c onune ' crim0 intcr:rw.tiona l ', 
d6s 1924, done o. une epoquc ou l ' Allemagn , l ' Ita l ie e t l e 
J apQn, tous t r ois signat c.irc s J.u p, cte Brinnd- Kollogg, e t aient 
e.ussi t ou trois memb rcs de la Soc icte d.e:s Nat ions . L' incrimi-
nat .ion l~gale cxist e d ' ores c t de j i c t c lle 1.;st opposable a. 
t ou "' l 0s Et[,t s civili s8s qui ont etci, soit menb r es de l o. 
Soc ietc d0s J'k>t ions , sqit s i l:Jl' tair es clu P· e tc de Pa ri s , soit 
signat n i.rcs clcs ckux P.'.lctcs . Dans· cc cc:.s , bc':l.uooup d ' infrac-. 
tions aux l ois cle l o. gue,rrc , SCJ prcsent er<'?,ic::nt pour l e e r cs­
p onsablcs du cri,ne initial de l a i:,u crre d ' a8r E::r5sion, c omm 
unc circ onst rmcu ::i.ggr av:.:mt e . 11 • 

Professor Cassin cxpn.:s se:c- th8. o·,inion t li: t·c· till-' 11.:L5
0

r c., ·si vc w: r 11 in 
it self is t he funcl.'.lmcnt c.l crime t o be..: punisl:.c,,d b y "n In curn.:ct ionn l J urieo ­
diction bec::-,u sc jt j - '.t 

11 t o -c~1.l ;·.,-,.r,11 ,, ,hich n cnift:"'ts itse;lf in 11 t ot ol orimino.1-
i ty

11 
a nd b c c fl.u se it ho.s b ec,n denounced ,...,_:, cr.iJ , u by the Jri·md- K0llog, Pac t 

in connection with the l c fnl c o1wicti on of the Le:1.p1G of J\".t iu,,s . Profe ssor 
Cassin h n "' obv iou ly in 1 i ~ mind t hE.: (',cnC:vn Pr t ocol. 

2. To thC; list J f exoe:rt s in j n t c.:rn0t ionQ.l ·1.ntl criminnl lm: Hl o r1.; g' rd 
11

.'.lgp;ressive ,w.r 11 ( i ,.;:,p~ctivc oi' the circuust. -nc0 11hctnc:ror not i t is ~-:. t 
the SCll7le time '.l "t ot ',l W[\r 11

) ::tG crinc , I should'- like t 0 c..clcl : 

(a) 

I 

I 
I 

Be:lcourt ( Ch:linn:tn of Oan'ldi·.m Ermc'1 of thu Int 11r TJ~n·l iwnt:mt :ir y 
Union) . In hi" opinion 11 ag[J'.'C:S"iv c " bc.,in;.~ '\n lllc..:g::i.l ·:mr i:.:, 
nothi:1;:- but et • cric-s of cri.ne:s , i . e . rr.ur·d"r·; tr ~_;0ns , r obb C:r ic::; , 
c;t c . 

I 

I 

I I I 
I I 

I I 

I I , , 

I 

I 

I / . , 

I 
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(b) G-nr of .'.ll o (It2..ly), rq_pr u 
11 C:ggrc.: ssivc w~,r " a o. crime . 

(c) G-arru.ud (Frnncc ) inc.li cn.t c.:s c.s ~ type of i nt1.., rnntional crime · · 
"aggressive: ,.,nr". 

( d.) Lo. Font.'."l.ine (Bolgium) quot c.:d· lJ1oyd Gcorgv 11 1.:1. guc rr est un 
crime punisso.blc par l o. loi intern::i.tionu.lc " o.nd ndds his m-m 
opini 1n thn.t "cg11russiv wo.r" j_s a n intcrnntiona l c rirne . 

(c) L[>.nz~ (C,:,_tnne )", s1.ys t ho.t u:ir i · _...,_ phenomenon of collective 
crimina lity; 

( f) Lnpr1:.dclle ( Frc.nce) s,'"!..ys that before , ·chL:rc.: ':/Ore only two 
types c f intcrnatloru:i.1 crim0s : ti~affic i n •:;ornen nncl children 
nnd piro.cy, no,:r i t i"' 11 .:.13 • (;Ssiv c war " o.s wc.::11. 

( g) Mercier (&.1ltzc-rl . 1cl) resard:1 11 0.g ,;rcssive ,;mr" as o. crime . 

All these men -'.:l. r L: quoted in the Introduct ion t o t he.: book "La criminalit0 
collective des Et::.t ~.f ct l o droit int c rn .... tiono.l ", wri l;c\;n by Prof' c.:"'sor Vcspasic 
Pc:lln., edition Buchnre ::;t 12G , ,.-:ho h :-:> l<l· the sai.e opi ion . 

3. To the l i t of experts Yrho rc;:'.'.r_d the 1Jr 0s'--nt rmr as a crime bcCE'-USc 
it is o. toto.l ontJ , "nil ·:rho think t h.'.'.t the politicfl l and millti.~ry lenders of 
the St at c:s uho l nunchc<l it must b e puni shed for t' is f'uncLuncntal crime , I 
should like t o ndd Professor Tra inin of the Unive::rsity· of MoscoY✓ , nho said 
in an crticlc in the "Soviet 'lhi.r Ncr, " of SE:p~l;rnb r 4th, 1944: 

(a ) "Spccif'icc lly this ca t f:;o ry of v:orst offenders again · t intcrnat­
i ono.l e .. nd criminal l m, include first :md fore:. ost the h0.'.ld and .11..Jmb c rs Qf 
the Germnn Government, Hi t lcr and .. i s cabinet ministers . ;rh i is the: first, 
rri6st do.ngerous , most viciou s b ody of lntcrnntiona l :)ff e:nclcrs • 

. They t ook t he l ead i n prcpo.r inc , or gc.nisin£:, o.nd pcrp'-- trnt ing the most 
he inous cri.r.10 i n the history of the hrn,inn r ncc.:, the perfidiou s a ttP .. c k on the 
Soviet Union, accompnniccl by thu flq-;r r.:.nt vi l ::tion of rlll hurnan .stnnchrds 
nnd all _ the c 9..nons ~md r cgul ·')_tionc· of i nt ernationn.l 1 , w. 11 

(b) 11Th8 Gen 12.n Jenny Oo:ruacmd or g-..n~sing :mr:. cli rE:ct i n g th . ., opcrntions 
of this nnny of plunder is n.1so t o b0 cl[l uud uit h thE:: e c rimina l 180.der s 
of the p;, rty and Government . 1,ncl fina lly, imrnc.:c;. · :i.tcly ,,.,_s ocl~ tcd with thi 
group a r c · the nwnerou,· offici :tl, a nJ ·dcput icfl , cora..1i. si-:.:ne:rs nnd Gaule ,- t c:rs 
who · a r c putt ing i nto pro.ct i ce thc: pplicy of t c.:rr,:,r, plurnlc:r cmd viol cnc8 in 
the occupied territoriv ~ 11.ncl in Ge ·:nny it self . 11 

I I 
I 
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SECRE'.l.' 
TJJ.7IT~ N .• ~IONS ·.r_'_q ORi :•lIS COHHISSION 

' ... ,, 
I 

t h e United Nation:::; War Crimes Com:1ission. ~-~~-7~~--------------------------------
.•. 
, t ',.· . . • • ' 

I• .. 

Committee III voted on May 1 5th unanimousl~r u resolution 

/Doc. 20/, as a r c Bul t o:t' the d iucussion of my report on the 

"Scopu of the Re tributive Acti on" /Doc.III-4/. 'l'his . 

1•c solution wao s ent back by t J:-!,1 Commis s ion on Juno 6th to 

Committee III for "t'u1 .. thcr conside r a tion" of its first point. 

The r eport Doc:. III/9 is the 1•esul t of this "furthe r 

con s i dur _a ti on 11 i n ·-.:~:!ich t he authors /pr. do l',ioor _o.nd ~t. Col. 

Hodgson/; we r e; h Gl :9cd by Sir· ii.-18.c ih:i.ir"s po.per /Doc. c .43/ /. 

Comrn i ttce II I- .. a .t t hu·-mo e tin0 of 18th S8p tembc r, a cce:9ted the 

r eport and voted fo:r: its conclu:.:; ions agoinst my dissenting 

vo t e ~ ·r rumounccd .::1 minority r :.;port and I c.m ~;i r.::sent:Lng it 

·1h ·acco rdc.r,c e wi tr. Ar t icl e III, rul~ 2 of' "the· '-'Rules".~ . . •· . .. 

:&' ii-1s t of' al l I w::..sh t o cl a rify the position ' of :.'thc. l)~oblem. 

a/ rn- ·m;f Ol'iJ i:.10.l ·.F?Po:rt /Doc~ III-4/ ·r 'did not cxanlin.o --vthether 
I, J' 

w1 abstract "aggzaesci vo y;::..r" i~ or is not a 0 vwr crL-r!el'. My 

I' (;port deals with the p re s ent v:o.r, i. u. the socond.··Wo_:c~d Vfar, 

. • I ''" 

· '\'vl:ich is ho~ . onl ;;' 2-n II n0CT r cssi vo wnr" but moi~covcx,,- a -" :totn.l 

-.:.;a-r" , · or~ as t h e .L'rcnch s o.y , "J. o. crucrro bio16gique". 

b/ My - report . de r .. l s ·ir i tl~ t h e g_uc Ll ti o:". , r1hc t hcr· tho 11r cp o.r ution 

c.nd the l .1u nchi11~ of t j:1c second 11/orld 'N'.:..l r· ~'. r e .crim~ s being 

wi'thin. the c qo:po of t 1~8 1·c tributivc progr eu.,1r.10 of t l}c Al.lies -

princip l e s of cri::dj'Hll l o.w. Th; " prc:9c.r c,ti on a nd l o:~nching 

oi' the s c c r)nd Wor·~.d w~ r " J.:co.rn: i ri cr±rni nalo~i _c ;.il l o.nGuugc : 

h/ t he (1uc i;3::_ on of t lw Axi s C1~icfn of St a t es , Gov C:1 r nmcnt s 

and HiGh Co;n •. :x1cls t o y :::'CT)D. ru a:::i.c1 l '.:.lmch t h e present . 

o.ggr cssi v c vr:J. r ns _[, "tot :.:. J.. ,;:3. r " , without respect fo r any 

- ~ .. - - ---
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l aw, e ithe r i ~ t c r n ntional or.n~t;~n~l, i. e . o.n a scrio~ 

of crimes . 

b/ ·.-i!'lc ordcl' J i vcn _. in 1938 ___ ~=~d aubscq1.:i.cnt ycurs; py 1111c 

Axis Chi ef::. of Sto.te;s, Go'vcr~1rncrits and High Commurnls, to 

their arinic □ to j_nv:.1.dc forci,::;n count:r• i cs a.nd to commit 

crimes · o.~o.ins t the .. "lu-v1s o.nd cuatoma of wa.r'-' and O.Geti ns t the 

no. t i~nnl criminal l al"r. 

Owinc to t nis , my fundamcnto.J. ,POint .,of' view, I disugwc 

\/ith the i-cp o rt, Doc .III/9 , fo!' the fo l lowinc reasons:-

... 

c/ conclusion 1 is _p.ot ric;l!t_ even if limi tcd to tho 

pr0lim~nr .. ry j_n ... csµ:9posi ti on tho.t ur1 11 agcr c nci v c vmr" is not a. 

crime ~ncl t h a t c rJnscqucntly the o.cts p i"opnrinc; it arc not 

"Y10.r c r·imcs' '. 

b/ the 1 ... cpoi·t un tiroly nc,_:;lccts the - f':..ict tha t the present 

"Ivar is a "to t si.l r1 ?-r"., j.1ot onl y an " u£.m rc ss ivc vmr 11
• 

A. 

Al thouch I thi nk .t h ::~ t we ir w ::;t tackle .. the problem not 

i'I'<Aau un ubstrc ct point cf vi fr,i ·~s a probl em of' "am:;rcssivc 

war" 111 abstra.cto , but o.s :.:l J1robl em oi' s pcci'fic arid ·concroto 

aeir0ssi vc ·;:3.r, i._c . t h e .!£~~! nar 1938/44-, I should l:Ut.e to 

dc nl v.-i th the o. r c,ruments · of the report. concerning th~ 

criminality o f' simpl e- " o.c;c;r oos i vo wo.r", beco.uso I regard th.om 

ns not co:w i nc in::> 

I ::.tdm · t t h :.1 t I 1'. £1.v c no t t l:c Gbr11G o.uthori ty o.nd experience 

in the GP.h e r e oi' i nt c r rtr;.t ion ul 1 aw a :3 Prof'. Ma cNair und both 

my collcneu c s v1l:o a r c author :=, o:r: t h e report. Thus, I _ .will 

c1uo·t c i n nu:9por t of my opi n i o.:. ~ so1,c ::rn thorc of eg_unl 

authority i:md .c or-igc t ~:i1c:c :,s )lrof .. Mc.cNair·, Dr. de Mooi: and 

Lt. Col . Hodg son . 

1/ Th c _C ovcn:...Dt _Qf _ t :b..c _Lc ct ,;:· c _o,;t:_Nat iooo.._ 

I o.J.rni t tht'.t t he Covcr..:.int d 'd not denou nc e the " a g t:; r essivc, 

war" o.s n c r'~_mc i n a mci.r: e; r' ::_ >r u:-,c ribccl b y t he rllles . conc e rni n~ 

./ 
I 

I I i 

I , I I 
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of' Int r:~rna t i ono.l Lo.w o.nd of i t c i nstruments is somcthinG 

o:thor than tho l o.r..gu::'.:3c of 112.. tion .JJ. crimino.l lc1ws o.nd of 

crimi:1oJ. codes. \fi/h n t is impoPtcmt in my mind is the fa.ct 

that the Covcnnn t of the Lc ncu c of Nations is the :f'irst 

.posi ti v c attempt to tro.nsfo:rm into l cg'"1l provision tho 

moral condcmnn tion of ut;e rcs2i v c y:~:.rs c.n c:x:pi~0sa0d for 

i nstance, by Vatt ol. 

The f c.ll a c¥ of the ri CTht of n sovereign state to 

wage c.n " a0g r oss i vo. v:c. r" vms r c coc nised c-.. 1 though not in o. 

s a tisfncto_ry mc:mnc r. 'Ihc Cov cn 'mt stopped sh ort half way 

it is t rue . It l e s s ened -t he possibility of war but did not 

f' orbid wa r absolutely and did not dcclnrc the "acr~roasivc 

wa r" to be nn i n t or nntiono.l c1"'imc. We e.11 know the 

notorious cnp in tho Covcman t t h r ougl; k;'!. i.:~h eVi.:rl on 

15, p e. r acruph -;:·. 

Thc"public 0.,Jns eicnc c" ·.-,:o. ::; not sutisficd by the 

Cov-ena:1t. the " public: c ons c ionc c 11 v1c:.c much 1urther ahead 

than the authors of · t h e: Covc: ..• :.m t. 

I~ we ncc opt thu opin i o·1·_ of o. g r eat English crilninologist, 

Profes s or Ottl cy , ~uotod b~ 1:c;1ny in l:is "Outlines of Criminal 

La.w" 1935, 9. 29 1 t hu t c ri1 i1h1 ::~1 l u,sisl qtion must only a im a t 

/ 

nrinciT\l c to t h o probl em o f n -•r:n-r osz:d vc Yic.i l"'·' then ·the 
~-~---~ -- GU , 

judgment of the " o.vc r c.c~o consc i ence", or "the public 

c ons~ioa c c" / b•oth expr ess i ons r,1cc..11 the onmc thing/, was 

admirably described by t he l cltc Dr. Bi shop, Secre tary of the 

G_rotius Socie t y , i n h i s p .. per on " Crimi n ality of war e.nd 

its _q r c·10i.·1 t ion", rc o.d bcfor,; the Grot iuc Society on M::1y 5th 

1943, Cl S foll ows : -

11 It hets d:-,,.,mcd upon t ~-~e: no.tions t hat . war is not only 

illcgol but th c:t he 1:✓r~o male, ;,' ;ilnr or r o.tr~er who di sturq s 

the peCico :.u d r;ho th8:r:eby b e;coi ,ICS or threat ens t o, become 
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rosponsiblc for the vrnnton Gc.crif'ico of humc.n 11 v1.,;o, is 

n crimino.l, nhd c.s au.ch is punishnblc for o. crimu 

'oornmi ttcd c.go.inst mankind". 

Tho Covenant romainod-'boyond "jud3Incnt of' the nvcrrtcc 

conscienc e; " • 

. . .. . 
2/ The Goncv~ Protocol. ---------~----------

Tl;.o Ch):1 (,;VO. l) rotocol was i:!n nttcnipt to satisfy the 

":public conscicnc..:", o.nd to ·s·to~? u ::_) tho fo..i---nous [FtlJ in the 

Covenant. It };.~:s,. 'pcoa voted by tho i,cc-::,uc of, ::o.tions bu.t 
'· 

it has not beon ratified. This lack of ratification docs . . . . . ' 

not dc;pri v.c the, .G0nvvc. Protocol of 'its 5rec.t importu.::.10O us 

an instrum0nt with the hol:p of 1i1hich, ~-re c, rc able to intcrp1·._, t 

;caigh tly t:'.-lo Fc;cts of other instrun10nts, us for insto.:ic.:;, the 

Brinnd-KcllocG Po.ct, or tr..u various Pacts of non-nc;grossion. 

IhQ_im~orl~~~~-a!-~hQ_QQnQ~~--1:ro.:tDQQl_liuaJucc~!aci 

l~~-1~~.QU~_QJ.g~~~~thg~-r~§QrY~l~Q~§-~~g-~1.:tD,Qu.:L 

2!gY§Q§_£Qijrg&!ne_~hQ_§Qll§Q_Qf_~b2_2Qrg§~~~~2-!Qegl_ 

QQllY!~:t!Q!L2f-~bQ_tg~c:,-gQ_Qf_lI£.:tJ.Qu§_:_Yfbi~lLW~§-.:ttQ_J:~c~­

~llY1~1g~~gt_~tg_~h2lQ_Qf_giy!li§Qg.J.lYW~il1~~-=-fh~~-~-~~r-
. . . -~·· 

time when the pl::t:1s for n t oto.l wc.rferc w0rc not 2_)Ublicly le- ~. 

· The ·2u..11.0u2:eQ of_ .thc.: .Pi-•otocol is clcnr and lc c.vcs no room 

for so:9hist rnioconnt1"'U.ction. In its prem":1bl u it SelYS: 

"Rccognisins; t:"l8 s.olidari.ty of the mcmbors, nsE:tortinc that o. 

wo.r of' a.ggrcssio::-i co:.-~ati tutcs o. violittion of this solidnri ty 

2.nd o.n intarna.tio:1t,l cri::er ... . 11 

Is it possibl0 to mo.int.:.i21 o.f'tur this that the 'liVords 

"Intcrnc.tio;.1al crime" onl~,- ir:co.n "mor.:'.l crimo"? Poli tis, one -------
of tho rnj,)71O:t'tours, answorod this -1uostion in his s:(Jccch to 

tho Assembly of tho Lco.i:;uc of Na. tions. He dccl nred thc. t n 

wo.r of c.m; .. "'cssion "so trouv0 non s culcFKmt condo.mneo, ~1on 

seulomcnt considerec conmi_0 un crimo i n t ornntion::.l, me.Lis 

encore 0ntourec des s ::1.i1ctio:1s , accomp'lQ1eo du cl'!o.timcnt 

I I 
I 
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118C08 3C'.irG ::_)Ol!. :C 1 :.:. } r t:! Vvi.1.ir c t ,'.'.U be;soi:1 pom." l :J. r e:princr" • 

Jrcvcntion , r 0pr ~cs1 cn. 

j/ '..11::.o Bri :.~·.d - b:.:J l o r-;,.,· :.··:1c t. ----------------W~---• u 

m r is :.~ c i•i;: c ? C,J111i') ::...rud. wi th : :tho Gca ov:J. Protocol its 
1 . 

im:90 rt Gi1C G is, o f c o lL s c , 1 c :.:; s • . It doas .. 1ot dcclc.rc 

" c~,:..:.::_u·0 s r:: i r.._, v1, .. r• 11 t o ~x: ::.. cr:·.:.:c o.s t J~;:; Gl;!lOVC:. Protocol did, 

'l',, . ,-.. · ·ic, ~ -,1 ·-·t .. --.c•iv ·, 1 :i.·t ,·., ,,.., ..... ur-- d n·· .11.··, .-.- ,,:1•t1"' the .. , .,.t....,.,.,....., ..LU c.... .... """-- '-..... . . ,:.J- · •~ _._ . ...... ..,... v V -' <-- ·-~ YV , J. 

l ' •"'111· ·- ., c,•-. c1 si r-,•n·· -<- 1' C' ·ic e or.n t '-, ·, "r1· ·~·- d Knll •. ,_ P ,.., ct 'I''!.,-, . :r..v'-- J..! :...,_ L .l.1. • - L,, .1 J..L '-.. . .!.1, ~ .• v .:- (_ . J. l, - ... v Oat..;, 1.- I • • l,1\_,j r 

by Bri.:.:, 1d him::.h,i :f . ------· .AccordLiG to the :..-i.c count of the ccr01aony 

of si l}n·.•. tu1•c , '.,f,. ::~1 s:i.::;ning tl~~ Pact ho duel .:ired, with the 

c0i1t ructL1c p~ .. rti cs,. litc r c::.11·, trn follo ,N:-:~: "•••• unc :90-rciUo 

gucrre 

00 qui constit1...·: '.it son :pluc c r c,nd d c,:-1c;r : s o. legitimite. 

? r appfc d6so:'l.: ... j _c.; cl ~ ill e s :;li t .:, , cl l 0 e s t ~ouniso Ci.U regime 

t · 1 "' ' ·,;·, · v '.· ··i· +"'\.,·, •· : i· , ., , 'ho--.. -·. 1 ,, l o i· oui e···oo,c,c C 0 :1V(.; i.l lonn.J ._... 1.-• .1. • • 1... 1..., J. u ~ • ...,.1. ,~ . .• ., ~ . .. J. ,.,; • (.A _ 4.... o 

.. .. 
c 0::ct :.L , :: 1 inimi te ::,robs.bl o de 

Af-""·· -... ,... st·j, , ,,o· · /t' ' --~, -,... .,. J. J.. 1....~lJ.o , __ ;:-~-!=- ::.:- 1!. C __ ,.1.. \ ... u ~:.,p l. l , 
~ (. i-·r. - , i _T . , . r- t r, I . u .•·••• c..I ,._, l .1l,.:, __,r , 'irho 

, S"J.CC ..; d 0c1 t :.c , c o ..,«r r~.1c:"' oi' t :.-,__, l ' c.l lo _:[; }? c:c t i n t:;.i G office • 

.. 10.tions 0~~.3 -~c :. :1 o..:.--: .vcL CO;".i'J.i c t, c i t '1 e;r• Oi1v '.) r bo t h of t :.~01,1 
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In another part of his speeoh ho describes such States as 

l aw-breakers and recommends jurists to re-examine various 

l aws and treaties, because numerous legal preoedents will 

have become obsolete owing to the Pact. What good advice 

for 1944-. 

From the lil8l\Y opinicms on the Pa.ct expressed by expert.a 

on Interno.tional Law, I "411 quote that of the Belgian, 

Descamps, member of the Legal · Committee which drew up the 

Statute of the · Court-, and author of a proposal for an 

Interi:iational Criminal Courts "Le Paote aboutit a i.me 

oondamnaticn ra.dioal.e, int4grale et a'bsolue de la guerre 
I . • 

cormne :institution". The' author means war of aggres s ion~ which is 

the only kind forbidden by the Pact. 

The ·~Frenchman, Georges Soelle, said that the Briand­

Kellogg Pa.ct abolished the right to make war /except 

defensive war or milita.xy action determined by the League 

of Nat ions or·· sanctions/, and that . :the. the ory g eneral.zy 

o.gree s with the view that to start a war of aggression "is 

an international crime"• 

The most int,eresting attempt a t o. scientific interpretation 

of the Pact wan undertaken by the International Lo.vr As~ociation 

in Londcm. In September 1934 this As s ocia tion conven ed 

o. confer ence of its members in Budapest with the agenda: 

Interpret ation of t he Briand-Kellogg Pact • . The outcome of the 

work of :t he confe r ence was the adoption of the no-cull ed "article s 

of i nt e:1'.'pr et a tion" in which the meaning , scope , n.im and effect 

, · of the Bri and-Ke llogg Pact was expounded. The dis cussion wa::i 

very intereoting • . 

a/ Mr. 'Ayndhan A. Bewe s stat ed "When our Ox.ford Conf er ence 

t ook pl ace in 1932 , we vre r e fortunat e indeed to meet perhaps 

on t he vary dcy when the American Secre t Qry of St Qt e , 

Mr. Stims on, , made his f amous or a t i on ". / See poge 5/. 
b/ Mr. C. G. Dehn 3t a t e d : 1n the view of the Committee , the 

phrasc:ology of the Pact 1 enab l e s us t o cccept t he vie I v,hich 

I 
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•,ivionsi cur Brio.ncl expressed on the dny the Pnct wns signed. 

~· ·' 

"Yinr"-, he said, "is branded with illouality. It is by mutual 

~ccord truly r.:.nd rcgulnrly outlawed". That is thu· f'undo.mcntnl 

change in Intcrno.tional Lmv ·which tho Corrnni ttoc have 

rucot;niscd, o..nd if' the Confcr0ncc to.lees that view, nnd then 

proc·c~d.a to· drnw t1~0 inevi tabla consequences and set them 
. . 

out in . -clcnr lo.ngun.30 which the; public ·can understand, w0 
.. 

shall be doing useful work. The pooi tion i's, therefore, 

that whuI'cus p·roviously thu:::io l"i r;hte and -duties s-or ang up 
I . -

nuton'lutico.lly as o.- ·mn ttc:r o:C I ~1w ns soon a.a war broko out, 
. . . 
now, since the Pact, Yihcn wo.r -broa.lcs out, · these rights ,C'.nd 

duties do not spri~.~; u~J , thc.:y- rn•o not there; the violutor 

ca11: cl r.:. im nothin0 ~ · he hns bucn d~p;ived of his r .ights, That, 

in view of' the Comrnitt.:!c, is the position _at tho outbrouk of 

w~r, und of cou:rsc, I o.ci .. oc with that view. It ia f'W'ldamontal~ 

c/ Hr. Cnrrrn.bell Lee /~110 ricnn dc,logato/ otntod: 11 As a 
--------------------

ci t-izcn · of' tho coW1try whoso Gove:i:'t'ln1ont init.iatoo. tho Pact 

. of Paris and :.19 o. r:icmber oi' tho Commit.tGO, I rise to second 

the Rcport .'• in principl c.-

', • • 
'l'hc Po.ct :i.s a po.rt of' the supx·cm9 lo.w o:f' the United 

Stutes,- on a. po.r wi_tr.. the Coastitution 1t.aolf• \¥?'~oh &o.,YB: 

· _'Thi.a - Constitution •• · .•••• nnd :ul trcD.tioo n-indc or which shall 

be mnde u.1u.c: r . the :mthori ty oi' thu Uni tcd Sta.t0s --~-h~ll be the 

suprc111e l aw o:r' ".;J.:..:.~ l and'~ 'I'od. [~Y it is nccopt0d thnt a new 

and rovolutiono.ry p ri_ncipl c v,a s adopted in 1928. Tho 

violator -of t 0..ic common trcnty must be taken into consideration. 

His· ucts have been dcc J. a. re.d il lcg1::l by the whole world"• 

d/ ~£.:._~!:t2;.'.Y£f~-~2l.9 st ;..~tr:;<1:"Tr..c Sta te which in 

contrc.vcntion .of t he P~t of Paris begins n wnr must be 

branded ;..1n of fende r n.~o.ins t the L2.w of l'fo. t :i.ons, as n crimfnal 

a.gains t , htuno.ni t y" . 
I 

c/ l':ir. Altc HCUTllTlar sk jtH cl o.srccd wi th Mr. Ccrnpbcll Lee --------------------
that .Art.2 of' the cllocr P[ ct c onstitutes t he mos t 

I 

i1i1portant pa rt of t h ~1 t diplo,;11:.1 tic instrumont a:i.1d t ho. t this 

I 
I • 

I 

I -
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so-·cctlcd outlmrry of W':.r con t :iincd in Art. 1 1 io the 
' ,I , 

consequence of this oblic;P.ti c-n to scol\, th0 solution of' 

intcr1r_tiono.l diff'icul tics only b o. :,1:i.cif'ic nonn.s. 

f/ Dr. ~ourck st ['.tod: "on voit p c.r l~~ quc le promiur ---------- . 
, . 

mcmbrc do pl'!ra30 de 1 c-.rtic1 c 1 coniprcnd ,~no noi>in0 du 

droi t ii-itcrnu tional peno.l, protegca.nt 1 'ordrc public 

·ct l "interct ge:inl]ro.l. L::t viol c. tion do cottc nori~10 doi t 
.. 

-0tro , c·onsid6r.ee ·cor:ii:1(.; un deli't intorria. tional. 
. ~ . 

·L o roco1.u·s :·. 1':.-1 eu0rru .. :.t.nnt ~-hiei- clevunu un crime 

int.cri~:1ti on~u, l "'.Bto.t g_ui [:id::-.lo d·el':b1quo.:L°rii se;; rend 
. . 

-~£r::i.lon~0nt coup2..bl\:J d.c l r. viol .·.tior. du Pc.etc Briru1.d.-Kolloee11 • 
i' . • . 

:.• · · · r' coul <J. quo·~0 · plG ~1 ty of C> ther l"li.."'.171<...S • 

. I 'l'h:us ,thu }i.;;{i:-.:: Ohi cr's 01' E.it .~t .os, .'-mcmbers of their 
\·'· 

. Govcrrlli1G~tn opo. ,;!I it;h Ccihii,C.:-ldC ·:[( .. t/!C, awG.rC; , wJ1e;n th0y started 
' . :~· . \ . . . . . . . ' . . . 

,this 'vhxr, tho.:t __ they· Y/urc comi:i tting c.n· L,ct whi.ch had been 
• I •.•• • ·, 

,declared by ~n ~n-t ;:Yrn~tion~:.1 i~::. :.:;tr'Wilcnt, birnlil1G upon th~, 
' . 

. ;; t<1 be illo&;al, ~UJ u.iuo.vrful ne;t. Th:i;~ is suf'ficiont ·:for 
I 

. criminal f;u.il t. Mo ro is. 11ot dcr:._::.nd(...d, even in the ca.so o~ 
:, : \ ~. , 

nn ord.~c.ry cr.:Lmincl 9 to :~ stc.;Jl:i.r,h 
•', 

the m~~s rca of n 
,•. 

criminr.J. c..ct·. 
·. ,, 

criinin~.:ls" v:hic:i:_ is :.:t 1•cport o-;,,· a. S1)cc·i~:l · Cor.lni ttoc of the 

Soction of Intcrnc. tionnl f".n d Comp'.lrc.. t .i v c lav,· of the Amo~ioc.n 

Bur Assoc'io.tion, thre e: 11.:nuric c-.n lnvrJe rs, ·Messrs. Edwin D • 
.. 

f!!£1S!!!§.2!}, Goorccs A.~;!:!2-2£ a.nd Charles Qh2t2i_fll.s!-~, sta.ted 
. I 

thnt "tho princiJ_)lcs of crimL10.l lnv:; .·goncrc.J.ly accepted among 
,. . . -------- . i .. . . . • / . 

ci~:1;.lis ed n o. t ion:.1 nr c ·c.l so a proper squrcc:1of ·intcrnatione.l 

l c..wlf .. . /J~rticl c 5 of t h 1.,; 2_.:inpcr/ ~:.na. in Art-icJ.u -1 of the s ame 

]_X\pur, t l'!eso tin•cc cx~>LJrts s ny: "As r8sards the element of 
.. 

intent , broo.dly --:-..>nc c i vcd, t h.Jrc: sl:.ou.ld be no clifficul ty. 

1~1c 1-D::is leo.GJ: ~r s >a ve long ·sinco wo.rncd us of trio k ind of war 
'· 

which ·t hey i n tend t o vv: -i.0c". 

.. ·. ·· : 

- In f [ ct: t l:.c y vmrned u s , -~hey st .e. tcd publicly t hc. t they 

will l aunch c.nd wo.c;c c. t otcu _'H,.1.f i,,_ i.e. a wnr in which law will 

no t_ b e r espected . Thu s , n cri L,i n ·:ll wc.r . /I c ome t o t h is i mportant 

point in 1') 0.r nJ r : ... ~)h B of r,.y :pr.i:901"/. 

I 

' 

I • 
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I sum u p the 10:-;nl position o i' t .t~c " ::1cc rcssi vo wo.r" 

a.ccordinc to the ~!:!£~9--~~1.!~LlG i)a.ct int0rprctell in tho 

spirit of thu Covcnnnt, of the Gcncvn Proloc61 nrid of 

numerous p ::,.cts of non-c..2:£.~·rc :..: oion, us follows: 

A Chief of Stet te, m01~1bors of ·t110 G0vernmont and of tho 
· . . · . . 

High Cornmo.nd _ of o. St r:ta, ·who sti:trtcd u wnr forbidtlon by 

i~tornationo.1· 1·c;vw-' tl':~;eby ~~!VO t~c order for;· the por11ot.rat:Lon 

of a. whole chc.in of r11ost r;c:::·ioua crir,1os punisha.blo· by tho 

criminnl la.w of nll Stutes. As ooon o.s intcrnntiona.l lo.w, 

as J.a.w of n hiCThor ord0r, dcj?ri vod 11 :lGgrcssi ve war" of .its 

lcCTc.lity, it \"1c.1i ·scen in its oricinnl, true likeness: n cha.in 

of crimes punisb1b·lc by ·the heaviest pen~l tics in tho ccPiJninal 

lc..w of the countries o.ffected. 

_f3u.t Yet· us suppor30 · that the Bl'iand-Kollogg i::>nct and' the 

Pacts of non-a~crossion conclud0d by tho .Axis Powers a.re not .. 

a suf'f'icicnt ·1oeni ba.sis ':for tho incrimination of an 

"acgrossi vc wr:-.1•11 · and for the pursonn.l criminal · responsibility 

of its o.uthors, tb:m t:1'.1.o Uni tod J\:n tic::.1s arc entitled to c,p1)ly 

the view of' c. cl o.asic Ll Gt..:ri:,·.2.:1 jurist of world reputation, 

.!~.:~~• who wrote /~~~tcd b;-,r Htrigh~ac/ that tho man gu.il'ty 

of a monst1'0U0 c:i..--ino n ever 1!:1i::~inod b0i'oro., must bo punished: 

even thou:~h ih.o l :::i.w l~c~s s o f ~~: ... 3.?ronouaced his act to be a aimc. 

But this brins :::~ · n.,:::: to tho J. ~lst o.nu. in my mind, to the most 

import o.nt o.s:9cc t . · of:·\ iw ... !Yroi')L.:m · ovorloo 1':cd by the :rcpoztt: 

to t he crin i n :..'.li ty of t o t c.l y;~,.r. -----
B. 

!h~_Qr1m~D~l_Q2~rDQ~Q£_qf_!bQ_1Q~Ql~~9£2Ud.~Qr~-~2r~ 
The second Worl d Ho.. r is not r)nly ~.n " c.~grc~si v6 war" but ci t 

tho s me timG , C'. ~Q!:2.;_ wc.r. 
V.fl1a t is u total wa r? The best ----------r---------

I definiti on wo. o c iV(i,'11. by its :mthor ~9-2!f_~!~!~E ncc ording to 
/ 

t ho t cc.c;:.inc of the " c; r u:::t t" ·'·.r~corist of II tot al wa r :· , Ludendorff . 

li.Lt!:£! st e- t c d : 
n/ "I sh c..11 shri ::.}: i'rom n ot h i nc; . No so.:..c o.J. l ed i ::1.tern o.t i onal 

l o.·:- , n o c.~r 0~:·.11.,n t;:; '.fill p r0vci:::. ml., f r om mo.kin.:.; us e of any 

, 

I I ,, 
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cdf 0rs 11 /Sch·,v·:.. rzcnb'cr:;cr "Intcr:::w.tiono.1 Lr.).W 

most t0rriblu wcrf~r~ is t ~0 ~ind~st. I s~all s~roud tcr~or 
. . 

by t :":;.-:/ s u1~"l:. .... iso cfo,10;:,r:1ont 01.' all 1~zy r.i.oc.zu.rcs. The impo1°t c.nt 

/Schw~rz0nbors0r, ~.16-17/. 

Anc1 r..u r. 1.nd his oo.tolli tcs acted. on t:h.c lines of t:! .:: sc 

lo.unch -.; d b;f th u A:.-~i~ rule.rs .c'.~1d :nili t o.ry loc..dcrs not only 

I 
o.s o.n nc:;r u.;s:L-.,;:; i,·12.r but ci.a n tot ['J_ 0 ~10. J.r.nc.1 this is, from 
. . ;, 

t ho c1"'iminoloc;icL:l :oo i nt . of vi0w, ~~ vcr;/ i!i!?o:..~t~n t f o.ct. 

t.hc. ~is rul ors ei ..... a nil i tc.r-;: 1 undu:ras in ~ccordcmce with 

· ;__~·~1 of its crimi:1 c.~1 m,.::c..ns. ----------

. : . . 
crir!10s no t · L ~ L :. c i 10r ;,J F.J1.::::::i0 0:1.ly buJ.:. in t~lu sense o-E thu 
. • , 

Crl.' 1c·, 1' ", "i , . ,, ., · t·:·f' _t' ' ·j·n v ,.,,'l··d c r) U "lt " •i ·S - .1._t..J. --<. - , v - ··· - - ·. 1.. . ....... . v . J. .1. _ u • T :.1-:; order to lm.mch 

con1i1i t rn :::.:-; ,s cr:~;·:·;(;s, i :r_ t~:. ,; :.: :_, ju:::i ty, ord.~n:..ry cr-1;11cs of the 

most h c i ~o~a .utura . 

And t hu -~: .. 1~.:·. ,.: f3 c oiii'ir, <.J•~ 2.::.-:i. v ~,riuu ;-;.; cluclnrntions tho 

erirnin::tl . c':.n r· .c t .0r. oi' -c.i_c :i)~~·v;:,;cn t YLr. I :.:.n 9_uotinc some of --------

~-/ ·rf'I "' r•~ (• c ,., r, r,1 0° •·· '- ,., .. ,- ·,-o .,-l ~.:, Go·v -• ·r>,1111 c11tA 1'.11 t""". :·!ir co,.,.,,..,on 
~ -~~-~~~-~~~--~~~-~~~-~-~=~~----~~~----~ i;_ "~-· 

dccl a.r ·: ti0:1 ,:)l..' : : 0vc:· :. s:.. r lJ.. t J-.:. :'.. S, l ... O., s tree,:; the c rirnL10.l purpos c 

Oft-Ji. , Ci- ··•"1 .. ,r·1 "· --, ,r,",;. l"' · .,,., ~ .. ,, i·c- ., ,, .., ;·,1 i' ·.• 1r· - "..-:.L J:."- ~l • 1 J.. Vu .. _1,,. J ... "' - ~J.. 1....,; ' - u l~ ..L ~ ... 0 

dccl [:1~ _:ti o:1 o f t';..J 1 ol i cl:. (}_,- , (.;rrurn.,i1t of D0c;0r11bor 20th 1 94-0 • ..------

cnumcr~'. t o s t l:..., i nc.li vi duc.l c ri ii·dno.l :;_"llU"}.)oscs o:f t ::.o GLJrr:1 °.n 

I 
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:ius rcsoion as P'-~ rts of n gcr~urc.l criminc.1 plc..n, .~md 

continues: "Witil such villr.inous pl ::.nE.l the Gcrr,10.n f['.:JCist 

h o:i:•dG s invo.dcd .:.;ur country". Th.J note etr(rnses the :plt~nn(;J 

chc.r actc~ .. of the a troci ti(.;s :.Lnd cl.:.mounceo the German Gttnclc 

D.s n crimint.l Ht.t1..~ck. Surely not criminal in the scnsu of 

11 morc.l c::.-•imu" which it would be onouch i'or hi1;;1tory or · 

posterity to judcc. 

194-3 th':lt i t i s ~1nccsso.!'Y to to.l;:c rncneurcs o.c~inst 11 thosc 

r1/ JI~~-.9.!r~J:...,_L~i.J_l stntod in his spc'3ch in th0 House of 

Conm1_o1u~, thus c, fr b-0h :.:d,f .of'. t he. .Br.i tish Government~ "The 

miscrounts who ·net out ' to' subjucuto :fil'St ·tullQpe ·and then 

the worild · must bu punichc.d, and so 1ni1st tho1r neonts Who, in 

so mo.ny count1-...i0s , l1nvc purpotr~tcd horrib':l.b .: crimba and who 

must be brou~~".; b[~Ck to -fac e.; tho judeii1(m·f .. ·'of ·tho 'populntion, 

very likely ~.:<1 t ·~c- v ,., :~·y -~: c0:c1.0:.:: oi' their . :::{t1,oci ti°o's. 

•1• ••• ei.-.urcl'J.., J c'· ·, -· ·'·1.· 1 ·· •1·· · ·!l , .• ~,·" ri- "'ell .th. f'Y · -h.~.:..·,,,_..,1,,.ntn.l ·•' - • - - .L _ .1 • • • l. .. ,. l, -~••-.l.•J •. . ..., v\.i i}" -.. ~UlJ.u. ...... ,v , _ 

Commiosion :; t t he bo[; i ~min.::; c,i• l 9~;:2 , ul o:;_J ts the clca.r view 

t:~a t ·r,_ .-:; wn!' st '.1 t c d. in 1959 :. .::; :i cr:i :- .o in the lcer:J. senso of 

tr. c word, in(CJ_H:;,_r tc.·1 t J y r)I' t~~'-- vioJ. _·.tion -::, f the· "l :1.ws and 

cus t ons 11 u:~.' · t l1.o • ..:c _-_ t wo.r. 

b/ P1--.·oi' .::sc r.Jr- Lc..ut ....: l'r .cl~t ::. n hi s " nu1° io r c..nd.ur,1" to' the -·--------------------
Co.1. bric'. ;:,u Commi t t~c pres i d ed over· '.Jy P 1°0·f' . r·i'.tci'Jn j_r s ~tys on 
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po.go 10: "The l aw o'f: any intorn~tional aoci0ty worthy of 
that name must rej ect -with .reprobation the g1ow th~t between 

• 
nations cnn be 'no ngercss.ion. ~alling for punishment, ~nd it 

must consider ·tho r .osp;ons.ibility for the pramodita.ted violation 

-· of tho Gencrul Tro ~ty for . the Renouncintion of wo.r as lying 

wi Ulih .. the sphere of criminal 1 o.w. Thnt roaponsibil.1 ty embraces . 

· ·· ·such · cl(;:arly warlike net~ o.s that perpetrated in the form of• ' ' 

· :: · the invasion and proclaimed annexation of Czechoslovak in • 
. ' • . ' 

. ' MllI'Ch 1939"• 

. ,:_ ·. o/ ~.1-l!:r.s?.§~Y Str~!'!:i.&. Protoasor ~f' Criminal Law at the 

Uasai-y1c Uni v0rsi ty· ~na. Einistcr of Justice in the CaeatLoalovr . . . . 

· ... Gov.crnmcnt ·1n ·London, when i n trod.uoing o. lociiure by our 

·oolloaguo, M.a.~_!?J_J]B, nt the Czochoslovalc Insti t\l_to on 
. . 

January 9th 1'94'3, dcclo.l"cd thZl t tho f'undamonto.l orimo from 

- ·'· 

.which nll "wo.r cri;:1cs" · oric ino. t a is the war of aagresaion · 

stnrt~d by the JIJ'(is pqw:ero, end thnt this wnr of a~I'Oeaion 

is an internationa.l crime cr--,1ir.e out for punishmont • 

I 

d/ ~~i§ll~,. so~ta,,.r ~ 'th4 G,o.t.£'-WJ 8ooiot.y-. nl.eo 

~ds the vici-Y thnt to st r..~l"'t a. wnr is in i tsclf. a. crime. 

e/ M;d~ Bf-~R himself docs not think that the prosont --------- · .. 
11 o.ggressi vc wa r'' is form~ly a. crime on tho pat't of the Axis 

Sta tes or thc ii-- stc; t e smon c.nd leaders , becaus ~ .. i~. hos not bO<m" 

daal.~ a · a.t'imc ::md . ~s • . no pono.l ty f or 1 t wa s fi,ced nnd net 

,· court appointed to trr it. He propoeea the following procoduro 

in his expos e e n t i tl ed : "Is th<.:: wne;ing of an aggressive war a 

crime which c a.i.1 b.::i' punished judici ully?" /London 1943/: · in 

whatever kind of o.rrmic -.;mc.mt is ma.do with Gcrma.ny, whether it 

is c nllcd "uncondi ti onc.l nurr•cndcr" or oth...! r WiE! q, 11 l'. cond i tion 

should be i ncludGd by whi ch the Gc rmnn n a. tion r e cognis e t ho.t 

their l e nde r s h o.vc , by we.cine c.n o.cc r css i vc wa r, c omrni t t cd a 

crirr.c ::1130.inst humcmi t y punishable by death•; and t h.:i t the ques t io n 

who a r c t he i ndi v idu al s r cs:pon_s i bl e f or . t h a :t crime , shall be 

decided by a. s pcc ir•l court. · ... do_BAEB, s eeks in this way to ge t 

rid of' f'orm c..l doub t s 0nd ob j octions . Hov10vcr we ju go hi iuvv , 

it c o:nes t o the SC\me i n t he end : · th t t he ·1:1.ut hors of t h is wnr 

/ 
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should be treated as criminals who a.orserve the de9:-th penalty 

for their crime. 
-~ . . ' 

f/ Professor Kelsen 1 Professor of Law at the Universities 

of Vienna, Cologne and Prage.e, member of. the Austrian Court of 

Constitution etc., founder of the famous normative theory, · 

actually l ecturer at the University .of 'balifornia, wrote in 

the issue of December 1943 of the "California Law Review" P• 546: 

"Any inquiry into authorship of the s econd World Wo.r does not raise 

problems of oxtraordinar,y complexity. Neither the questio juris 

nor the que~tio f acti offers any serious diff iculty to a tribunal. 

Hence, there is no reason to renounce , a criminal charge ma.de against 

the persons morally responsible for the outbreak of World War II. 

Public opinion entirely approves all those declarations, 

st at ements or vi~s. "Publio conscience " an important souroe 

of l aw in gener al o.nd ~f international l aw in particular /the Hague 

~ eamble/ is unanimous in regarding the prepar ation and launching 

of the- pres ent tota l war as a crime, ·as malum in se. This opinion 
f 

of some hundred million men and women, must be taken into 

eonsideration at l east with the s ame r espect a!1 t he opinion of acme 

isolat ed experts v,ho consider this war as a l egal. thing. Thereforo,. 

I come to the following conclusions 

1/ t he pr epamti.m and launching of the pr esent wo.r are 

crimes not only in moral or historical sense but in the s ense of 

and according t o the criminal laws of the invaded countriE';l s, 

n.nd at the time ,a.rimes against the whole of manki nd according 

to the gener al principl es of int ernat i onal l o.w • 

. 2/ Chiefs of the Axis Stat es , members of t he i r Governments 

and High Corrnmmds , v1ho pr epart3d and l aunched t his s ocond Wor ld 

War have commi t t ed crimes f or which they a.r e justiciabl e before 

~he Criminal Court s of t he invaded c ountries . 

3/ t he Count ries who have the jurisdiction over t hem can 

transfer t h ,ir jurisdiction to an Intcr- n.lliod Criminal Court . 

But the basis of the jurisdiction of t hi s Int er- allied 

Criminal Court est ablished in order to t ry t hese "hastes 

I 
1, 
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humani generis", is .not exclusively t he national jurisdiction 

of the C?untries who would be signatory parties to it. The 

. , ... C.ourt would be authorised to act o.a M instrument of International . ·.: ,,; . . : . : 
. . . 

Justice according to the general principles of International 

_an¢1. C~minal lav,, 

4/ the whole problem is vii. thin the scope of the United 

Nations War Cd.mes Commission ,·4u9h 1o :11..1thnrl '.'lAd to .put the 

authors of the present v,a.;-, on the liat of Viar ctiminnl.s for this 

fund.runento.J. crime of .. ' 'total via:,;", .. 1938/1944. 

· 5/ Ii' ther e be aey drubts in this rijspect, tho Commissim 

should r0commend to the. ~ted Na.ti~s Governments to enlarge 

its canpetence in this fund~ent'al qutratian nnd to authorise 

it t o put the o.uthors of the present vror, on the list of \'far 

criminals. 

I suggeot . that the Commission should adopt the 

concl ~ions 1 - 5, 

London, September 27th 1944. Dr. B. Ecer. 

' ' :.. ~ 
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SECitt: 'l' G.1;)7 
)0th Jepternbor, 191+4. 

tn -~'l'SJ i ' _i.'L'ION'.;; ,{Af~ GPL' "T;;S COlvfaiL ;.noN - ----- ... ·------------·•· ... _. ____ ______ _ 

Dlk..B'T COI\'V : :' ': ,·oH .FOR 'fHE ESTABLISJOONT OP ,.. UNJ'rED 
'ATIONS JOI l1' COURT. 

----------·-----
He port by Corroni ttec II 

'l'hJ Oor,mu.ttu0 : ;: ,_rpoaos to the Comnrls s ion t .. at the followinr: 
l et t er s l1uu.L c1 •.1. '.vlcJ r esscrl by the Chciir man to His 13ri tennic 
M,J. je :-ity' ~: P:.cirn.;i; i.:i.J ~ere-tar::,- of' Sb .t c for- l•\1.1:e i gn .;-\.t'f'air·::i in 
the Uni t orl :{:i.l i.c~('OJ.! : 

Sir, 

I t,0r; l e .:....-'-- t ,) transmi·.;; °t<J you l'.e rev:rlth the .Jr aft of a 
Jumrention fo:: t he est.:i.bl :;_;;hr.mnt of . a United llf: Lt i un:J Wcu: Crimt::.:: 
Court, un, 1..viir.1ou~ily l'..dop 1; ::: ;: ~J:f the 'N::JX Cri1J1os Corroni~rdon at its 
meetin? ':"li1 th 26th Septen.b0r, 1944. 

2 ~ Ti. 1u Dr-af't in beine; aubmittcd to tha Gov c:·rnHent l:.l represented 
on the Car:•1 1i .:,r1:.'..0n. 

3. Th~ Co,rnni~.f::.:ion expre3ses -~hu hope that" y uu :i ,l i.Ju oo r, ood :le 
to t~iku the ner. "c: :m ·cy ::, t eps -~o convene j n tr10 i10 .1r future the 
di r,L omatic e-:-i:t\.; ~01190 f' or t :10 c x ,mi ;1· i;ion of the: .t.,r:1.f't and t he 
sign2.tlu\J 01' t 1. · Gonventh)l!. 

4. 'l'he ':..,• ·c:1'-L ·J.' tr.e Conventi on i :: ::;elf-cx:.:>l .mat o:."', o But _; 
during th..: 1i :.::c:u:J._:ion of the Drn:?t .t her e .,:ne r geu. :1:'rarr. time t o ti;.!•--' 
cert ain poi.Ii+: , , .h : r..:h , in thu o:i;iinion of the Commi r.i --.: ion, \.ronld requi:co 
el.::::boration. •~ mi nber of' these have been a c t"tlod o. · clnrifieL1 
ln the t o·-:t cf t ; ,._, Convention f).S i t t3r adually took it:::: clefini-ta 
shave. 'l'l1ei.·c r em.:i.in, however, ccrt :.. in n1utters which, c:J t hey havu 
not founu t hc :i.r· •· d.'' into the finn.l t e)~t, ho.ve to b0 ;;pecificully 
de ult w:i. tl-· i.11 '.,L:.:.,; c ·mrnunica.tio;1 : 

( a) Dur :_n.£'. ·:;he 1-·:· ~ I .::irrl;acy ,:orl-: on the Conir0nt i on ccrtn.in clrn.ft s 
n crc su1.>ui ·c·;, i:,Q in v hlch n. detailed list of ' -, :u.r c r imes Y/3.S incl1i.,~t1.JJ 
in A.r t _i ....:1 --· l. The lis t vras n ot ro mt to be exhJ.l1,; r, i-..ru a n c:L, e.f·~or 
con3 i de r <ole di:":c\ :.. -, ,:.Jion, U ,u Conuni s~:ic;ll fow·ttl it ur ,1 ·r o~)rio.te not 
to inclnc!e ::t rl~ t .i led list but to confine itself t ,1 t he t onnn ot t ltJ 
first p.J.r:,gr aph of -~icle l - "an of'foncu .,_s,.i .ns 1; -c h0 :~: -.,::i , :J1d 
customs of vmr". I t · is considered that thi::: ·.rill r_,ivo the Court 
the nec c ;.; l:.i ,'1...1'. :Y- l · t i tude of a ction to car-iy out the ;_nt cnt ~_on of' t ho 
J..lli c d Govc rrn tc:: ·~s a s express ed in numerou:..1 :1ub-i.··.c.: . :t u t e ,.,.mts, r,o t llb}_,r 
i;hc Dec lo.re.ti on in M~sc ov, <fo t c ,i the 1s t novenb v ' , l S-,' 1-3. 

(b ) Tl1 · Co111J,d .~ .:.o;~ hn.s c Jnsid o r -:! ~;ie qU(1 st ion ~,f "Supv.-. ·.i. o:c •r i101·s" ,, 
Tt f'in c•.ll y ,foci L....- rl tq l o:w i.:: out t,'1,y T)r ,wi□ :i. on on i, 10 rJub ,jvc t for 
tho 3 1-]: .. ..,- r v;_f.lnn u::. t.r. "'.t f or r::iich i G l vt't ont t h:: det .7.l e J. .ti.ct 
o.o ;m:r c :r ·ir.i,JOJ~ The Conm.ision considorr1 t hat it :i.,J u~~.t e r to l <.J a v u 
i t to t: r; Cou L··; i tse l f. in onch case t o d cc Lle , iho.t ,·,ui cht r:houlcJ 
be .:i.t t , cht)cl t c, ::.,. r,1iea of super i or or (lc:..·~. But i.;hu Corr,n i ,1::.:i 0n ,-.rnnti_: 
to nt. l.:v it !: •lf\:,, t ].y c l uar "Ghat it,· mt::r.1be:r;:: unun.i.P' Oll,1ly :.:-.,·;roe -ch·.t ii i 
p ri:1ci cl; vhl. ;.; _lv :i of it:::e 1f c.1.,u , , not c:z:0110r :tt..: :~ Ii.; off (; l1'.;.0r. 

p . '.L' , 0. 
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· ( c> It will be noted that the only claW:le in th(;) Convention 
which deals vii th the question of languages ia Article 3 of the 
Draft, where it is stated that the members of the Court "shall 
be conversant with either English vr F-rench''• The Canmission 
fully realises, however, that in the Far E:ist, for instruice, 
it is to be assumed that the Chinese longu0.13c will bt;: the one 
usod ·by witnesses and perhaps by other per sons pa.rtioipc.ting in 
the work of the Court. it is · also probabie thn.t tho Russian 
language or other Slavonic languages may have to be used in SOJre 

of the divisions of the Court, In additi on, the Ckzino.n lnngw.ge 
will certainly be the one used in nume, ous clocuments o.nd also 
in pleading before the Court. Obviouszy-, t he language questi on 
implies the· nec~ssity of quite cansiderablo interpre._ting u.nd 
translating work. . The a ccused persons vr.i. 2.1 be entitled to mw 
documents translated into a h.ngun.ge which thoy understand encl .,iJ.J. 
likowiso be entitled to have or a l s t a t ements interpreted into such 
language. The Commission h,.'.ls ther efore c orJ.siderecl it de::.sirn.blo 
that the Court itself shoulcl b e l eft free to esto.b lish under 
Article 10 the necessary rules with r egard to the lnngunge or 
languages in the se?UJe that the official lo.nguages of the Court f;:1~,l..1. 

be English and French ana/ or aizy other language · of t he country in 
which the Court ITU\Y sit. 

, / 

I 

I have the honour to be , 
. Si_r, 

Your most obedient s crvruit, 

/ 



SECRET C. 58 
6t h Oct ob~r , 19lil.-. 

UNITED NATIONS ;;,r,:.n cm.lbs co ,L\1IJSION 

E X P Lh. NA 'PO TI Y Ni E ,.~ 0 R 1, H lJ TJ 1.1 

TO ACCOMPANY TES Df'1 .1'7'.l' UO N :•;r,fi'ION FOR T; J•; E, 'TABLISHMEN'f 
OF A U I TED J TION'd WAl< CitL'vll!;S COlffl'.1' 

'.I'h c dro.ft of t h e Gon v,.m t ion i s s c l f -..::q,1 :->.nat ory . [3ut , 
during thu discus3ion of the.:' ')r ,.f t t } w r .J ,:; rner 1red. fr om time t o time 
c ur t ~, ii1 roints v,hich , in th ; op.inhn1 of t he Cme,:ission , would 
I'()qui 0 c l ab or .:it :i. un . A nur:--.b ~, r uf t _e; ::;c h: cve been s e tt l e d or 
c l!..ri f i 0d in the t ext of t hG rJruJ:' t Convc ntiun a s it ur aa.u::uJy 
took i ts def ini t, 1 ::;hap· • '..:J1 ·r u n .. :r .. - in, 0'H8V0r, c e rt ;.i. in ITl.'.l.tt 0rs 
✓1llich , a s they h:....vc not fuund t h uir w·. ·, i:1t u t i:J.c.. f ina l t cn :t , h a ve 
t o be s p ecific a lly dG,,l t .'li th i n this !L.Jl!'lur :.1.rn1wn. 

( a ) l.Jm·il1L' t he p r \.Jpnr ut -:,-ry v1 rk on th.J Convention cort o.in 
r1rn.fts w •re sub!,1i t nrl i n vilti P-h ;-1. dn t a i l A<l l i st of w orimvs W,"11-; 

inc l ucletl in Js t i ,:; l c 1. · 'r h 0 l i st vra<J not J11(1ant to b e e :xho.ustivc 
,mu. , a f t er c ons ic'lu r cb l ~ rli scll.':i tJi on , t hu Coi: c ,i::1::::i.on f ound it 
o._pr opr i ut e not to JJ1clurl<: '.1 t c t --.. i l c1cl l i s t but t o confine itself 
t o t he t .., r,11s o;f t h,1 f i r s t pr.r- .,rx ·-_ph nf Ji.rt icl,J 1 - " an of funcc 
·t£3ain:it thu l ai:rs ·,n·.l c u3t o, .n of VI ...r" . I t i r;; c on:::i c r e rl th · t t h is 
vril l ;_; ive t h e; Court t l-1. ... ; n(;G' .. :,::: ,irJ l at i t u ·lc of ·:.ct i on t o c arry out 
t h o i n t ent i on of th~ ;.11i ,. :·7 C~vv r n- :cnts ··,.~: 0xp-c· ·s surl i n n wn0.rou s 
publ i c s t ·1.t e1w.mt:J , n0t n1il y t h,, J.•~ ~1 :J.", t icn in ·.:usc ow d:1t c ,l t ho 1st 
Novemb e r , l ') l .. j . 

( b ) 'i'hl) CG;,t! i s:.. .i.~1n Ji :~ c c-rn;i 1 /,;c, t h,; q1.iu ::; t; ion of "Sur_r:: ri or 
Orcle: r ::;" . I t f' i 1..1.,:r •lc oilc.. 1 o 1", r.; t ,ut ; . .i.\V 1,r ov i::non on t he 
:-mb j•.;ct 1·or· the .., ..1nc r u t:.: cn , ...: tL:~t f o.l..~ 1l1ic h it l i.s ft 1nt ti o 
clt; l:; ,,.ilcrl li::;t of '.l.lr c r i ir.c.. :.:; . 'i'hw Gcr-.:mi :..i..;:. ,:n c om;i1l,Jr:J tho..t i t 
i eo liuttcr t o ht.Ve i t to tl ,_ (J _,m:. t it s c; Jl' i n ..; .. cl~ c.<1.su t o decide what 
wc i :ht shou l •l b0 ·1..tt ·tc h,_,el to , . .!_)l ..;•. of :rn~i-...: rior ur c rs . Rut the 
Cor.L'ni s sion v,a.nt ::; t - 1-:•.k,, lt c l .; . · tli ·_tt it ::; 1::u1Ill.i t~ ... n WKtni n,ou s]y D.0 r ec 
tlut i n · pri n-1.pl o tl.i~ ~· l :~:. Jo,, :.; i,t of .i L:::c.. l f c..Y.on_r-_t u t hu of f'en er . 

( c ) It ·,:i ll b e nJi., ,_;. [ t i. t .~,h- .Jnl,1 c l :.u::iu in i.,h,_; Convcnti on 
v,hich leLLh.: ·.;i.tl , t ~u 1u•.;nti ,11 uf Li.n 'U'\!'.\.J::; i.; Jc..rticl u 3 of · htl Dr •. 1ft , 
_w .er r.:; it i ::: st ,..J.t u 1 t l, ,t ·,1,-1 rn~1 bor·,.; ,.Jf t h: Court " :-;l '.~11 bo c onv urson t 
·:1ith -.! ithur . . Zng li::;h ur Fr-nc}1" . '1']· . .; Go1rJ:.i,.,;ni un f ully "li 8es , 
ho-;;,.;v ,; r J t ]•,rlt i n tht; ;,i ,_.r -! ~ , .. ,::, t ' j ',.Jr in::; t -n ~·; ' i t. i s to b u :.:~sumc,(l t lw.t 
t lY· Chine s e l · .ngu : -i!,c.. -.;i l l lHJ tl , on~ u <J u•l IJ,v 1ri t n\.J s se s ::ic,d 1,,-_.:rh:...ps by 
ot her J;<J r ::;uns 1Jart i.ci.p.,.ctin1~ i th; vw.rk of th(· c.,urf. I t i::; n.lso 
prob i.ibl c thc~ t th ,1 !1u .,:1i an 1 .,n1;u:.•.,_:;t.: ur c..ith,:.;:r · :.1.L·tv on ic 1 W1(Stl-'.J.r;,e s 1.wy 
huV\.J t o b u use .J. :in s u1:id of' th; divis i ons of .'1•.; Court . . In · 
.-i.rldi tion, t h ,_ G•!r!i tn J. .. ,.n, ·n·.,;,c ;;iJ...L c .:rt [.inl.'/ r ,; t: .; onu u ,.r.Jcl :ill 
w.unerous d ,W:l ·n t :::; ·.tr l ·il::; u in ~-1 ·- Jin · liL f •1r - . t!", Gour · • 
Ohviou ., , th•, l ,.1.n ·u-..,:: 'LU ;s t:i u, iJ:,~, l .i.~,, t! . .: ;1,;c,_:.; .;; :i t,' of ,Jui t u 
" ons ick :.1. 10 int ,_u-r r ,, tin,· ·1 t Lr 11:..: l a tJ.n · ., r~: . 'Lh. ucc.:usc cl 
y::rs on3 ·.rill b ; ;•1t.i. 11; 1 t o , .. v , 'L)l')l . ,;nt ::; t r .<.11 ::; l · .t .:· l int o ::. 
l une ·tc wlriol ti c:r unJ rrJ vL'.11 'cl\ 1 '::ill L1•~ o"Jiflw U•J unti't l 151l tu .ave 
or 3.;J. st ·.1.t .J, .. ,:nt:J int;Jl'.'Jr'--t,.:' int () ::;11 0 1 l 1, ·,.,, ·1:; . i.'he Co:J .. is ,,ion h::i.:.: 
t 1icrd'or e c on:Jl 1•: r ,d it -k :.; .i.-r, jil , t ct tl. · ;u1....r·1~ .i t ...: .,lf' sh cl uu 
l d' l'r,.rn t o •;st ,;. ; J.i;;h vn,L:!'.' J ,..ticL 1 ti1 · nuc •:·::; .:r.·1 r t1 ; 8 .;ti. t h 
r..: ;rc.ird t o th; w ,u,;•.: c•.c l •1.n:1t'1.1',.: :; .i.11 t!1. ,3.::n!;•; th. tb .. ,,f:·iui .:. l 
l ;.111 •~u: . .1. ;c s of trw Cou.::.~t , J ,•,1.1 .,.: ·~r'1)•l..i::;L '·•rd _\~ui.cL ...1,·1/ 1:ir : ff' _cthi~r 
l::.,..r1r:u J.(>:: ui' t L: c ut:ntl:/ :i.11 ,iLicL th~. Cow· ', · ;' :,it. 
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0.59 SECRET - -- 6 -~ l91,J... 

1_\TIONS CRil '.C3 

SUGG:CSTIONS TO ACCOhi}JJ\li.i 'Yt-E . ~C O.~ ~i!D!.'rION FOR 'l'HE 

ESTABLISJfr,W T OF El XED :. iILITL Y '.'..'Ril:)lB1AIS 

'l'hl. Conr.nj.saion r ea~s t h· t t if In t .or--Alliod Trio u a.l s a.re ::,c t 
u-p by the Supremo Allied lfili ·tary Cor,ir,1z,nder~ , the c o1,r_;,iosi tion, 
:,_ m·~r and :i rocc.;dl.ll'"Q of suc;i T-r~JJ..ls :,1u s t b ~ :._Jrcxri od i n t ho 
a.r<l.c.s t o be i ssuc,;d l)y t ho1~. 

The f ollovln,e suggc~tions ·.r..; oubn i t ti; cl by th~ Co.,rc.ii.ssion 
°lJ~C-':l.USO it 1Jolicvc o t h2- t , i f ' d ✓tcd ► they ,·, ould- hal,2 to ca.rry out 
tho p olicy of tho- .iJ.liod · N::.. tio:ns . 

r . 1hc judges of t h e In-t;c_ - i' lied '.i:ri1JUJ .' -lo ::;houlc.'c be na tional s of 
the Uni tcd N.:'.. t i ons ' :._.,or~~ c~-~.ill~~ ' c1.. (lll~- t o (d_U::l..lific ' t ions . 

2 , Bo.ch Tribun:D. s houl d '1,"✓v i:1i::cd _J1.- :cs ,, . .i.1c l'. t'.ncL ·.rhon c1._ualified 
~)crsonnol is ..:i.v .:.~ i J.: lG ;.. r, -1 cr:-..,1 "'.Je; ot-·, ~.l,Jcl · ·i t ;v1 t in jury t o the 
r os:Joctivc milit[...ry scrVicus . r c:.,i:~csc;;d;. t i on .:; h.., u rl t ,o .:1ffordo<l. t o 
tho Uni t cd I ·, .. tion :-.; of r::1_j c..: 1 t h-:~f · 1·(_; n t L •rnl r; i ; s uch :)r O~ )Ortion 

cts ma b e dvisD-bl'-". 

3. Each Tribun'll rJ ~1, ulcl. ltlvc ·:1 i..:; :ict:i. ::•~·, t '.: t · <,t\Y u:11J,·w n:.:, tion 1 
uho i G c l '"'.r r,cd ,:it:1 h ·: i n p; c Jr-i;ii ttc:cl ',:1 '.' i'fGi1C"' ii.~ vio},:t i un of the 
l mr.s .-nd ctW t ~,r 1:..1 ll:i. ' \r>X , :-.;u1) ,JU C..: t hrn ruv c.. r , t -J ~ht; c..: : .. m Jl tiuns c untD.inc d 
ii1 tho roo ~1:·,u .:1J. ttion of t 1u Cm ;,i !..lGi .in (Cc: 1. iG!~inn Doct.U,1cnt C .. 52(1) , 
22 Su: ,tor.1~1o r 191+h ) .. 'l'l1,.; J. ,1.·:; t . 1;u ·1,_, .J :\, .. d ~,y t hl. 'l'ri1:Hm.:tls ·.rill bo 
t he l . . •:r:J l) ,,r:.:: -.c , i o , tl c iT~t 1.- n''-t:~,)j '. .'~ l .: t ., lio f q1.u.1d' in trc. ::-.t ics, 
i n cw.; t 'r 1 :.nd i :.1 t ho Lllr;r i ttoi·1 1-~·.: c1' .r.:t: , 

4 Po ... t:,,.; tri· 1 o c.;•· .. "1.,;1; ,.;: ,e ll J1r i~)u:·1: l ~;h ,u C. c..: s cS i s t ·°Ji' no t J.u :.:; s 

thr,n f i ve r,Krniuc r ::i ' '· 

5. The. ru1 ,S of ;_)l' 1c.;cJ. C G L lll ... ·)u c· ,11. r; :.:1tv t .,rj_ t h 1;r C\ Ctioe s 
·.rhich .\ 0 u,.mJ.l in civ ilis, .. d c.; -- u.ntr:i. ,:; ,.r..·1_ 1:,;_1 _, u]_,:;_ 1:,c. f ::.i.1c by t . 0 

A~,')~i:i.nt i n g Aut\1.or i t y , 

6. T:1c ~,r us-:.:cut i oi oi' 0 '.._·c-, (k r r , , ul'r ,:,:c: ~:1...: '.i.'1·i 'oun,-ls ~i '.u ul,1 ill 
:_::u"ur ul bu l "' f't t · t , c .i.i .clivlrlu, l 1J,1:i. t 1, 1 ' d .. ·;,j .-,,1~; ,:111cc r:1c <l., but i n 

.J.:..:vs 1.r:1ur u thl, J.;::. t;t r c ~ ... Yt co,w'-'nic 1tly uncl(,1: t ;,kc t ,, :_ :cu :..i ccu t i on , 
tho Conv <,~.i .1.r; .. u t .1c,ri t y .. :r.y l)L :..·1.-rtLlO ,: t . ~ t :; uc , n'1t :i. ,n.,_ t c. -,-.c ovidu 
'_ u ri, t· b l 0 c,f 'iuv:c t u ,r ,•·.0cuto u _,o;~ L;l1.- r:-.,~11Ll t ic,nG l'JC J , u.1c nclucl .> 

tho C JL, d .:.;:..;L m i :1 :;J ; u C. :j~~ ( l). 

7. r C I'.cl UJ 'cl" · \ uh~ .1 ··;-,J _,l,',j_; ]:' t ... :llir_:-u . ,c :r~;.,n ·· t ' ;:_;iv0 
0vid."'nce ' '.P.cl t ,) 1r ,.luc"' cl uC'H ,,.:at::, ·, 11,_t ~1 :c., t 1 ,,Lt ~i n 1JVid1..mcc 

frJ; ,.J thur s c urcvs . 

8 . '.iT 1·.~1 1Ju.r\1r,...: ..... V),, i.... r LtJ. ~Y c J1trt s~~.n 11 :---1.- t :-' 1..1· ~)l ... rJ ... oc:,Jj_·.1t~!"~ l)ui'ur c.; 
i"LL In ucr-,~lli.v l '.'r:i.l•· t,:,l, , i t t .: :: ,c:Y .. l tJ i,.:.•:ii,ccl L.,,. ·,n unCL c .,urt 
in r ,,;· ,uc.;t of thL ,;1.:;u · ·/,.1.,. c.:u d1 ul ' ,, t .1:L: 1. in t •) '.· c.1111 t uy 

t hu 'i.'r i\. '...U1~; J. . 
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SECRET 

Sir, 

c.60 
6 Ootobor 1944 

IBlfITED NATIONS ·.;-1.AR CRL-t:IB COH!'.iISSION 

DRAFT COI'Nfil\JTION !<"OR THE EST.A3LISI-Il.mNT OF A 

UNITED NATIONS i7.AR CRIMES COURT 

and 

ROOoismIDATION FOR THE ESTABLISHlltE:NT BY SUPREdE . ----·-- ·- ------ ------··· - ----
liILITARY COM:.1ANDERS OF 10:XED MILITARY 'l.'RIBUNAI.13 ---r------- ------~ 

:FUR THE TRIAL OB' ;1AR CRihO:NALS 

Lettor :f'roa the dh.'.lirma.n of tho Coi:r1:1ission to the 
Rt. Hon. Anthozzy- Edon, His :Brit..'lnnio }::-:1. jesty's 
Principnl Seoretr.ry of St..'1.te for Poroign Aff.'..'.irs 
in the Uni tod Kingdom . 

6 October 1944-

I hD.ve the honour to trc.ns:.dt to y ou he:co\"ri th the iwct of o. 
clro.ft Convention ,.-,hioh has beon prepurecl by this Cor.inis~ion tor tho 
os tablishtlont of u United Ne. tiona Wn:r Cr:i.Jncs C'.)urt, toi;ethor vii th 
an c;x:)lanAtory r.iemoro.ndur,1, (C ,50(1) o.nd C.,58). 

· Thero a.re c..loo includod tho text of a rooo::inend:.' tion for the 
establishr.1erit by supreme rnili tcr:/ oo!",LJ,.~ndors of mixed Militc.ry 
TribunAl.s for tho trioJ. of Wo.r Cril:dn.:ilo, toeothor ,T.i. th ougr,eations 
to ·aocom:_JD.cy the rooo ,u;10nclntion (c.52(1) nnc.1 c.59). 

In trunsrni tting those doolli:lonts I n.r.i .:l.s!~Gd to inforr.1. you thn t 
tho Cor.imission tmo.nimou.sly ~x:>resnecl the ho~)O th..".. t you vrould bo so 
good as t o to.ko the nooeas-:i.ry ste~)S to oonvono in the nenr future 
o. d.i:Jlor.~ tio oonferunoo to oonsid.or , "ncl if thouch t fit to oonol ucl.o , 
a convention :for the .est::i.bli3hr.1ont of n. Uni to<l Nn.tio1w W:1r Crimes 
Court . 

I h..1.vo tho honour t bo 

etc. 

(S ~d.) Cooil J.B. HURST 

Ch.1.irr.J,'.ln , 

I 

I 
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SECRET 

U.'1-lITFJ.) NA'l11ONS WAR CRihfl!.S 

Report by .Comnittec I 

on the 

1'REAT, !ENT OF QUISUNGS . 

Uo61 
28·t;h October 1944 

COMMLSSION 

It ha.~ aJ.\·1uy;;; 1.,een the undars ta.ncling th:.. t ea.oh of the United 
Na ti.ans represented ir. the Coornission would deal ,.71 th its own 
'quislings' and that in consequonoe the Canmission need not conoern 
i tsel.f \T.l. th individual nationals or the Allied N .. tio:.vj who have 
collabara ted with the enanzy-. 

The purpose underlying this ~r·iri0iple is oltnr~ There uas 
no wish thut tho UlJ. ~d Nations as a ':Joqy should interfere as 
betvroen one of ·t;hoir ,11J1I1ber and i tc O\m ci t:i.zc.ms , ·ou t it is a 
quos tion · iilu thcr, ii' tm principle i:; l):U.Shed too fo..r , the Can­
mission muy not pre judioe one of the major ~)urposeG vri th wh..i.oh ii; 
wns set \lil , vi:,.., the meting o·ut of justice t0 all i/Ur or:i.mil»'lls. 

Membors o:i.' the Axis minori. ties in Em-ope - Gernun, Hungarian 
ancl Bulgarian - have in II1aJ\Y oases ~rticip:.:.ted in tho comr.1.issian 
of we- orimes in t!1.e o·ount:cies "\"mere they ·.ro.!'t: .reui,lont ( e. e-
Poland or Yu,goslavi ::i. ) The sci.me will be true of the :r1.u- F..as t 
(Burma, Philip, in.es, eto.). 

When fighting ceases it mavr- well bt: t Lt ~ the ce indi vidu::i.ls 
will t:lke refuge in enercy- territory ancl thn J.; it is thure that they 
uill be found if they a-re to ·bo apprehcrnleJ. m e:. sent back to the 
oountrios y,hore their cc·itloo hav.J bean Gorici ttod.. 

In order to give f\tl1 effect to tho policy adopted by tha 
United Nations for the punishm~nt cf \Kt:i.' orines , a. dis tinctian 
would so~ to be nocessary between wh.., t ~ be termed 'poli tioal 
quislings' and quislings ,iho have po.rt:.oipated in the commissi on 
of wnr crimes of tho type ni th which t his Corr:tlssion is 
pnrtioularzy concorned. 

Where a \(.11~ c:r:i.me h.n.s been oomni ttcd 1Jy a r,ienbor or a ro.oial 
rninari ty there rrfJ.;J be uncertainty a.s to ,,hn. t t h0 r.10.n ' s nn tion,::1.li ty 
is. In:form.1 tion ,;,i th regD.r<l t o r_is \ID.I' cri, ~s r . ..-:i.y h:l.ve been 
derived from s urcos which ,muld not ru:i.ve exact inf orr:tt tion on 
the point of n,.1. tionali ty, and furthor;nore t he i ndividual may ho.ve 
been g:Lvpn cnerrtY na t ionnl:hty in view oi or during the vr.:i.r in 
circuns to.noes which, consistently \7:i.. th in tcr 1n t :i rn:.:..l ::1~0.ctioo .• 
justify tho Alliod 1,0\ror in ignoring it. 

In n.11 cases \"!hero Hhu t is ~h:. r gucl i r, the; c cr.uni ssion o::.· 11 

act v1ltlch if C OLlf,1i tt-..erl bJ c.r, enc: ,wulcJ. 0 01 st:;. tu·t c "-- v i cl 'l tior. of 
tho ln•,-,s of rr.:.r :l.t ,;rouJ.d therefore seem 1.::x-2eU.:...:·.1t for tho 
Cor.unissio t o 1isr0gl:.rd the ro1;:::. u~1 .. llit-J ::)('Ltt ' ,: tl·e:i. t the 

/ i nili· .i. 'u:.J.. 

I 

:· 

., 

• I 
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individuru. ::i.ccuse"d a s o. wn.r criminr,l ·,d. t hin i ts sphere of a. otion 
and not C...'1 . '· o_ui s::1.ing . 

Tho 11ord.ing of the draft '.futuo.l Surrunclor Convention nhioh 
the Go- n-.d.ssi n h::s reo00Jr.1endad the Govornr.'KJ nt.-J to ~pt does not 
n::,:}e ::i.r t o oonflict with the above ·pro~)':Jsn.l • 

• 
There reraai.ns tha question of the l)oliticnl quislings. 

l&'lny of thesu inclividUP.ls , til l J?robably seek ·, n uaylurn in 
enol!'(Y -ter-L"i tory nnd it is there that they rtill hD. vo to be 
a1,preh.enc1.ed · i i' the Allied . nn. tion ooncci"?led vris!·1es t o -;,u t them 
on trinl. .If they a.re rego.rded as onti,l-ozy outside ··hm fiel<l 
of action of the C<Dldssion, the indiviclu.'.\ .._ Uni tod No. tion 
concerned vd}-1 not get tho beno:f'i t o£ ouoh arrn.ngaaents ns tho 
Oatllnission may be n.blo to secure for tho cliscoverJ, apprehension 
and delivery of ~?ersons who o.re to be put on trio.l for offonoos 
connected vii th ·the ,-,ar. · 

Except through the operation of such m'.l.ohinc:i.~ as the 
Conmd~sion r.;:i.y be a.ble to seouro it is difficult to see how 
su tistaotion oa.n be given to the Government of .1.n Allied povror 
not partioipating in the ocoupation of enoqy territory in bringinG 
to juatiou i tz . 'poli tioo.l quislings'. It \"foul<l therefore seeu 
right t bn. t one of the United N::ltion3 shou.lu. be ontitled to inV(?ke 
the :iid of the Coanission in securing the ap:._)rehension nnd 
surrenclc.::r of any such porson. 

Conclusion 

1. A distinction r.ru..st be drc.wn bet\78en tho poli tico.1 'quislings 
and t ho:..:o who have I either ua por,._JEl tra. tor~ or o.ccor.wlices, 
taken pu.rt in the oor.1nission of ....-r..r cr:.:.rncs , 

2. The Government of one of the United Na tions should be entitlr -
to invoke tho a id of the Car.mission in securing tha o.pi)rehansi01 
and surrender of aey p oli tioal quisling whor.1 it Yrishes to put 
on trial. · 

3 . A person \"tho hns po.rticipa. ted in tho oor.r:1is::,ion of n. YI~ r 
r.r ... : :iJno sh ould be regarded o.s within the c or.1;potenco of tho . 
Cor.imissiun even if he should bo found to possess the na tional i ty 
of one of the United Na. tiorlS. 



SECRET c.61(1) 
6th November 1944 · 

UNITED NATIONS WAR CRIMES OOMtt{[SSION 

Report .by Camnittee I 

on the 

TREATl.~T OF "QUISL.1NGS II. 

It has always been the unders tan.ding that each of the Uni tad 
Nations represented in the Commission would deal vri th its awn 
"quislings" and that in oonsequence the Conunission need not conoern 
itself Yrith individual no.tionals of the Allied Nations who Mve 
collaborated vri th the enantY. # 

The :purpose underzy:Lng this principle is clear. There \·r.:i. s 
. no wish that the United Nations as a bo~-should intert'ere as 
bet\"reen one of thair mmber and its 0\7tl citizens, but it is a 
quas tion whether, if" the prinoiple is pushed too far, the Com­
mission may not pre judioe . one of the major purposes \7.i th which it 
was set up~ viz., _the meting out of justice- to a11· ,,-.,ar orimin.'.lls. 

Members of . the Axis minori t;.ev in :&trope - German, Hungarian 
and Bulgarian - have in maJV oasos po.rtioipa ted in the commission 
of war crimes in .the countries -rlhore thoy were resident (e.g. 
Polllnd or Yu.gosl~via) • The same \rlll be true . of the Far Ea.st 
(Bunna, Philir.)pines, eto.). 

·When fightmg ooases it may well be th.9-t these individuals 
will talce refuge in enonu territory and thP.t it is there t}:ln.t they 
will be found if they a.re to be apprehended and stlnt baok to the 
ommtries where their crimes have been oommi tted. 

· In order to give full effect to the policy a dopted by the 
United Nations for the punishmeDt of YJar crimes, a distinction ' 
Yrould seer,i to be necessary between what may bo termed "poll tioal 
quislings", and the "quislings" \mo have pa.rtioipated in the oom­
r.dssion of wnr crimes of the izype with rrhich this Ccrm~1ission is 
partioularzy concerned. By the term "poli tioal. quislings" is 
meant men whom the state of which they are na.tiona.ls wishes to 
:put on tri,11 for an offenoo ago.inst the security of the state or 
for collaboration with tho eilOIIzy'. 

Where a wo.r cr:iJne has been oormni tted by a member of a ra.cial 
minority · th.ere r.fJ.y' be unoerta.inty ns to Yim t the nPn' s nu tionn.li ty 
is. Inf'ormu tion with regard to his wo.r or:iJnes may have been 
derived from s ources which vrould not ho.vo exact inf'ormn. tion on 

I 

the p oint of na tionality, and furthermore the individual rr-lly h.'.J.ve 
been gi. v0n cmeqy nP- tionn.li 1zy- in vimJ of or during thp ,.ID.r in 
circums tan.cos vhich, consis tontzy with intcrno. tion.n.l p ructi ce , 
justify the Allied p m·rer in ignoring the change of n:1 tionali "bJ . 
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In all oases vthere what . is charged is the commission of an 
aot nhioh if oomr.d tted by an O!lOJl\Y would oonsti tute a viola. tion of 
the laws of war 1 t \7ould therefore seern expedient for the 
Cornr.dssion to disregard the na tioMli ty point and treat the 
individual accused o.s a wo.r orirninAl Ydthin its sphero of o.otion 
and not as a "quisling";. 

. . 
The \Jording of the d.ro.ft MutUo.l Surrender Convention nhioh 

the Camnission has reoomne~ the Governmen1B to adopt does not 
appear to conflict with the o.bove proposal. 

. . . 
. There rern:iins the question of tha ''poli tioal quislings" as 

de:t'ined above. 

l&aJ\y' ot these individuals \rl.ll probably seek an asyl1.m1 in 
enentr territory and it is there that they Will have to be appre-

. hend.ed if the Allied nation oonoerned wishes to put them 
on trial. If they are regarded a.a entirely outside . the field 
of action of 1no Oamnission, the individual United Nation 
ooncornod w:Ul not get the benef'J. t of such. arra.ngeIJents as the 
Ccmnission nay be able to seouro for the discovery, apprehension 
and delivery of .persons who are to bo put on trio.l ·for offenoes 
connoo~d with the war. · 

Exoept through the operation of. swh mc.chinery as the 
Comnission may be a.blo to secure it is difficult to see haVI 
satis.fa.ction oan be given to the Government of an Allied state 
not pa.rtioipa ting in tho occupation ot OMll\Y terri tor,y in bringing 
to juatioe its nationals ,mo have oollaborated with the oner.ff 
or have oomrrd. tted o.f.fonoes against the seouri ty of the s ta te. 
rt· would therefore seem right that aey cno of the United Nations 
should be entitled to imroko the aid of the Con1D1ssion in securing 
the apprehensi<»;i and surrondor of 8J\Y au.oh person. 

I 
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SmRET c.62 
6 November 1944 

UNITED NA1'IONS WAR CRDttm COMMISSION 

PROP<SA.L BY I.ORD WRIGHT {AUSTRALIA) FUR 
A Ma>MCAT'!Clf OF THE SISmi NOW m USE FOR THE 
OOU:iEOTION OF EVJDmCE IN RESPECT OF WAR CRDOO 

!!!!..Apprehonaion of War_ ~ls 

Chief Object - to apprehend every available war criminal. 

Speoitio Object - United Na. tians War Crimes Comnissian to 
obtain partioulars of every v,ar orime in 
orck,r to s~pzy Mill tary Authorities vr.i. th 
dota.ils to enable them to take every war 
ori.minal into cus tod.Y. 

Suggestions for accomplishment of tho specii'ic object 

(1) There is •i~ to be gathered an enormous a.mount o:f 

information oonoerning war crimes and war criminals in such pl a ces 
as:-

(a) Ottioea ot the National Govornmen ts; . 

(b) Offiocus ot the varioua Service De':.>ar'b:lon ts vii th thoir 
otfahoota ( o. g. in tho c,.'.'l.30 of tho Bri ti.oh Vf :i.r Of:f'ioe : -
the Prisoners o:f' War Dftr,a.rtr.ient, the HistorioaJ. 
section, oto.); 

(o) The British Foreign Office and its offshoots (e.g. 
P.I.D.); . 

(d) ~ U.S. ·st.'lte De:pn.rtuent, Wur De->2artr.1ent etc. 
(e.g. War Dei>artr.1ent Intelligence Agencies); 

(e) Unoolleoted infornYition in liberated .territorios; 

(r) Uncollooted inforr,~ tion in un.libera ted terri tarios : 

(g) SHAEP-l; 

( h) Tho Extraordinary State Corn.mission of the U.S. S. R 

(2) Experience has shown that the gathering of' this i.nt'orna tion 
should be carried out not by tho No. tional Of'f'ice s , but by the 
Oommission itself, as orig:i.nAlly chargod. 

(3) The task of organising the oollecticn of pn.rtiouln.rs 
concerning war orL110s and i/8.r crirun1ls should be entrusted by tho 
Cor.imisaion to an- officer, who should be either a service mun or 
civilian, but vrho should :r;os3ess :i.mn.g:i.n.1 tion, drive a nd ini ti.::i. ti ve . 
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Ho should b0 a nsv,ero.blo ·to the Comr.iission but uhould be given a 
large measure of. indopondonce "in oarrying out his duties . Tho 
branch of vrhioh this officer would be i n ch:lrge mght bo cnJ.led 
"The Investigo. tion Branch of tho United No. tions \Var Crimes 
Cornr.1ission11

• • 

The Conunission's ma.id :aqjoct in relo.t±on to the Branch should 
bo to s ec that ap::_,ropria.te progress is bein.s .uad.e in obt;.1.ining 
partiouln.rs of the thousands u;pon t :1ousands of e n.sos of rl'c).r crimes 
oomr.rl. tted. 

•: ., . 

(4) · A smo.11 001;-n.ri.ttee of the Cor.r.dssion should bo estnblished 
to consider the progress being nade by the Investir;ati.tjg Brc1I1.Ch, 
but it should not attt1rapt to supervise the Brunch w1duJ,.y . 

(5) The princi~al he-dqunrtors of the Invos¥go.ting Bro.noh 
should be in London. As r egards the other c ountries, including 
the countries vrhich h:lve been invaded, the headqu:ir-oors should, 
wherever ~)O S sible , be si tuo. t ed at tho c.1.r)i t, ls of such cotm tries. 

So tnr ·a·s m:tthering the infornution a t rir esent in London, 
lhhe Investigo. tion Br:1noh should comb the r ecords of the vo.rious 
Governments. 

A 1:un vri th drive' and irii ti.ti. ti vc should bo in charge of the 
hoa.dquarters of the Ar;encics of tho . Inves tigo. ti~ Branch a. t tho 
vv . .rious oapitn.ls. 

As a tentn.tivc rccou::1enc1':l.tion of the r)r etcticn.l steps to be 
taken, it is sur,gosted thD.t in each co'l.,U'.ltry under the Officer 
in churge of tho A,r;,cncy n. t .the · ca.pi to.i ,· one or narc tro.velling 
investiga t ory groups be s ent from town to tomi on circuit 
These gt"oups should be pr(1cccled in eo_ch r .'.lrticul:.ir tovm by 
an advance O.[;ent vtho \1ould be responsible for notifyinc the 
L.bn.bi tan ts of that tovm through the i)ress, radio, or other 
mod.es of publicity of the fact that, sll.-y a. ireek hence, the 
trqvelling grol.4) \7ould arri vo o.nu. be a. vailable .'.l t the To,;m 
H:111 or otµer allnilar public b.uilding, and t.'l-1,.'l. t t his bod, · 
wuulJ. ~, c: lc.:01:1e urzy- info.t,nei. Llon concerning uv.r cri..1es rrhich a.izy 
inhabitant night bring before it. It should be metdo vor-J 
cieo.r ths'.l. t the group's . purpose would bo to obtain pn.rticula.rs · 
of' wa r crimes o.nd not to,- hold trio.ls . The o.dvance a.gent 
s hould n.lso designate the mos t responsibl e DJ'ld res:)eci:;ed 
citizen of pa.r ticuln.r cor.uuni tios ·as n. key-ri.-:tn to o.c t cl.urine 
the intervening vreak and possibly for ::i. period durin and 
n.fter the sessio!ld in the t ovm of the tri vellinc &):'oup. · 
The . key-men nould dif'fer fror,1 pln.cc to :!_]lace. In sor.10 area.s 
e . g. whor e the ' rmy is still in charge, he vrould be a. nilitn.ry 
offic0r, i n others a representative of the . P.F.I. or n.nnlogous 
uncler;;round etrrzy, in othors tho Ho.yor o.nd in others the nost 
trusted l eo.din3 inh:lbi tant ( not ,necessn.rily holdin.r:; a n official 
position) during the time of Axis occu .. _:.::t tion. 

In chc..rgc of the tra vell:in0 o:-ou:;_:i nhoull be et nan of 
forceful ch(tr o.c t er , vri th sufficient le P'n.l knorrledt:;e , but 
possessinG o.bovc nil ini tia. ti vo und gren. t keenoss . He shocld 
be imbued vri th a strong sense of the internn tionn.J. duty of' 
obtaining po.rt:i.culo.rs c oncernine ci.11 W'-:U- cr:i.J11cs, C{ld seo t hs'.l. t 
no considern. t ions of locoJ. prestige or f a v our:i.tisn should 
hinder the inforrnu tion ~ro;-1 cor,tl.ng in. 
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It roeidonts 1n o. pv.rUoulnr a.rea ~ not 81.l tisfied ·with 
their looal. ~y-man they should h;:l.ve the right to appea.J. to 
heo.dquartora at the oap1 tnl. of b oount:cy- vd th n viei.·, to o. 
nev, by-man being appoin'bed. 

( 6) It appears that SHAEi' and b other Suprerao Cor.nnnda o.re 
willing to apprehond \10.r cr1tl1nals but tmy ask that thoy be 
supplied with all · available in:f'orma tion inolucling pc.rtiouL"l.ra 
ident1fying the D.cOuaed, auah as home o.cldress, parsoml desarl:::.,tion , 
age, photogro.ph, etc. Those dA ta should be prepared by the 
Investigation Branah ot the Camdssian through exh'.lustive oon1nots 
vr.l th such Agen.oies as a.re mentioned 1n p1ro.ero,ph l. 

(7) b United Nations War Crimes Conmi.ssion has hn.d ioposod 
on it tbL't ~V that it~ invest:Lga.te w:r crimes oommittod ago.inst 
MtionAl.s ot the United Nations recording tho testll11oey available, 
o.nd the Conmission will report from time to timo to the Governments 
of these nations oases in which suoh crimes o.::?Pei-.r to h.'we been 
ocmnitted, MJidng and identifying ,7hereVQr possible pcraais 
responsible". 

In other words, tha Conmission hns been specifioo.lly ohnrgod 
by the G<?vernments with tho partioular du'tiY of obtaininr; a.11 
possible data whioh the mili ta.x:Y authorities will need in order t::, 
apprehend the wir ar1minAJ.s. Unless it is so. tisfiod thl:l. t this 

•· work is being oarriod out by some other a.uthori ~, it oo.nnot 
abdioa to .its rosponsibili ties of obtaining pn.rtioula.rs of •,ro.r 
crimes. 

(8) iho v:Lotims o:t these \~ c.rin~s number hundre<ls of thousands 
1)ut so far oncy- a few hunclrod <lossiers h;wo boen :::,repared nncl the 
total number of persons vrhcm. ~ Oamd.ssion ms daoln.red should be 
taken into ousta<%Y is proba.b]3 not more thun u thouso.nd. 

(9) 1ba Caitnission has fr001 tine to time Ca:tiJlo.ined th-.1.t tnis 
failure was due to the to.ct that tho National Of'f'ioes hud not been 
sending in more tha.n a very tew oases. 

The Cmirntl,n (Sir C. Hurst) has more tl-Wl_once clra,71: nttontion 
to this situation. So nlso lw.s tho Chu.irm:ln of' Cor.ri ttce I 
( Gonera.1. cw ~) • · 

E.G. · As fn.r baok as the 25th April ·Gencrnl. de Bo.er, in 
Document C.J.4 er.iphllsisecr.~ smo.l.l number of oc.ses whioh tD'j 
Na. tionAl Offices wrc sending his Conm:f. tteo, a.nd he said inter o.lia 
"Tho great obsto.ole is tho d.iffioul.1:iY of obtaining cirournstnnt:1.ar­
evidenoe from abroad". 

This diffioul 1:iY no longer obtains in roE_,-o.rd to Belefum a.nd 
·France, which have been libero.tod, but ,·re luwe not yot seen nn 
influx ot · oases oommensuzo. te ui th the nucber of wnr cri.~es OOITl!ll:i. ttrv, 
in those countries. 

Further on in C. J.,4. General de Baer said, "However , . o.s the 
punishment of qrir.YJ is tho concern of the United No. tions as o. 
\thole , it ml.y be :i?roper for us, if the Na ti on.al Offices fail to 
send us these cases, to exn.r:dne whether the Cor.nis sion shoulcl not 
itself assur:1e this po.rt of the r10rk." 
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When Docunent C .14 c aa-:ie befor e thd Co1:u;1ission on the 2} dl1.ay 
Sir C. Hurst so.id th:lt 11 tho Nn.tionD. l Offices- , and p ossibly tno 
Cocrnission i tseir-; should sock ~vidence :i.gainst leading vro.r 
crininals in ardors o.nd docrces sie;nocl by them prescribing acts 
and practicos ·which were war crime s . Such evidence could be 
sought in newspapers, o:fficio.l journo.J.s , etc. Ought the 
Cor:unission itself' to undertake such r csccrch as well ~s the 
Na tional Offices?" The Oor.lmission o.gree d to this bein~ done . 

· On tho 23rd MAy Genera.l ·a.e Baer, o.s Chn.irr..:i.n of Car.uni ttoe I 
reported to the Conrnission th..'.l.t "he w:i.3hed to usk that menbers of 
the Cor.u:ri.ssion \7ould urge their Nationo.l Offices t o transnit to 
the Cor:lliJission onses of ,·,ar crimes Y1hich did not involve 
violation of their nation.al criminal l n.vr. ~y a::1peured to be 
avoiding doing this a nd it v-ro.s iL,portnnt t o find ·out hov, numerous 
such .co.sos nere as this h.'\d a bel:U'ing on setting up an interna tionaJ. 
criminal. court." GenerQJ. de Baer' s pro1wsal \'/.'.:ls adopted by 
~c~~~- -

On the 1st August tho Chairman once a.gain er.r_phasisecl the sm!i.U 
nunber of ca s es which th0 ND. tion:tl Offices vrere send.inc; to 
Co1:ani tteo I and r oquasted merabers to dr.'.'.w their Governments' 

·a ttention t o the mn.ttor. 

(10➔ . Both the Ch~irmnn of th.a Commission t:lnd the Chrd...I"ln1n of 
Cor:imi ttee II ha. ve also froD time to time enph..1.sised ( e. G• in C. J.ii-) 
the. t this ax tension of the Commission's 1,7ork would involve .::i.ddi tions 
t o the Commission's sta.ff. 

On the 2nd M::i.y the Chnirmnn "s .'.:l id. he nould s co ii' ho could 
o.rrc..nge for "'ey '"' ddi tiol'JP.l stD.ff' \7hich m.isht 1Je necesso.ry t o cmblo 
the Commission , in c oll .::i.bor n tion vr:i.th the Nc.. tioml Offices , to 
undert.::i.kc this Ytork ••• • 11 

As .::i. res ult of the .'.:lbove resolution, the Cho.irrnn.n rumo unced 
c. t th--- next moe tin0 of the Cor.rmission ort Muy 16th th.'\ t the 
services of Lt. Col . Wndo h~d been s ecured in ord.Qr Wto meet 
tho need for c.-lcli tionn.l stm'i' re s ul Lln ['; frun tht:r Cu1.1::ii::;::1ion' s 
decision t o collP.b ornte n.ctivf:lly u :i.th the N:1. tionn.l Off ices in 
sqekin13 certain kinds of evidence a.go.ins t l e.:i.cl:ing wnr crirnin.::i.1.::, 
n.nd t o c ive general .::i.ss istn.nc e t o tho Secr e tD.ry-Ge1 or al. 11 

The p r esent staff , i~ f nct , c onsists of the Secre t ~ry~ 
Genern.l ) Lt. -Col . fade Mi s s Pi ttendrizh · ncl .f our Socre tnry­
ty-2 is ts . 

Al though this strikin f.; ina dequ,.'\cy of si,_ ff h::'. 3 · lso been 
stressed by r;1cmbers of the Cor.1n iss i on no o. doq~.te s te::_)s ho.·ve b een 
tc.ken t '.) . mee t it . 

(11 ) From tino- t o tine nr t i cles a nd l e tte r s h::i.vo ";Jpeo.r ed in 
the raore r e~:ponsible United K.ingdorn nm-,s:;:v -::,,er"' c onco ming :Jublic 
WJ.ensiness a s t o the pr oe,ress bo ing r:ir.do by the Co:,1r.1is si on . 
Similn.r articles o..re :i.p~ earing in the Uni tea. St,'). t es Pre s·n . . The 
1mblio , however , obvi ously hcve no mec.ns of knoning tho concli tions 
under V1h.ich tho Co:Ttr:1iss ion l abours due t o tho dif ficul t ics involved 
in its restri c ted t onna of r of erenca , 
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(J.2) '.lbc compnr o. ti v.ozy sm:i.11 munber of oo.ses on which the 
military n.uthorities mn.y take a ction now _h ...... s not been disolosed 
to the public. If the nuinbor becor.1es knovm thero is likely to 
be very strong and w:i.des1)ron.d criticism of the Conmission, 
especinlzy in view of such stnter,1onts n.s tmt ra~da by the Undt>r­
Secretary for Foreign Affairs in the Hou.se of Comc10ns on 20th July, 
viz: the policy of' the Government toYr-irda the German war criminllls 
was w-ell-knovm.. The War Crir.1es Coiililission would see to it tmt 
the same excuse was not nude this time o.s wn.s made nftor the last 
war. 

It is hooever no complete answer for the Cou1n.ission to argue 
tho.t the Na tional Offices have been charged vii.th the luty of' 
putting fon:ro.rd pa.rticulars ·and that Committee I merezy has to 
examine llU.Oh cases. The Conrnission itself is charged with the 
ducy- of obtaining particulars of war ariminn.J..s s·o -~hat their 
custo~ can be demanded by the military n.uthori ties. SHAEF 
ms made it clenr tm. t it is ricti/ reo.cy to receive such p.'.l.rticulars. 

(13) The question of cost , which will bf necessicy- be very 
considerable, ought in no wir.e deter the accomplishmelnit of the 
du'tzy' which the Commission owes to tho Governments and indeed to 
hurnani t-y. Nothing should be omitted which will shm"/ to tho vrorld 
th.at the bumlni cy given to v,ar crir,ri.no.ls o.f ter tho last war will 
not .:i.gain be given to the v/0.r criminals of the present war. Just 
retribution must bo exacted, but spec~ and thoroush--going action 
is n0\7 necess11r1J if the Commission's duty is to be disoh.lrged. 

(14) It is not sienii'ica.nt in wh.'.lt territory or :1gainst ,vh:::.t 
no.tiomlities wa.r crimes hAve been co1:lr!littou.. They nre crimes · 
a.gain.st a.11 the United No. tions a.nd :indeed against the moro 
iraporto.nt intorosts of' n.11 countries . Their :punishment is tho 
concern of the vvhole of ci viliso. tion 

Aµ:_Jendix I 

It might b0 useful for the Invcs tien.tion Branch to investigate 
the methods a.t pr esont heing employed by the Russians in 
apprehending wn.r criminals in the co.stern zone of Europe. 

A;:1E endix II 

If in ll. libe r a ted t erritory where the No. tionc,l Goverrunent 
is once o.e;ain f\.mctioninc, such No. ti.onn.l. Government f ~ ils to 
supply the Conu.d.ssio;1 vii t particulars, the Comlilission should t.:lkc 
every possible stop t o secure tha. t war crim:i..n..:i.ls do not esc.:i.pe 
justice. 

Steps h:lve ~lroney been t aken t o pr event neutra l countries 
f r om ho.rbouring V✓Clr crir:ri.n" l s and it would be a.n nbsurdi cy for an 
Allied Government t o p rovcnt by passive met hods the invosti0a tion 
of wo.r crimes Yri thin its t erritory . . 
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SmRET c.62 
6 November 19l,4 

UNITED NA!rIONS WAR CRIJ,®3 COMMISSION 

PROPOSAL BY LORD WRIGHT ( AIBTRALIA) FOR 
A MCl>IFIOATIQN OF THE Sr.31»,i NOW IN USE FUR THE 
COLLECTION 011' .EV'IDENCE IN RESPECT OF WAR CRD.00 

The .Apprehension of War_ Cri.r:rl.M.ls 

Chief Ob,jeot - to apprehend 0\-ery available wa r criminal. 

Speoitio Objeot - United Nations W8:r Crimes Coillllissian to 
obtain particulars of every vrar crime in 
order to supp~ Mill tary Authorities with · 
details to enable them to take every war 
criminal in to ous toc\Y~. 

SUICg8stions for accomplishmont of the s?ocific object 

(l) ~ere is waiting to be gathQred an enormous a.mount of 
information oonoerning war crimes and war criminals in such places 
as:-

(a) Oft'ioes of tha Nationn.J. Governments; 

(b) Offioos ot tho various Service D~)Flrtnonts ,,.ri th thoir 
offshoots ( o. g. in the oase of the British "ilor Offioe : -
the Prisoners of War De:pa.rtr.ient, the HistoricaJ. 
Section, oto.); 

(o) Tho British Foreign Office and its offshoots (e.g. 
P.I.D.); 

(d) The U.S. ·st.-'lte De:po.rtI:.1ent, Wo.r De---.t?o.rtnent etc. 
( o. g. War Departr.1ent Intelligence Agencies); 

( e) Unoolleoted informa. tian in libera tod terri torios; 

(f) Unoollooted inforn-.a tion in un.libera ted torri torios · 

(g) SHAEF-l; 

(h) Tha Extraordin.'.:J;ry Sta to Cor,1mission of the U.S . S . R 

(2) Experience haB shown that the gathering o~ this informa tion 
should be carried out not by tho No. tional Offices, but by the 
Oommission i tseJ.f, as orig:i.Mlly charged. 

{3) The task of organising the collection of po.rtioulurs 
concerning war cr:lJnos and \..ar cril11il'lt'1ls should bo entrusted by tho 
Cor.mdsaion to an officer, who should be either o. service P.lll.n or 
civilian, but vrho should :possess i rnagi:n.'.ltion, drive and initio. tive . 
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He should be o.ns.-,er n.blc ·to the Cor.T.1ission but uhould be given a 
lo.rge measure o£. independence 'in carrying out his duties . The 
branch of v,hioh this off'icer would be in ch:l.rge lilight be called 
"Tho Investigo. tion Branch of the United Nn.tions ~Var Crimes 
Comr.iission". • 

The Corranission•s ·muin -oqjoct in r e lnt±o~ to the Bro.nch should 
·bo to s ec tho. t ap: ,ropria to proi;rcss is beill[; 1:1ad.e in obtD.ining 
po.rtiou.l:lrs of the thouso.nds upon t :10usands of e n.sos of r.ro..r crimes 
oomr.tl. tted. 

.. •.' ., . 

(4) . A s;:1all co1:u .dttee of the ... Cor.tr.rl.ssion should bo established 
to consider tho progres s being nad.o by the Investign.t~g Brunch, 
but it shoul.d not a ttempt to su11ervise ~ B~o.nch unduJ,.y . 

(5) Th~ principal hea dquarters of the Invos¥,gn.t.ing Branch 
should be in London. As r e gards tho other c ot.mtries, including 
the coun trios vrhich hD.ve been invaded, the headqu.1rwrs should, 
wherever )Ossible , be situo.tcd. D. t the C..'tlJit.n.ls of such countries. 

So fo.r · a·s r,a thering the inforno:tion a t l)l:'Gsent in London, 
lhho Investigo.tion Br unch should comb the r ec ords of the various 
Governments . 

A man vrith drive and initiative should bo in charge of the 
heo.dqwz.rters of the Agencies of the Inves tigo. tion B~a.nch n. t tho 
vurious capit.'..l.ls. 

As n tent.'..l.tivc r ec ou:ien~tion of the l'r n.ctical steps t o be 
Ween, it is sui.;gested th.D.t in en.oh col,ll'.ltry under the Off icer 
in cho.ri:;e of the Ar;,cncy .:1 t .the · cnpi to.1 ~- OI_le or n ore travelling 
inves tiga. t ory groups be s ent fron! town t o tmm on circuit 
Thoso ~oUJ_Js should be p r 9cccled in ec ch p:irticuln.r tovm by 
an a.dvn.nco a.Gent vrho ,-rould be responsible for notifyill[:; the 
inh.".bi t.:lnts of thu t tovm through the i)r ess , radio, or other 
modes of p ublioi ty 01· the 1·0.ct that, ::io.y a irGel<: hence, the 
trqvolling group \7ould o.rrive o.n<l be .n.vai l ablc ,1t the Torm 
Ibll or otrier s:u;ri.lar public building, a nd t.l-i;.1 t this bod, ' 
would vrelcon e n.ey inforrnn. tion concerrtlng ;;rn.r crir.1es Yrhich o.ny 
inhabitant might brins bofo!'e it. It should be mo.de v or-J 
oloar thc.t the group's purpose vrould bo t o obtain } ~rticula.r s 
of wn.r crimes .:md not t o .'. hold trials The advance a.gent 
s hould -~1s0 designate the raos t responsible and r es:2ected 
citizen of po.r ticular cor.-n:iuni tios ·ns n. key- r,io.n to c.c t during 
tho intervening vreek a nd possibl y for a perio<l. duri n

0 
and 

f ter the sessions in the t ovm of the tra'vell:i.ns [7'oup . 
The key-men Yrould di.ff er f r om pl .'.lce to. :place. In sor.io .:i.rens 
e . g . whor e the :t:my i s still in charge, he would bt.: o. r.1ili tary 
offic~r, i n others 1 r epr esentative of the. F. F.I. or analogous 
undergound ancy , in others tho Mayor o.nd in others the nost 
trusted l cndin0 i nh.n.bita n t ( not necessarily h~lclin0 a n officin.l 
position) durinr., the time of Axi s occu;ii:t tion . 

I n chc.r [;e of the tro.vcllinL, [7'0u.:? shoul 1 be c.. nun of 
forceful ch~ ra.cter , with sufficient lego.l kn01rledeo , but 
posscssinG above .:1.ll initia tivo o.nd grant keencss . He should 
b e imbued vr.i. th a strons sense of the interno. tionnl duty of 
obtainin po.rticulc.rs c oncerninc :ill r ,~-'.r crir-1cs , c..nd sou the. t 
no c onsi 9-Br.:1. tions of l oc al :pres tige or f a v ou.ri tisr.i should 
hind.er th information f r on cor,tl.nc in. 
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It rasidants 1n a. part:louln.r area .'.l.rC not satisfied with 
their looal key-man they should hP.ve the right to appen.J.. to 
heo.dqUArtors at the oapi toJ. of '1h3 ooun'bzy' ni th n vim·: to a. 
nev, key-man being appomtied. 

( 6) It appears tha. t SHAD' and tb8 other Suprer.10 Connnnds o.re 
willing to apprehond ~ or1a1nals but they ask tbD. t thoy be 
supplied with all availn.ble inf'ormation inoludine po.rtioulo.rs 
identifying the o.ooused, smb as homo nu.dress, porsoml d.esari:::,tion , 
age, phoi;ogra.ph, eto. bse dA ta should be prepared by the 
Invest1ga.t1an Branch ot the Camdssian through exh:lustive oontnots 
with such Agencies a.a are mentioned :ln pa.ro.gr:-o.ph 1. 

· (7) iba United Nations War Crimes Conmssion hns had ioposed 
on it· the du"1,y that it~ invest:Lga.te VIP.r crimes ooli1ut1.ttod ago.inst 
na ti-:mals at the United Na tians r eoording tho tes timoey avnilable , 
nnd the Corzmission will . report · trom time to time to the Gover?ll'il(3llts 
of these nAtians oases in which suoh orimes o.ppor-.r to h1ve been 
oamd.tted, naming a.nd idantifying \1here~r possible pcrscma 
res1)onsible •. 

In other words, the Contnission hns beon apeoifionlly oh.o.rgod 
by the Governments w1 th the partioular du'fvr of obtaining all 
possible data which the m:Uitar., o.uthorities will need in or<lar ix:> 
app~hend tho vnr crim:lnoJ.a. Unless it is so.tistiod th.lt this 

• work 1s being oorriod out by some other o.uthori 'fvr, it onnnot 
nbdioatie its responsibilities of obtaininc pn.rtiouln.rs of wur 
crimes. 

(8) 1ho victims ot these war criloos number hundreds of thouso.nds 
~)Ut so far ~ a. tew hunclrod dossiers h;.wo boon :,repared ancl the 
total number of persona vrhQn. tbo Oarmissioh. hAs deolo.red should be 
taken in"GO oustoo.y is probobzy not more thnn o. thous.O.nd. 

(9) 'Iba Oaimissicm h'\s from tine to timo oanpln.ined th::.i.t t i'ds 
failure was due to the f'o.ot that tho No.tional Offices hAd not been 
sending 1n more than a vory tn oases. 

The Chtlirnnn (Sir C. Hurst) ho.a mare tl'wl once clrav,r,, nttention 
to this situation. So also b.2s tho Chnirm.1.n of· Cornr:dttce I 
(Goneral d.o Bo.er). · 

E.G. . As far bo.ck as the 25th April Gencrv.J. de Bo.or, in 
Document C.J.4 et1phasised ~.-the amo.ll number of oc.ses uhioh the 
NatianAl Ottioes ,.-rerc sanding his Conmitteo, n.nd he said in.tor~ 
"Tho great obstnole is tho dif:fioul'fvr of obt..1.ining oiroumstnntill.1. 
evidenoe from abroad". 

This dif'fioul ty no longer obtains ,.n roca.rd to Belc:l.inn and 
Fro.nee, ,·,hioh hAve been libero.tod, but ,·;e have not yet seen 8Jl 
in:flu,c of oases ooramensuii:o. ta Yd th the number of v,n.r orir:les oornrrr1 t.tr-,., 
in those countries. 

. Further on in C .14, General do Baar so.id, "Hovrever , o.s the 
punishmon t of cri.roo is tho concern of the United Nn tions as o. 
\ thole , it n11:y be :proper for us, if' tho Nn. tio1'1Lll Offices fail to 
send us these cases, to exn.i:une v1hether the Cor.r.ds sion should not 
itself o.ssur.1e this part of the r10rk." 
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\Jhcn Docunen t C. ]h. cDJ:10 before thd Cor:1r.1is sior. on the 2, l May 
Sir C. Hurst sn.id th.3.t "tho NationD.l Offices- , n.nd :Jossibzy tn.o 
C00i,1ission itself\ should ·seek evidence at;ainst lcn.ding \7:lr 
crinin11ls in ordors , o.nd decrees sienod by tham prescribing n.cts 
und practices ·which were ,i.8-r crimes. Such evidence could be 
sought in novrapa.pors, oITicin.l journnls , etc. Ought the 
Conmission i tseli' to undertake such rcseo.rch as weD. llS the 
No. tionAl Offices?" The Cor.md.ssion c.greecl to this being done . 

· On the 23rd May General ·a.e Bn.er, a.s ChairI$n of Cor.imi ttee I 
reported to the Conrnission th.:l.t "he vnshed to n.sk that menbers of 
the Cor.v:1ission would urge their Na tioml Offices to tra.nsni t to 
the Colilr.lission oo.ses of \?ar crimes which did not involve 
violation of· their na tiona1 criminal ln.vr. They ,3-:.')peured to be 
avoiding doing this a.nd it wn.s ir,112or.tant to find qu-t how numerous 
such ca.oos \7ere as this h,.'\d a -bearing on setting up a.n international 
criminal court." Genero.J. de BD.er' s pro:posa.l v,o.s adopted by 
the Cammi ss ion. 

On the ls t Augu.s t tho Chn.irrnn.n once n.gnin er.-rphasi::.ecl the small ' 
number of en.s ea ,1hich the Nntioml Offices were. send.inc to 
Car.uni ttee r and requested members to dr.?.w their Governments' 
attention t o the n~ttor. 

(101 Both the Cho.innn.n of the Commission and the Chnirm..'\11 of 
Cor;1mi ttee II hr.we o.J.so fr o:-::i time to time enphn.sised ( e. G• in C. J.4) 
th0.t this oxtension of the Commission's work would involve additions 
to the Commission's staff. 

On the 2nd lb y 'the Chc.irrnan "sn.ic:L he uoulcl s oc if ho could 
ctrrc.nge for ci.ny ci.ddi tiol1s'.). l stD.ff_ nhich m.i.t_;ht be necessary t o ol1s'.).ble 
the Corranission , in collabor o. tion vri th the N.:-. tion.:il Off"ices , to 
undertake this vrork " 

- As n. result of the c.bove resolution, the Cho.inann rumouncod 
c.. t thv next meotinc of the Cor,1rni ssion on Mi'y 16th the. t the 
servlces of Lt. Col. Vlndo hr. d been securt--i-d in order '/fto moet 
the need f'or c.rl di tional stn.ff' r esulting fron the Cor.1.r:1ission's 
decision t o colln.born te n.cti voly Yri th the N: tioni:i.1 Offices in 
s~eki11g ccrtn.in kinds of cviclonc a.gains t len.cling wo.r criminn.J.::, 
o.nd t o i:;ivo general n. ssisto.nce to tho Secre to.ry-Genern.1." 

The p r esent staff, i~ f nc t, consists of tho S0cre t ~cy­
Gener:il 1 Lt. -Col . \fad.a Miss Pi ttondri ::i;h emu. .f our Sucret<.-u-y­
i;yJ_Jis ts . 

Al though this striking inadequa cy of s taff' h,.". s · l so been 
stressed by i.1cmbers of the Cor.inission no .::i. doq_un.te ste:Js ho.-_ -e been 
taken t mee t it . 

( ll) From tir.tc t o tme ar ticles n.nd l e tters h.:i.vo n;ipt~are:.:d in 
the raore resn on.sible United Kin gdom ne'itS~)<'t;,er"' c oncc ming ;)ublic 
unea siness ,; ; t o the pr ogress , being n."..da,. by the Cwraissi on: 
Similar articles o..re :rrF earinG in tho Uni ·tod S t :i. ten Press . The 
:_)ublio, however , · obvio~ly hcve no rnec.ns of knovrins tho concli tions 
under v,hich tho Co:--llr.1iss i on labours due t o the difficul tics involvod 
in its restri cted t 0nns of r of erencd. 
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