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Belgians a goal which cannot be attained at . 
are an nihilated would they if attacked be pdres;nt. For only tf they 

, , rea y 1 or peace. 
' To a sociate the successes in the E . h . 

regard to the We t would be a fatal d _ast~ w1tf the w1~hful thinking in 
evia ion rom reality. 

' In the political field we have p I d . 
don t we ? If that doe n•t' su·t o an as security in our hands, 

" I our opponents, then let them attack. 
The whole nation is fi lled w· th d 1 . 

want the impending war and ;e ad e~p o~gmg for peace. It doesn't 
whatsoever. If the Party offic gar s it w1~h no feeling of sympathy 
wi thholding the truth The es !are reportmg anything. else, they are 

· peop e are no I k" r, 
.pea~e r~sult from the policies of thei r F w oo mg orward to having 
mstmct1 vely that it is impossible to d uehrer, because they feel quite 
that a~y more_ extensive plans must th:::;i;e :rahnce ~nd England and 
a old1er, one is forced to say the same. e eld m abeyance. As 

" If the Fuehrer were now to mak 
~nder cond ition which we re in som e an end to the present situation, 
mterpret this a a ign of weak e mta_s ur: acceptable, no one would 
ing the true status of pow ness ~~ o y1eld~ng, but rather as recogoiz­
Czechoslovakia and alJowinge~h e ~ranting of an autonomy for 
nation would probably meet -~h re:;arnder of Poland to stand as a 
entire German people Th wF1 ht e complete understanding of the 

· · e ue rer wo Id th be prmce of peace not only by th . u en honoured as a 
als b I ' . . e entire German peo I b 

0 Y arge part of the world as II Pe, ut assuredly we . . 
. " J am prepared to tand behind ou 
m the day to come and t b y hpersonally to the fullest extent 
nece sary." 0 ear t e consequences, desirable or 

In spite of thi ' the plans went fi . . 
delayed until the fo llowi ng Ma on or the invas~~n which, however, was 
brought about by the effort of y. ~on Leeb testified that this delay was 
that the additiona l time might a~~: o~~• Haldt:r, and himself, in the hope 
?1ven for the delay were purely milita~ ~plom~t1c settlement. The reasons 
imp~s a ble and the equipment d fi Yf, for mstance, that the roads were 
considered. e ec ive. The moral aspect was not 

So it . eem . clear that there was so .. 
leader hip to Hitler ' plan but th t . ~e oppo~1t1on among the military 
them elve to be u ed by hi' . Va m spite ofthe1r opposition they allo d 
T ·b m. on Leeb · • we 

~1 unal why it wa that this leader . w~s asked by a member of the 
Hitler, to which he replfod : ship was impotent and helpless against 

" Hitler was a demon he d . . 
h h ' was a evil G I ere t at. you couldn ' t know what w . . enera . Halder has testified 
perhap ' I how it happened that th as g_omg on m his mind. That 
one wi ll were too weak to be ose wills which were opposing thi~ 
repre ented in our top-level lead!uc:ssful. Above all, this will was 
There was no way of convincin rs _1p, but we could not get at him. 
than everybody else, and that is hg Hd1t_ler. He knew everything better 

ow Jsaster took its course. 
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" If- now in retrospect you look back on the whole situation, one 
might perhaps think that we, the high military leaders, should have 
formed a more united front in opposition to Hitler. Let's perhaps 
take the following case. Herr von Brauchitsch and the three of us, the 
three army group commanders, one day confront Hitler and tell him, 
' So far and no further.' Behind us is the whole of the German Army. 
I <!on't believe that that would have made a strong impression on Hitler. 
He would have had the four of us arrested and put into a concentration 
camp." 

The testimony of General Halder, referred to by von Leeb, was in response 
to a request that he give briefly his impression of Hitler, and is as follows : 

" This is a very difficult task. A personality which was so unusual 
is difficult to sketch with very few words. The picture which 1 gained 
of Hitler is as follows : An unusual power of intellect ; an amazingly 
quick comprehension ; but not a trained person who could adapt 
himself to logical lines of thought ; a person with very strong emotional 
tendencies ; his decisions were conditioned by what he called intuition, 
that is his emotions, but no clear logically thought-out considerations ; 
his intellect also included an amazing power of imagination and 
phantasy which in an astonishing degree had its repercussion in his 
lines of thought or events ; substantial parts of his character were a 
tremendous tenacity and energy of will-power which also enabled him 
to surmount all obstacles, even in minor matters. The thing that most 
impressed me about Hitler was the complete absence of any ethical or 
moral obligation ; a man for whom there were no limits which he could 
not transcend by his action or his will ; he knew only his purpose and 
the advantage that he pursued ; that for him was the imperative call. 
As far as it seemed to me, he was a very lonely man who lacked the 
capacity to enter into personal contact with other human beings and 
thus to relax and to release his personality. He was thus always torn by 
tension which made co-operation with him extremely difficult. I was 
not prepared for your question , Your Honour. This is a question 
about which many books will yet be written , and l hall be grateful to 
your Honours if you would be satisfied with this brief ketch of mine." 

In the closing statement of General von Leeb on behalf of all the defendants, 
he referred repeatedly to the difficulties confronting them, ay ing : 

" However, in the Third Reich, under the dictatorship of Hitler, we 
found ourselves faced with a development which was in cont ra t to 
our principles and nature. It is not true to ay that we a officers 
changed-the demands made of us became different. 

" We sought to oppose this evolution under the Third Reich, but we 
lacked the means which might have been effective under a dictator hip." 

Again he said : 
" In regard to Hitler 's instructions, which went again t our humane 

and soldierly feelings, we were never merely his tools without a will 
of our own. We did oppose his instructions as far as we deemed this 
to be possible or advisable, and we have toned their wording down and 
rendered them ineffective or mitigated them in practice." 
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(iv) Evidence_ Re/a1ing to Counts Two and Three . 
agamst Humanity · War Crimes and Crimes 

(a) General Evidence 

!he following general factual find· 
Tnbuna l as to the War Crimes a d ~~gs of t~e International Military 
by or under the re ponsibility oft~ Gnmes against Humanity committed 
not conte ted, but were al o fully e . er;an Wehrmacht(') were not only 
pre ent ca e : sustaine by the evidence submitted in the 

WAR C RIMES AND 
" . CRIMES AGAINST HUMANITY 

The evidence relating to War C . 
vol_ume_ and its detail. It is impossi~lme; has _been overwhelming, in its 
review it, or to record the mass of d e or this Judgment adequately to 
been presented. The truth remains ~~:mentary ~nd oral evidence that has 
~ast sca le, never before .seen in the h"st t Wa~ Crimes were committed on a 
m all the countries occupied by G I ory o war. They were perpetrated 
attended by every conceivable cir ermany, and on the High Seas, and were 
c~~ be no doubt that the majorit/~T:~:nce of crfuelty and horror. There 
o tota l war,' with which th . m arose rom the Nazi conce . 
co~ception of ' tota l war ' t: aggress1~e wars were waged. For i:t:~-n 
wh1ch _s~ek to make war m~re h~m::,o;al ideas underlying the conventio~! 
o~ validity. Everything is made sub a~~ no longer regarded as having force 
o war. Rules, regula tions, assuran::sinated to the_ overmastering dictates 
moment ; ~nd so, freed from the re t .' _an . treaties all alike are of no 
the aggressive war is cond ucted by tran~ng . influence of international law 
way. Accordingly War Crim le az1 leaders in the most barb . , 
Fuehrer d h. ' es were committed h anc 
w - ~ a~ is clo e associates thought th w en and wherever the 

ere or t e most part the result of cold a dem_ t~ be advantageous. They 
" 0th w • n cnmmal calculation 

. , - er a r Crimes, uch as the murd . . ... 
~~caped and been reca ptured or th er of prisoners of war who had 
111rmen, ?r the de truction of the Sovi:t ~~rder_ of Commandos or captur~d 
order circulated through the h. h _mm1ssars, were the result of d. 

" . 1g . est official channels 1rect 
. Prisoners of wa r were ill-tr . . . .. 
i~ defiance of the well-establi eated and _tortured and murdered 
di sregard of the elementa ds_hed rules of international law but . ' not only 

" _ ry 1ctates of humanity. . . · , in complete 
In the cour e of the war , . . 

the Germans were hot im d· m,;"y Allied soldiers who had su d 
policy. On J 8th Oct be me ,ate Y, often as a matter of del"be rren ered to 
a uthorized by H"tl \ - r, I 942, the defendant Keitel . I I rate, cal~ulated 
units, often wh,ener,i1~ ic\ordered that all members of ~~l~~da't~ a directive 
' la ughtered to the last: or'.11 and_ whether armed or not ommando ' 

fu~~her provided that if s:~h e;~l~ei ~hey attempted to surr;nd:;re 1\0 w~ 

:~~t:Ja;~~~~~i~~oil~e~e~~nngd:~st cap!:~~J i;~e \~:/~~Li~:ni~ ff th! 
was upplemented from t" . ~ver immediately to the SD ,Th" n any 

1me to time, and was fli . · . is order 
( ') See e ectJve through t h 

the Judgment if 1 -OU t e 
238. 0 1 ie l111ematio11al M "f . 1 llary Tribunal N be ' urem rg edition. pp. 226-
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remainder of the war, although after the Allied landings, in Normandy in 
1944, it was made clear that the order did not apply to ' Commandos ' 
captured within the immediate battle area. Under the provisions of this 
order, Allied ' Commando ' troops, and other military units operating 
independently, lost their lives in Norway, France, Czecho lovakia, and 
ltaly. Many of them were killed on the spot, and in no case were those who 
were executed later in concentration camps ever given a trial of any kind .... 

" In March, 1944, the OKH issued the ' Kugel ' or ' Bullet ' decree, which 
directed that every escaped officer and NCO prisoner of war who had not 
been put to work, with the exception of British and American prisoners of 
war, should on recapture be handed over to the SIPO and SD. This order 
was distributed by the SIPO and SD to their region I office . These escaped 
officers and NCOs were to be sent to the concentration camp at Mauthausen, 
to be executed upon arrival, by means of a bullet hot in the neck. 

" In March, 1944, fifty officers of the British Royal Air Force, who escaped 
from the camp at Sagan where they were confined as prisoners, were shot on 
recapture, on the direct orders of Hitler. Their bodies were immediately 
cremated, and the urns containing their ashes were returned to the camp. 
It was not contended by the defendants that this wa other than plain murder, 
in complete violation of international law. 

" When Allied airmen were forced to land in Gennany, they were ome­
times killed at once by the civilian population. The police were instructed 
not to interfere with these killings, and the Ministry of Justice wa informed 
that no one should be prosecuted for taking part in them. 

" The treatment of Soviet prisoners of war was characterized by par­
ticular inhumanity. The death of so many of them was not due merely to 
the action of individual guards, or to the exigencies of life in the camp . It 
was the result of syst\.)matic plans to murder. More than a month before 
the German invasion of the Soviet Union , the OKW were mak ing pccial 
plans for dealing with political representati ves serving with the Soviet Armed 
Forces who might be captured. One proposal was that ' political Com­
missars of the Army are not recognized as Prisoners of War, and are to be 
liquidated at the latest in the transient prisoner-of-wa r camp . ' The defendant 
Keitel gave evidence that inst ructions incorporating this propo al were 
issued to the German Army. 

" On 8th September, 1941, regulation for the trea tment of Soviet pri one rs 
of war in all prisoner-of-war camps were i sued , signed by General Reinecke, 
the head of the prisoner-of-wa r department of the High Command. Those 

orders stated : 

C 

• The Bolshevist soldier has therefore lost all claim to treatment as 
an honourable opponent, in accordance with the -G eneva Conven­
tion. . . . The order for ruthless and energetic action must be given at 
the slightest indication of insubordination, especially in the ca e of 
Bolshevist fanatics. · J nsubordination , active or passsive resistance, 
must be broken immediately by force of arms (bayonets, butt , and 
firearms) . . . Anyone carrying out the order who does not u e his 
weapons, or does so with insufficient energy, is punishable . . . 
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Prisoners of war attempting escape are to be fi . 
cha!lenge. o wa rnjng shot must ever be fire~ed on without previous 
agamst prisoners of wa r i as a rule legal.' The use of arms 

" Tbe Soviet prisoners of wa r we I ti . . 
wounded without medical ca re . thre e t without SUJtable. clothing ; the 
left to die. , ey were starved, and ID many cases 

., On 17th July, 1941 the Gesta o . 
killing of all Soviet pris~ners of p h1ssued an order providing for the 

at" I S . war w o were or might be d 
1ona ocial ism. The order recited : angerous to 

' The mi sion of the Commanders of h 
Sta lags i the politica l investigatjon of all t e Sl~O and SD st~tioned .in 
and further " treatment ,, (a) of all r . c~mp _m~ates, the elimination 
way unbearable elements among th!~ I~~) I, fnmmal , or in some other 
be u ed for the recon truction of th ' . o tho~e J?Crsons who could 
the Commander mu t mak a- e ocfcup1ed terntones . . . Further 

e euorts rom th be · • , 
among the prisoners, elements which e ~mnmg to seek out 
whether there are Comm . t appear reliable, regardless of 
,. . ums s concerned or not . d 
,or intelligence purpo es insid f h ' m or er to use them 
th . e o t e camp and "f d . bl e occupied territories also B ' . 1 a visa e, la ter in 
of all other existing pos ib ·1·t" y ~se <?f such informers, and by use 
eliminated among the pr· i I ies, t e discovery of all elements to be 

' isoners must proceed step by step at once 
. Above a ll , the following must b d . . . .. 

t1onarie of State and Party es . ~ iscover~d : all important func-
all People's Comm·1 . . ' h pec1a y professional revolutionaries 
S . ar m t e Red Arm I d . . . . .. 

la t_e ... leading per onalities of the b Y: ea mg personaht1es of the 
So_v1et Rus ian In te lligence a ll J usmess world, members of the 
agitators or fa natical C ' . ews, all persons who are found to be 
th ommumsts Executio . 

e camp or in the immediate vicinity of th ns are not to be held in 
are t? be taken for special treatment i e _ca mp . . . The prisoners 
Russian territo ry.' f possible mto the former Soviet 

" The affidavi t of Warlimont De ut C . . 
and the test imony of Ohlendorf ' for! ~h _h1ef of Staff of the Wehrmacht 
of La~ousen, the head of one of,the seit: ief of Amt II I of the RSHA, and 
lnte~ligence Service, a ll indica te the th ons ~fthe A?wehr, the Wehrmacht's 
ea rned out. . . . oroug ness with which (his order was 

" r n some ca e Soviet pri on f 
permanent mark . There w er _o w~r were branded with a special 
20th July 1941 which I .d d as put m evidence the OKW order dated 

' - , ai own that : 

_' i l1e br· nd i to take the sha e 
with th" long side to be J cm ~ ~fan acute angle of about 45 degrees 
on the left bullock Th .. bm en?th, pointing upwards and b t' 

-1 · · • 1s rand 1s d . urn 
ava1 a ble in any mili tary unit Th I m~ e with the aid of a lancet 

" . e co ounng used is Chinese ink.' 

The carrying out of th . d . 
; u,horitie~, though it wa ~id~r e'. wfs the responsibility of the military 
0 to German police officials tioy _c1~cu ate~ by the Chief of the SJPO and 

r m,ormat1on. 
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" Soviet prisoners of war were also made the subject of medical experi­
ments of the most cruel and inhuman kind. In July, 1943, experimental 
work was begun in preparation for a campaign of bacteriological warfare ; 
Soviet prisoners of war were used in these medical experiments, which more 
often than not proved fatal. ... 

" The argument in defence of the charge with regard to the murder and 
ill-treatment of Soviet prisoners of war, that the U.S.S.R. was not a party 
to the Geneva Convention, is quite without foundation. On 15th September, 
1941 , Admiral Canaris protested against the regulations for the treatment of 
Soviet prisoners of war, signed by General Reinecke on 8th September, 
1941. He then stated: 

' The Geneva Convention for the treatment of prisoners of war is 
not binding in the relationship between Germany and the U.S.S.R. 
Therefore only the principles of general international law on the treat­
ment of prisoners of war apply. Since the 18th century these have 
gradually been established along the lines that war captivity is neither 
revenge nor punishment, but solely protective custody, the only purpose 
of which is to prevent the prisoners of war from further participation 
in the war. This principle was dt;veloped in accordance with the view 
held by all armies that it is contrary to military tradition to kill or injure 
helpless people . . . The decrees for the treatment of Soviet prisoners of 
war enclosed are based on a fundamentally different viewpoint.' 

" This protest, wruch correctly stated the legal position, was ignored. The 
defendant Keitel made a note on this memorandum : 

' The objections arise from the military concept of chivalrous warfare. 
This is the destruction of an ideology. Therefore I approve and back 
the measures.' " 

CRlMES AGAlNST CIVILIA S 

" The territories occupied by Germany were administered in violation 
of the laws of war. The evidence is quite overwhelming of a systemat ic rule 
of violence, brutality, and terror. On 7th December, 1941, Hitler i ued 
the directive since known as the ' Nacht und Nebel Erlass ' (Night and Fog 
Decree), under which persons who committed offences aga inst the Reich 
or the German forces in occupied territories, except where the death entence 
was certain, were to be taken secretly to Germany and handed over to the 
Sf PO and SD for trial or punishment in Germany. This decree was signed 
by the defendant Keitel. After these civilians arrived in Germany, no word 
of them was permitted to reach the country from which they came, or their 
relatives ; even in cases when they died awaiting trial the families were not 
informed, the purpose being to create anxiety in the minds of the family of 
the arrested person. Hitler's purpose in issuing this decree was stated 
by the Defendant Keitel in a covering letter, dated 12th December, 1941, to 
be as follows : 

' Efficient and enduring intimidation can only be achieved either by 
capital punishment or by measures by which the relatives of the criminal 
and the population do not know the fate of the criminal. This aim i 
achieved when the criminal is transferred to Germany.' 
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Pri oners of wa r at tempting escape are to be ti d . 
cha~leage.. o wa rning shot must ever be fire~e on without previous 
against pnsoners of war is as a rule lega l. , . . . The use of arms 

" The Soviet pri oner of wa I ti . 
wounded wit hout med ica l care~ ~~re e t without suitable clothing ; the 
left to die. , ey were starved, and in many cases 

•· On 17th July 1941 the Ge ta . 
killing of all Sovi~t pris~ners of w/o ~ssued an order providing for the 
'ationa l Socia li m. The order recit:d~ o were or might be dangerous to 

' The_ mi sion of the Commanders of h . 
Stalag is the political investigation of aU t e SI~O and SD st~tioned .in 
and further " trea tment " (a) of all . . camp ! □~ates, the elimination 
way unbea rable elements amo th political, cnmmal, or in some other 
be used fo r the reconstruction :r th em, (b)_ of tho~e ~rsons who could 
the Commanders must make "'" e ocfcup1ed terntones . . . Further 

< euorts rom th be · · • 
among the prisoners, elements which . e gmnmg to seek out 
whether there are Comm u . t appear reliable, regardless of 
~ . 11 · ms s concerned or not . d 
or in te igence purposes ins ·d f h ' m or er to use them 

the occupied terri to ries a lso1 eBo t e camp, and if advisable, later in 
Of II h - - · Y use of such in'"o a ot er ex isting po s·bTt" . h . ., rmers, and by use 
eliminated among the p . I I I ies, t e discovery of all elements to be 

' nsoners must proceed step by step at once 
. Above all , the fo llowing must b d ' .... 

t1onaries of State a nd Party es . ~ iscover~d : all important func­
a ll People, Com mis a rs in ~he~~~ f profess1o_nal revolutionaries ... 
Stat_e .. . leading per onalities of the r;iy: leadmg personalities of the 
So_v1et Ru sian Intelligence, all Jews allusmess world, members of the 
agitators or fanatica l Comm uni ·ts ' pe~sons who are found to be 
the ca mp or in the immediate vicinity ~;et~ut1ons are not to be held in 
a re t? be ta ken for pecia l treatment if e _camp . . . The prisoners 
Rus ian territory.' possible mto the former Soviet 

" The affidavit of Warlimont De . . 
a nd the testimony of Ohlendorf ' for put~ C_h1ef of Staff of the Wehrmacht 
of La?ou en, the head of one of.the s::t~on h1ef of Amt ]JI of the RSHA, and 
lnte~ l1genee Service, a ll indicate the th s ohfthe A?wehr, the Wehrmacht's 
earned out oroug ness with wh1·ch (hi·s O d · · · · r er was 

" r n ome cases Soviet prison . 
permanent mark . There w· ers _o f w~r were branded with a s . 
20th July, 1942, which la id d:!/t~~/; evidence the OKW order ~~~~ 

_' The brand i to take the sha 
with the long ide to be J cm p_e ~fan acute angle of about 45 degrees 
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The carrying out of th · d . 
;uthorities, though it wa ~id~r e~ w~s the responsibility of the military 
0 to German police officia ls ~oy _c1~cu ate~ by the Chief of the SIPO and 
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" Soviet prisoners of war were also made the subject of medical experi­
ments of the most cruel and inhuman kind. In July, 1943, experimental 
work was begun in preparation for a campaign of bacteriological warfare ; 
Soviet prisoners of war were used in these medical experiments, which more 

· often than not proved fatal. ... 

" The argument in defence of the charge with regard to the murder and 
ill-treatment of Soviet prisoners of war, that the U.S.S.R. was not a party 
to the Geneva Convention, is quite without foundation. On 15th September, 
1941 , Admiral Canaris protested against the regulations for the treatment of 
Soviet prisoners of war, signed by General Reinecke on 8th September, 
1941. He then stated: 

' The Geneva Convention for the treatment of prisoners of war is 
not binding in the relationship between Germany and the U.S.S.R. 
Therefore only the principles of general international law on the treat­
ment of prisoners of war apply. Since the 18th century these have 
gradually been established along the lines that war captivity is neither 
revenge nor punishment, but solely protective custody, the only purpose 
of which is to prevent the prisoners of war from further participation 
in the war. This principle was d~veloped in accordance with the view 
held by all armies that it is contrary to military tradition to kill or injure 
helpless people . . . The decrees for the treatment of Soviet prisoners of 
war enclosed are based on a fundamentally different viewpoint.' 

" This protest, which correctly stated the legal position, was ignored. The 
defendant Keitel made a note on this memorandum : 

' The objections arise from the military concept of chivalrous warfare. 
This is the destruction of an ideology. Therefore I approve and back 
the measures. ' " 

CRIMES AGAINST CIVI LIANS 

" The territories occupied by Germany were administered in violation 
of the laws of war. The evidence .is quite overwhelming of a systematic rule 
of violence, brutality, and terror. On 7th December, 1941 , Hitler i sued 
the directive since known as the ' Nacht und Ne I Erlass ' (Night and Fog 
Decree), under which persons who committed offence agai nst the Reich 
or the German forces in occupied territories, except where the death sentence 
was certain, were to be taken secretly to Germany and handed over to the 
SlPO and SD for trial or punishment in Germany. This decree wa signed 
by the defendant Keitel. After these civilians arrived in Germany, no word 
of them was permitted to reach the country from which they came, or their 
relatives ; even in cases when they died awaiting trial the fa ilies were not 
informed, the purpose being to create anxiety in the minds of the family of 
the arrested person. Hitler ' s purpose in issuing this decree was stated 
by the Defendant Keitel in a covering letter, dated 12th December, 1941 , to 
be as follows : 

' Efficient and enduring intimidation can only be achieved either by 
capital punishment or by measures by which the relatives of the criminal 
and the population do not know the fate of the criminal. This aim is 
achieved when the criminal is transferred to Germany.' 
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· ' Even per on who ~ere only su~pected of opposing any of the policies 
?f the German occupation a uthorities were arrested , and on arrest were 
interrogated by the Ge ta po and the SD in the most shameful manner o 
12th June. 1942: the Chief of the SI~? and SD published, through M~elle~ 
the _Ge tapo ~h1ef. an order ~u~honzing the use of ' third degree , method: 
of 1nterrogat10~, w_here pr~hminary investigation had indicated that the 
per_ o~ could give information on important matters, such as subversive 
act1v1lJe though not for the purpose of extorting confessions ofth · · , 
own crime . This order provided : e pnsoner s 

' : .. Third de~ree may, under this supposition only be em lo ed 
agamst Commurn ts, Marxist , Jehovah 's Witnesse~ saboteurs pt y 
1st ne be f · , , error-

. i m r . o re i lance movements, pa rachute agents, anti-social 
elements, Poli ~ ~r Soviet Ru sian loafers or tramps ; in all other 
ca e my perm, s1on must first be obtained Th. d d ct · · · · • ir egree can 
a_ccor mg to c1rcum tance ' consist a mong other methods- of ver' 
simple diet (bread and water), hard bunk dark cell d . . yf 
leep I t · d -1 · ' , epnvat1on o 
d ' ex iau ive n ling, also in flogging (for more than twenty strokes 

a octo r must be consulted) .' 

' The bruta l suppre sion of a ll <epposition to the Germ . 
wa not confi ned to severe mea ure agai nst suspected membe~sn o~~~~i~::~:n 
~~;em~nt~themselves, but was a lso extended to their families. On 19th Julye 
) ' t e ommander of the SIPO and SD in the district of Rad . ' 
~ o!~1d published an ord~r, transmitted through the Higher SS and o;:;li~~ 
ti~~ c~ 60 th~ effect that in a ll cases of assassination or attempted as a sina-

o erman ' or where aboteurs had destroyed vital in t II .· 
ony /he guilty person, bu t a lso all his or her male relatives ssh~u~t: ' hn~t 
an emale relative ove r 16 years of age put into a concentration cam/.~ '. 

ci~i'I ~1e/draetice of keeping hostages to prevent and to punish any form of 
1 r er wa reso rted to by the Germ' . d . 

defenda nt Keitel on 16th September I 941 ans 'k a~ or er issued by the 
hu d d r f , , spo e m terms of fifty or a 
. n re ive ro m the occupied areas of the Soviet U . f; 

!if; take n. The order tated that ' it should be rnbon or one German 
rre · I remem ered that a hum·m 
I m un ett ed countrie frequently counts for nothing a d d ' 

effect can be obtained only by unusual severit ' Th ' ' n a eterrent 
per on_s killed as a result of thi policy is not kno~~ but~ exact ni:;ber of 

k~l~dt~: ~:a n~e and the other occupied territories in the ~eest~u~il:~;;~: 

killing of a:;s t~~et1~~~r:nt~:e;s ~:;e e~t:s~~~v;e~ca/;· s~~eadditio~ to the 
ma acres as those of Oradour- ur-Glane in Franc .. ca~es , such 
slova kia, both of which were described to the T .b e tndd L1d1ce in Czecho­
of the organized use of terror by the occu ~• u~a ID etail, are examples 
de troy all oppo ition to their rule. PYIDg orces to beat down and 

, , One of the most notoriou mean of te . . . 
!erritories wa the u e of concentra,tion camrr~rmng the people ID occupied 
ID G ermany at the moment of the se · f P · They were first established 
Their original purpose wa to imp/zure o_ :ower ?Y the Nazi Government. 
were oppo ed to ihe Government ' on ~1t out t~ial all those persons who 
German authority. With the aid , r w o were_ m any way obnoxious to 

o a secret police force, this practice was 
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widely extended, and in course of time, concentration camps became places 
of organized and systematic murder, where millions of people were destroyed. 

" In the administration of the occupied territories, the concentration 
camps were used to destroy all opposition groups. The persons arrested 
by the Gestapo were as a rule sent to concentration camps. They were 
conveyed to the camps in many cases without any care whatever being taken 
for them, and great numbers died on the way. Those who arrived at the 
camp were subject to systematic cruelty. They were given hard physical 
labour, inadequate food, clothes and shelter, and were subject at all times 
to the rigours of a soulless regime, and the private whims of individual 

gua1 s .. .. 

" A certain number of the concentration camp:; were equipped with gas 
chambers for the wholesale destruction of the in, :1:ites, and with furnaces 
for the burning of the bodies. Some of them were in fact used for the 
extermination of Jews as part of the ' final solution ' of th Jewish problem. 
Most of the non-Jewish inmates were used for Jabour, although the conditions 
under which they worked made labour and death almost synonymous 
terms. Those inmates who became ill and were unable to work, were either 
destroyed in the gas chambers or sent to special infirmaries, where they were 
given entirely inadequate medical treatment, worse food if possible than the 
working inmates, and left to die. 

" The murder and ill-treatment of civilian populations reached its height 
in the treatment of the citizens of the Soviet Union and Poland. Some 
four weeks before the invasion of Russia began, special task forces of the 
SIPO and SD, called Einsatz Groups, were formed on the orders of Himmler 
for the purpose of following the German Armies into Ru sia, combating 
partisans and members of Resistance Groups, and exterminating the Jew 
and Communist leaders and other sections of the population . 1n the 
beginning, four such Einsatz Groups were formed, one operating in the 
Baltic States, one towards Moscow, one towards Kiev, and one operating 
in the south of Russia. Ohlendorf, former Chief of Amt Ill of the RSHA, 
who led the fourth group, stated in his affidavit : 

' When the German Army invaded Ru sia, I wa leader of Ein atz­
gruppe D , in the southern sector, and in the course of the year during 
which I was leader of the Ein atzgruppe D , it liquidated a pproxi mately 
90,000 men, women, and children. The majority of tho e liquidated 
were Jews, but there were also amon,, them some Communi t 
functionaries. ' 

" In an order issued by the defendant Keitel on 23 rd July, 1941 , and 
drafted by the defendant Jodi, it wa stated that : 

' In view of the vast size of the occupied areas in the Ea t, the force 
available for establishing security in these area will be ufficient only 
if all resistance is punished, not by legal prosecution of the guilty, but 
by the spreading of such terror by the Armed Forces as is alone appro­
priate to eradicate every inclination to resi t among the population .. . 
Commanders must find the means of keeping order by applying uitable 
Draconian measures. ' 
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". Thee idence ha_ ho~n that this order was ruthlessly carried out in the 
terntory of the Sovret nron and in Poland A signi·ficant ·u 1 1- f th - . · 1 us ra ion 0 

19~ mea ure actually applied occurs in the document which was sent i 

T 3_ to_ the defendant Ro en berg by the Reich Commissar for Eastern" 
erntorre who wrote : 

b ' It . ho_uld be po si ble to avoid atrocities and to bury those who have 
fi cent h~~rdatej . To lock men, women and children into barns and set 

r o -em_ _o~ no~ appear to be a suitable method of combatin 
?ands, even rf rt ' de tred to exterminate the population. This metho: 
, eve:~~Y- \~~~t,hy of the German cause, and hurts our reputation 

" T?e foregoi ng crime aga in t the ci vilian I . . 
appalling, and yet the evidence h h - popu at1on are sufficiently 

d ows t -at at any rate in the East th 
mur er and cruelties were not committed I I fi h - - ' e mass 
out oppo it ion or re i tance to the G so e y or t . e purpose of stamping 
and the Soviet nion the e . erman occupying forces. In Poland 

. ' crrmes were part of a plan to t .d f h 
nauve populations by expul ion and . . . . - ge n o w ole 
could be used for colonizat"o b ~nnrhilat1on, '? order that their territory 
Kampf on the e line and t~e n I y ermans. Hitler had written in Mein 
1942, \ hen he ' rote~ ' Lt i nit ::in was ilearly state~ by Himmler in July, 
en e, that i to teach the our tas to Germamze the East in the old 

law, but to ee to it that ~~~pie there the German langu~ge and the German 
Ea t. , Y people of purely Germanic blood live in the 

' 1n ugu t 1942 the r fi 
Bormann wa ' ummarized~y1cy o~ thd~ Eastern Territories as laid down by 

- a su or mate of Rosenberg as follows . 
The Slavs are to work for I f · 

they may die. Therefore ci~ ul~oso ~r a~ w~ do not need them, 
health ervices are uperfluo~s Tb fi ~ - acfcmation ~nd Germanic 

" . e ert1 rty o the Slavs is undesirable.' 
It was Himmler a · h . , gam w o stated m October, 1943 : 

What happen to a Russian a C h d . 
slightest. What the nations ca: offi z~c h oes not interest me in the 
type, we will take. If nece sary b :-~ m t ~ way ?f g~od blood of our 
them here with u Wh th ' y. 1 nappmg their children and raising 
d . · e er nations live in • 

eath mterest me only in so f - prosperity or starve to 
Kultur, otherwi e it i of no inte::st:o ':e.~eed them as slaves for our 

" Jo Poland the in te ll igent ia had be 
a ea rly a September 1939 d . M en marked down for extermination 
in hi diary of' ta ki n~ adv~:t:ge1:f t~~• / 940, _the defendant Frank wrote 
We tern Front, by whole ale liq .d r ~ussmg of world interest on the 
repre entatives of the Poli h ~, t tn o _thousands of Poles, first leading 
directed _ to reduce the ' enti pm I~ h1gents1a. ' Earlier, Frank had been 

r re o 1s economy to b I • • 
nece sa ry ,or bare exi tence Th p I an a so ute mm1mum 
German World Empire ' J . J c o es shall be the slaves of the Greater 
'cheap labour mu t be ~em~~eda~uary, 1940, he recorded in his diary that 
of thousands. This will ham ;om the ~eneral Government by hundreds 
succe fully did the German c~ ~~e n~tive ~io~ogical propagation.' So 
of the war, one third of the popul t ~this polic~ m Poland, that by the end 
devastated. a 100 ad been killed, and the whole country 
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" It was the same story in the occupied area of the Soviet Union. At the 
time of the launching of the German attack in June, 1941 , Rosenberg told 
his collaborators : 

' The object of feeding the German people stands this year without a 
doubt at the top of the list of Germany's claims on the East, and there 
the southern territories and the northern Cauca us will have to serve 
as a balance for the feeding of the German people .. . A very extensive 
evacuation will be necessary, without any doubt, and it is sure that the 
future will hold very hard years in store for the Russians.' " 

(b) Evidence with Particular Ref erence to the Commissar Order 

On 30th March, 1941 , Hitler held a conference at Berlin with leaders of 
the Wehrmacht. Von Leeb was present. At that time, accord ing to the 
summary contained in General Halder 's diary, Hitler aid : 

" Clash of two ideologies. Crushing denunciation of Bo! hevism, 
identified with a social criminality. Communism is an enormous 
danger for our future. We must forget the concept of comradeship 
between soldiers. A Com1T1 unist is no comrade before nor after the 
battle. This is a war of extermination. lf we fail to grasp thi s, and 
though we are sure to beat the enemy, we shall again have to fight the 
Communist foe 30 years from now. We do not wage war to preserve 
the enemy .. .. 

" War against Russia. Extermination of the Bolshevist Commissars 
and of the Communist intelligentsia. The new States must be Socialist, 
but without intellectual classes of their own. Growth of a new intellec­
tual class must be prevented. A primitive Socialist intelligentsia i 
all that is needed. We must fight against the poison of di integration. 
This is no job for military courts. The individual troop commander 
must know the issues at stake. They must be leaders in the fight. The 
troops must fight back with the methods with which they are attacked. 
Commissars and GPU men are criminals and must be dealt with a 
such. This need not mean that the troops get out of hand. Rather 
the commander must give orders which expre s the common feelings 
of his troops. 

" This war will be very different from the war in the West. In the 
East, harshness today means leniency in the future. Commanders must 
make the sacrifice of overcoming their personal scruples." 

This seemed to have caused some excitement among those present, who, 
of course, recognized it as being brutal, murderous and uncivilized. After 
Hitler had made his speech and had departed to his inner sanctum, prote t 
were uttered by the commanders to the effect that the extermination planned 
by Hitler would violate their soldierly principles, and, further, would destroy 
discipline. Brauchitsch agreed with them and promised to expre s their 
opinion to the OKW and Hitler respectively. He tried through Keitel to 
obtain a change in the plans, but was unable to do so. Sub equently, he 
lent his approval to the objections made by the field commanders, who, in 
some instances at least, expressed a negative opinion of the order to their 
subordinates and tried to avoid its execution as far as they could do so 
without peril to themselves. ·One of the means to ameliorate the brutality 
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of the Comm_i~sar ?rder was the issuance by von Brauchitsch of what is 
known as the Maintenance of Discipline " order hereafter referred to. 

Hi~ 6th June, ~;41 , the Commissar Order was issued from the Fuehrer 
a . quarters as TOP SECRET. Transmission only by officer , ,, and was 

captioned, " Directives for the Treatment of Political Com~issars " It 
was as follows : · · 

" In t~e fig~t agai n t Bolshevism it is not to be expected that the 
;nemy \~ tH act m accordance with the principles of Humanity or of the 
nternational Law. . 1n particular, a vindictive, cruel and inhuman 

treatm~nt of our prisoners mu t be expected on the part of the political 
Co':rn,ssars of all types, as they are the actual leaders of the resistance. 

The troops must realize : 

"(I) In this fight , lenie~cy and considerations of International Law 
ar_e out of place m dealing with these elements. They con­
stf1t uhte a danger for t_hei~ own safety and the swift pacification 
o t e conquered terntone . 

" (2) The originators of barbarous Asiat1·c methods f f h r · . o war are " ff' 
t e po it1ca l comn1JSsars. They must therefore be dealt 
most everely, at once and summarily. '' .. u 

fli" !heref?re, they are to be liquidated at once when taken in combat or 
o enng resistance. 

" '' For the re l the following directives will apply: 
I. Combat Zone 

(1) Political com mi sars who oppose our troops will be t t d . 
ance with th • d · rea e m accord­
;he B b" e ecr~e con~erning the application of martial law in 

ar ,1ro~ a area. Thi applies to commissars of an t , d 

f;:t~;;1~~~nt~~:;1e:_ are only suspected of resistance, sabia~~o::f 

tro~ie:~n~eu~ i~~~de to the, directive concerning the conduct of the 

(2) Political commis ar a orga, s if th 
by special insignia-red sla~ :ith e_ e;1erny troops are recognizable 

t~~~? ~~;h 1~:v;ma~~r Ja;~~c~ars
1
~;:t~~:nA~~lfd ~~;c;:~f~~~ 

Army Q lV s · . rme orces/General Staff of the 
, u , ect1on Foreign Armies East (II) N 100/4 

of 15th January, 1941 , appe ndix 9 d) Th o. I secret, 
at once, e.g. till on the battlefield fro~ th ey _are to be segregated 
is nece ary to prevent them fro~ infl e_ pnsoners_of war. This 
in any way_. The e commissars will n~encmg the ~nsoners of _war 
the protection of prisoners of war b / be re~ognized as soldiers, 
apply to them. They will be Liquid tyd n~ernational ~ aw does not 

. . a e a,ter segregation. 
(3) Poht1cal commissars who have 11ot c . 

of hostile acts will not be harmed fi;;itt e~I or a~e not suspected 
deeper penetration of the countr w· e_ time bem~. Only after 
whether officiai who were left b ? dill It be possible to decide 
will be handed over to the s/ Ill may stay where they are or 
latter should decide on this p . tnderkornmandos. Preferably the 

om. 
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As a matter of principle, in deciding the question whether• guilty or 
not guilty,' the personal impression which the commissar makes of 
his mentality and attitude will have precedence over facts which 
may be unprovable. 

(4) In cases I and 2, a short message (message form) about the incident 

will be sent: 
(a) by divisional units to divisional headquarters (Intelligence 

Officer). 
(b) by troops directly under the command of a corps, an army or 

an army group or a Panzer group, to the respective head-
quarters (lntelligence Officer). 

(5) None of the above-mentioned measures must obstruct the operations. 
Methodical searches and mopping-up actions, therefore, will not 
be carried out by the troops. 

" l l. /11 the Communications Zone 
· ' Commissars who are arrested in the communica tions zone on 

account of a doubtful attitude will be handed over to the Einsatzgruppen 
and/or Einsatzkomrnandos of the Security Police (Security Service). 

" Ill. Limitations of Courts-Martial and Summary Courts 
" The courts-martial and summary courts of the regimenta l and other 

commanders must not be entrusted with the execution of the measures 

as per I and 11." 

On 8th June, 1941 , von Brauchitsch sent out a supplement of two additional 
clauses to be added to the original, viz. , to I , Number l , 

" Action taken against a political commissar must be ba ed on the 
fact that the person in question has shown by a special , recognisable act 
or attitude that he opposes or will in future oppose the Wehrmacht. " 

to I, Number 2, 
" Political commissars attached to the troops should be egregated 

and dealt with by order of an officer, inconspicuously and outside the 

proper battle zone." 

On 24th May, 1941 , however, von Brauchit ch formulated the Maintenance 
of Discipline order, in which as a supplement to the Fuehrer Order it is said : 

" Subject : Treatment of Enemy Civilians and Criminal Acts of 
Members of the Wehrmacht against Enemy Civilians. 

Attached Fuehrer decree is (hereby) announced. It is to be dis­
tributed in writing down to the commanders with jurisdiction of their 
own ; beyond that, the principles conta ined in it are to be made known 

orally. 

" Supplements to I : 
" I expect that all counter intelligence measures of the troops will be 

carried out energetically, for their own security and the peedy pacifica­
tion of the territory won. It will be necessary to take into account the 
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of the Commi a r ~ rder wa the issuance by von Brauchitsch of what is 
known a the ' Mamtenance of Discipline " order hereafter referred to. 

On 6th June, !;41 , the Commi ar O~der was issued from the Fuehrer 
Hea?quarter as Top CRET. Transmission only by officer , " a d 
capuoned, ' Directive for the Treatment of Political Co . . n,, wals 

a a follow : mm,ssars. t 

" In t~e figh_t agai n t Bol h~vism it is not to be expected that the 
enemy ' . ,JI act m accorda nce with the principles of Humanity or of the 
Internat ional La, .. In particular, a vindictive, cruel and inhuman 
treatm~nt of our pn oner mu t be expected on the part of the o/itica/ 
Co:nnussars of all types, as they are the actual leaders of the re~stance. 

The troop mu t realize : 

, ( I) In thi fight, lenie~cy and considerations of International Law 
ar_e out of place m dealing with these e1.:ments. They con­

tf1tuhte a danger for t_hei~ own safety and the swift pacification 
o t e conquered temtones. 

" (?) Tb .. - e ongrnator of barbaro us Asiatic methods of " 
the politica l · war.are are 

comm1s a rs. They must therefore be dealt with 
mo t everely, at once and summarily. 

, . Therefore, they a re to be liquidated at once wh k . 
offering resi tance. en ta en m combat or 

" ' For the re t the following directives will apply : 
I. Combat Zone 

(I) ;~!~i~; ~i~:e~i d a r who oppos~ our troops will be treated in accord­
the Barba ro a a::;~e c~~~ernmr the applica~ion of martial law in 

d . 1 app 1es to commissars of any type and 
gra e, even if they are only suspected of . t b 
instigation thereto. resis ance, sa otage or of 

tro~ie~~n~euis i;~de to the ' directive concerning the conduct of the 

(2) Politica l commis ars a organs of th 
b_y pecial insignia-red tar with ei:;:r':~::opso~Je recognizable 
ickle on the sleeve -(for particulars see' Th Ag -d hFammer and 

USSR' High c d f . e rme orces of the 
Arm ' om'!1an o ~he Armed Forces/General Staff of the 

y, Qu IV, Section Foreign Armies East {II) N 100/ 
of 15th January, 1941 , appendix 9 d) The o. 41 secret, 
at once, e.g. till on the battlefield fro. th y _are to be segregated 
i necessary to prevent th m fro~ inflm e_ pnsoners_of war. This 
in any way: The e com mi sa rs will . n~~ncmg the ~nsoners of _war 
the protection of prisoner of war b I be re~ogmzed as soldiers, 
apply to them. They will be liqu·datyd "!ernat1onal ~w does not 

. . 1 e a1ter segregation. 
(3) Pol111cal commissars who hal'e 1101 . 

of hostile acts wi ll not be harmed ~i;;111e~ or a~e not suspected 
deeper penetration of the country ·u e_ time bem~. Only after 
whether officials who were left beh. ;' it be possible to decide 
will be handed over to th S m may stay where they are or 
latter hould decide on thi Pe . otnderkommandos. Preferably the 

om. 
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As a matter of principle, in deciding the question whether' guilty or 
not guilty,' the personal impression which the commissar makes of 
his mentality and attitude wiJI have precedence over facts which 
may be unprovable. 

(4) In cases l and 2, a short message (message form) about the incident 

will be sent: 
(a) by divisional units to divisional headquarters (Intelligence 

Officer). 
(b) by troops directly under the command of a corps, an army or 

an army group or a Panzer group, to the respective head-
quarters (1 ntelligence Officer). 

(5) None of the above-mentioned measures must ob truct the operations. 
Methodical searches and mopping-up actions, therefore , will not 
be carried out by the troops. 

" 11. In the Communications Zo11e 
" Commissars who are arrested in the communication zone on 

account of a doubtful attitude will be handed over to the Ein atzgruppen 
and/or Einsatzkommandos of the Security Police (Security Ser ice). 

" III. Limitations of Courts-Martial a11d Summary Courts 
" The courts-martial and summary court of the regimental and other 

commanders must not be entrusted with the execution of the mea ures 

as per I and IJ. " 

On 8th June, 1941, von Brauchitsch sent out a supplement of two additional 
clauses to be added to the original , viz. , to I, umber 1, 

" Action taken against a political commissar must be based on the 
fact that the person in question has shown by a special , recogni able act 
or attitude that he opposes or will in future oppose the Wehrmacht. " 

to I, Number 2, 
" Political commissars attached to the troop hould be egregated 

and dealt with by order of 011 officer, inconspicuou ly and out ide the 

proper battle zone." 

On 24th May, 1941, however, von Brauchitsch formulated the Maintenance 
of Discipline order, in which as a supplement to the Fuehrer Order it i said : 

" Subject : Treatment of Enemy Civilians and Criminal Acts of 
Members of the Wehrmacht against Enemy Civilians. 

Attached Fuehrer decree is (hereby) announced. It is to be dis­
tributed i11 writing down to the commanders with jurisdiction of their 
own ; beyond that, the principles contained in it are to be made known 

orally. 

" Supplements to I: 
" I expect that all counter intelligence measures of the troop will be 

carried out energetically, for their own security and the speedy pacifica­
tion of the territory won. It will be necessary to take into account the 
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variety of ethnic_ train , ithin the population, its overall attitude, and 
the degree to , h1ch they ha e been tirred up. 

" Morement and combat against the enemy's armed forces are the real 
task of the troops. 1t d~mand the fullest concentration and the highest 
effort of all force . Th, la k must not be jeopardized in an 1 
Th ~ · . I · I Y P ace. ere ore, m genera , pecia earch and mopping-up operations will be 
out of que t1on for the om bat troop . 

''. The directive of the Fuehrer concern serious cases of rebeu · · 
•h h th t ton, m \\ 1c e mos evere mea ures a re required. 

" ~rim_in~I ~ct of a mino~ nature are, always in accordance with the 
combat . 1tuat10~, to be pum hed according to detailed orders from an 
offi er (1f po. 1ble, a po t commander) by resorting to provisional 
measure (fo r ms~ance), temporary detention at reduced rations ro in _ 
up on a tree, a _ 1gnment to labour). ' p g 

' The C.~in-C. 's of th~ Army Groups a re requested to obtain m 
app.roval prior ~o the re-m ~a tement of Wehrrnacbt jurisdiction in th~ 
pacific~ terr~lori~ . The ~.-m_-C. 's of the Armies are expected to make 
ugge t1on 111 th, re pect in time. 

" S~cial i_nstruc~ion wi ll be is ued about the treatment to be · 
to political d1gnitane . given 

" Supplements to II : 

,_ nder all circum lances it will remain the duty of all . 
pre ent arb·t f · supenors to 

. ~ rary e ce es o individual members of the Army and to 
pr~ve nt Ill flme the troops becoming unmanageable It t 
t t th t h · d . ·d · mus not come 
to' da t e_m .' I ual o ldier commits or omits any act he thinks proper 
_owar .\he md1genou population ; he must rather feel that in eve 
~~-1~ ~:- I :out br the orders of his officers. I consider it very importa~ 

' ' e c ear y un~er tood down to the lowest unit. Time/ action 
by ev~ry ?fficer,. e _pec,ally every company commander etc. m~st h I 
to marntam d1 c1plme, the ba i of our successes. ' ' ep 

" Occurrence with regard to ' I ' and ' II ' d hi h ·. ·m · , an w c are of special 
1 ponance, a re to be reported by the troops to the OKH · l 
event . as specia 

(Signed) VON BRAUCHITSCH. ,, 

There were 340 copies o! this order, which, as noted, had attached a c 
of the . ~ehrer Order. This apparently was given wide distributio opy 
the original Fuehrer Order had a very limited distribution. n, although 

1t wa claimed by the Defence that the Maintenanc f · · · 
wa ~on~eived by von Brauchitsch as a means of sabota ei~ D1sc1~Lme order 
but it will be noted that in the quoted part of Hald ,g d~ thehHttler or~er, 
saying, " This need not mean that the troops get o:t if~:~ .. ~ had Hitler 

The_ record contains a large number of reports sh . . 
eomm1s ars by units subordinate to ·various of the ac~:::. the execution of 

The evid~nce showed that the accu ed von Leeb , . 
held by Hitler in March. 1941 whe th \\as present at the meetmg 

, n e proposed extermination of the 
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commissars was announced. Von Leeb had considered this to be in 
violation of International Law and also to be unwise in that it tended to 
defeat its own purpose. He had lodged a protest with von Brauchitsch who 
had assured him that he would do all he could to prevent the issuance of 
the order. Nevertheless the order was later issued by the OKW. Not only 
the accused von Leeb as Commander of Army Group North, but also von 
Bock of Army Group Centre and von Rundstedt of Army Group South 
were opposed to the order. When the order ,•as issued , it was directed by 
the OKW to the armies in these three groups. In other words, the Army 
Group had nothing to do with the passing on of this order to subordinate 
units beyond the administrative functions of forwarding it to them. It was 
also established that the accused von Leeb had discussed this order with his 
subordinate commanders and let them know of his oppo ition to it. He 
bad also drawn attention to the Maintenance of Discipline Order i sued by 
von Brauchitsch in an effort to thwart as far as he could the enforcement of 
the Commissar Order. It was clear from the evidence that the accused 
von Leeb had protested against the order in every way short of open and 
defiant refusal to obey it. In spite of his attitude reports of unit in the 
subordinate commands indicated that these commanders had permitted the 
enforcement of this order and that many of these commissars had been 

murdered. 

As to the accused von Kuechler the evidence showed that he, as commander 
of the 18th Army, had received this order directly from the OKW together 
with the von Brauchitsch Mai ntenance of Discipline Order. He had passed 
on the Commissar Order to subordinate commanders. Von Kuechler had 
also attended the above-mentioned meeting with Hitler in March, 1941 , and 
knew of the impending war of ideology or extermination. He te tified that 
he bad been opposed to the order, but the evidence in this re peel wa rather 
contradictory. The fact remained that he had distributed the order and 
that it bad been enforced by units subordinate to him in the 18th Army. 
Many reports were made by these units showing that commissa rs were being 

executed by them. · 

The accused Hoth was assigned to Army Group Centre for the , a r against 
Russia. He remained as commander of Panzer Group 3 until the 
10th October, 1941 , when he was appointed Commander-in-Chief of the 
17th Army attached to Army Group South. On 15th May, 1942, he wa 
appointed Commander-in-Chief of the 4th Panzer Army in which position 
be remained until he was transferred to the Fuehrer Reserve in October, 
1943. The accused Hoth had also attended the meeting with Hitler in 
March, 1941. He had received the order from his superior von Bra uchitsch 
and testified that be had simply passed it down without emphasizing it or 
attempting to mitigate its effect. He did not think that Hitler would ask 
his commanders to do anything wrong and in any case a directive from 
Hitler superseded in his opinion Section 48 of the German Milita ry Penal 
Code which provides that an officer need not carry out an order that is 
clearly criminal on its face and commits a criminal act if he so doe . 
Numerous reports submitted by his subordinate units indicated that hundreds 
of commissars had been executed. It was established that several of these 
reports were seen and signed by the accused Hoth. The evidence left no 
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doubt that the Commissa r Order had be . 
it had, with hi knowled e and a en passed down by Hoth and that 
subord inate to him. g pproval , been ruthlessly carried out by units 

The accused Reinhardt entered the R . G I f uss1an campaign as c d' 
:nera o the 41 t Panzer Corps subordinat d omman mg-

evidence showed that he~ad received th ; to ~rmy Group North. The 
munjcated it ora lly to his Divisional Co; ommissar Order_ and had com­
he tra nsmitted it to hi di vi ions he h d :anders. He testified that when 
be carried out, but the evidence 'o th..,3 i_rected orally that it was not to 
It was e ta blished that be had a~sed1s/omt was unclear and conflicting. 
h~w~d that hundreds of cornmi ~ars had°:~ the order and _many reports 

uni t m ci rcumstances which clearly i t d nkexecuted by his subordinate 
rnpu e nowledge on his part. 

The evidence showed that the C . 
accused von Salmuth while he was C omm1s~ar Order was received by the 
Corp. lt was shown tha t it o_m~andmg GeneraloftheXXXthArmy 
Von Salmuth testifi ed that h w~s d~tnbuted to subordinate units by him. 
his di vi ional commander e ;ff:ct~. th~_ord~r and that he bad acquainted 
e tabli h that the order wa e ~s do ~ecttons. The evidence did not 
while it was under the comrnavenrd. cafrrt1he out within the XXXth Army Group 

o e accused. 

The accu ed H ollidt had as c 
recei ved the Commando O 'd omm~n~er of the 50th Infantry Division 
that he had instructed bis :e ~r or a I similar order in writing. He testified 
order. g1menta commanders not to comply with this 

The only two e t 1. . -. r por s re ied upon m evidence as t h . 
ambiguous and unclear and d 'd t ffi o sue . executions were 
responsibility on hi s part. I no su ce to establish any criminal 

. The accused von Roques admitted th h 
m June or July, 1941. At that time h:t w:!earned of the Commando Order 
of Army Group South. Later he became C Commander of the Rear Area 
Army Group A (Ca ucasus). He denied thatrmander of the Rear Area of 
but th: evid:nce on thi s point was conflictin e had passeµ down the order 
:vhelmmg e:v.1dence to how that the order h;d Jhere_ was, however, over-
1mplementat1on in bis territory Co . en given a very extensive 
knowl.edge and he took no acti~n as a ~:~l~ars were regularly shot with his 
e tablished that thousands of so-called . . ~umerous _order_s and reports 
bad been executed within his area . gd~em as, functionaries and Jews 
circ t accor mg to the Co · urns ances which could leave no doubt th . mm1s~ar Order in 
the knowledge, connivance or approval of th at they were earned out with 

e accused. 

The accused Reinecke was at th b 
Wehrmacht Office (A WA) ; nd re:~~t ~eak of the war, Chief of the General 
of t~e most important uh-sections ~~~~is siffiuntil the end of the war. One 
affa LTs .. ~~e evidence establi hed that the ce was that of prisoner-of-war 
respon~1b1lity over the e matters within the ~c~sed had general control and 
the Reich Commissa riat and other e1ch, the General Government 
the . accus~? signed a decree terme~r~~s un_der the O~W. In June, 1942'. 
;o:~truks which provided fo r the " ~?h~y ~egardrng Commissars and 

o itruks while within the General Go::~matwn " of Commissars and 
nment. It was clear from the 
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evidence that the accused knew, participated in, and approved of the 
enforcement of the Commissar Order within his area of authority, in so far 
as it was applicable to prisoners of war. 

The evidence showed that the accused Warlimont, as Chief of the Secti< n 
of National Defence under the OKW, had taken a substantial pa rt in the 
preliminary and final phases of the drafting of the Commissar Order. 
Although it was clear that the idea for the murder of prisoners of war, etc., 
in the name of ideological warfare did not originate with the accused the 
evidence established that he contributed his part to moulding it into its 
final form. It was distributed " by order " under his signature. There 
was nothing to indicate that those contributions which he made in any way 

softened its harshness. 

The accused Woehler, as Chief of Staff of the 11th Army, knew of the 
receipt of the Commissar Order. The evidence did not, however, establi h 
any participation on his part in its transmittal to the subordinate units. 
He also knew of its enforcement, but as Chief of Staff he had no command 
authority over subordinate units. Neither did he have any executive 
power. The evidence failed to show any persona-I connection on hi part 
with the passing down or execution of the order. 

The accused Lehmann was a doctor of law. Jn July, 1938, he became 
Chief of the Legal Department of the OK W, which po ition he held unti.l 
the capitulation of Germany. The only connection which he was shown by 
the evidence to have had with the issuance of the Commissar Order, wa an 
immaterial change in the wording of Section 3 as to courts-martial. H e 
had made no material contribution to the preparatory or fin al draftin g of 

that order. 
The accused Sperrle and Schniewind were not involved in , and not charged 

in connection with, the issuance or implementation of the Com mi sa r Order. 

(c) E vidence with Particular Ref erence to the Barbarossa 
Jurisdiction Order 

The so-called Barbarossa Jurisdiction Order was issued by Keitel on 
13th May, 1941 , as " Decree on Exercising Military Juri diction in the 
Area of Barbarossa and Special Measures by the Troop , · and reads as 

follows: 
" The Wehrmacht's application of its laws (Wehrmachtsgerichts-

barkeit) place at maintaining discipline. 
"The vast extent of the operational areas in the East, the fighting 

methods necessitated thereby and the peculiarity of the enemy give 
the Wehrmacht courts jobs which- in view of their limited personnel­
they can only solve during war operations and until some degree of 
pacification bas been obtained in the conquered area if they limit 
themselves at first to their main task. 

"This is possible only if the troops themselves oppose ruthles ly any 
threat from the enemy population. 

" For these reasons herewith the following is ordered for the area 
• Barbarossa ' (area of operations, army group rea r area, and area of 
political administration). 
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I 
" Treatment of Crimes committed bu Enemu c,· ·1· 

• · ( I) u • J J . v1 ,ans 
ntII further order the militar 

will not be competent for crimes commlt cdoburts and th_e -~ourts-martial 
e Y enemy CIVlhans 

" (2) Franc~tireurs will be liquidated ruthless) b h . 
combat or while fleeing. Y Y t e troops m 

"(3) Also all other altacks by enem . ·r . 
Forces, it member and auxilia ries w·ll ~ CIVI ,ans against the Armed 
the troop with the most . I e suppr~ssed on the spot by 
fi ni shed. ( iederkaempfen.)1gorous methods unttl the assailants are 

"~4) Where uch meas ures were not taken or at I 
po ible, persons suspected of the act will be brought b if«ast were not 
at .~nee . . This officer will decide whether they are to be s:o~re an officer 

Against localities from which tro h 
deceitful or treacherous o~s · ave been a ttacked in a 
applied immediately upon ~~::~~e~~~e~~ve fficoerci;e h measures will be 
battalion, etc. commander if the . 0 cer O t e rank of a t least 
identi fica tion ~f ind ividual ~rpetr; ::~~~stances do not permit a quick 

" (5) It is strictly forbidde11 to kee . . 
put them a t the dispo a l of th p suspects m _custody m order to 
diction over indigeno u inhabit: ~~~rts after the remstatement of juris-

" (6) The C.-in-C.s of the Arm Grou 
~he_ c~mpetent comma nder of the YLuftw ps can- by agreemen! with 
;unsdtcf/011 of the Wehrmacl,t court r. a~e/"and !he Navy- reinstate 
pacified. s JOr en, ,ans, m areas sufficiently 

" For the area of the p r • 1 A I. . . 
by the Chief of th~ OKW~ u,ca Gm1111stration this order will be given 

JI 
" 7' reatment of crimes committed a ains . I b. 

the Wehr111ac/1t and its aux iliaries. g I in 1G itants by members of 

"(1) w· h 11 regard lO offences committ d · 
me1~1bers of the Wehrmacht o r b it e _a§:a~nst enemy c~1,ilians by 
obl,gatory , e en where the de d . y hs a ux1ha ~1es, prosecullon is not 
mi demeano ur. e is a t t e same time a military crime or 

. "(2) When judging sue/, offe11ces ·1 ·11 . 
m any type of procedure tha t the ' I 1t be taken mto considera tion 
ub equent ulfering of the G co apse of Germany in 191 8, the 
ational Socia lism which co t t~;n;,~~orop~e and the fight against 

the movement were ca used . ·1 of innumerable followers of 
no German has fo rgotten thi~r;:~.rr y by bolshevist influence and that 

. "_(3! Therefore the judicia ry will decid . 
d1sc1plmary punishment will b . e m such case whether 
court i neces a ry Jn th e apfproprrate, or whether prosecution in 
t . . . · e ca e o offences ag · t · ct · . ant the Judicia ry wi ll o rd . . ams m 1genous mhabi-

er a prosecution before the military courts 
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only if the maintenance of discipline or the security of the Forces call 
for such a measure. This applies for instance to serious deeds due to 
lack of self-control in sexual matters, which originate from a criminal 
disposition and which indicate that the discipline of the troops is 
threatening to deteriorate seriously. Crimes which have resulted in 
senseless destruction of billets or stores or any other kind of captured 
material to the disadvantage of our Forces will be judged, as a rule, 
not less severely. 

"The order to start investigation procedure requires in every single 
case the signature of the judicial authority. 

"(4) Extreme caution is required in judging the credibility of state­
ments made by enemy civilians. 

]II 

" Responsibility of the Troop Commanders 

" In so far as they are competent, it is the personal re ponsibili ty of 
the troop commanders to see to it : 

" (I ) that all officers of the units under their command a re in tructed 
in time and in the most emphatic manner about the principles 
set out under ' I ' above ; 

" (2) that their legal advisers are informed in time of these rule and 
of the verbal communications in which the political i111e11tions of 
the Supreme Command (Fuehrung) were explained to the C.-in-C.s. 

" (3) that only those sentences will be confirmed which correspond to 
the politica l intentions of the Supreme Command (Fuehrung). 

IV 

" Protection as seer t maller 

" Once the camouflage is lifted this decree will merely have the 
classification of a Top Secret. " 

The order was thus divided into two main pa rts : first, it di pen ed with 
court-martial jurisdiction over the civilian population and provided tha t 
civilians in the occupied a reas would be subjected to a rbit ra ry puni hment 
upon the decision of an officer. The second part provided that there was 
no obligation to prosecute members of the Wehrmacht or it auxi lia ries 
who committed crimes against enemy civilians except in ca es involving 
discipline which were restricted to certain types of offence . 

The evidence showed tha t apart from a mass liquidation which occurred 
at Kowno, no liquidations within the accused von Leeb's a rea of command 
had been brought to the attention of the accused. This action apparently 
inspired by the Einsatzgruppen, was ca rried out as a pogrom and was 
blamed upon a local self-defence organiza tion of La tvians. Hearing of this 
action, the accused took action to prevent any recurrence of a simila r nature 
within the area of the 18th Army where Kowno was loca ted . The evidence 
failed to prove that the accused von Leeb knew that the German G overn­
ment was carrying out an extermination programme or that the activities 
of the Einsatzgruppen were brought to his knowledge. The reports by 
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v. riou officer of the Einsa tzgr h ... 
von Leeb or th rough hi headi~~:t~/nb~t e~~ ~~!J~Jt1es w~re n?t sent _to 
R~ports c~ntaining incident of illegal executions by e;~e s~r:~~rs m Ber!m. 
wnh e unty operation were made from sub d. . . m connection 
com mand to the Army Group Rea r A A ~r mate units m von Leeb·s 
It wa · not e tabli hed that the' rea ' rm1es, and Corps Headquarters. 
quarter of the G e reports were transmitted to the heac-

. rmy roup orth or reported to L b b . 
He did not recei\e or pa down the B b J . v?n. ee Y h,s staff. 

a r arossa un sd1ct1on Order 
The e\ idence howed that the a . 

Barbaros a Jurisdiction Order that ·1' ccusde? vo~ Kuechler received the 
• 1- . , 1 was 1ssemmated by h. · h a wn on h1 part to prevent ·t . . I. . •.m wit out any • cnmma applicaf d h . 
out by unit under his com mand U ·1 b •o~ an t at _,t was carried 
executed civilian becau e they were.C rn s ~u or?m_ate to him summarily 
a ttitude, on u picion of aidin arti ommurnsts, ~1ps1es, had an anti-German 
Ii tening to Radio Mo cow agn~' for ans, fo~ anti-German propaganda, for 
refu ing to work and o S spreading rumours of atrocities for 

- ' on ummary · ' on-th - pot inve tioation by a. ffi executions were held after an 
B • 0 n o cer even dow t . 

rutality a ubstituted fo . d .. I ' n o a econd lieutenant. 
of proof. The evidence a l or Jhu ,c,ad phroce~s an? suspicion took the place 

. owe t at with bis k I d ome - 0 m ane and d,·sea ed . · · now e ge and approval 
h women m an asyl t ey \ ere con idered ' no Ion b' . . um were executed because 

G ger o ~ects with lives th 1· • 
lo erman conception. , On th h h . wor _,vmg according 
respon ibi lity on the part of e ot er and_the ev1den~e did not show any 
mination acti vit ies of Einsatzg~~pnp~~ech!ehr_ m hconnect1on _with the exter-

. WI! m t e area of his command. 
The evidence establi hed tha t th . 

thi order wit hout attachin an ~ accused H?th received and passed down 
tha t the orde r wi th his kn;~,e~ sa eg~ards to it. The evidence al o showed 
out by hi subordinate unit . ge an approval had been ruthles ly carried 

The acc u ed Re· h d m ar t wa also shown t h 
Barbaro a Juri diction Order to h. o . ave pa ed down the 
25 th February, 1942 he gave the ~ •1~ s~bord!nate commanders. On 
•.• 6. Jf weapons a re fou nd in the po o ~wmg directions to his troops. 
. · • . sses 10n of parf h . . · act1vny eems quite obviou th . • ans or t e1r partisan 

f , e part, ans are to be •h 
o an officer ... Simila r treatment should . s ot o_r hung by order 
supported partisa n _., On 31 t Jul 19 be g,~en to inhabitants who 
a mong other things lated . " th d Y,h 42, he signed an order which 
t th · · e eat sentence may b · ' en man if the ringleader or the ·, I . e imposed on every 
apprehended.'' The e and a be espec1a ly guilty per on cannot be 
B b . num r of oth d 

a r a_ros a Jun diction Order bad been . . er ~r ers showed that the 
by units under the accu ed ' command carn~d out m the ~1ost ruthless way 
or approva l. Thou and of pe h ~n h1 orders or wnh his knowledge 
command according to thi ord r ons a been executed within his area of er. 

There was not sufficient evidence to sho 
Order had been transmitted by th ;;' that the Barbarossa Jurisdiction 
how ~owever, that many illega~ :~~use_ von Salmuth. The evidence did 

,s,ubordmate units. umerou rep,ort iut1ons had been carried out by his 
suspects " and " agent " h- d ~ s o~e~ that thousands of "partisans ,, 

from the evidence whether or noat the:: liqu1~ated. It was not quite cle~r 
to the Barbaro sa Ju risdiction Order . xecut!ons were carried out according 

m particular but the evidence left no 
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doubt that they had been carried out with the knowledge, connivance or 
approval of the accused in close co-operation with all participating German 
agencies. 

As to the accused von Roques, the evidence showed that he had passed 
this order down to bis subordinate units. It also showed that be personally 
issued other harsh orders in implementation of the Barbarossa Jurisdiction 
Order or pursuant to it, that numerous " suspects," being " partisans," 
had been executed without trial and that mass executions bad taken place 
on his orders . 

The evidence showed that the accused Warlimont in his capacity as Chief 
of the Section of National Defence of the OK W was connected with the 
formulation of the Barbarossa Jurisdiction Order together with the accused 
Lehmann who was Chief of the Legal Department of the OKW. It was 
established that Lehmann on the 28th April, 1941, had prepared a draft of 
the Barbarossa Jurisdiction Order on instructions from Keitel. Hi original 
proposal was not accepted but as a result of his discussions with the 
authorities concerned a final and fourth draft was submitted to Keitel 
which, with a few minor modifications, was issued over the signature of 
Keitel and became what was later known as the Barbarossa Jurisdiction 
Order. It was apparent that the accused Lehmann 's idea, for good or evil, 
became a part of this order. His final draft contained, among other things, 
the provisions as to collective punishments, which left the door open to the 
decision of an officer of at least the rank of a battalion commander to impose 
such collective punishments as he saw fit. The evidence also showed that 
due to the influence of Lehmann a provision was finally inserted in the order 
to the effect that troops would dispose of all cases and that courts were to 
have no jurisdiction whatsoever, whereas General Mueller had urged that 
troops were to dispose of only those clear cases and that doubtful cases 
were to be left to the jurisdiction of the courts. In this decision the accused 
Lehmann was supported by the accused Warlimont. This provision, which 
did not derive from Hitler or Keitel, was one of the most serious parts of 
the order. It was clear from the evidence that the accused Lehmann became 
the main factor in determining the final form of the order. 

As to the accused Otto Woehler it was shown by the evidence that the 
Barbarossa Jurisdiction Order had been received by the 11th Army, but it 
failed to prove any criminal connection with its distribution on the part of 
the accused. On 5th September, 1941, however, an order was issued by 
the I Ith Army signed, in pursuance of the Barbarossa Jurisdiction Order, 
by Woehler as Chief of Staff. This order provided that civilians who are 
" sufficiently suspected " of certain offences are to be shot including boys 
and girls. Reports showed that these orders had been carried out. 

The evidence did not establish that the Barbarossa Jurisdiction Order was 
ever transmitted by the accused Hollidt. The order upon which the 
prosecution based its charge against the accused Hollidt in this respect was 
a drastic military order for the suppression of partisans and to secure the 
area of the 5th Infantry Division against guerrilla activities by the population. 
It may be inferred that this order was derived from the Barbarossa Juris­
diction Order. By implementing this order the accused had, however, 
placed a limitation upon its enforcement to the effect that only those persons 

D 
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~ho were _Proved by thei r own confession . 
been guerri llas were to be hot Th .d or b_y credible evidence to ha 
resp ·bT · e ev1 ence did t b ve , on t J ity o_n t_he part of the accused i ~o es~a lis? any criminal 
Barbaro a Jurisdiction Order. n connection with this order or the 

The evidence showed that th . 
~a~baro a Juri diction Order befir/~~~~e! Schniewind did not see the 

h1ef of the aval Command Office -an a~, 1941. At that time he was 
tafT, a department i the a I C -d Chief of Staff of the Navy W 

command on 12th June, 1941 , ::d t~rnrn~d Office. He relinquished th~; 
~~th~~ fe~ i .own to subordinate unitt i~;/~~;hs~owed that the order was 

e I command. une, nearly a week after 

The ~ccused Sperrle was not char - . 
~~i:ec:~on whith the Barbarossa Juri!~~t~~~hi"J' criminal r~sponsibility in 

_at t e accu ed Reinecke w . r er. The evidence did not 
preparation, is uing or imple . as pa_rt1cularly connected with th 

mentat1on of this order. e 

(d) Evidence with Particular R ,r. 
Foll owing the o· . e1erence to the Commando Order 

~ ieppe raid H. I . 
th October, 1942 .· ' it er issued the follow·1ng d or er on 

'( I) "Top SECRET 
For some time our ene . . 

meth~ds which are outside th m17s have _been usmg in their warfare 
Especially brutal and treachero:s1~~ert~ah~al ~eneva Conventions. 
comman?o_, who, as is establish d e ?av1our of the so-called 
f~eed cnmmals in enemy coun~ri~tre parttally recruited even from 
d1vu!ged that they are directed not o~ ~rom captured orders it is 
to ~ill defenceless prisoners on the ly to shackle prisoners, but also 
behev~ that the latter a prisone spot at the moment in which they 
pursuit of their purposes or coul:so;:pre~ent a burden in the further 
orders have been found in wb· h h erw~s: be a hindrance. Finally 
demanded in principle. ic t e killing of prisoners has bee~ 

" (2) For this reason it was alread 
the Arme~ Forces report of 7th oZt announced in an addendum to 
German~, m the face of these sabot ober, 1942, that in the future 
accomplices, will re ort to the sa tn age troops o~ the British and thei; 
ruthle sly mowed down by the G e procedu~e, i.e., that they will be 
may appear. erman troops m combat h , w erever they 

" ~~) 1 therefore order : 
From now on all enemies on 

~~rope or Africa challenged by G so-called Commando Missions in 
a appearance oldier in unifor erman troo~s'. even if they are to 
f:s~ed or unarmed, in battle or in ~g~~ demohtJOn troops, whether 
f man_. It doe not make any d"fli ' are to be slaughtered to the 
drom ship and aeroplane for th i _ eren~e whether they are landed 

ropped by -eir actions h sh Id parachute. Even if th . ! _or w ether they are 
too~ apparently be prepared to giv:seth md1v1duals, when found 

granted them . emselves up d . ' 
informat(~n is to be e~; t:~~:ciple. In each individia~ ~::e°~u~~ 
of the Military Forces. OKW for publication in the Report 
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"(4) If individual members of such commandos, such as agents, 
saboteurs, etc., fall into the hands of the military forces by some other 
means, through the police in occupied territories for instance, they are 
to be handed over immediately to the SD. Any imprisonment under 
military guard, in PW stockades for instance, etc., is strictly prohibited, 
even if this is only intended for a short time. 

" (5) This order does not apply to the treatment of any enemy 
soldiers who, in the course of normal hostilities (large-scale offensive 
actions, landing operations and airborne operations), are captured in 
open battle or give themselves up. Nor does this order apply to enemy 
soldiers falling into our hands after battles at sea, or enemy soldiers 
trying to save their lives by parachute after battles. 

"(6) I will hold tesponsible under Military Law, for failing to carry 
out this order, all commanders and officers who either have neglected 
their duty of instructing the troops about this order, or acted against 
this order where it was to be executed." 

The evidence showed that this order was issued after drafts and changes 
had been prepared largely by the accused Warlimont and Lehmann. On 
7th October, 1942, Hitler made a radio speech in which it was stated : 

" AU terror and sabotage troops of the British and their accomplices, 
who do not act like soldiers but like bandits, have in future to be treated 
as such by the German troops, and they must be slaughtered ruthlessly 
in combat wherever they turn up." 

It appeared that on 8th October, the accused Warlimont was instructed 
by Jodi to put the announcement in the form of a military order. The 
accused maintained that he was given detailed instructions with regard to 
the contents of the order a~d that it was his intention to sabotage it. There 
was, however, overwhelming evidence to sho.w that the accused W rlimont 
had made a substantial contribution to its preparation and that he had 
speeded up the matter as much as he could. While it appeared that Hitler 
himself had drawn up the final order, the preparatory work carried out by 
Warlimont placed before Hitler the ideas which the accused had expressed 
in his various drafts and part of these were incorporated in the final order. 
The accused Lehmann 's activities in connection with the preparation of the 
Commando Order were subordinate to those of the accused Warlimont, but 
the evidence showed that, like Warlimont, the accused Lehmann bad in his 
capacity as staff officer played an essen~al part in the criminal whole. 
Although it was not shown that he had contributed to the inherent vicious­
ness of any of the particular provisions of this order, the evidence established 
that he was one of those responsible for its final production in the form in 
which it was transmitted to the army. Through the various protests made 
with respect to the issuing of this order, among others by Admiral Canaris, 
both Warlimont and Lehmann were shown to be fully aware of its illegal and 
criminal character. 

The accused von Leeb was not involved in or connected with the 
Commando Order, as he resigned his command on 16th January, 1942. 

The Commando Order was transmitted by the OKH directly to the armies 
as well as to the Army Group North of which the accused von Kuechler 
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who were _proved by their own confession . 
been guernllas were to be shot Th . or b_y credible evidence to ha 
resp .bT . e evidence did t bl. ve on I i ity on the part of the ac d . 1:10 es~a ish any criminal 
Barbaros a Jurisdiction Order. cuse m connection with this order or the 

The evidence showed that th . . . 
~f~b;ro a Juri diction Order befir/~~~~e~ Schn1ewmd did not see the 

lie of the ava l Command Office a~, 1941. At that time he was 
taff, a department in the Na I C and Chief of Staff of the Navy W 

com mand 12 h · va ommand Offic H ar on l June, 1941, and th ·ct e. e relinquished this 
not passed down to subordinat . e ev1 ence showed that the order wa 
he had left his command. e uruts until 17th June, nearly a week afte: 

The ~ccu ed Sperrle was not char . . 
c~~;ectt~o~ whith the Barbarossa Juri!~?ct:~hir:r criminal r~sponsibility in 

_a t e accused Reinecke w . . r er. The evidence did not 
preparation, issuing or implementat · asf pa_rttcularly connected with the 

ion o this order. 
(d) E vidence with Particu/a R ,r 

Following the o· . r eJerence to the Commando Order 
ieppe raid ff I . 

th October, 1942 .· ' it er issued the follow1·ng d or er on 

"(I) " Top SECRET 
For some time our en . 

methods which a re outside t~m1~s have _been using in their warfare 
Especially brutal and treachero:/~!ert~~t1~al ~eneva Conventions. 
commandos, who, as is establi h ~av1our of the so-called 
f~eed criminals in enemy co~n~~~tre partially recruited even from 
d1vu!ged that they are directed not . ~rom captured orders it is 
~(~ill defenceless prisoners on the ~;I~ to s:ackle prisoners, but also 

iev~ that the latter as prisoners re° at t e moment in which they 
pu~su1t of their purposes or could othpre~ent a burden in the further 
or ers hav~ be~n found in which th erw~s~ be a bin~rance. Finally, 
demanded m prrnciple. e k1lhng of pnsoners has been 

"(2) For this reason it was alread 
the Armed_ Forces report of 7th o!toannounced in an addendum to 
German~, m th_e face of these sabot ber, 1942, that in the future 
accomplices, w1ll resort lo the s tn age troops of the British and the·' 
ruthlessly mowed down by the Ga e procedure, i.e., that they will ~ 
may appear. erman troops in combat b , w erever they 

" ~~) l therefore order : 
From no~ on al l enemies on -

~~rope or Africa challenged by G so called Commando Missions in 
:r a~pearances soldiers in unifor~rman troo~s'. even if they are to 
la me or unarmed, in battle or in .fli or demoht10n troops, whether 
f sc man. It does not make any d·Jiht, are to be slaughtered to the 

drom ships and aeropla nes for th 1 _ eren~e whether they are landed 
ropped by p h -e1r acttons O h sh Id arac ute. Even if th . .' . r w ether they are 

to oube apparently be prepared to giveeseth md1v1duals, when found 
granted the . . emselves up . ' informa . . m. on prmciple In . , no pardon is 

of the J~~n is to be sen t to the 0.KW fi each _ m~ividual case full 
i tary Forces. or pubhcallon in the Report 
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" (4) If individual members of such commandos, such as agents, 
saboteurs, etc., fall into the hands of the military forces by some other 
means, through the police in occupied territories for instance, they are 
to be banded over immediately to the SD. Any imprisonment under 
military guard, in PW stockades for instance, etc., is strictly prohibited, 
even if this is only intended for a short time. 

"(5) This order does not apply to the treatment of any enemy 
soldiers who, in the course of normal hostilities (large-scale offensive 
actions, landing operations and airborne operations), are captured in 
open battle or give themselves up. Nor does this order apply to enemy 
soldiers falling into our bands after battles at sea, or enemy soldiers 
trying to save their lives by parachute after battles. 

"(6) I will hold responsible under Military Law, for failing to carry 
out this order, all commanders and officers who either have neglected 
their duty of instructing the troops about this order, or acted against 
this order where it was to be executed. " 

The evidence showed that this order was issued after drafts and changes 
bad been prepared largely by the accused Warlimont and Lehmann. On 
7th October, 1942, Hitler made a radio speech in which it was stated: 

" AU terror and sabotage tr6ops of the British and their accomplices, 
who do not act like soldiers but like bandits, have in future to be treated 
as such by the German troops, and they must be slaughtered ruthlessly 
in combat wherever they tum up." 

It appeared that on 8th October, the accused Warlimont was instructed 
by Jodl to put the announcement in the form of a military order. The 
accused maintained that he was given detailed instructions with regard to 
the contents of the order a~d that it was bis intention to sabotage it. There 
was, however, overwhelming evidence to sho,w that the accused Warlimont 
bad made a substantial contribution to its preparation and that be had 
speeded up the matter as much as be could. While it appeared that Hitler 
himself had drawn up the final order, the preparatory work carried out by 
Warlimont placed before Hitler the ideas which the accused had expressed 
in bis various drafts and part of these were incorporated in the final order. 
The accused Lehmann's activities in connection with the preparation of the 
Commando Order were subordinate to those of the accused Warlimont, but 
the evidence showed that, like Warlimont, the accused Lehmann had in his 
capacity as staff officer played an essentjal part in the criminal whole. 
Although it was not shown that he bad contributed to the inherent vicious­
ness of any of the particular provisions of this order, the evidence established 
that be was one of those responsible for its final production in the form in 
which it was transmitted to the army. Through the various protests made 
with respect to the issuing of this order, among others by Admiral Canaris, 
both Warlimont and Lehmann were shown to be fully aware of its illegal and 
criminal character. 

The accused von Leeb was not involved in or connected with the 
Commando Order, as he resigned his command on 16th January, 1942. 

The Commando Order was transmitted by the OKH directly to the armies 
as well as to the Army Group North of which the accused von Kuechler 
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wa then in command. The evidence did not show, however, that von 
Kuechler put this order into the channels of command for subordinate units. 
The order was not particularly applicable in the eastern area and there was 
no evidence to show tha t it was carried out within his command. 

The War dia ry of the 3rd Panzer Army of which the accused Reinhardt 
wa at that time in command, howed that the Commando Order had been 
recei ed by it. It was further shown that Reinhardt had passed the order 
down in the cha in of command. That the 3rd Panzer Army considered the 
Commando Order of genera l application and therefore also applicable in 
the ea tern a reas was shown by entries into its War diary to the effect that 
un til otherwise advised, the order was to be carried out against men i~ 
uniform. 

The evidence showed tha t thi order as well as Hitler's supplement to it 
were received by the accu ed von Salmuth. On the 25th October he trans­
mitted this order for com pl iance with a covering letter. This letter was 
igned by his Chief of Staff, on behalf of the Commander-in-Chief. The 

accused explained that hi Chief of Staff should not have signed the letter 
an_d wa_ not auth_0rized to do so, but the accused did nothing to repudiate 
this action , nor did he reprimand him in any way therefor. 

It was clea_r from the evidence that the 17th Army Corps, of which the 
accused Holhdt was then in command, had received the Commando Order 
and that the accused h~d seen i_t. He stated that he saw no reason to pass 
on the order and the evidence did not show that he did so or that it was ever 
carried out by units under his command. 

The Commando Order was distributed by SKL to subordinate units on 
27th October, 1942. That was after the accused had become Commander 
of the Fleet. It was -ent to his headquarters and his subordinate units. 
Th_ere was n? evidence that it was implemented by him or enforced by any 
units subordmate to him . 

The accused von Roques denied that he had distributed the Commando 
Order but orders issued by the Chief of Staff of the Rear Area Army Group 
So~th on the 9th August, 1941 , as well as many reports from subordinate 
umt bowed that the Commando Order had in fact been implemented and 
that a great number of uniformed paratroopers had been shot as guerriUas 
or handed over to the SS for liquidation. 

_The evidence failed to show that the accused Reinecke had any connection 
With the execution of this order. 

As to the accused Woehler the evidence showed that he, as Chief of Staff 
of the 11th Army, knew of the receipt and the enforcement of the Commando 
~ rder by_ the 11th Ar~y. It did not, however, show any participation on 
his part 10 the tr~nsm1ttal of the order to subordinate units. He bad no 
command authority over subordinate units, nor had he any executive 
power. 
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The accused von Sperrle and Hoth were not involved in or charged in 
connection with the Commando Order. 

(e) Evidence with Particular Reference to the Night and 
Fog Decree 

The Night and Fog Decree was signed by Keitel on 7th December, 1941, 
and reads as follows : 

" Since the opening of the Russian campaign, Communist elements 
and other anti-German circles have increased their assaults against the 
Reich and the occupation power .in the occupied territories. The 
extent and the danger of these activities nece sitate the most severe 
measures against the malefactors in order to intimidate them. To 
begin with one should proceed along according to the following 
directives. 

I 
" In case of criminal acts committed by non-German civilians and 

which are directed against the Reich or the occupation power 
endangering their safety or striking power, the death penalty is 
applicable in principle. 

II 

" Criminal acts contained in paragraph I will , in principle, be tried 
in the occupied territories only when it appears probable that death 
sentences are going to be passed against the offenders, or at least the 
main offenders, and if the trial and the execution of the death entence 
can be carried out without delay. In other cases the offender , or at 
least the main offenders, are to be taken to Germany. 

III 
" Offenders who are being taken to Germany are subject to court­

martial procedure there only in case that particular milita ry concerns 
should require this. German and foreign agencies will declare upon 
inquiries on such offenders that they were arrested and the state of th~ 
proceeding did not allow further information. 

IV 

" The Commanders-in-Chief in the o cupied terri tories and the 
justiciaries, within their jurisdiction, wiJI be personally held respon ible 
for the execution of this decree. 

V 

" The Chief of the OKW will decide in which of the occupied 
territories this decree shall be applied. He is authorized to furni h 
explanations, supplements, and to issue directive for it execution. 
The Reich Minister of Justice will issue directive for the execution 
within his jurisdiction." 

It appeared that this decree was signed by Keitel after prior negotiations 
with the accused Lehmann and Warlimont. The Night and Fog Decree 
involved legal questions and the evidence showed that, as in the case of the 
Barbarossa Jurisdiction Order, the accused Lehmann was the major crafts­
man of its final form. It was the accused Lehmann who conducted the 
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n '""otiarion wbereb the Ministry of Justice was given the task of trying 
th - n charged under tbi decree before the Special Courts and later 
tb Pe pl · ourt wherein they were deprived of the rudimentary rights 
wh.i h fendant are u uaJly accorded in the courts of civilized nations.(l) 
The a used Lehmann pleaded that the original ideas were Hitler's but there 

em . to be no doubt from the evidence that Lehmann substantially 
o_nt:ibuted to t~e final product. The evidence did not suffice to show any 
nmmal connecuon on the part of the accused Warlimont with this decree. 

On the ~ t J uly. 19+4, the ac u ed Warlimont sent the following teletype 
to the chief of the legal department of the OKW {WR), the accused 
Lehm nn : 

Combating of enemy terrorists in the occupied 

·· On ount of e ent in Copenhagen, the Fuehrer has decreed that 
oun-manial pr e ding again t civilians in the occupied territories 

mu t . be di o_ntinued with immediate effect. WR is requested to 
ubm11 uggesuon for the draft of an order concerning the treatment 

of ene_my ter~ori _t and aboteur among the civilian population in the 
o upied terntone b _nd July, 2000 hours. 

" Policies : 

" Terror can be countered only by terror, but court-martial sentences 
only create martyr and national heroes. 

' If German unit or in_dividual soldiers are attacked in any manner, 
the commander of the unit and/or the individual soldier are bound to 
ta ke ~ounter mea ure independently and, in particular, to exterminate 
terron ts. Terrori ts or aboteurs who are arrested later, must be 
turned over to the SD." 

" The Fuehrer Decree on the treatment of enemy Kommandos, 
dated 18th October, 1942 . .. will remain in force as it does not apply 
to the civil population." 

On_ the receipt of' this order, the accused Lehmann proceeded to make 
eff~ct_rve this order, which, as it seems apparent from the evidence, bore 
fruit m the Terror and Sabotage Decree signed by Hitler on 30th July, 1944. 
1n Augu t, 1_944, the accused participated in the drafting of the supplement 
order enlargmg the scope of t~e original decree. 

one of the other accused were shown to have been involved in or were 
charged in connection with the i suance or execution of the Night and Fog 
Decree. 

(f) Evidence with Particular Reference to Hostages and 
Reprisals 

The_ e_vidence showed that in the instances of so-called hostage takings 
and k11lm~s, and the so-called reprisal killings, which were at issue in the 
present tnal , not even ~n ~t!empt was made or even suggested as being 
nece_ sary to meet any Jud1c1al safeguards or prerequisites which might 
po s1bly have been expected to be required by International Law. 

( 1) See Vol. VI , p. 8. 
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On 16th September, 1941, Keitel issued the following directive pertaining 
to the suppression of the insurgent movement in occupied territories : 

" Measures taken up to now to counteract this general communist 
insurgent movement have proven themselves to be inadequate. The 
Fuehrer now bas ordered that the severest means are to be employed in 
order to break down this movement in the shortest time possible. Only 
in this manner, which has always been applied successfully in the history 
of the extension of power to great peoples can quiet be restored. 

" The following directives are to be applied : (a) Each incident of 
insurrection against the German Wehrmacht, regardless of individual 
circumstances, must be assumed to be of communist origin. (b) In 
order to stop these intrigues at their inception, severest measures are 
to be applied immediately at the first appearance, in order to demon­
strate the authority of the occupying power, and in order to prevent 
further progress. One must keep in mind that a human Life frequently 
counts for naught in the affected countrie~ and a deterring effect can 
only be achieved by unusual severity. In such case the death penalty 
for 50 to 100 communists must in general be deemed appropriate as 
retaliation for the life of a German soldier. The manner of execution 
must increase the deterrent effect. The reverse procedure-to proceed 
at first with threat of measures of increased severity as a deterrent doe 
not correspond with these principles and is not to be applied." 

The accused Warlimont was charged with participation in the formulation 
of this so-called Hostage Order. He admitted that he had prepared the 
original draft but claimed that part of it had been changed br someone 
without his knowledge. His explanation was, however, not sustained by the 
evidence. In any case it was established through the accused 's admission 
that one of the paragraphs in his original draft dealt with t~e n~mber of 
people who were to be shot in atonement for each German soldier killed. In 
respect of that number the accused no longer remem_bered w_hether the 
original draft contained the figures 5-10 to one as the ratio established. . He 
submitted his draft to Keitel and Keitel's testimony before the International 
Military Tribunal regarding this matter merely showed that the ratio number 
submitted by him to Hitler had been changed by the latter from 5 and 10 
to 50 and LOO. 

The evidence showed that on 1st October, 1941, the accused von Roque 
received an order from Army Group South which directed : 

" (I) Arresting hostages and all men not_residing in any villa_ges near 
the railway line Kasatin-Fastow-Smela-DnJepropetrow k, po s1bly al o 
near the line AJexandrija-Dnjepropetrowsk. 

" (2) Hanging hostages at the railway tracks in ca e of new acts of 
sabotage. 

" (3) In case of further ac~s of sabota~e, co~plete eva~uation of a 
strip 1-2 km. wide on either side of the railway hoe and finng on every 
civilian approaching the railway tracks." 

The accused von Roques immediately passed this order down to his 
subordinate Feldkommandanturen. The evidence did not how that 
hostages had been shot in his area. 
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The evidence fai led to bow any criminal connection on the part of the 
accu ed Woebler with the ho tage and reprisals orders and killings allegedly 
carried out within the area of the 11th Army while he was chief of staff. 

one of the other accu ed were charged with criminal responsibility 
with or involved in the e type of crimes. 

(g) Evidence 1rith Particular Ref erence to the Partisan Warfare 

Among the numerous exhibits there were many documents dealing with 
the o-ca lled partisan wa rfa re. The evidence leaves the impression that 
anti-parti san wa rfa re wa u ed by the German Reich as a pretext for the 
extermination of thou and of innocent persons. In these respects Hitler 
eemed to have stated the policy adopted by the Wehrmacht when he said : 

" . .. This parti an wa r aga in has some advantages for us ; it 
enable us to eradicate everyone who opposes us." 

The accu ed claimed that they did only execute as partisans those who 
were ope_ra ting as Jranc-tireurs and bandits and who failed to comply with 
the requirements of the rule of war and so did not constitute lawful 
belligerents. The evidence howed, however, that it was the policy of the 
Wehrmacht to create cla e of partisans by definition in orders and 
~irectives and by construction and in this manner they brought within the 
l1_ t or t~ose they described a partisans and shot or hanged not only franc-
11re~1rs, JO fa~t, b~t a lso many inno?ent categories. Those falling within the 
~anou class1fica11ons were executed summarily as partisans and so classified 
rn the reports. That a ppli ed also o the so-called " partisan suspects" 
and " every civilian who impedes or incites others· to impede the German 
Wehrmacht. '' 

!he Barbarossa Juri sdiction Order was only a part of this policy, and the 
evidence_ howed that so-ca lled " partisans," " partisan suspects or 
sympathizer " and even Red Army oldiers in uniform had been summarily 
~xe~ute~ by the Wehrmacht or handed over to the SD or other agencies for 
hqu1da t1on more or less a a daily routine. These acts were shown to have 
been carried out with the knowledge, connivance or approval of the accused 
v~n _Kuec?ler, Ho~h, Reinhardt, von Salmuth, von Roques and Woehler 
w1_th~n their res~c~1~e ~reas _or command. The evidence failed to show any 
cnm~nal re po□ 1b11i ty JO this connection on part of the accused von Leeb 
~ olhdt ~nd Schniewind. The accused Sperrle and Reinecke were no~ 
rn volved JO or charged with thi type of crime. As to the ;:iccused Warlimont 
a nd L~hmann the ev·dence howed that they had in a criminal way partici­
pated JO the formula tion or va ri ous or these orders. The accused Wa rlimoot 
had . ~l o been charged wi th in ti tu ting reprisals particularly against the 
fa ~ihe or French officer , but a lthough the evidence showed his inhumane 
at~llude towards the innocent members or families of French officers it 
failed to prove that he had participated in any criminal acts in this res~t. 

(h) Evidence with Particular Reference to Crimes Committed 
against Prisoners of War 

The eviden?e showed that apart from the crimes involved in the execution 
of the Comm, ar Order, the Barbaros a Jurisdiction Order, the Commando 

, 
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Order and the Directives applicable to Partisan Warfare, in so far as these 
orders and directives concerned prisoners of war, a series of other crimes 
against prisoners of war were committed by the Wehrmacht. 

(I) Murder and ill-treatment of Prisoners of War 

The evidence showed that hundreds of thousands of Russian prisoners of 
war died from hunger, cold, lack of medical care, and ill-trea tment. Later 
on in the war the German authorities apparently realized that, due to these 
deplorable conditions and ill-treatment, they bad lost for Germany a 
tremendous source of manpower. Thereafter the treatment of prisoners of 
war was apparently to some extent based on the principle that it was better 
to work them to death than merely to let them die. The defence claimed 
many of these prisoners of war were in a deplorable condition when captured, 
due to lack of food , poor clothing, wounds, sickness and exhaustion and 
that these conditions counted for the death of a great number of them. The 
evidence showed, however, that the great mass of the Russian prisoners of 
war did not die because of their condition at the time of their capture. The 
claim of the defence that the German Army did not have sufficient food 
with which to maintain the prisoners of war, was not sustained by the 
evidence. It showed that during their progress through Ru sia the Germans 
had seized the food supplies of the people and there wa no evidence to 
show that German soldiers a t that time were dying from starvation. The 
evidence showed that in some cases there were epidemics of typhus in the 
German Army, but nothing to parallel the vario us epidemics which broke 
out in the Russian camps. The evidence also showed that, although it 
happened that soldiers in the German Army died in isolated cases from 
lack of medical supplies and medical attention there were thou ands of 
Russian prisoners of war who died from lack of a ttention. As to the 
treatment of Russian prisoners of war generally the evidence howed not 
only that humane treatment was not genera lly required of German oldier 
in dealing with them, but that the directly opposite procedure was imposed 
upon them by superior orders. 

The evidence disclosed numerous reports submitted by the accu ed 
von Kuechler 's subordinate units bowing that a great number of illegal 
executions of Red Army soldiers had taken place. His own te timony 
indicated that he was aware of these reports. Th re was no evidence tending 
to show any corrective action on his part. Jt appeared that he not only 
tolerated such crimes but approved the execution of the orders concerned. 

The evidence also showed that the accused von Kuechler as Commander­
in-Chief of the 18th Army was guilty of what the Tribunal regarded a 
criminal neglect of prisoners of war within his a rea of command . He 
testified that he bad himself visited every prisoner-of-war camp in hi a rea. 
Reports showed that in one camp "at present 100 men are dying daily." 
Another report showed that all the inmates of the camp Ea t were expected 
to die within six months at the la test because the prisoner were treated 
badly when at work and could not survive on the ra tions allocated to them. 
On the other hand the evidence failed to show a y such neglect on the part 
of the accused while he was Commander-in-Chief of Army Group ortb. 
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The general condi~ions of prisoners of war within the accused Hoth 's 
17t_h Army a~ea was illustrated by a report submitted by the Oberquartier­
me1ster of his Army on the 25th November, 1941. It reads in part a 
follows: s 

" The P. ~ -s who still are in the Army area at present cannot be 
evacuat~d, since they are being required for the activation of P.W.s­
comp~nies to be used for railway-maintenance and of P. W.s-construction 
battalions .... 

" Since the beginning of operations altogether 236,636 P.W.s were 
taken by the element of the Army up to 15th November, 1941. 
Moreover, 129,904 P.W.s have passed through the installations of the 
Army who were ta~en by units not tactically under the command of 
the Army, so that srnce the beginning of operations a total of 366,540 
P. W. were made and evacuated. Approximately 400 were shot As 
for _those who died of natural causes and those escaped no records are 
ava il able. . . . ' 

" The rations ordered by decree OKH Gen.Std.H/Gen.Qu. !Va 
(III, 2) o._ 1/23728/41 sec., dated 21st October, 1941, could not, of 
cour e, be issue~ to the P.W.s even in a single case. Fat, cheese, 
soya-bean flour, Jam and tea could not always be issued even to our own troops. 

" These f?odstuffs were replaced by millet, corn, sunflower kernels, 
buckwheat, m part by lentils and peas, partly also by bread. 

" Di ~ribut!on of the ordered rations, either in full or in part was 
not possible imply bec~ use rations could not be supplied. The fe~ding 
of P. ~- has been possible only from stores found in the country. The 
~ookrng of the _ food causes additional difficulties since only in rare 
mstances fie ld kitchen were brought along by the p w E 

. . .s ven our own 
¥~ops, ~s a re ult of the supply difficulties, had to live from the country 

~ ration due to them had to be cut down by a half for a I · 
period. . . . onger 

"C!othing is insuffic~ent; above all shoe-wear. Underwear in 
pfialrt, is_ completely lackmg. The insufficient clothing is particularly 
e t during labour employment in the winter. 

. " Conditions ~f th_e clothing situation can only be improved if all 
di spensable clothrng items a re being taken away from the p w h 
a~e to be released i~ the rear area of the army group, and pla~ed-~t~h~ 
d1spo al of the a rmies upon request. 

' Repair~sh_op~ ~ave been installed in the transit camps which are 
under the Jurisd1ct10n of the army. There is a shortage of material 
and tools. Deceased and shot persons will be buried without their 
clothes and the clothes used again. (Emphasis supplied) .... 

. " In _view of t_he present number of P.~.s, their housing is absolute] 
1mposs1ble. Brick-stoves will be built by the P.W.s thems I y 

eves ... . p; After ~ing assigned for labour their health improves since these 
f: · .s ;eceive supplementary rations. With the existing shortage of 
at an albumen, mortality will increase during the winter months. 
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Many cases of pneumonia and severe intestinal diseases have occurred. 
At the evacuation of the huge numbers of P.W.s taken in the battle 
east of Kiev, where under the worst weather conditions only part of 
the P.W.s could be sheltered in sheds, one per cent. died each day." 

Not all of these conditions could be attributed to Hoth, but as to many 
of them the evidence left no doubt that they involved the respon ibility of 
this accused. This applied to the neglect that continued after he a sumed 
command in that he held them for labour under such conditions. The 
evidence also showed that GPU soldiers and " four extremely suspect Red 
Ar91y men " had been shot by his subordinate units after capture and that 
prisoners of war had been used as shield for German troops. The e acts 
had been reported to the accused and the reports showed that the killing of 
prisoners of war for the reasons stated were not mere excesse , but were in 
accordance with an approved policy. The accused Hoth had taken no teps 
to counteract these acts. 

Reports from units subordinate to the accused Reinhardt showed the 
hanging of two former Russian soldiers for being friendly to parti an ; the 
shooting of four Russian prisoners for planning to escape, and of ix pri oners 
of war who had stolen arms and ammunition and tried to escape ; and the 
shooting of three prisoners of war who could not be removed under the eye 
of the enemy. It appears that no steps were taken by the accused to counter­
act such crimes. 

On the 25th July, 1941, the OKW issued an order which was tran mitted 
in the chain of command by the accused Salmuth ' XXX Corp . It provided 
that Red Army soldiers " are to be considered guerrillas as from a certain 
date, to be fixed in each area, and are to be treated as uch." The accu ed 
von Salmuth was responsible for its transmittal. On the 21st November, 
1941 , the accused transmitted an order concerning partisan which provided 
that " every dispersed soldier who is found in the posse s:on of arm in the 
region of the XXXth AK is to be shot immediately. " This order was 
executed within the command of the accused. Numerou reports from his 
area of command showed an excessive number of deaths by shooting and 
otherwise among prisoners of war in circumstances which in the Tribunal• 
opinion left no doubt that the accused were aware of and criminally respon­
sible for these excesses. 

The accused von Roques admitted having read the following report 
dated 15th October, 1941, from the 24th Infantry Division which was under 
his command : · 

" Devoting every effort to the task, the rem val of prisoners proceed 
according to order. Insubordination, attempts to escape, and exhau - · 
tion of prisoners make the march very difficult. Already there are 
over 1,000 dead following executions by shooting and exhaustion. In 
Alexandrija no preparations have been made by PW transit camp 182 
for the permanent accommodation of 20,000. Novoukrainka, allegedly 
only for 10,000." 

The evidence showed that the accused von Roques was still in command 
on the 15th October, 1941, for he had initialed the above-mentioned report 
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and signed an order, commanding the 24th Infantry Division for its participa­
tion in the movement of pri oners of war, under date of 26th October, 194 J. 

The accused Reinecke was the chief of the General Wehrmacht Office 
(A WA) under the OKW. One of the most important sub-sections of this 
office was that of Prisoner of War Affairs, and the evidence showed that the 
accu ed had the general control and responsibility over these affairs within 
the Reich, the General Government, the Reich Commissariat, and other 
a rea under the OKW. Reinecke issued the overall directives to the 
pri oner-of-war camps within his jurisdiction with which they were bound 
to comply. Although the e directives were always issued " by order " of 
hi superior Keitel, it was quite clear that the accused as chief of the A WA 
was not merely one who transcribed the orders of his superior and passed 
them on. The evidence showed that it was one of his major functions to 
d_raft_ an? prepare orders for submission to Keitel for his approval or 
sign rn h1 name ord rs in conformity with his known policy. Many of the 
order signed by the accu ed did not bear Keitel's initials showing that they 
were seen and approved by him, as was usually the procedure when Keitel 
\~a present. Th~ evidence showed that the accused had made inspections 
himself of the pnsoner-of-war camps within his jurisdiction and that the 
camps were con tantly being inspected by his subordinates. There was 
ov_erwhelming evidence to show that be was fully aware of the fact that 
pnsoners of war_ ~vere murdered in the camps within his jurisdiction and the 
deplorable cond1t1ons under which they lived and the ill-treatment accorded 
!0 them. Variou inflammatory orders concerning prisoners of war were 
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issued by ~he accused. On the 24th March, 1942, the OKW/AWA issued the following orde r : · 

" R uthie sand energetic action in cases of unco-operativeness, refusal 
!O work, and negligence in work, especially toward Bolshevist agitators, 
1 to be ordered ; insubordination or active resistance must be com­
pletely removed immediately with a weapon (bayonet, gun-butt or 
fi rearm_ , no ticks)." The decree concerning use of arms by the armed 
fo rce is to be i~terprete~ strictly. Whoever does not use his weapon 
or d?e~ not use 1t energetically enough in seeing that an order is carried out 1s liable to punishment." 

On l ~th August 1944, an OK W decree was signed by the accused Reinecke, 
concerning the treatment of prisoners of war, which provided, inter alia : 

." The prisoners of war must definitely know at all times that they 
will b~ rut~lessly proceeded against, if necessary with weapons, if they 
sl~~k 1~ their work, offer pas ive resistance, or even rebel. ... 

Minor offe~ce by the guard and auxiliary guard personnel in the 
treat '.11ent of pn oners of war are not to be prosecuted if they serve to 
help increase production ... . " 

1 n the_ pro?ramme adopted by the leaders of the Third Reich, they under­
~~~~ to in _µire th~ German _population to murder Allied flyers by lynch law 

~ob JU t1ce. The evidence showed that the accused Warlimont was 
well informed on the entire matter. He attended numerous conferences 
and -~rsonal_ly discussed the matter with Kaltenbrunner, one of the active 
participant JO the whole procedure, who informed him that lynch justice 
was to be the rule. There was also much correspondence, in which he took 
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a part, with the German Foreign Office and with Goerin~ who was reluctant 
to consent to participating in this scheme for fear of repnsals. The authors 
of the plan desired on the one hand to intimidate the enemy and at the 
same t ime to cloak its operation in such a manner that it would not result 
in reprisals. The evidence showed that the accused War!imont p_layed_ an 
active and substantial part in the preparation and formulation of this policy. 
Goering finaUy agreed in general to the . pro~edure recom_mended. As a 
result of this policy, a great number of albed airmen were either lynched or 
handed over to the SD for liquidation. · 

The evidence failed to show any criminal respo sibility in this connection 
on the part of the accused von Leeb, HoUidt and Wo~hler. The accus_ed 
Sperrle, Schniewind and Lehmann were not involved JO or charged with 
crimes of this kind. 

(2) Segregation and Liquidation of Prisoners of War in Co­
operation with the SD and Sf PO 

There was overwhelming evidence to show that the Third Reich at an 
early stage of the war adopted a programme for the segregat!on and liquida­
tion of certain categories of prisoners of war. The Commissar Order, !he 
Commando Order, the regulations regarding partisan warfare, lynching 
and the handing over of allied flyers to the_ SD for l!qu_idat_ion were on!y 
part of this general programme for segr_eg~t10~ and hqutdat1on of certam 
categories of prisoners of war. The hqu1~~t1ons were ~ot confi~ed to 
political commissars, commando troopers or . terror flyers. The e 1dence 
showed that Jewish prisoners of war, those sick and unable to work, th~se 
who had escaped and had been recaptured, and p~isoners of w~r of Polish 
and certain other nationalities who had had sexual intercourse with German 
women, were also turned over by the Wehrmacht to the Gestapo, SIPO and 
SD for liquidation. 

The evidence showed that the accused Reinecke, as chief of the Gen~ral 
Wehrmacht Office under the OKW had taken an active part i~ th~ prepar~tt~n 
and formulation of this segregation programme and earned ti ?ut wttbm 
the area of his jurisdiction. The accused denied knowled~e of th1 s~grega­
tion programme, but many orders, some of whi~h were signed by h1_m, left 
no doubt either as to his participation or as to his knowledge regarding the 
fate of those prisoners of war who were segregated and banded over to the 
above-mentioned agencies. 

As to the accused von Kuechler, the evidence showed that not o_n l~ Re_d 
Army soldiers, but also escaped prisoners of war had been shot w_1thJO his 
area of command with his knowledge, and without any steps having been 
taken by him to prevent such crimes being carried out. 

On the 24th July, 1941, the High Command o_ft e ~ehrmacht i su_ed an 
order for the screening and segregation of Russian pnsoners of war ~n. the 
camps in the zone of operation by which politically unte~a?le and suspicious 
elements and agitators were to be segregated. An acttv1ty report _showed 
that tile commander of the rear army, subordinate to the accused Reinhardt, 
had issued instructions according to this order. Reports showed t~at the 
instructions had been carried out. Whether or not the accused Reinhardt 
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bad made himself acquainted with these reports was not quite clear from the 
evidence, but the fact remained that he had the opportunity to do so. 

The evidence bowed that also within the area of the accused von Salmuth's 
command pri oners of war had been handed over to the SD. Thereafter the 
a rmy had exercised no supervi sion over them and had apparently no control 
o er them. The circum lances indicate that at the time the accused was 
ai are of the fa te which awaited these prisoners. 

The remainder of the accused were not connected or ·charged with any 
particula r crime acco rdi ng to this general programme of segregation and 
liquidation, although some of them were criminally connected with the 
pecific cri minal orders enumerated and dealt with under previous headings. 

(3) The Illegal Use of Prisoners of War for Prohibited Labour 
Thee idence bowed that orders providing for the use of prisoners of war 

in- dangerou occupation , including the removal of mines, had been issued by 
the accused von Kuechler' subordinate units. One order dated 29th October, 
194 1, from the OKW di tributed by the 50th Corps of the 18th Army to the 
26th Divi ion, provided that " mines other than in the combat or dangerous 
areas are to be removed by Russian prisoners in order to spare German 
blood. " The evidence also showed that the accused had knowledge of and 
approved this use of pri oners of war, which the Tribunal regarded as illegal. 

The above-mentioned order from the OKW was also transmitted in the 
area of Army G roup orth and was implemented in the accused Reinhardt's 
area . H is LIX Corps is ued an order providing : 

' If it is suspected that roads or places are mined, prisoners of war 
or the local population are to walk in front or clear the mines." 

Several report showed that hundreds of prisoners of war had been used 
for work in supply un it in connection with loading of ammunition, for 
billet and field fort ifica tions and at the front . Their use for such work was 
so general that it seems to have been the policy of the 3rd Panzer Army 
under Reinhardt to u e prisoners of war for these purposes. Prisoners were 
also sent to work in the German armament indust_ry. An order signed by 
the accused Reinhardt a Commander-in-Chief of the 3rd Panzer Army, 
dated I 8th October, J 942, eemed to the Tribunal to confirm this conclusion 
in every respect. Under the heading, La bour Allocation of Prisoners of War 
and Civi lian , he stated : 

" The urgen t need for prisoners of war in the zone of occupation and 
fo r the economy and armament industry at home requires a thorough 
and planned orga nization of the labour allocation of prisoners of war." 

umerou document and the testimony of witnesses showed that prisoners 
of war had, to a large extent, been used for work in the combat area on the 
eastern fronts by units ubordinate to the accused von Salmuth, in circum­
stance which left no doubt as to hi s responsibility. This applied also to 
captured soldiers of the We tern Powers on the western fronts. 

The evidence showed that units subordinate to the accused Hoth's 17th 
Arm~ and later units subordinate to his 4th Panzer Army had used'hundreds 
of pnsoners of war for labour consisting of road and railroad maintenance 
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work in construction battalions and for digging anti-tank ditches. They 
had also been used for loading ammunition. The fir t-mentioned work 
was, however, not carried out in da ngerous locations. 

As to the accused Hollidt, the evidence showed that over a wide period 
of time, prisoners of war had been used by units subordinate to him for the 
construction of field fortifications and for labour with combat unit . At 
that time, his army was in the course of retreat which covered some I 500 
kilometres. Reports showed that prisoners of war were in fact killed by an 
attack from enemy mortars. The use of these prisoners of wa r took place 
with the knowledge and approval of the accused. 

The evidence showed the use of French· prisoners of wa r within the accu ed 
Reinecke's jurisdiction in the manufacture of arti llery weapon in the Krupp 
plants with the knowledge and approval of the accused. It fa iled to show, 
however, the actual use of Russian prisoners of war in the manufacture of 
arms and munitions. 

Documentary evidence showed that units subordinate to the accu ed 
Woehler, while Commander-in-Chief of the 8th Army, u ed prisoners of wa r 
in the combat area for the construction of field fi nifications with the know­
ledge and acquiescence of the accused. 

The evidence failed to show any criminal responsibility in thi connection 
on the part of the accused Sperrle, von Roques and Warl imont. The 
remainder of the accused, von Leeb, Schniewind and Lehmann were not 
involved or charged with these kinds of crimes. 

(i) Evidence with Particular Reference to Alleged Acts of 
Looting, Pillage, Plunder and Spoliation 

The evidence showed that the looting and spoliation which had been 
carried out in the va rious occupied countries, were not the acts of individual , 
but were carried out by the German Government and the Wehrmacht fo r 
the needs of both. It was carried out on a larger cale than was possible by 
individuals and the strictness of the regulations addre sed to individuals in 
the army, as shown by the evidence, seemed to have been ometimes based 
upon the idea that in looting, the individual wa not depriving the victim 
of the property, but was depriving the Reich and the Wehrmacht. 

On the 17th September, 1940, Keitel issued a n order to the military 
commander in occupied France providing for the illegal seizure of property 
and its transfer to the Reich. This order reads in part as follow : 

" Reichsminister Rosenberg and/or his deputy Reichshauptstellen­
leiter Ebert has received clear instructions from the Fuehrer per onally 
governing the right of seizure ; he is entitled to transport to Germany 
cultural goods which appear valuable to him and to safeguard them 
there. The Fuehrer has reserved for himself the decision as to their use. 

"It is requested that the services in question be informed corres­
pondingly." 

Pursuant to this order, the accused Reinecke wrote to the Supreme Com­
mander in France on the 10th October, 1940, and requested that the directions 
given in this directive of Keitel's be transmitted to the military administration 
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in Belgium. On the 30th October, 1940, he addressed a communication 
to the Arm~d ;orce Comma~der in the Netherlands, 1,upplementing this 
?rder of_Ke1tel s, a copy of which he sent to Reichsleiter Rosenberg for his 
mforma 1100. 

The ev:dence howed that the accused Hollidt had issued a directive that 
" everything which could be usa ble to the enemy in the area must be 
de troyed if no evacuation is possible." In the Tribunal's opinion, it failed 
to h~w, however, that the e mea ures were not warranted by military nece 1ty. 

-~n- the 11 t_h ovembcr, 1941 , an order was issued from the 12th Panzer 
D IVI 1~n, wh1~h wa u~de~ the accused von Leeb 's command, directing an 
~pera~:on_ ag~m t cer_tam v11lag_e " used by the partisans as a base of opera­
tion with mstructtons to e1ze the cattle, horses, and chickens and most 
of the food. At the same time, however, the order directed a small amount 
of food to_ be left for the population at the discretion of the Commander of 
the operations. Another order of the 39th Corps issued on 7th December 
1941, in connection with a forced retreat, called for the destruction of food 
and fodder that ~ould not be taken along in the retreat. Jt seemed, however, 
that the de truction of th: e foodstuffs was intended to hamper the advancing 
enemy and was m the Tribunal' view warranted by military necessity. 

The evidence also fai led to show any criminal responsibility on the part 
of the ~ccu :d v?n _ Kuechler, Reinhardt, von Salmuth and Woehler in 
connection with 1m1lar charge of plunder and spoliation brought against 
them . The accuse~, Sp~rrle, Hoth, Schniewind, von Roques and Lehmann 
were not charged wtth crime of thi kind. 

(.i) Evidence 11:ith Particular Reference to the Compulrory Recruitment 
and Deportation of Slave Labour 

I_t was c~>nceded that the policy of recruitment of slave Jabour for the 
Re1ch(1) did not origin_ate wi_th the Wehrmacht. Jt appeared, however, 
that the Wehr~acht desi red t_h1s source of labour for its own purposes, and 
furthermore, 1t seemed obvious from the evidence . that this large-scale 
progra_mme could _ ~ot have ~~n ~ffectively carried out without the co­
operauon of the m1IJtary authorities m the occupied territories. 

The evidence showed be~ond question the ruthless manner in which the 
accused von Kuechler contributed to this criminal programme. On 8th J 
1942, the 285th Security Division reported to the Commander of the :::; 
Area of the Army Group orth as follows :-

. " The mora_I of the populati~n has been lowered a good deal by the 
!abour allocat1on to Germany since the recruiting had to be ca ·ect 
1 t b · . ,. rri on 
n mos case Y 1mpos1ng a ,orced quota on the various communities." 

A situation report dated 15th March, 1942, to the Commander of the 
Rear Army of the Army Group North, stated as follows : 

" Of peculiar i~terest i the seizure of refugees to cover the needs of 
labour for the Reich and for the fighting troops as well as for the war 

(1) See Vol. VU, pp. 29 et seq. 
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plants in the rear army area and Estonia. During the period 28th January-
19th February, all in all, sixteen transport trains containing 9,786 
persons went to the transit camp in East Prussia. From the area 
around Sebesch and Idriza on 15th February, 1942, altogether three 
transport trains with 1,357 persons were sent off. At the present time 
an additional 1,500 persons, who are gathered in Kra negwardei k are 
ready for transport." 

Even children over ten were considered as lab urer . The e and other 
reports, several of which bore the accused's signature, howed clearly the 
extent to .which he had contributed to the enforcement of the forced labour 
programme of the Reich. 

Deportation and enslavement of civilians was al o hown to have been 
carried out on a large scale within the area of the accu ed Reinhardt 's army 
commands. A report to the 3rd Panzer Army, dated 6th March, 1944, 
howed the manner of conscription and the attitude of the Army long after 

the beginning of the war. It read in part as follows : 

" Partly the workers are being seized in the street and under the 
pretext that they are to work for two-three days. They are being brought 
to work without any winter clothing, shoes, me kit and blankets . . . 
The indigenous auxiliary police fetched the Russians out of their h~u e 
at night, but partially these people could buy them elve out of 1t ~y 
giving some alcohol to the indigenous auxiliary policemen. Thi 
manner of conscription did not increase the Rus ian ' willingne to 
work." 

The knowledge and attitude of the accused Reinhardt towards the for~ed 
labour programme is shown in a letter he signed and sent to the Commandrng 
General of the 43rd Corps on the 28th March, 1943. In thi let!er he 
complained of the inefficiency and laziness of the forced worker , hich he 
had noticed when touring the area. He then went on : 

" . .. The population-which is being subjected to a muc? gr ate r 
strain on the Russian side-must be compelled to fulnl my requirement 
if necessary through retention of wages, deprivation of food and re t~aint 
of personal liberty ; just as I shall call to account any uper .1 ory 
personnel of any description and rank. if my demand are not enfor~ed. 
Supervision of workers is a military duty like any other and require 
the full efforts of the personnel as igned. 

" It is requested that all military superiors ~n~ ~U organ in cha~ge 
of traffic control and of the maintenance of d1Sc1phne co-operate wnh 
me in the full exploitation of labour of any kind." 

The accused Reinhardt's policy with respect to the programme of deporta­
tion and enslavement of civilians for labour in the Reich wa hown by an 
order signed by him as Commander-in-Chief of the 3rd Panzer Army, in 
which he stated : 

E 

" The Fuehrer has charged Gauleiter Sauckel with the direction of 
the entire labour allocation programme reaching into the zone of 
operations. An intelligent co-operation of the mil itary agencies with 
the departments of labour allocation administration must make 
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it possible to mobilize the work capacity of the entire able-bodied 
population . If success cannot be achieved in any other way, coercive 
mea ures mu t now be applied to recruit the required labour for 
a ll ocation in the Reich." 

This order was given wide distribution throughout his command. 

The evidence a lso showed the personal responsibility of the accused von 
Salmuth for the fo rced use of the civilian population in the army area and 
the illegal recruitment and deportation of civilian slave labour to the Reich 
to a very great extent, both in the West and in the East. He had personally 
urged the programme to be ca rried out and admitted himself that this labour 
recruitment and deporta tion was compulsory. 

As to the accused H oll idt, the evidence showed that he participated in 
the recruitment of lave labo ur for the Reich under the compulsion of 
orders to do so. He maintained that he was himself opposed to this pro­
gramme. everthele s he ca rried it out. The evidence showed that his 
di sapprova l wa based upon the fac t that he needed such labour for his own 
purposes. 

Va ri ous communication , reports and minutes from conferences showed 
that the accused Warlimont was not only well aware of, but also actively 
participated in, the programme of recruitment of forced labour and deporta­
tion of civi lians for slave labour in the Reich. It was shown that he had 
attended a conference in the Chancellery, called for the purpose of taking 
intensive measures for the recruitment of foreign labourers. The minutes 
of thi conference, in pertinent parts, read as follows : 

" The deputy of the head of the OKW, General Warlimont, referred 
to a recently issued F uehrer Order, according to which aU German • 
forces had to place them elves in the service of the work of acquiring 
manpower. Wherever the Wehrmacht was and was not employed 
exclusively in pres ing military duties (as for example, in the construction 
of the _coastal defences), it would be available, but it could not actually 
be ass igned for the purposes of the GBA. General Warlimont made 
the following practical suggestions : 

" (a) The troops employed in fighting partisans are to take over in 
addition the task of acq uiring manpower in the partisan areas. 
Everyone, who can not fully prove the purpose of his stay in these 
a reas, is to be eized forcibly. 

" (b) When large cities, due to the difficulty of providing food, are 
wholly or partly evacuated, the population suitable for labour 
commitment i to be put to work with the assistance of the 
Wehrmacht. 

" (c) The seizing of labo ur recruits among the refugees from the areas 
near the front should be handled especially intensively with the 
as istance of the Webrmacht. " 

Other evidence submitted howed that these suggestions by the accused 
Warlimoot had been put into operation. 

The evidence showed that the accused Woehler as Chief of Staff of the 
11th Army, i sued and signed orders pertaining to the recruitment of forced 
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Jabour. The evidence also showed the compulsory and illega l use of civilians 
under Woehler as Commander-in-Chief of the 8th Army by units subordinate 
to him. An order signed by his quartermaster on the 25th June, 1944, 
provided for the compulsory recruitment of civilians and others to the Reich 
for slave labour in the mines. 

The evidence failed to show any criminal responsibility on the part of the 
accused von Leeb and Sperrle in this connection. The accu ed Hoth, 
Schniewind, von Roques, Reinecke and Lehmann were not particularly 
involved in or charged with crimes of this kind. 

(k) Evidence with Particular Reference to the Forced U e of Civilians 
for Prohibited Work 

The evidence showed that the civilian popula ti n had been used for work 
in danger areas or for other work in the a rma ent industry within the 
accused von Kuecbler 's area of command and with hi s knowledge and 
approval. They had been used for the fighting troops as well as for war 
plant in the rear army area and in Estonia . 

A report dated 27th ovember, 1943, from Security Section II to Panze r 
Army 4 under the accu ed Hoth's command sta ted among others: 

" The population of the di stricts of Tschudnoff and Miropol will 
supply mine-sea rching detai ls, which will sea rch t~ treet con tantly 
for mines . . . Reports concerning . .. mines removed by the population 
are to be forwarded daily in the Da ily Report to Korueck 585 .. . . " 

As it was clea r, however, that the acc u ed Hoth was tempora rily relieved 
of his command on the 28 th November, 1943, it wa doubtful whether he 
had received it or was awa re of the facts in which ca e he wo uld have had no 
opportunity to countermand it. 

The evidence left no doubt tha t civilians including women and even 
children had been drafted for work within the accu ed Reinhardt's area of 
command. The commander of Korueck 590 lated in a repo rt to the 
3rd Panzer Army that 956 men and 2,199 women had been as igned for 
field fortification construction. Another order directed that these civilians 
should be used ruthlessly and, if the situation perm itteG, in the front lines. 

A report from a division under the XLIH Corps, da ted 30th June, 1943, 
is illustrative of the conditions under which these civilian worked. The 
report stated : 

" Already, it happened that civilians assigned to fortification work, 
who up to now did not receive supplementary rations for heavy work, 
collapsed due to exhaustion, especially since Rus ian civilians a re being 
assigned for labour regardless of their physical fitness." 

It was quite clear from the evidence that this illegal u e of the civilian 
population was implemented ruthlessly with Reinhardt 's knowledge nd 
consent, and even pursuant to his orders. 

Numerous documents showed the extensive forced u e of the civilian 
population for work directly concerned with the conduct of the war within 
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the accu ed von Salmuth ' area of command and that this policy had been 
trongly urged and implemented by the accused. The same applied to the 

accu ed Hollidt. 

The evidence failed to how any criminal responsibility on the part of the 
accu ed Sperrle, Hoth and Reinecke in connection with such crimes. The 
accu ed on Leeb, Schniewind, on Roques, Warlimont, Woehler and 
Lehman n were not partic ularly involved in or charged with crimes of this kind 

(I) Evidence with Particular Reference to the Alleged Murder, 
1//-treatment, and Persecution of the Civilian Population, Dis­
crimination, Persecution, and Execution of Jews and Co-operation 
ll'ith the Einsat::gruppen and Sonderkommandos of the SJPO 
and SD 

The evidence showed that the accused von Kuechler had directed the 
enforcemen t of a decision to execute 230 insane and diseased women inmates 
of an a ylum within hi area of command to the SD. · 1t failed to show any 
other crimina l connection on the part of von Kuechler in connection with 
the extermination activitie of Ein a tzgruppe A within his area of command. 

umerous civilians were, however, summarily executed by units under his 
command in implementation of the Commissar Order and the Barbarossa 
Jurisdiction Order with hi knowledge and approval. His attitude towards 
the Jewish q_uestion is shown by an order which he issued as early as July, 
1940. In this order he sla ted among other things: 

" 2. I am also stre ing the neces ity of ensuring that every soldier 
of t~e Army, particula rly every officer, refrains from criticizing the 
ethnical struggle being ca rried out in the GENERAL GOUVERNEMENT for 
in tance the treatment of the Polish minorities, of the Jews and of 
ch~rch matters. T~e final ethnical solution of the ethnical struggle 
which ha been raging on the Eastern border for centuries calls for 
one-time har h meas ures. 

" Certain units a nd departments of the Party and the State have 
been charged wi th the carrying out of this ethnical struggle in the East. 

" The oldiers must, therefore, keep aloof from these concerns of 
ot_her units and departments. This implies that they must not interfere 
with tho e concerns by criticism aither. 

" It i_ particularly urgent to · initiate immediately the instruction 
concerning the e problems of those soldiers who have been recently 
tran f~rred from the We t to the East ; otherwise, they might become 
acq uainted with rumours and false information concerning the meaning 
and the purpose of that struggle. " 

<?n the 10th October, 1941, the accused von Kuechler, as Commander-in­
Ch1ef of the 18th Army, distributed the Reichenau Order concerning the 
~onduct of the . German troops in the Eastern areas. This order is quoted 
1~ ~~II because 1~ als_o gives an indication of the attitude adopted towards the 
c1v1han population m the Eastern territories : 
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"Subject: Conduct of Troops in Eastern Territories. 
53 

" Regarding the conduct of troops towards the Bolshevistic system, 
vague ideas are still prevalent in many cases. The most essential ~im 
of war against the Jewish-Bolshevistic system is a complete destrucllon 
of their means of power and the elimination of Asiatic influence from 
the European culture. In this connection the troops are facing tasks 
which exceed the one-sided routine of soldiering. The soldier in the 
Eastern territories is not merely a fighter according to the rule of the 
art of war, but also a bearer of ruthless national ideology and the 
avenger of bestialities which have been inflicted upon Germany and 
racially related nations. 

" Therefore the soldier must have full understanding for the necessity 
of a severe but just revenge on sub-human Jewry. The Army has to 
aim at another purpose, i.e., the annihilation of revolts in hinterland, 
which, as experience proves, have always been caused by Jews. 

" The combatting of the enemy behind the front line is still not being 
taken seriously enough. Treacherous, cruel partisans an~ unnatural 
women are still being made prisoners of war, and guemlla _fight_ers 
dressed partly in uniforms or plain clothes and vagabonds are stdl bemg 
treated as proper soldiers, and sent to priso~er-of-war camps: In fact, 
captured Russian officers talk even mockmgly a_bout Soviet agents 
moving openly about the roads and very often eatmg at Germ_an field 
kitchens. Such an attitude of the troops can only be explamed by 
complete thoughtlessness, so it is now high time for the commander 
to clarify the meaning of the pressing struggle. 

" The feeding of the natives and of prisoners of war who are n~t work­
ing for the Armed Forces from ~y kitc?ens is an equally mt un~er­
stood humanitarian act as is the givmg of cigarettes and bread. Thmgs 
which the people at home can spare under great sacrifice and things 
which are being brought by the Command to the fro~t under gr~t 
difficulties, should not be given to the enemy by the soldier not even if 
they originate from booty. 1t is an important part of our supply. 

"When retreating, the Soviets have often set buildings on fire. !~e 
troops should be interested in extinguishing ?f fires only as_ far as it _ ts 
necessary to secure sufficient numbers of billets. Otherw1_ e the dis­
appearance of symbols of the former Bolshevis tic rule, eve~ m th~ for1;11 
of buildings, is part of the struggle <;>f destructi~n. either histo~c 
nor artistic considerations are of any importance m the Eastern te~­
tories. The command issues the necessary directives for the securing 
of raw materials and plants, essential for war economy. 1:he comple~e 
disarming of the civilian population in the rear _of the fightmg t_roops 1s 
imperative considering the long and vulnerable lines of commu01cat10ns. 
Where possible, captured we~pons a_nd ammunition sh~uld !'e stored 
and guarded. Should this be 1mposs1ble because of the situation of the 
battle, the weapons and ammunition will . be rendered useless. If 
isolated partisans are found using firearms m the rea~ of the Army, 
drastic measures are to be taken. These measures ."'. ill be e~tended 
to that part of the male population who were in a pos1t1on to hmder or 
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rep~rt the attacks._ Th~ !ndifference of numerous apparently anti­
S_ov,et elemen ts which origina tes from a 'wait-and-see ' attitude must 
give way to_ a clear decision for active collaboration. If not, no one 
can . complain abo ut being judged and treated as a member of the 
So ,et Sy tern . 

' The fea r of the Ger?1an counter-measures must be stronger than 
the _t~reats o~ the ~andermg Bolshevistic remnants. Being far from all 
poli t1 a l con 1derallons of the future, the soldier has to fulfil two tasks : 

{I) Complete ~nnihilation of the false Bolshevistic doctrine of the Soviet 
tatc and 1t a rmed forces. 

(2) The pi tiles~ extermina~ion of f~r~ign treachery and cruelty and thus 
the protect10n of the li ves of military personnel in Russia. 

" Thi is the only way to fulfil our historic task to liberate the German 
people once for eve r from the A iatic-Jewish danger." 

. ~ ther_ o:der were issued by the 18th Army requiring Jews to wear 
dJ tmgu, hmg brassards and placing them in ghettoes, with the knowledge 
and approval of the accu ed. 

On the 17th o~ember, 1941 , the accused Hoth, as Commander-in-Chief 
of the I 7t~ Army, issued an o~der in implementation of the same Reichenau 
<?rder, whJch clearly showed hi s ruthless attitude towards the civilian popula­
t1_0~: umero~s murde~s and atrocities were also committed against the 
~IVl_h~? ~opulation by units under his command pursuant.to the Barbarossa 

uns 1ct1on Order and the directives concerning Partisan Warfare with the 
k~owledge, approva l or express orders of the accused. The evidence also 

?wed that the SD perpetrated a mass killing of I 224 Jews 63 polif I 
agitator and ?O saboteur and partisans on the I4[h December 1941 teat 
Artemou k which wa located within the accused 's area of comm~nd rt 
~~~~ t~d ~ied that he ~a~ cri~ici ed his chief of staff for not advisi~g hi~ 

; operated withm hi a rea. The evidence showed however that 
even a ter he had acq~ired knowledge of the activities of th; SD withln his 
area 0 ~ command, hi ?~? army police, over whom he had command 
auth~nty,_ turned over c1vilrnn prisoners and Jews to the SD as a re ular 
practice nght up to the time when he relinquished his command. g 

Se Tt~:::id~~~~ showed that the accus~d R~inhardt knew as early as 
P r, , that the SD was operatmg within his area of command 

Jt also showed t~at not only did his army know about the activities of th~ 
~Dj ~~t al~o- ~ct1vely co-operated with it in sending suspects of all kinds 
me u mg ci~ilian men, women and children. Thousands were in this wa ' 
sent to Lublin and Auschwitz concentration camps. y 

On the 1st August 1941 a Ukr · · 
some 50 local Jew , d B I h ~m,an woman reported a secret meeting of 
destro 1 s an o ev,sts who, she said, planned to collect and 
to re !m:a1::kd~;~k~~fd?em:i3; planes requiring the U~r.ainian population 
the Jews had be , an o attack the German m1htary officers after 
the SS E. t kcome strong enough by calling in other persons. As a result 

msa z omrrm'ldo Xa stat · d . 01 h . XXX Cor f . , JOne m sc enka, was mformed by the 
. ps o the I Ith Army under the accused von Salmuth's com d 

~u~~s:•~~:d ~a~ of preventing the execution cf these nlans. On t:a2nnd 
, orp reported that 400 male persons'had been arresteo, 
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mostly Jews ; 98 of them were shot to death outside the village. One 
hundred and seventy-five were taken hostage and the rest released. 
The accused denied any participation in or knowledge of this incident, but 
the evidence seemed to indicate that this was not true. On the 2nd August, 
he signed an order to his troops concerning the ' ' participation of soldiers in 
actions against Jews and Communists," which clearly bowed that he was 
fully aware of the activities of the Sonderkommando within his a rea of 
command and provided regulations for the co-operation of the troops in 
actions of the Sonderkommandos. He also issued expre order for the 
handing over of " suspected elements who, although they ca nnot be proved 
guilty of a serious crime, seem dangerous because of their atti tude and 
behaviour," and therefore should be handed over to the Einsatzgruppen or 
the Kommandos of the SD. Numerous other document and reports 
established his knowledge and the close co-operation of units under his 
command with the Einsatzgruppen and the Sonderkornmando and the 
Secret Field Police. As a result of this co-operation, numerou civilians 
were either murdered, ill-treated or sent to concentration camp for 
" elimination. " 

Many documents showed that ill-treatment and persecution of the civilian 
population took place within the accused von Roque ' area of command. 
Other documents showed the establishment of ghettoe for the Jew ; re­
quirements that they should wear the Star of David ; the prohibition of 
Jewish rites ; confiscation of Jewish ritual articles, terror killings of u peels 
and partisan sympathisers ; so-called mopping-up operation and turning 
over of Jews and Communists to the SD ; orders by the accused Roque 
himself that troops should not participate in " arbitrary shooting " of Jew 
and the executive measures of the SD ; orders that all headquarter should 
help the SD detachments in carrying out its order from the Reich Fuehrer 
SS, other than taking part in executions and that " the right to object doe 
not exist for the subordinate headquarters with regard to mea ure ca rried 
out by the SD detachments. " These documents and orders left no doubt 
that the accused von Roques actively supported and participated in the 
activities of the SD within his area of command. He al o handed pri oners 
of war over to the SD. 

The evidence showed that the approximate number of murders committed 
within the area of the 11th Army, while the accu ed WoehJer was its Chief 
of Staff was in the neighbourhood of 90,000, including men, women and 
children. The evidence showed that this murder programme was known in 
part at least to staff officers under Woehler. Woehler himself denied know­
ledge of this programme, but Ohlendorf, who was in command of the 
Einsatzgruppen within this area, testified that he had had variou conferences 
with Woehler. Ohlendorf testified that he had not specifically discu sed 
this matter because he assumed that the accused Woehler was aware of the 
programme. From this and other evidence it eemed to be beyond doubt 
that the accused was fully aware of the extermination activities of the 
Einsatzgrtippen within that area. Ohlendorf also testified that he had 
received co-operation from various units of the Army. Several documents 
initialed by Woehler and referring to these executions positively proved 
his knowledge of what was going on. The evidence also showed that the 
accused had assigned Einsatzgruppen to various localities wherein they 
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operated and carried out their activities. It was quite clear from the 
evidence that these order as to the location of the Einsatzgruppen units 
were not such basic order which were issued on the sole authority of the 
Commander-in-Chief, but were within the sphere of authority of a chief 
of staff. 

A to the accused von Leeb, Hollidt, Reinecke and.Warlimont, the evidence 
fai led to show any criminal connectjon with or participation in the general 
programme of dj crimi nation, persecution and execution of Jews and the 
acti it ies of the Efosatzgruppen and Sonderkommandos of the SD, SIPO 
or the Secret F ield Police. The accused Sperrle, Schniewjnd and Lehmann 
were not charged wi th responsibility in connection with this criminal 
programme. 

(m) Evidence 111ith Particular Reference to Alleged Crimes against 
the Civilian Population in Connection with Evacuation and in 
Connection 111ith the Retreat of the German Army in the 
Eastern Territories 

On the 14th February, 1943, the accused von Kuechler distributed over 
hi signature a Fuehrer Order rela tive to evacuations which provided in 
part as fo llows : 

"(3) In case of evacuation all men between the ages of 16 and 65 are to 
be taken along by the troops. Thus the troops will always have 
manpower fo r building of entrenchments and prisoners of war 
will be released fo r new employment (handing over to Luftwaffe 
in exchange fo r men they have released). Then the enemy will be 
unable, as he is doing now on a large scale, to draft the entire male 
population as combatants. 

" (4) In case of planned evacuations of considerable extent the mass 
of the civilian popula tion is to be taken along, whenever possible, 
to be used la ter as manpower. The villages are then to be 
deitroyed. ' 

On the 21 t September, 1943, the Commanding-General of the Security 
Troop and Commander of the Rear Area of the Army Group North, issued 
an order which showed the ruthless attitude towards and the hardships 
accorded to the civilian population during the German retreat in the area 
of the accused von Kuechler's command. The pertinent parts of the order 
read as fo llows : 

" Subject : Evacuation of the civilian population from the area 
between the present advanced front line and the Panther Position. 

" Reference : Commander-in-Chief Army Group North, la No. 
10 I /43, top secret military, dated 17th September, 1943 (not 
di tributed). 

I. Task 

" The Commander-in-Chief of Army Group North has ordered, by 
reference order, the evacua tion of the civilian population from the area 
between the presen t advanced front line and the Panther Position. 
This evacuation is to be ca rried out extensively and without delay by 
all means and possibili ties available. 
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JI. Supervision 

" Pursuant to Special Order the responsibility and supe~ision of the 
evacuation of the population rests_ with_ the C~mma~~er m. the Army 
Area North. For this purpose he 1s enutled t_o issue mstruct10ns to the 
armies. 

/JI. Principles to be Applied in the Evacuation 

"(I) No usable manpower must be left to the enemy. 

" (2) The evacuation will take place mainly in march£ng convoys of 
about 1,000 persons each, covering an average of 12-15 km. per 
day.... _ _ 

" (4) Toe families will set out in village ~o~munities u_nder the direction 
of the Starost and be escorted by md1genous poltce. 

" (5) During the march, the families are to feed themselves. Only 
bread is to be distributed on the way .. . . 

" (12) Before the setting out of the convoys, the inhabitants will be 
screened in the starting places, and/or trans~er camps, for l~ter 
labour assignment. See No. IV, A3. For this purpose Ga ule1ter 
Sauckel will send a number of representa tives to Economy 
Intendantur North. In order to avoid undesirable effects u~on 
the readiness of the population to be evacuated the _able-bodied 
are to be turned over to the representatives of Gaule,ter Sauckel 
together with their families. As far as they canno~ ta~e charge 
of complete families, the sepa~a~ion of the able:bodie~ 1s to ta~e 
place at the earliest in the receiving camps, but 1f possible only Ill 

the final areas. 
" The Jabour assignment of those evac~ated wi_ll be partly f~r 

operation ' Panther,' partly in the occupied territory, partly m 
th R ·ch It is estimated that 50 per cent. of each convoy are 

e e1 . 'd d I b " able-bodied. Children over ten are cons1 ere as a ourers. 

7 h 0c be 1943 the AOK 18 N O Qu IC Counter Intelligence 
On t to r, • f h A G North le Officer transmitted to the High Command o t e rm~ roup . · 

Counter Intelligence Officer, a communication conc~rmng e~acuauon by 
foot march which refers to this contemplated evacuation, pertment parts of 
which read as follows : 

"Numerous remarks from the population ~ave been beard in !he 
f • w &cer to be clubbed to death nght here than to bemg sense o e pre1, . . . II G 

t d • Even the population which 1s bas1ca Y pro- erman evacua e . h ·11 · · -
· htl th t the evacuation by foot mare . w1 mean mconce1v 

suspects ng Y a l b · h Ith their 
able misery and will cost innumerable peop e t e1r ea or 
lives . ... 

" (3) One must keep clearly in mind that these t~ek~ will be trains of 
mise of the worst kind in spite of the fact that w1thrn the army area, 
00 a~ount of the comparatively dense deploym~nt of German troo_ps, 
· ·bt to prepare to some extent the takmg care and sheltenng 
it was poss1 e . f th l t' band will 
of the treks. The horses and vehicles o e popu a ion on 
b far not be sufficient to take care of the people who are una ble to 
.y h bee unable to march and to take along the most necessary mare or ome · . ' 

• 

.. 
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dmount of food turf , clothing and household implements. Already 
up to the collecting camp Luga and Jamburg, the treks wiJI have to 
cover up to 150 km., therefore, they will be on their way up to two weeks. 
Con idering the tate of the clothing, especially the shoes, of the popula­
tion and the expected wea ther, the participants of these marches will 
o n be in an inde cribable state, especially the women and children. 

far a the avai lability of any horses and vehicles of their own is 
con erned, reference i made to the enclosed report of the Orts Kom­
mandant of Lampowo and it i expressly pointed out that the com­
munity of Lampowo i one of the richest and so far best maintained 
communi tie in the whole a rmy a rea." 

1 otwith tanding thi communication to hi s headquarters, on 30th Novem­
ber, 1943, the defendant igned the following order to the 16th Army: 

"( I The population of the occupied Russian zone East of the 
Panther ha to be speedily evacuated, unless they are labour forces 
required by the Wehrmacht. The able-bodied population in particular 
has to be eized, even tually even without consideration as to preserving 
the unity of fam il ie , and with horses and cattle to be deported to the 
territo rie West of the Panther. As to undesirable elements, suspected 
of a i ting the band , the organization of special camps in the East is 
to be wai ted for . .. . 

"(7) The execution of above measures and their continuous super­
vi ion i the duty of a ll Commanders and Offices. They have to be 
awa re of the fact tha t an omis ion represents a grave offence, injures the 
conduct of the war and co t the blood of German men." 

Many documents apart from those mentioned above and several of which 
, ere signed by the accu ed von Kuechler showed the ruthless manner in 
which he evacuated hund red of thousands of helpless peoples and the in­
human treatment accorded to them. 

An order of 12th Augu t, 1943, issued by the 3rd Panzer Army under the 
accu ed Reinhardt' command, relating to the evacuation of the Witebsk 
area contained the fo llowing : 

" According to Pz AOK. 3, Ia No. 6262/43 secret, it is ordered to 
evacuate the a rea de ignated in the above reference since it was estab­
li hed beyond doubt that the population helped the bands during the 
operat ion of the 2nd and 7th Jaeger Battalions. DS Witebsk has 
declared itself ready to arrange that the population which is to be 
evacuated will be sent to an SD camp (Lublin)." 

Another o rder issued on the 19th August, 1943, relating to the same 
evac uation bowed that it concerned some 3,000 civilians. The order then 
goe on : 

" The request to SD Witebsk to separate unmistakable band elements 
in Transit Camp 230 and to take them over for the purpose of accommo­
dati ng them in Lublin, continues to be upheld. 

" Besides properly looking after them and feeding them which has 
already been ordered, Transit Camp 230 will also see to indoctrinating 
them with the necessary propaganda, especially also informing µtern 
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of the reason for the evacuation-large ~lions of _po~~lation aiding 
the bands ; the innocent ones must suffer with the gwlty. 

The remainder of the accused were not par:ticula_rly involve~ in or charged 
with such crimes against civilians in connect10n with evacuation of a rea or 
during the retreat of the armies. 

(n) Evidence with Particular Reference to the Alleged Crimin~/ 
Conduct by the German Army Under the Accu ed ro11 Leeb s 
Command in Connection with the Siege of Leningrad 

The evidence showed that during the siege of Leningrad its defenders and 
the civilians therein were in great straits and it was feared by command r 
of the German Army that the population would undertake to flee through 
the German lines. Orders were then issued to the effect that the German 
artillery should be used in order to prevent such an attempt, at t_he greate _t 

·ble distance from the German lines so that the German mfantr . if 
~~:::ble, could be spared shooting on civilian . Thi order was knO\ n to 
and approved by the accused von Leeb. 

5. THE JUDGMENT OF THE TRIBUNAL 

The Tribunal in its Judgment summarized the progre of the !rial and 
set out a very full summary of the evidence in t~e c~se. I_t also tou bed upon 
many legal matters, its words on which, along with ,ts findmg , a re reproduced 
in the following pages.(1) 

(i) The Basic Law Applying to the Case.(2) 

Under a beading: The Basic Law and Law of the Case,_ the Tribunal et 
out two sets of material headed respectively Contr?I Council Law o. :o au~ 
International Treaties. The paragraphs appearmg under the firs 
heading begins : 

" The preamble to Control Council Law No. IO read as follow : . 
' In order to give effect to the terms of the Moscow Declaration of 

30th October 1943 and the London Agreement of 8th Augu t, )945 
and the Cha;ter is~ued pursuant thereto and in _order to esta?h. hala 
uniform le al basis in Germany for the prosecution ?f war cnmm 
and other !imilar offenders, other than those _dealt with by the ~nter­
national Military Tribunal, the Control Council enact as follows . 

Article I 

, The Moscow Declaration of 30th Octobe~,. 19~3, • Concerning 
Responsibility of Hitlerites for Committed ~troc1t1es ~nd th~ 1r° ~~n 
A t f 8th August 1945 " Concermng Pro ecution an . um -

greemen o , ' Ax. " d ntegral 
meat of Major War Criminals of the European ' are ma e I 

· d J th passages from the Judgment of the 
(') At several points t~e Tnbunal qu_ote ~~f r ace some such passages are omitted 

International Military Tr!bu"glj1 In thf:r~n~~\,eing ~ven to the edition of the Judgment 
from the para~aphs ~~ch o _ow, re ublished as British Command Paper Cmd. ~~­
of the lnternatwnal Mili0 tary STribu"':I, P and practice relating to the trial of war cmrunals, 

(2) Regarding the n'lted tates aw 20 
see, in general, Vol. Ill of these Reports, pp. 103- • 
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parts of this law. Adherence to the provisions of the London Agree­
ment by any of the United Nations, as provided for in Article V of that 
Agreement, shall not entitle such nation to participate or interfere in 
the operation of this Law within the Control Council area of authority 
in Germany. 

Article I/ 

' 1. Each of the following acts is recognized as a crime : 

' (a) Crimes against Peace. Initiation of invasions of other countries 
and wars of aggression in violation of International Laws and 
treaties, including but not limited to planning, preparation, 
in itiation or waging a war of aggression, or a war of violation of 
international treaties, agreements or assurances, or participation 
in a common plan or conspiracy for the accomplishment of any 
of the foregoing. 

' (b) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including, 
but not limited to, murder, ill-treatment or deportation to slave 
labour or for any other purpose, of civilian population from 
occupied territory, murder or ill-treatment of prisoners of war or 
persons on the seas, killing of hostages, plunder of public or private 
property ; wanton destruction of cities, towns or villages, or 
devastation not justified by military necessity. 

' (c) Crimes against Humanity. Atrocities and offences, including 
but not limited to murder, extermination, enslavement, deporta­
tion, imprisonment, torture, rape, or other inhumane acts 
committed against any civilian population, or persecutions on 
political, racial or religious ground whether or not in violation 
of the domestic laws of the country where perpetrated. 

' (d) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal. 

' 2. Any person without regard to nationality or the capacity in 
which he acted, is deemed to have committed a crime as defined in 
paragraph 1 of this Article, if he was (a) a principal, or (b) was an 
accessory to the commission of any such crime or ordered or abetted 
the same, or (c) took a consenting part therein, or (d) was connected 
with plans or enterprises involving its commission or (e) was a member 
of any organization or group connected with the commission of any 
such crime, or (f) with reference to paragraph I (a), if he held a high 
political, civil or military (including General Staff) position in Germany_ 
or in one of its allies, co-belligerents or satellites or held high position 
in the financial, industrial or economic life of any such country. ' " 

The Tribunal then quoted the entire section headed "The Law of the 
Charter " from the Judgment of the International Military Tribunal,(1) in 
which the latter is mainJy concerned to show that its Charter was " the 
expression of International Law existing at the time of its creation " and 
that " International Law imposes duties and liabilities upon individuals as 

( 1) See British Command Paper Cmd. 6964, pp. 38-42. 
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,, . onsequence of which the former may be_ made 
well as upon Stat:~! ;° cthe·r acts . the International Military Tribunal 
criminally_ resp~ns1 e sh:~ th~t the ;rovisions of the Charter as to crimes 
took special pa1~ds to . . I te the principle nul/um crimen sine /ege, nu/la 

. st peace d1 not v10 a . . bl (1) 
again . "f that maxim were deemed appbca e. poena sme /ege, even l . 

The Tribunal expressed the view that : 

. . I Control Council Law No. IO. Th~ 
" This re~somng . applies a s~ to A reement created this Control Council 

same authonty cr~datb,nyg{~~b~;;l f1~ ingthe Justice Case :(2) 
Law As was sat · . · t and 

. d that a Court which owes its ex1s ence 
' It can scarcely be argue . . f given statute could assume to 

jurisdiction sol_el~ t~ t~e prov~s,~;:n o i~ the exercise thereof, declare 
exercise that JUrtsd1ct1on _an ·1' istence Except as an aid to 
. I'd th t to which tt owes t s ex . 
mva 1 e ac · d d not go behind the statute.' construction we cannot an nee 

b Control Council Law o. IO, is not an 
" The Chart~r, supplemented r it is the expression of lnternation~I L_aw 

arbitrary exerc1~e of ~ower, ~ut . and to that extent is itself a contnbut1on 
existing at the time of its creat10n ' . r d Judgment IMT, supra.) As 
to International Law.' (Emphasis ~uJp ie_ 'i out that this general principle 
a matter of interest to students we mt1gf t!o~nrotius written in 1625 : 

. d b the following extrac ro . ' d 
is sustame Y . . d those who are pos esse 

' It is proper also to observe that Kings atnpunishrnent not only fo r 
. have a right to exac . b f 

of sovereign _po~er . h Ives or their own subjects, ut or 
injuries affecting 1mmed1ately t emse d of nations done to other states 
gross vio/ati~ns of th~ law of ";t:~ :; War and P;ace, tran lated _from 
and subjects. (Grotius, The At (1901) M . Walter Dume, publisher, 
the Latin by A. C. Campbell , . XX 247) 
Washington and London, Cap. ' p. . 

. the Manche ter Guardian of 2 th Sep-
" We also refer to an arucle ~ro?' f the trial of Sir Peter of Hagenbach 

ternber, 1946, containing a descnptl~n o ga inst him were analogous to 
held at Breisach in 1474. The cd arges nacept He was convicted. 

· ' · mo ern co · 'Crimes against Humanity m I . to 
. . f ademic intere t only, mere y given . 

" However these c1tattons are o ac f h IMT We think it may be aid 
show the sou~dness of th~ Judg~en~ od t 1: red d~veloped, and implemented 
the basic law before ment10ned s1mp y ec ' 
International Common Law. 

. . h ·s eliminated the assault made upon it as " By so construing it, t ere 1 
being an ex post facto enactment. . 7 U S 

. h ·ud ment rendered m Case o. , . . 
"Our view is forttfied by t ( J i&B4) it is said: 

vs. Wilhelm List, et a/,(3
) where p. . / Laiv has declared the 

· ( g Jnternaflona 
' We conclude that '!re-ex1s m CHARGED and included in Control 

acts constituting the cnmes H~RE~ I both under the conventional _law 
Council Law No. 10 to be un a7 ~a~d warfa re that had ripened mto 
and the practices and usages o 

(1) As to this maxim c_om_parc V~l.~i/~~f.2Ji· of these Reports, pp. 1-110. 
(') A repoedrt~n. tvhis1 ~j}.1~~~:!t Reports, pp. 34-92. (' ) Report in o • 
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~ecognized customs which belligerents were bound t 
in excess of existing International Law therei ~ o~y. Anything 
of power and not of law It is t f n contamed ts a utilization 
t h . rue, o course that court h . 
o ear such cases were not establish d h ' . . s aut onzed 

for the violations set forth B t th . e_ nor t e penalties to be imposed 
acts prohibited a re witho~t de~erre~t i:~ott fat~I to their validity. The 
as crime . , (Emphas is supplied .) . . . ec un ess they are punishable 

" Many of the questions in the IMT 
ame unlawful o. rders acts and t· case a_re presented in this case. The 

d -ffi , , prac ices are rnvolved • I h d 
a re I erent. Hitler was the ' on Y t e efendants 
- f - very centre of vast d" nngs o influence tha t touched e . expan mg concentric 

in thi case a re only one or two ;:~y person rn Germany. The defendants 
_Doeni tz, an_d Raeder, defendants i/tsh;e~;ed from Goering, Keitel, Jodi, 
rntroduced rn this case was introd d . h case. Much of the evidence 
the · uce Ill t e IMT hearin c great importance of the judgment f h . g. onsequently 
of law involved in this case is read"! o t at tnal, as applying to the issue; 

, 1 Y apparent. 

" The IMT Judgment contains an el b 
power, the plans and acts of a . a orate account of Hitler's rise to 
perpetra ted upon the a rmed forc!;:e:~10?,. ~nd the barbarities and crimes 
Germany was a t wa r. In view oft c1v1hans of the countri~s with which 
suppo~ted by the record in the insta~~ fact that these general findings are 
quotation from and references to 1·t . thc~s~, dwe shall make further liberal 

m ISJU gment. " (1) 

Under the second subheadin JNT 
bu_nal quoted the secti ~n of fhe J ;RNATI<?NAL TREATIES, the Tri-
Tnbunal which appears immediatelyu b g;ent hot the International Military 
hea~ed " ~iola tions of Interna tiona l ~:::1/ a,t, ~ast quoted, and which is 
having pointed out that " Th Ch es. () Here the latter court 

- e a rter define · • 
wag1~g of war that is a wa r of aggression or s a~ a ~nm_e the planning or 
treat,es,(3) refers to vio la tion b G a war in violation of international 
t - Y ermany of the · 
reat1es that we re in fact broken b h S most important of these Y t at ta te. 

(ii) Obj ections During the Trial 

Under thi heading the Tribunal made the followin k . 
" Tl - . g remar s . 

. ie ob1cctJon has been raised that h. . . 
m which to try the defendants for tl t . is Tnbunal is not a proper forum 
were prisoners of wa r and tha t the ie cnmes_ charged._ It is said that they 
court-martial. We find no ·t . y are subJect . to tnal only by a general 

men m such contention. 

" There i no doubt of the er" · r . 
a re cha rged. They a re base~mma Jt~ of ~he acts with which the defendants 
recogni zed and ex isting at th t?n v1oflahtJ<~ns of International Law well 
had b e ime O t e1r commiss· T een set up for the trial of . I . ion. rue no court 

v10 at1ons of International Law. A State 

('.) Regard ing the relationshi be 
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having enacted a criminal law may set up one or any number of courts and 
vest each with jurisdiction to try an -offender against its internal laws. Even 
after the crime is charged to have been committed we know of no principle 
of justice that would give the defendant a vested right to a trial only in an 
existing forum. In the exercise of its sovereignty the State has the right to 
set up a Tribunal at any time it sees fit and confer jurisdiction on it to try 
violators of its criminal laws. The only obligation a sovereign State owe 
to the violator of one of its laws is to give him a fair trial in a forum where 
he may have counsel to represent him-where he may produce witnesses in 
his behalf and where he may speak in his own defence. Similarly, a 
defendant charged with a violation of International Law is in no sen e done 
an injustice if he is accorded the same rights and privi leges.(1) The 
defendants in this case have been accorded those rights and privi leges. 

" As regards the contention that the defendants are prisoners of war and 
that the Geneva Convention, Article 63, requires that a prisoner of war be 
tried by a general court-martial we call attention to the fact that this provision 
referred to is found in an international agreement, that was entered into and 
to which both the United States and Germany were signatories, to protect 
prisoners of war after they acquire such status and not to extend to them any 
pecial rights or prerogatives with respect to crimes they may have com­

mitted before acquiring a prisoner-of-war status. Such is the reasoning of 
the Yamashita Case, 327 U.S. 1 : 66 Sup. Ct. 348.(2) We think the 

reasoning sound. 

" Article 63 of the Geneva Con vention provides : 
• Sentence may be pronounced against a prisoner of war only by the 

same courts and according to the same procedure as in the ca e of 
persons belonging to the a rmed forces of the detaining power.' 

Therefore, say defence counsel, the defendants must be tried by a general 
court-martial since the defendants were prisoners of war taken by the nited 
States and members in the armed forces of the United State committing 
crimes are tryable by court-martial. But the trial of men in the military 
fo rces of the United States by court-martial can be only for crime committed 
after the accused acquires and during the time he po ses es the ta tu of a 
member of the armed forces of the United States. One who committed 
murder and thereby violated the law of the State before he was inducted 
into the military service clearly could not be tried for that crime by a court­
martial for violating articles of war which did not apply to him when he 

com mitted the murder. 

" Nor do we think it necessary that defendants be di scharged as pri oners 
of war before being brought to trial. Certainly if a m_an i arrested ~o_r 
violating a municipal traffic ordinance which subjects him only to a civil 
penalty in a magistrate's court and while he is in custody it i discovered 
that the day before he committed a murder, there is no vi?lati~n of any 
principle of justice in holding him in custody and surrendenng him to the 
officers of a court that has competency to try him for murder. 

( 1) Regarding the rights of alleged war criminals, including war traitors, and of prisoners 
of war, to a fair trial , see Vol. V of these Reports, pp. 70-81, _and Vol. VI, pp. 96-104. 

(2) Reported in Vol. IV of this series, pp. 1-96. Regardmg the plea under treatment 
see especially pp. 46, 69 and 78 of Vol. JV. 
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" We are not deciding whether the United States or France or any other 
nation lawfully could or could not try the defendants in a court-martial for 
a violation of International Law. That is not before us. If that may be 
done, a court-martial has not exclusive jurisdiction. 

" The crimes including the war crimes charged against the defendants 
are for violations of International Criminal Law. This Tribunal by Control 
Council Law No. IO is vested with authority to try defendants for the crimes 
charged. That such jurisdiction possibly may be exercised by another 
military court also is of no consequence. If two courts have concurrent 
jurisdiction to try the same case the first court that exercises jurisdiction may 
properly dispose of the case. 

" The IMT said : 

' The jurisdiction of the Tribunal is defined in the Agreement and 
Charter, and the crimes coming within the jurisdiction of the Tribunal, 
for which there shall be individual responsibility, are set out in 
Article 6. The law of the Charter is decisive, and binding upon the 
Tribunal. ... 

' The Tribunal is of course bound by the Charter and the definition 
which it gives of war crimes and crimes against humanity ' (Trial of 
the Major War Criminals, Vol. I, pp. 218, 253). 

" What was held by the IMT with respect to the London Agreement and 
Charter, the basic laws under which it functioned, is authority for a similar 
holding by this Tribunal with respect to the basic law under which it was 
set up and under which it functions. 

" We deem it unnecessary to discuss the objection that Control Council 
Law No. IO is in violation of the maxim nullum crimen sine lege ; nu/la 
poena sine /ege. We find it without merit. It has been passed upon so 
many times by the Nuremberg Tribunals and held without merit, that further 
comment here is unnecessary.(1) 

" The further objection was made that one of the nations, namely the 
USSR, co-operated in the promulgation of Control Council Law No. IO 
after it had engaged in a war of aggression which is made criminal under 
the law ; this objection also is without merit. The London Agreement and 
Charter from which Control Council Law No. IO stems has been approved 
by nineteen nations other than the four signatories thereto. We need 
not and do not determine whether the charge that one of the signatories 
of the London Agreement and Charter and Control Council Law No. IO 
is guilty of aggressive war for such determination could avail the defendants 
nothing. Under general principles of law, an accused does not exculpate 
himself from a crime by showing that another committed a similar crime, 
either before or after the alleged commission of the crime by the accused. 

" Various of the defendants by way of objection or motions have raised 
the question of the sufficiency of the evidence on the part of the prosecution 
to make out a p;ima facie case of. the guilt of the respective defendants. 
Numbers of these motions were ruled upon during the course of the trial. 
As to such motions not heretofore ruled upon, the same are denied, inasmuch 

(') See especially Vol. IX, pp. 32-5. 
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. . d by such.motions are involved in the final determination as the questions raise ,, 
, ·11 or the innocence of the defendants. of the gui 

(iii) The Dismissal of the Conspiracy Count . in the fo llowi ng 
The Tribunal dealt with Count IV of the Indictment 

words : I . s presently to be announced, we think it proper " In view of the cone us,on 
ow to dispose of this count. . 

n h 2 of Article lI of Control Coun ii 
" We have heretofore set out paragrap . ho was an accessory to the 

Law No. 10, which_ provides_ th;t ;7cf ~oanr wCrimes or Crimes again l 

commission of Cni;;e.s ag~ti5 w :y A'rticle IT Sec. 1', paragraphs (a), (b) 
Humanity, as define in sat ai:tted such offende, or took a co~ entin? part 
and (c), or who ordered or d ·1h any plans or enterpri es involving ll 

· ho was connecte w, f ·d fli nee therein. ?r w d uilt of the commission o a, o e_ · 
commiss,on should be deeme g y I d in this ca e how a consp1rac 
It is difficult to see, as th~ facts ha~; ~~v~h~";,rosecution. 'u the defendants 
charge_ can be of the shg~~s:n \his conspiracy count, they are ~uil~y of 
committed the acts charg II d lll and are punishable a pnnc,pal . 
crimes charged under Counts I, ' an 

. resulted in the introduction of any 
" The conspiracy cou~t. has not the other counts, nor doe it, as th_e 

evidence that is not adr~uss,~le unde_r se any criminality not attached to 
evidence has developed m th,~ case, impo 
a violation under such preceding counts. 

d the facts of this case no separate 
" Inasmuch as we bold that un ~r t IV we strike it as tendering no 

substantive offence is shown und~r oun t ; nd proceed to determine the 
issue not contained in the precedmg C~)Und s, Count I JI and Ill of th 
guilt or innocence of the defendants un er ' ' 

• Indictment. 1 to the facts a they have 
. . C IV we have reference on Y · . 11 , 

·• In so stnkmg ount , · ·on as to whether in a ca e 
. h" and express no opm1 h Id be been presented m t . ts case h h· rge of conspira..:y ou 

and under all factual dev~Iop_ments t I~ ~/end upon the proof adduced 
disregarded. Such determmatton shou p 

in each case.(1
) h of Section 2 

. dvert to the last paragrap 
" Jn this connection we desire to a O . , or (f) with reference to 

Article II, Control Council_ Law ~ 0 · 11 -'vl•:~ military (including G~neral 
paragraph I (a) if he held a high _poht1ca_ ,_c,n in the financiaJ, industrial or 
Staff) position . . . or held high pos1t10 would be guilty under para­
economic life' in Germany, ~uch perso(~) 

) d fi . C imes agamst Peace. 
graph I (a e mng r fi 1. bTty upon thi basi and 

dertake to x ,a 1 1 · f " The prosecution does not un b . that we may draw rom any 
. . f h than to o serve 

we need not notice tt urt er deem they warrant. " 
known facts such inferences as we .nd. .r 

·ve War : F, mg 01 (iv) Count I of the Indictment-Aggress1 
Not Guilty . 

T .b nals on the question of conspiracy 
• · t meeting of the n u . d a separate offence, ( 1) See also a decision of a JOtn. · •nsi Humanity v1ewe as 

C • d Crimes aga, 04-10 10 commit War rimes an p 5-6 and I • 
reported in Vol. VI of these Rfe~si/u· (2} seep. 60. 

( 2) For the complete text O ic ' 
F 
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The Tribunal pointed out that : " Count I of the Indictment, heretofore 
et out, cha rges the defendant with Crimes against Peace." The Judgment 

in dealing , ith this count, continues as follows : 

·• Befo re seeking to determine the law applicable it is necessary to deter­
mine , ith certainty the action which the defendants are alleged to have 
taken that con titute the crime. As a preliminary to that we deem it 
nece ary to give a brief con ideration to the nature and characteristics of 
, ar. We need not a ttempt a definition that is all inclusive and all exclusive. 
It i ufficient to say that war is the exerting of violence by one state or 
politica lly organized body against another. In other words, it is the 
implementation of a political policy by means of violence. Wars are contests 
by fo rce between political units but the policy that brings about their 
ini tiation is made and the actual waging of them is done by individuals. 
What we have aid thus fa r is equally as applicable to a just as to an unjust 
war, to the initiat ion of an aggressive and, therefore, criminal war as to the 
wagi ng of defensive and, therefore, legitimate war against criminal 
aggres ion . The point we tress is that war activity is the implementation 
of a predetermined national po licy. 

·• Likewise, an invasion of one state by another is the implementation of 
the national policy of the invading state by force even though the invaded 
state, due to fear or a sense of the futility of resistance in the face of superior 
force, adopt a policy of non-resistance and thus prevents the occurrence 
of any actual combat. 

· In the light of thi s general characterization and definition of war and 
in a ions we now consider the charge contained in the Indictment. The 
es. ence of the charge is participation in the initiation of aggressive invasions 
and in rhe planning, preparation and waging of aggressive wars. The 
remai ning parts of paragraph I are merely a statement of particular actions . 
which a re sufficient to constitute a commission of the crime charged. 
Paragraph 2 charges that the defendants were principals, or accessories to, 
or were in other ways invol ved in , the commission of the previously charged 
Crime against Peace. These are charges as to the nature of their relationship 
to the crime otherwi e charged in the Indictment, and add no new element 
to the criminality charged in paragra ph I. The reference in paragraph 2 to 
the high milita ry positions formerly held by the defendants bas relevance in 
the Indictment and in the law (Control Council Law No. 10, Art. II, Sec. 2), 
not to show or charge additiona l Crimes against Peace, but to show what 
persons may be included and what persons may not be excluded from being 
charged and convicted of the offence set forth in Sec. I a. 

" The prosecution does no t seek, or contend that the law authorizes, a 
conviction of the defenda nts simply by reason of their positions as shown by 
the evidence, but it contends only tha t such positions may be considered by 
the Tribunal with all other evidence in the case for such light as they may 
hed on the personal guilt o r innocence of the individual defendants. The 

prosecution does contend, a nd we think the contention sound, that the 
defendants a re not relieved o( responsibility for action which would be 
criminal in one who held no military position, simply by reason of their 
mi litary positions. This is the clea r holding of the Judgment of the IMT, 
and is so provided in Control Council Law No. JO, Art. II, Sec. 4a. 
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" The initiation of war or an invasion is a unila_te~~I ?peration. When 
war is formally declared or the first shot is fired the 1mttat1on of the war ~as 
ended and from then on there is a waging of war between the two adversaries. 
Whether a war be lawful, or aggressive and therefore unla"'.ful u~der lnter-

t. 1 Law is and can be determined only from a cons1deratton of !he na 1ona , · • d fo wh1ch 
factors that entered into its initiation. In th~ mtent an p~rpose r 
it is planned, prepared, initiated and waged 1s to be found its lawfulness or 
unlawfulness. 

" As we have pointed out, war whether it be lawful or _unl_a ~f~l _i~ the 
implementation of a national policy. If the policy under "'.h~_h _1~ is t 1tt!~d 
is criminal in its intent and purpose it is so because the_ m 1v1 u~ s_ a e 

oiic -making level had a criminal intent and purp?se _m ?etermmm~. the 
~olic~. Jf war is the means by which the criminal _obJect1ve 1s to_ be at~m~~ 
then the waging of the war is but an implementation of ~he policy, an tbe 
criminality which attaches to the waging of an _ aggressive war should 
confined to those who participate in it at the policy level. 

" This does not m~an that the Tribunal . subscribes to t~e con_tention 
made in this trial that since Hitler was the J?i_ctator of the T~ird Reich:::~ 
that he was supreme in both the civil and milita ry fie_l~s he a one mu t h 

. . . . . I d Tt ry policies. o matter ow 
criminal respons1b1hty for pohttca an mi. 1 t I t a policy of aggressive 
absolute his authority, Hitler alone could not orn:u a e I ·ng and waging 
wa r and alone implement that policy by prepanngd ~ anm 'Commander 
uch a war. Somewhere betwe~n the Dictator ann so~di:~~tthe boundary 

of the Military Forces of the nation and the c~~mo_ . the waging of an 
between the criminal and the excusable_ p~ruc1pat10n 11~ ·1 Law No 10 
agoressive war by an individual engaged m it._ Contr<:' Soun~1 of Articl~ II 

0 
. 1 d h line It pomts out m ec. 

_does not defimte Y raw sue a . · . s that are or may be sufficient 
certain fact situations and established r~lat10n . f act ivity that do not 
to constitute guilt and sets f~rt~ ce_rtam c_a tego;:s o has been no other 
establish immunity from cnm1~ahty. Jmcto wi~~edefendants in the same 
prosecution unde~ Co~trol Council Law n~~e line has been judicially drawn. 
category as those m this c~se, no such defi 1 · 1 but only to determine the 
Th is Tribunal is not requtred to fix a genera ru e 
guilt or innocence of the present defendants. 

"The Judgment of the IMT held tha t (page 48): · 
. · of power on the part of the 

• The Charter is not a_n a~b1trarfy ebxeTrc1~be unal as will be shown, it is 
• · t· but m view o t e n , . 

v1ctonous ~a 10ns, . L existing a t the time of its creat10n ; 
the expression of International a~b . to International Law.' 
and to that extent is itself a contn uuon 

. N 10 likewise is but an expression 
•· We ho!d that Contr~I _Council L~:e ir its creation. We cannot t~ere-

of Internat1onal Law ex1st!ng at the ti f nal Common Law as it existed 
fore construe it as extendrng the dln1ern~ 10 ny new element of criminality, 
at the time of the C?art_er to a~ t faec~ :ffect which we do not construe 
for so to do would give it an e,l p~Sl h. as not intended is indicated by 
it to have intended. Moreover, t · fat,ot t~s :ugust 1945, is made an integral 
the fact that the London Charter o • 
part of the Control Council Law. 
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"Since International Common Law grows out of the common reactions 
and the composite thinking with respect to recurring situations by the various 
state composing the family of nations, it is pertinent to consider the general 
attitude of the citizens of state with respect to their military commanders 
and their obligation when their nations plan, prepare for and initiate or 
engage in wa r. 

" While it is undoubtedly true that International Common Law in case of 
conflict with State Law takes precedence over it a nd while it is equally true 
that ab olute unanimity among all the states in the family of nations is not 
required to bring an International Common Law into being, it is scarcely 
a tenable propo ition that International Common Law will run counter to. 
the consensus within a ny considerable number of nations. 

" Furthermore, we must not confuse idealistic objectives with realities. 
The world has not arrived at a state of civilization such that it can dispense 
with fleet s, armies, a nd air forces, nor has it arrived at a point where it can 
safely outlaw war under any a nd all circumstances and situations. Inasmuch 
as a ll wa r cannot be considered outlawed then armed forces are lawful 
instrumentalities of sta te, which have internationally legitimate functions. 
An unlawful wa r of aggression con notes of necessi ty a lawful war of defence 
against aggression. There is no general criterion under International 
Common Law fo r determining the extent to which a nation may arm and 
prepare for war. As long as there is no aggressive intent, there is no evil 
inherent in a nation making itself militarily strong. An example is 
Switzer.land which fo r her geographical extent, her population and resources 
is proportionally stronger militarily than many nations of the world. She 
uses her military strength to implement a national policy that seeks peace 
and to maintain her borders against aggression. 

"There have been nation that have i~itiated a nd waged aggressive wars 
through long periods of history ; doubtless there are nations still disposed 
to do so ; and if not, j udging in the light of history, there may be nations 
which to-morrow will be di posed so to do. Furthermore, situations may 
arise in which the que tion whether the war is or is not aggressive is doubtful 
and uncertai n. We may safely ass ume that the general and considered 
opinions of the people within states-the source from which lnternational 
Common Law springs-a re not such as to hamper or render them impotent 
to do the things they deem nece sary for their national protection. 

" We are of the opinion that as in ordinary criminal cases, so in the crime 
denominated aggressive war, the same elements must all be present to 
constitute criminality. There fir t must be actual knowledge that an 
aggressive wa r i intended and that if la unched it will be an aggressive war. 
But mere knowledge i not sufficient to make participation even by high­
ranking military officers in the war criminal. It requires in addition that 
the po ses or of such knowledge, after he acquires it shall be in a position 
to shape or influence the policy that brings about its initiation or its con­
tinuance after initiation, either by furthering, or by hindering or preventing 
it. If he then does the former, he becomes criminally responsible ; if he 
does the la tter to the extent of hi s ability, then his action shows the lack of 
criminal intent with respect to such policy. 
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.d not know that the planning and preparation for 
" If a defendant ~1 h"ch he was involved were concrete plans and 

invasions and wars m V: I and '"or wars otherwise in violation of • for aggressive wars 1 ' ]f 
preparations d .: then he cannot be guilty of an offence. • . · al Jaws an treaues, · . ,. I 1 d 
in ternat1on . . ·r t and wage aggressive wars was ,ormu a e ' 
however, after the J?Ohcy to Int !a e f knowledge that th~ invasion and wars 
a defendant came mto po~sess10~ o lawful then he will be criminally res­
to be waged wer~ aggressh1ve a~. u~evel c~uld have influenced such policy 
ponsible if he, bemg on t e po icy , 
and failed to do so. . . . 

be of the armed forces does not part1c1pate_ m 
" If and a_s long as ~ me_m_ . r ·n or wa ing of aggre sive war on a po)1cy 

the preparation, p_la_n~mg, m1t1at~arr underg the definition of Crimes agamst 
level, his war acttvtt1es ~o not b this power to shape or influen~e 

I . t person s rank or status, u . . . . h 
Peace. t is no _a . h" h . the relevant issue for determmmg is h licy of his State, w . ic is . 
t ~ ~o 1·ty under the charge of Crimes agamst Peace. cnmma 1 . t 

h who due to their actual power o 
" International Law cond~mns / t~!~r nation , prepare for, or lead their 

shape and influence the pohcy o B do not find hat at the present 
· sive war ut we ' 

country into or m an aggres . j L declares as criminals tho e below 
tage of development, lnter~at1onfa h. aw po11·cy act as the instruments of 

. h cut1on o t is war , . . . 
that level who, m t e exe h . the policy level and part1c1pate m 
the policy makers. Anybody ~ ho is otn B t those under them cannot be 

· · 1· bl to punts men . u . k · 
the war pobcy is I~ e he misdeed of the policy ma . er is 
punished for the cnmes of others. hT at mass of the soldiers and officers 
all the greater in a~ much ~s they u~e ~ ~ g~~wever, the individual old ier. or 
to carry out an mternat1onal cnm h . l"cy maker , in trument , findmg 
officer below the policy levelhis ~u_td t d~s~~l:ne which is nece sary for and 
himself, as he does, und~r t . e ng1 I 

peculiar to military organtzat1on. . ti de irable 
h . would have been emmen y 

" We do not hesitate to state t at it Armed Forces refused to implement 
had the Commanders of the German f ggressive war. lt would have 

h. d R ·ch by means o a . h 
the policy of the T tr e1 .b t to the cataclysmic catastrop e. 

• h ot to contn u e ·t Id been creditable to t em n bl d righteou thing to do ; ' wou 
This would have been the hon~ura e an Had they done so they wo_uld ~ave 
have been in the interest of thetr S~ate. o But however much thei r f~1lure 
erved their fatherland and humantty als . . . and hold that Jnternat1onal 

. bl re of the opm1on . f 
is morally repnmanda . e, we a acted had not developed to the p~mt o 
Common Law, a~ ~he !,me they _s? officers below the policy-makmg or 
making the part1c1pat1on of m1_Lit~ryl oflience in and of it elf. 

. • · J J into a cnmma 
pohcy-mfluencmg eve . . d rmitation on the 

as a restnct1on an 1 . . . . 1 " International Law operates r ·1 the obligations which md1 ~1dua s 
overeignty of nations. It may a~s~1e\~\nternational obligation w~1ch are 

owe to their states, and create fo h t they must be carried ut even if to _do 
bindjng upon them to an extent_ t . a . f state. But the limitation which 
so violates a positive law or d1_rect1ve o on national sovereignty, or on 
International ~o~mon. Law r i~ia~~i~ self-imposed or impo _ed by the 
individual obhgat1ons, is a im1 t" nal community, for it I by such 
composite thinking in the inter;: raw comes into being. If there _is no 
democratic processes that Comm . f the world as to a particular . . ng the nations o generality of opm1on amo 
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restriction on national sovereignty or on the obligations of individuals 
toward their own state, then there is no International Common Law on such 
matter. 

" By the Kellogg-Briand Pact the sixty-three signatory nations including 
Germany, renounced war as an instrument of National Policy. If this, as 
we believe it is, is evidence of a sufficient crystallization of world opinion 
to authorize a judicial finding that there exist Crimes against Peace under 
Interna tiona l Common Law, we cannot find that law to extend further than 
such evidence indicates. The nations that entered into the Kellogg-Briand 
Pact considered it imperative that existing international relationships should 
not be changed by force. Jo the preamble they state that they are: 

'. . . persuaded that the time has come when . . . all changes in 
their relationships with one another should be sought only by pacific 
means.' 

" This is a declaration that from that time forward each of the signatory 
nations should be deemed to possess and to have the right to exercise all 
the privileges and powers of a sovereign nation within the limitations of 
International Law, free from all interference by force on the part of any 
other nation. As a corollary to this, the changing or attempting to change 
the international relationships by force of arms is an act of aggression and if 
the aggression results in war, the war is an aggressive war. 1t is, therefore, 
aggre sive war that is renounced by the pact. 1t is aggressive war that is 
criminal under International Law. 

" The crime denounced by the law is the use of war as an instrument of 
national policy. Those who commit the crime are those who participate at 
the policy-making level in planning, preparing, or in initiating war. After 
war is initiated, and is being waged, the policy question then involved becomes 
one of extending, continuing or discontinuing the war. The crime at this 
stage likewise must be committed at lhe policy-making level. 

" The making of a national policy is essentially political, though it may 
require, and of necessity doe require, if war is to be one element of that 
policy, a consideration of matters military as well as matters political. 

" It is self evident that national policies are made by men. When men 
make a policy that is criminal under International Law, they are criminally 
responsible for so doing. This is the logical and inescapable conclusion. 

" The acts of Commanders and Staff Officers below the poLicy level, in 
planning campaigns, preparing means for carrying them out, moving against 
a country on orders and fighting a war after it has been instituted, do not 
constitute the planning, preparation, initiation and waging of war or the 
initiation of invasion that International Law denounces as criminal. 

" Under the record we find the defendants were not on the policy level, 
and are not guilty under Count I of the Indictment. With crimes charged 
to have been committed by them in the manner in which they behaved in 
the waging of war, we deal in other parts of this Judgment." 
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·brty oif the Wehrmachtfor War Crimes 
(v) Respons, 1 1 • d b the 

. . l inted out that war crimes had been comm1!te . y • 
The Tnbuna P? " deliberate gross and continued v1olat1on of 

Wehrmacht(l) which :Se~~ war as well 'as of the Hague Re~ulation (1907) 
the customs and usag . (1929) and of the International Common 

d th Geneva Convention . I MTt y 
an e .b I I adopted a finding by the lnternationa i • ar 
Law."(2) The Tn ~na a so ffences committed by the German Army 
Tribunal that certain s!atle~ o f laws of war (3) The Judgment then 

· T ns were v10 at10ns o · . d . 
against c1v1 ta . f the defendants with these offence is •·-stated that, " The connection o . . . " 

d f . our discussion of the md1v1dual cases. pose o m 

(vi) The Plea of Superior Ord: rs(4) • 

The Tribunal dealt with this plea as follows . . d 
l C ·1 Law No 10 Art. II , Secs. 4 (a) and 4 (b), prov1 e 

" Contro ounc1 . . . . ' whether as Head of State 
' 4 (a) The official position of any person,De t does not free 

. ffi . I . Government partmen ' 
or as a responsible_ o_ . c1a m a . . r entitle him to mitigat ion of 
him from respons1b1hty for a cnme o 

punishment. t the order of hi 
(b) The fact that any person acted pursua~t ofrom respon ibility 

· does not free him Government or of a superior . . . . ' 
,. . but may be considered m m1t1gat1on. ,or a cnme, . 

d d fi ·te They relate to the cn me 
These two paragraphs ar~ clear ~n 10 \~;. If, Secs. I (a), I (b) and I (c). 
defined in Control Counc1l _Law o. ' . I o ition in the armed force 
All of the defendants in this case helf 8 offic1\{ Commander-in-Chief of the 
of the Third Reich. Hitler from 19 e ;i:i~and Military Authority in the 
Armed Forces and was the Suprem the force and effect of law. Under 
Third Reich, whose personal _decrees:e~:nce to the crimes set forth in Contr<:>I 
such circumstances to recognize as adant acted pursuant to the order of h1 
Council Law No. 10 that_ a defe7d be in practical effect to say that all the 
government or of a supenor wou h ·11 of Hitler alone becau e he 
guilt charged in the Indictment was t e gu/ the State and the supreme 
alone possessed the law-making pod,~er ? s To reco1mize such a con-

. ·1 d military irecuve . -authority to issue c1v1 an d. 
gnize an absur 1ty. 

tention would be to reco . . f C ntrol Council Law 
rt the prov1s1on o O . .. It is not necessary to suppo C r we are bound by it as one 

No. to, Art. II, Secs. 4 (a) and (b), _by r;:s~:~c~on as a Judicial Tribunal. 
of the basic authorities under which 

Reason is not lacking. d ed is the inju ticc 
h ·1 ted arguments a vane . 

.. Inasmuch as one of t e re1 era_ . ·tty of the crimes set forth m 
of even charging these defendants with being gut 

· i11sr - (') See pp. 16-19. . tion headed War Crimes . and Crt!ne :gainst 
(Z) This material appears under a. 5ract deal with the law relatmg to cnmesTrifunal 

Humanfty, but t:e ribu;~~ d!ie"~~';onsibility ·or W~rlim~n~f t~G;~~at1c:onventio~ 
humamty: In ea i_ng aa"inst humanity, as we:11 a~ a hreaGc rman population to murder 
characten7.ed as a cnme f h German Reich to msptre I e c the plan of the leaders O t e 

Allied airmen. I Vlll pp 90-2 
(3) See pp. 19-23. ,._ _ _ R ports pp. 13-22, Vol VII , p. 65, Vo· • · ' 
(') See also Vol. V of u"""' e ' 

and Vol. x, pp. 174-6. 
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the Indictment, when they were, it is said, merely soldiers and acted under 
governmental direct ives and superior orders which they were bound to 
obey, we hall briefly note what we consider sound reasons for the rejection 
of such a defence. 

'' The rejection of the defence of superior orders without its being in­
corporated in Control Council Law No. 10 that such defence shall not 
exculpate would follow of necessity from our holding that the acts set forth 
in Control Council Law o . IO are criminal not because they are therein 
et '"orth as crimes but because they then were crimes under International 

Co111mon Law. Internationa l Common Law must be superior to and, 
where it conflict with, take precedence over National Law or directives 
i ued by any nationa l governmental authority. A directive to violate 
Inte rn ational Criminal Common Law is therefore void and can afford no 
protection to one who violates uch law in reliance on such a directive. 

" The purpose and effect of all law, national or international, is to restrict 
or channelize the action of the citizen or subject. International Law has 
for it purpo e and effect the restricting and channelizing of the action of 
na tion . Since nation are corporate entities, a composite of a multitude 
of human beings, and since a nation can plan and act only through its agents 
and representatives, there can be no effective restriction or channelizing of 
national action except through control of the agents and representatives of 
the nation , who form its policies and carry them out in action. 

" The State being but an inanimate corporate entity or concept, it cannot 
a uch make plans, determine policies, exercise judgment, experience fear 
or be rest ra ined or deterred from action except through .its animate agents 
and repre entatives. It would be an utter di sregard of reality and but 
legal hadow-boxing to say tha t only the State, the inanimate entity, can 
have guilt, and tha t no guilt can be attributed to its animate agents who 
d '.!vise and execute its policies. Nor can it be permitted even in a dictatorship 
that the dictator, absolute though he may be, shall be the scapegoat on 
whom the sins of all hi governmental and military subordinates are wished ; 
and that, when he i driven into a bunker and presumably destroyed, all the 
im and guilt of his subordinates sha ll be considered to have been destroyed 

wit h him . 

·• The defendant in thi case who received obviously criminal orders 
were placed in a difficult po ition but ervile compliance with orders clearly 
criminal for fear of some di advantage or punishment not immediately 
threatened cannot be recognized as a defence. To establish the defence of 
coercion or necessity in the face of danger there must be a showing of 
circumstances such that a rea onable man would apprehend that he was in 
such imminent physical peril as to deprive him of freedom to choose the 
right and refrain from the wrong. No such situation has been shown in 
th i ca e. 

" Furthermore, it i not a new concept that superior orders are no defence 
for criminal action. Article 47 of the German Military Penal Code, adopted 
in 1872, was as follows : 

' ff through the execution of an order pertaining to the service, a 
penal law is violated, then the superior giving the order is alone 
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"bl However the obeying subordinate shall be punished as respons1 e. . ' . 
accomplice (Te1lnehmer) . . 

, I if he went beyond the order given to him, or . 

' ((2~ if he knew that the order of t~e superior con~rned an act which 
. . ed at a civil or military cnme or offence. 

aim · " h. " · 
. . 1940 omitted the last two words to •~ . m 

The amendment of th~s m . 2 hanged the words, " civil or m,htary 
S ction I above ~~d m .. se;~;r:l o~ military crime or offence. " lf this 
crime or offence, tofli g . t nded rather than restricted the scope of 
amendment had any e ect, it ex e 
the preceding act. d 

. · I b Goebbels, the Reich Propagan ~ 
" 1t is inter~stmg to note t~\~~ a;~~/iis1her Beobachter, the official Naz, 

Minister, which appeared I t . d the followino correct statement 
publication, on 28th May, 1944, con ame . o 

of the law : . . l that a soldier in the case of a 
' It is not provided in any military a~h t because he pa se the 

. . empt from pums men . 
despicable cnme !s ex . . 11 ·r the orders of the latter are m 
responsibility to hts superior, espec1a y ' rt and every international 
evident contradiction to all human mora ' y 
usage of warfare.' " I 

of responsibility for passing on illega Turning to the specific problem 
orders the Tribunal said : ·u l 

, b roes responsible for the transm1 ~ 
.. It is urged that a commander _ec? I d Such a conclusion this 

h t r of a cnmma or er. h . f 
in any mann~r w a soeve . The transmittal through the c am o 
Tribunal considers too far_ reachmg. . of an order. Such orders carry 
command constitutes an ,mplement~t,on h ·ssues them and of the subor­
the authoritative weight of the supen~~ ~o~ ~ompliance. The mere int~r­
di nate commanders who p~ss them ·tr an order directed by a superior 
mediate administrative function oftransm1 ,_ng ot considered to amount to 
authority to subordinate units, however, h,s n gh whose headquarters uch 
• · b the commander t rou · tances such implementation Y . . · ine function which in many m . 
o rders pass. Such transmittal is a rout mander without being called to his 
would be handled by the staff of the com "fon to screen orders to trans­
attention. The commander is no~ int ar!~~;~g agency, has been by-pas ed 
mitted. His headquarters, as an ,mp e 
by the superior command. · · al 

t the nature of a cnmm . . . ust be drawn as o ' It ·s 
" Furthermore, a dtstmction m . n which any army operate . ' 

order itself. Orders are the basis upo d s are issued to be carried out. 
ba ic to the discipline of an ari:ny •~at .0 ~ er Without it, no army ca? be 
Its discipline is built 1:1pon th•~ pnn~n;· upon a sol ,er in _ a subordm~te 
effective and it is certamly not mcun:i for questionable pomts of legahtr 
position to screen ~he _orders of supeno~s ht to assume that the ord~rs of ~1s 
Within certain lim1tat1ons, he has the rrg d which are issued to him are m 

S h·ch he serves an superiors and the tate w 1 
conformity with International Law. d charged 

field commanders an were 
" Many of the defendants here ~ere b t Their legal facilities were 

·b·1· · ·n active com a· d ·n the with heavy respons1 11tJes 1 Military comroan ers • 
limited. They were soldiers-not lawyers. 
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field with far reaching military responsibilities cannot be charged under 
International La, , ith criminal participation in issuing orders which are 
not obviou ly criminal or which they are not shown to have known to be 
criminal under International Law. Such a commander cannot be expected 
to dra, fi ne di tinction and conclusions as to legality in connection with 
order is ued by his uperior . He has t~e right to presume, in the absence 
of pecific kno, ledge to the contrary, that the legality of such orders has 
been properly determined before their issuance. He cannot be held criminally 
re p n ible for a mere error in judgment as to disputable legal questions. 

•· It i therefore considered that to find a field commander criminally 
responsible for the tran mitta l of such an order, he must have passed the 
order to the chain of command and the order must be one that is criminal 
upon its face, or one which he i shown to have known was criminal. " ( 1) 

(vii) Responsibility of a Commanding Officer for Acts not Ordered by Him 

The Tribunal continued : 
"_ While, as_ stated ,_ a commanding officer can be criminally responsible 

for implementing an illegal order of his superiors, the question arises as to 
whether or not he become responsible for actions committed within his 
command pursuant to criminal orders passed down independent of him. 
!he choice which he ha for oppositjon in this case are few: (I) he can 
issue an order countermanding the order ; (2) he can resign ; (3) he can 
sabotage the enforcement of the order within a somewhat limited sphere. 

" As to countermanding the order of his superiors, he has no legal status 
or power. A countermanding order would not only subject him to the 
severe t punishment, but would be utterly futile and in Germany> it would 
undoubtedly have focused the eyes of Hitler on its rigorous enforcement. 

" J-:Iis s~cond choi~~- re ignation-was not much better. Resignation in 
~ar-tu~e 1s not a pnv1lege generally accorded to officers in an army. This 
1s true m the army of the United States. Disagreement with a State policy 
as expres_sed by an order affords slight grounds for resignation. In Germany, 
under Hitler, to assert uch a ground for resignation probably would have 
entailed the most serious consequences fer an officer. 

" Another field of oppo ition was to sabotage the order. This he could 
do only verbally by per onal contacts. Such verbal repudiation coulct never 
be of sufficient scope to annul its enforcement. 

"A fourth decision he could make was to do nothing. 

"Control Council Law o. 10, Article 2, paragraph 2, provide~ in 
pertinent part as follows : 

' Any I?Crson without regard to nationality or the capacity in which 
he ac_ted, 1_ dee~ed to have committed a crime as defined in paragraph l 
of this ~rt1cle, 1f he . .. (b) was an accessory to the commission of any 
such ~nme or ordered or abetted the same or (c) took a consenting part 
there,~, ?r (d) w~s connected with plans or enterprises involving its 
comm1ss1on. . . . (emphasis supplied). 

<1) This is the test applic-d as a rule to the plea of superior orders in general · see Vol V 
pp. 19-22. ' . ' 
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" As heretofore stated,(1} his "connection " is con trued a requmng a 
personal breach of a moral obligation. Viewed from a n international 
tandpoint, such bas been the int~rpretation of p~eced!ng_ Tribunal . Thi 
onnection may however be negative. Under ba 1c pnnc1ple of command 

authority and responsibility, an officer w~o mere~y tan~ by while h! 
ubordinates execute a criminal order of his supenor which he know 1 
riminal violates a moral obligation . under International Law. By d ing 

nothing 'he cannot wash his hands of international re pon_ ibility_. Hi only 
defence lies in the fact that the order was from a upenor which Control 
Council Law No. 10 declares constitutes only a mitigating circum tance." 

At a later point in its Judgment, the Tribunal returned to the que tion of 
the responsibility of commanders of occupied territories for offence other 

than those ordered by them : 

"The defence in this case as to the field commander on trial ha been 
partially based on the contention that while criminal act m~y ~a e occurred 
within the territories under their jurisdiction, that the e cnmmal act were 
committed by agencies of the State with which they were n~t connected and 
over whom they exercised no supervision or control. It I conceded _th~t 
many of these defendants were endowed with executi_ve power but 11 1s 
a serted that the executive power of field commander did not extend I~ t~e 
activities of certain economic and police agencie which operated w11hm 
their areas ; that the activities of these agencies con tituted limitation upon 
their exercise of executive power. 

" In this connection it must be recognized that the re pon ibility . of 
commanders of occupied territories is not unlimited. It i fixed _ac~ordmg 
to the customs of war international agreements, fundamental pnnc1ple of 
humanity, and the authority of the commander which ha been d_elega_te~ to 
him by his own government. As pointed out heretofore, ht cnmmal 
responsibility is personal. The act or neglect to act mu t be voluntary _and 
criminal The term" voluntary "does not exclude pressure or c~mpul ions 
even to ~he extent of superior orders. That the _ choi~e ~~ . a difficult 0 :~ 

does not alter either its voluntary nature of its cnmmahty. From . 
international standpoint, criminality may arise by rea~o~ that the act is 
forbidden by international agreements or is in~erently cnmmal and c~n_t~ary 
to accepted principles of humanity as recog~1zed a~d accepted by ciV1hze~ 
nations. In the case of violations of mtern~t1onal . agreements, th 

criminality arises from violation of the agreement 11self- 10 other ca es by 

the inherent nature of the act. 

"War is human violence at its utmost. Under its impact, e~ce . ~s of 
· · · · The mea ure of such md1 1dual 
md1v1duals are not unknown m any army. h d d 
excesses is the measure of the people who compose the army and t e tan ar 
of discipline of the army to which they belong. The German Army was, 
· · · · Th t gedy of the German Wehrmacht m general, a d1sc1pltned army. e ra . . . 
and these defendants is that the crimes charged agamst them stem pnmanly 

(1) 1be T ·b 1 had ruled that : " For a defendant to ~ held c~iminally responsible1, n una ral bligation fixed by mtemauonal law, a persona 
there must ~ a breach ~f some mo of . . hcrent criminality under international 
act voluntarily done with knowledge o its in 

law." 
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from it highe t milita ry leader hip a nd the leadership of the Third Reich 
it elf. 

"Military ubordina tion i a comprehensive but not conclusive factor in 
fixing criminal respon ibility. The a uthority, both administrative and 
military, of a commander and hi criminal responsibility are related but by 
no mean co-exten ive. Modern war such as the last war, entails a large 
mea ure of de-centra liza tion. A high commander cannot keep completely 
informed of the detai l of military operations of subordinates and most 
a suredly not of every ad mini trative measure. He ha the right to assume 
tha t deta il entru ted to respon ible ubordinates will be legally executed. 
The Pre ident of the United State is Commander-in-Chief of its military 
force . C riminal act committed by those forces cannot in themselves be 
cha rged to him on the theory of subordination. The same is true of other 
high commander in the chain of command. Criminality does not attach 
to every individual in thi chain of command from that fact alone. There 
mu t be a per onal dereliction . That can occur only where the act is 
directly t racea ble to him or where his failure to properly supervise his 
ubordinate constitutes crim inal negligence on his part. In the latter case 

it mu t be a per ona l n'!glect amounting to a wanton, immoral disregard 
of the action of hi subordi na tes amounting to acquiescence. Any other 
interpretation of Interna ti ona l Law would go far beyond the ba ic principles 
of criminal law a known to civilized nations. 

" Concerning the re pon ibi lity of a field commander for crimes com­
mitted within the area of hi command, particularly as against the civilian 
population, it i urged by the prosecution that under the Hague Convention, 
a milita ry commander of an occupied territory is per se responsible within 
the area of hi occupation, regardle of orders, regulations, and the laws 
of hi uperior limiting hi authority and regardless of the fact that the 
crime committed therein were due to the action of the State or superior 
milita ry a utho rities which he did not initiate or in which he did not par­
ticipate. In thi re peel, however it mu t be borne in mind that a military 
commander, , hether it be of an occupied territory or otherwise, is subject 
both to the orders of hi milita ry uperiors and the State itself as to his juris­
di ction and functions. He is their agent and instrument for certain purposes 
in a po ition from which they can remove him at will. 

"In thi connection the Yama hita case(1) has been cited. WhiJe not a 
decision binding upon thi Tribunal it is entitled to great respect because 
of the high court which rendered it. lt is not, however, entirely applicable 
t the fac t in this case for the reason that the authority of Yamashita in the 
fi eld of hi operation did not a ppear to ha ve been restricted by either his 
military superior o r the State, and the crimes committed were by troops 
under hi command, wberea in the case of the occupational commanders 
in the e proceeding , the crime charged were mainly committed at the 
in lance of higher milita ry and Reich authorities. 

"It is the opinion of this Tribunal that a State can, as to certain matters, 
under International Law, limit the exercise of sovereign powers by a military 
commander in an occupied a rea, but we are also of the opinion that under 

( 1) See Vol. IV of these Reports, pp. 1-96. 
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ernationaJ Law and accepted usages of civilized nation , that he h~s ~~rtain 
Int on ibiJities which he cannot set aside or ignore by rea _on of ac t1V1ttes of 
r~ pown State within his area. He is the instrument by which th~ oc~upa_ncy 
hi~ ts. It is his army which bolds the area in subjection. It 1 ?J m1ght 
ex1~ h k s an occupied territory from reoccupancy by the a rmies of _the 
wh1_ eep h.· h ·1 1·nherently belongs. It cannot be said that he exerc1 e 
nauon to w ic I . h. . d . Y 

wer b which a civilian population is subJect to I m~a mg arm 
~~il~oat the ~ame time the State which he represent may ~om~ i_n to the area 

b"ch he holds and subject the populat_ion ~o murder of 1t c1t1zen and to 
w J ·nhuman treatment. The situation is omewhat a~alogou to the 
other 1 d . . . le of Interna tional Law that the army wh ich c~ptu res the 
a~:~~: 0 f :~~~~versary has certain fixed responsibilitie a to the.ir care and 

treatment. 

" f the o inion , however, as above pointed out in other a peel 
v:1e are o p . commander must have knowledge of the e 

of this case, that !he occupy1~g- . t criminally neolect to interfere in their 
offences and acquiesce or par~c1pa e or ·ued mus; be patently criminal. 
commission and that the o ences comm1 . ·onal Law uch respon ibility 
But regardless of whether or not under [nter~att . ibility of the 
i fixed upon him, under the particular facts in this cf e; ; ~ ~;~ect we quote 
commanders in question rests upon other facto~ . n I St ff in War Time, 
certain provisions of the H andbook for the enera a 
pertinent to executive power : . 

. . by milit ary commander 1s 
• (5) The exercising of executive power . h Feld) 

. d by o 20-24 of Army Reg. 90 (of the Army int e J • 
governe • · ch· f f . . . d th Commander-in- ie o 

• (6) If a Zone of Operation is deter~~n~C,hie; of the Armie receive at 
the Army and the Commanders tn . at the declara tion of a tate 
the declaration of a state of_d_cfence o:tive ower in thi territory, 
of war, authority for exerci mg exe2c d f of the Reich Defen e 
without further order (pa ragraph an 

Law). S me Commander of ihe Wehr-
• In other cases, the Fuehrer ~nd up:\cisin executi e p wer to the 

macht can transfer such authonty ford ex: C ;m~nder -in- hief of the 
Commander-in-Chief of the Army an t e 0 

Armies. · 1 d·ng the . th entire State power m u I 
• (7) The executive power co~pn es e. ct · to the independence of 

right of issuing laws without_ preJU d1ce1ith executi e power can 
jurisdiction. Those per ?ns 1r e::;rit~~y in which autho rity for 
decree local orders affecting t e h or tran ferred to them, 

. . h b turned over to t em . . d exercising as. een . . t·ons to the a uthont1es an 
. 1 t and issue mstruc J • f h set up spec1a cour s, . · med with the excep11on o t e 

offices competent in the territory naS ' e Pru ian Provincial 
Supreme Reich Authorities the upremSDAP 

· hi ·1 ng of the · 
Authorities, and the Reic ei u p 1·an Provincial 

h · · Supreme ru 
• (8) The Supreme Reich ~ut ?nties, f th SOAP can decree orders 

Authorities, and the Rei~hleitung 0. e wer has been tran ferred, 
for the territory into which executLv_e po ted with executi e power. 

t "th the persons mves d ffi only by agreemen WI . t the authorities an o ces 
Their right of issuing inSlr~ctL?nt ~ everthele s, the right of 
subordinated to them remams 10 ac · 
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i uing in !ruction by the person invested with executive authority 
take precedence. 

• (9) uthority for e erci ing executive power is incumbent only on the 
per on inve ted . Jt can be transferred further only inasmuch a 
an authorization i ordered thereto actually or legally. 

' ccordingly, per ons inve ted with executive power are authorized to 
entru t ubordinated office with the execution of individual missions. 

'( I 0) The law , d ere~ , etc., whjch are valid at the transfer of the 
executi ·e Power retain their validity so long as the person invested 
with executive power encounter no contrary order. 

' ( 11 ) The Commander-in-Chief of the Army regulates the exercising 
of executive power through the Commanders-in-Chief of the 

rmie. 

' The revi ion of que tion which occur in the exercising of executive 
po, er doe not fall into the realm of work of the Army judges. The 
civilian commi ioner with the High Command of the Army is assign_ed 
for that purpose to the Commander-in-Chief of the Army ; the chiefs 
of the ci ii admini tration, to the Commanders-in-Chief of the Armies. 
Per on invested with executive power are authorized, however, to call 
in the Army judge a igned to them as counsellors, especially in the 
decreeing of legal order of penal law content.' 

" It i therefore apparent that executive power under German law is the 
exerci e of overeign power within an occupied area conferred upon a 
military commander by the State. The defence has undertaken to minimize 
to a large extent thj ~ ide authority, but in view of the above document, it 
does not appear to be the mere shadow of authority contended. In fact, 
the e provi ions fix upon an occupying commander certain responsibilities 
a to the pre ervation of law and order within his area. 

" The contention of defendant that the economic agencies were excluded 
from their exercise of executive power is disproved by various documents 
which will hereafter be cited in con idering the guilt or innocence of de­
fendant on trial. And regardle s of that fact, the proof in this case also 
e tabli he a voluntary co-operation of defendants on trial with these 
economic agencie in the futherance of their illegal activities. 

" The defence contends that the activities of the Einsatzgruppen of the 
Security Police and SD were beyond their sphere of authority as occupational 
commander , because the State had authorized the illegal activities of these 
poljce unit and o Limited the executive power of the occupatjonal com­
mander . However, the occupational commanders in this case were 
bearers of executive power and, one and all, have denied receipt of any 
orders howing, or knowledge of, a State authorized programme providing 
for the illegal activities of the Ein atzgruppen. 

" One of the functions of an occupational commander endowed with 
executive power, was to maintain order and protect the civilian population 
again t illegal act . In the ab ence of any official directives limiting bis 
executive power a to the e illegal acts within his area, he had the right and 
duty to take action for their suppression. Certainly he is not in a position 
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t d that these activities were taken from hi field of executi e power 
to c~n en ·ors when he knew of no such action on their part. b) ht upen 

.. The sole question then as to uch defenda~ts in thi ca e i \ hether _or 
n t they knew of the criminal activitie of the Em atzgruppen f the Security 
Police and SD and neglected to uppress them. 

•. It ha been urged that all of the def~ndant in thi ca e mu. t ha e had 
k o vledge of the illegal activities of the Emsatzgruppen . . lt ha oeen ar_gue~ 
t;at' because of the extent of their murder progra~me m th\ oc~~pt10na 

d by reason of the communications available to t e tg com-
area d an d the fact that they were in command of the e area , the mu t man er , an . 
nece arily have known of th1 programme .... 

.. It i true that extermination of uch a larg~ n_ui:nber of people 11:u . t 
nece arily have come to the atte~tion of many _ i?d1v1du~I ~~/~f \~~~ 
e~tabli hed that soldiers in certain area paructpated m 
execution . 

·· In many respects a high co~ander i~:~: ~;:t~o,~~1t0w:ro:~mo:t 
fro m information as to facts which may s were in many in tance far 
ordi nate to him. In the first place, [thes~~:;o~ the common oldier and 
re moved from his headquarters._ n atac~t:,{th the high commander and 
junior officers do not have extensive con 
taff officers. 

k . to con ideration in connection with 
" Another factor 11:ust also be ta e\•~- . the dual nature of it function . 

the activi ties of the Emsatzgruppen. . h tshi . minal liquidation of certain 
h h d ·1 was charged wit t e en . . . . 

On t e one an , 1 · . . d legitimate police actt v1tte m 
element ; on the other ~and, it exercise munication or the armie ' in 
connection with the secunty of the r~ar com .11 
which capacity it operated largely agam t guen a · ... 

kee I e criminal act1v1t1e of 
" Another factor was the effort ma~: to p 

the e police uruts from the Wehrmacht. 
. . reasons why the accu ed did not 

After some further d1scuss10~ _o~ thef the Ein atzgruppen, the Tribunal 
know the full extent of the act1v1t1es o 
concluded: 

. the knowledge of criminal act of 
'. Other factors to be con idered ~ :~e time the \ocalitie ' the combat 

the SIPO and SD by defen~a~~s is d the nature of the command. 
ituation the extent of the activittes, an 

' . . factor con idered and the ource of 
" This, in brief, su~anzes the_ 11:am h criminal respon ibility of the 

knowledge appraised 1?- determi~ing \: ctivities of the Ein atzgruppen 
defendants in this case m connection wi. a -1 is apparent we can draw no 
of the SIPO and SD. From this di I c~sSt?n t~is matter and must nece arily 
general presumption as to their know e _ge mdefendant to make a determina­
go to the evidence pertaining to the various 
tion of this question. 

. · t tablish the guilt of a defendant 
" And it is further pointed out th~tO O e d SD by acquie cence, not only 

from connection with acts of the SI an 
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mu t knowledge be e tabl i hed, but the tjme of such knowledge must be 
e tabli hed. " 

(vi ii) The Responsibility of Staff Officers 

The Tribunal aid : 

" Th_e re ha al o be~n .n:i~ch evidence and discussion in this case concerning 
t?e dut1e and r~ pon 1b_iht1e of taff officers in connection with the prepara­
t10? and tran m1ttal of illega l order . In regard to the responsibility of the 

h1ef-of-Staff of a field command the finding of Tribunal V in Case No. 7 
a ~o ce~tain defendant ha be_e? brought to the attention of the Tribunal.(1) 
It I pointed out tha t the dee, 10n a to Chiefs of Staff in that case was a 
factual determination and con tit utes a legal determination only insofar as 
it pertain to the particula r fact therein involved. We adopt a sound law 
the finding therein made, but we do not give that finding the scope that i 
urged by defence coun el in thi ca e to the effect that all criminal act 
within a command are the o le responsibility of the commanding general, 
and that hi Chief-of-Staff i ab olved from all criminal responsibility merely 
by rea on of the fact that hi commanding general may be charged with 
re pon ibility therefore. It i further pointed out that the facts in that case 
are not applicable to any defenda nt on trial in this case. 

" The testimony of variou defendants in trus case as to the function of 
taff officer and chier of taff ha not been entirely consistent. Com­

mand ing general on tria l have pointed out that there were certain functions 
which they nece sarily left to the chiefs of staff, and tha t at times they did 
not know of orders, hich might be i sued under authority of their command. 
Staff ot:Jice r on trial have urged that a commanding officer was solely 
re pon 1ble fo r what wa done in hi name. Both contentions a re subject 
to ome crutiny. 

" Jn regard to the function of taff officers in general as derived from 
variou document and the le t imony of witnesses, it is established that the 
dutie and fu nction of uch officer in the German Army did not differ 
widely from the dutie and functio n in other armie of the world. Ideas 
~nd genera l directive must be tran la ted into properly prepared order 
if they . a re to bec_ome effective in a milita ry organization. To prepare 
order I the function of taff officer . Staff officers are an indi pensable 
link in the chain of their final execution. Jf the basic idea is criminal under 
Jnternational Law, the staff office r who puts that idea into the form of a 
milita ry order, ei ther him elf or through subordinates under rum, or takes 
per onal action to ee that it i properly distributed to these units where it 
become effecti e, commit a criminal act under International Law. 

" Staff officers, except in limited field , are not endowed with command 
authority. Subordinate talf officer normally function through the chiefs 
of taff. The chief of taff in any command is the clo est officer, officially 
at lea t to the commanding office r. It is rus function to see that the wishes 
of hi commandjng officer are carried out. It is rus duty to keep his com­
man~ing officer informed of the activitjes which take place within the field 
of hJ command. It is hi function to see that the commandjng officer is 

( 1) See Vol. IU, pp. 34-92, and particularly pp. 89-90. 
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relieved of certain details and routine matters, that a policy ha ing been 
anno unced. the methods and procedures for ca_rr7!ng out uch ~olicy are 
pr perly executed. His sp~ere and per _onal act1v1ue vai:r accord1~g to th 
n ture and interests of his commanding officer and increa e m cope 
dependent upon the position and respon ibilitie of uch commander. 

• • Since a chief of staff doe not have command auth rit in the c~ain f 
ommand , an order over hi own igna ture doe n t ha e author~t ~ _r 
ubord inates in the chain of command. A hown by the record in th1 

ca e, however, he signs order for and by order of hi comma nding officer. 
In practice, a commanding officer may or may n_ot have een the e ~rd~r~ 
However, they are pre urned to express the w1 he of the commandine 
officer. While the commanding officer may not and frequently doe not ee 
the e orders, in the normal proce of command, he _i informe_d of them _a nd 
they are presumed to represent his will_ un_less repudiated b . h!~ · fa tlu_re 
to prop~rly exercise command authority I not the re pon 1b1ht of a ch ief 

of taff. 

" In the absence of participation in criminal order or their execut_ion 
wi thin a command, a chief of taff doe not become criminally re ~on ible 
fo r criminal acts occurring therein . He ha no command authont over 
ubordinate units. All he can do in uch cases is call t r.e~e matter t th: 

attention of his commanding general. Command authority and re pon 1-

bility for its exercise re t definitely upon hi commander. 

"Under normal military procedure, a commanding fllcer ~ign com­
munications to higher commanders. He al o in certai~ ca e . ,gn orier 
to subordinates which are considered to e tabli h ba ic policy_ or ; .0 e 
importance he wishes to empha ize ; but the majority f rder I due , in: 
command as shown by the record are i ued ' fo r · or · by or er_ an 
igned onl'y by the chiefof taff. All uch order are binding 0 ~ ubordhina_te · 

· h t ou aut onza-How far a chief of staff can go in i uing order Wit ou pre 1 
tion or without calling them to the a ttention of hi commander depend ufptoh1e1 

· • . . 1-fi , 1·00 hi - rank the nature o many factors mcludmg h1 own qua I ca 1 , ' d • -1 ' . . . h h. ommander an pnrnan 
headquarters his per onal relauonship wit I c f tT d t hold -1 
upon the pe;sonality of the commander. A chief O ·IT ta oe t n ed bel ~ 

. . . 1 h G Army cbier of ta were no u 
clencal pos1t10n. n t e erman . · . h staff ffi er were elected. 
an army corps. The rank and care ~v1th wh1c_bT . hich ou ld and in 
how in itself the wide cope _of their r: pon ~h\;t f '\aff a urning man 

many instances undo~btedly did ,_ r:. ~It in. t~eh he e er i ed in the name f 
command and executive re pon 1b1h11e \\ hie 
hi commander. . 

• h. 1der f certain r pon 1-
.. One of his main duties wa to relieve 15 c~mn~r If to tho e matter 

bilitje so that such commander could con ne ~ eour e the duty of 
considered by him of major importan~ef lte;:f ~he a tivitie , hich to k 
chief of staff to keep uc~ commande~ tn °~ 1 1 t a the were con idered 
place within the field of h1 command in o~a r 8 ; a other well accepted func­
of sufficient importance by uch com;an ffier. . n within the field of tneir 
tion of chiefs of staff and of a ll s~a ? cer h.1\ the con ider nece ar 
activitie , to prepare order and d,~ective w btc •tted 10 their uperior for 
and appropriate in that field and which a re u mi 
approval. 

G 
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' A tated heretofore, the re ponsibility allowed a chief of staff to issue 
o rder and directives in the name of his commander varied widely and his 
independent powers for exercising initiative therefore also varied widely in 
practice. The field for per onal initiative as to other staff officers also varied 
\ idely. That uch a field did exist, however, is apparent from the testimony 
of the va rious defendant who held staff positions and in their testimony 
ha e pointed out variou ca e in which they modified the specific desires 
of their uperiors in the interests of legality and humanity. If they were 
able to do this the same power could be exercised for other ends and purposes 
a nd they were not mere tran cribers of orders. 

" Surely the taff officers of the OK W did not bold their high ranks and 
po ition and did not ba k in the bright sunlight of official favour of the 
Thi rd and Thousand Year Reich by merely impeding and annulling the 
wi he of the azi master whom they served. 

" It over-taxes the credulity of this Tribunal to believe that Hitler or 
Kei tel or Jodi, or a ll three of these dead men, in addition to their many 
activities as to both military matters and matters of State, were responsible 
for the deta ils of so many orders, words spoken in conferences, and even 
peeche which were made. We are aware that many of the evil and 

inhumane acts of the la t war may have originated in the minds of these 
men. But it is equally true that the evil they originated and sponsored did 
not spread to the far-flung troops of the Wehrmacht of itself. Staff officers 
were indispensable to that end a nd cannot escape criminal responsibility 
for their essential contribution to the final execution of such _orders on the 
plea that they were complying with the orders of a superior who was more 
criminat.·· 

(ix) The Criminality of Certain Orders 

. The Tribunal sp~cifically declared to be criminal certain orders, par­
ticularly the following : the Commissar Order, with supplements,(1) the 
Barbaro sa Jurisdiction Order,(2) the Commando Order,(3) and the Night 
and Fog Decree.(') 

S~ak_in~ o~ t~at part of the _B~~barossa order which dispense~ with court­
m~rtial Jurisdiction over the c1vil1an population of occupied territory,(') the 
Tri bunal sa id : "court-martia l jurisdiction of civilians is not considered 
under International Law an inherent right of a civilian population and is 
not an inherent prerogative of a military commander. The obligation 
toward civilian population concerns their fair treatment. Court-martial 
jurisd_iction of a milita ry con:imander and its extent are determined by his 

upenor . 1t has been urged m this trial that there is no rule of International 
Law that guerillas be brought to tria l before a court and that this order 
au thori zing their dispo it ion on the arbitrary decision of an officer is therefore 
not illegal. There may be some doubt that trial before a court is in fact 
required under International Law. 

(1.) Seep. 23. 
(' ) See p. 29. 
(3) Seep. 34. 
(') See p. 37. The Tribunal also specifically declared criminal the order whose text 

appears on p . 38. 
(•) See p. 30. 
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" But in considering this order, it must be borne in mind that it was not 
solely applicable to guerrillas, and that it is an obligation upon an occupying 
force to provide for the fair treatment of the civilians within the occupied 
area.(1) Whatever may be said as to the summary proceedings against 
guerrillas, the allowing of such summary proceedings in the discretion of a 
junior officer, in the case of the wide variety of offences that were left open 
to him, is considered criminal. 

" Furthermore, the fourth paragraph of Section I above, in its most 
favourable construction is at best ambiguous, but the logical inference to 
be drawn from this section goes further in the opinion of the Tribunal and 
provides that suspected franc-tireurs may be shot, which is also considered 
illegal. 

" The fourth paragraph of Section I also provides for collective coercive 
measures to be applied immediately upon the order of an officer of at' least 
a battalion, etc., commander,' and is considered illegal in that it places 
no limitations upon such collective actions whatsoever. 

" For these reasons the first part of this order is considered illegal and we 
o find. " 

The Tribunal then continued : 
" With regard to the second aspect of thi~ order,_ th~t is the obliga~ion 

to prosecute soldiers who commit offences agam~t the 1~d1genous population. 
this obligation as a matter of International L~w 1s cons1der~d doubtful. _ _ 1:he 
duty imposed upon a military commander 1s the protection of the ~1v1han 
population. Whether this protection be a~s~~ed by the . prosecution of 
soldiers charged with offences against the c1v1ba_n P?P~lat1on, _or whether 
it be assured by disciplinary measures or otherwise, 1s 1mmaten~I from an 
international standpoint. This order in this respect . .. wa~ subJect to the 
interpretation that unwarranted acts against civilians constituted a breach 
of discipline. The illegal application ?f the orde~; therefore, re ted _ to a 
marked extent with the commanders m the field. Moreover, ~cho~ 6 
of paragraph I of the order " left the door open_ ~or commanders-in-chief 
of army groups opposed to the arbitrary prov'.s1ons of the_ order a to 
civilians, to take action to eliminate it from their areas. Thi the record 

shows none of them did. " 

The Tribunal completed its treatment of the Barbaro sa Juri diction 
Order with the following words : 

" This Tribunal does not hold field command~rs guilty for a faiJur_e to 
properly appraise the fine distinctions of ~nternat1onal La_w, nor for failure 
to execute court-martial jurisdiction which had _been taken away _fr?m 
them, but it does consider them criminally respons1bl~ for the tra~ m1ss1on 
of an order that could, and from its terms would, be illegally applied whe_re 
they have transmitted such an order withoot proper safeguards as _to_ 1t~ 
application. For that failure on their part they must accept cnmma 

, d · Id be argued that since guerrillas also are inhabitants _of 
() ~~ the .o~r ~~ a~ :~itled to a fair trial • in fact the weight of judicial authonty 
~~. ~efto~:; of ieQuiring that all alleged ~ar criminals or war traitors be gra~ted 
a fair t~aln bef~re execution. Regarding this question, and for the elements of the nght 
to a fair trial, see Vol. V, pp. 7~81, and Vol. VI, pp. 96-104. 

-
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re pon ibility for its mjsapplication within subordinate units to which they 
transmitted it. And in view of the relation of trus order to franc-tireurs, it 
take the view that while commanding generals might not be able under the 
provi ion of the Barbaro sa Juri diction Order to establish courts-martial 
to try them, such commanders were nevertheless responsible, within 
the areas of their command , for the summary execution of persons who 
were merely u peel (1) or those who, from their acts, were not in fact 
franc-rireurs at all, uch as the execution of the nineteen-year-old girl who 
wrote a ong derogatory of the German invader of her country." 

On the other hand, the Judgment contains the following passage in the 
cour e of the treatment of the re ponsibility of von Leeb : 

" Leningrad was encircled and besieged. Its defenders and the civilian 
population were in great straits and it was feared the population would 
undertake to flee through the German lines. Orders were issued to use 
artillery to ' prevent any uch attempt at the greatest possible distance 
from our own lines by opening fire as early as possible, so that the infantry, 
if pos ible is pared shooting on civilians.' We find this was known to and 
approved by von Leeb. Wa it an unlawful order ? 

" ' A belLigerent commander may lawfully lay siege to a place con­
trolled by the enemy and endeavour by a process of isolation to cause 
it surrender. The propriety of attempting to reduce it by starvation 
is not questjoned. Hence the cutting off of every source of sustenance 
from without is deemed legitimate. It is said that if the commander of a 
besieged place expels the non-combatants, in order to lessen the number 
of tho e who consume his stock of provisions, it is lawful, though an 
extreme measure, to drive them back, so as to hasten the surrender.' 
(Hyde, Vol. 3, Sec. 656, pp. 1802-1803.) 

" We might wi h the law were otherwise, but we must administer it as 
we find it. Consequently, we hold no criminality attaches on this charge." 

(x) Hostages and Reprisals 

As to this point, the Judgment states: 
" In the Southeast Ca e, United States v. Wilhelm List, et al. (Case 

No. 7),(2) the Tribunal had occa ion to consider at considerable length the 
law relating to hostage and reprisals. It was therein held that under 
certain very re trictive condition and subject to certain rather extensive 
safeguards, hostages niay be taken , and after a judicial finding of strict 
compliance with all pre-conditions, and as a last desperate remedy, 
hostages may even be entenced to death. It was held further that 
similar drast ic safeguards, restriction , and judjcial pre-conditions apply 
to so-called ' reprisal prisoners.' If so inhumane a measure as the killing 
of innocent persons for offences of others, even when drastically safeguarded 
and limited, is ever permi sible under any theory of International Law, 
killing without full compliance with ·all requirements would be murder. 

( 1) From this statement it seems that, when stating that .. here may be some doubt 
that trial before a court is in fact required under international law," the Tribunal was 
speaking of some category other than ·• those who were merely suspects." (See p. 83 
and footnote (1) thereto.) 

( 2) See Vol. VIII, pp. 34-92. 
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If killing is not permissible under any circumstance , than a killing with 
full complfance with all the mentioned prerequisites still would be murder. 

" In the case here presented, we find it unnece sary to approve or dis­
approve the conclusions of Jaw announced in aid Judgment as to the 
permissibility of such killings. In the instance of o-called ho tage taking 
and killjng, and the so-called reprisal killings with which we have to deal in 
this case, the safeguards and pre-conditions required to be ob erved by the 
Southeast Judgment were not even attempted to be met, or even suggested 
as necessary. Killings without full compliance with such pre-conditions 
are merely terror murders. 1f the law is in fact that ho tage and reprisal 
killings are never permissible at all, then also the o-called ho tage and 
reprisal killings in this case are merely terror murder . " 

(xi) Partisan Warfare 

On this point the Judgment begins : 

" The execution of parti an as franc-tireurs i connected with the 
Barbarossa Jurisdiction Decree in that it involve the treatment of civilian 
by the occupying and invading forces . 

" The record in this case contains much te timony, and among the 
numerous exhibits are many documents dealing with o-called parti an 
warfare. We deem it desirable to make some comment on the la, relating 
thereto before considering the cases of the individual defendants. 

" Articles I and 2 of the Annex to the Hague Convention are a follow 

' Article I 
' The laws, rights and duties of war apply not onl_y to ar':'i_e , but 

a lso to militia and volunteer corps fulfilling the following cond111on 
• (I) To be commanded by a person responsible for his ubordinate ; 

• (2) To have a fixed distinctive emblem recognizable at a di tance ; 

' (3) To carry arms openly ; and 
• (4) To conduct their operations in accordance with the laws and 

customs of war. 
' In countries where militia or volunteer corps con titute the army, 

or form part of it, they are included under the denomination •· army." 

' Article 2 
' The inhabitants of a territory which has not been occupied, who, 

on the approach of the enemy, spontaneously take up _arms to resist 
the invading troops without having had time to orga~1ze the~selves 
in accordance with Article I, shall be regarded a belligerent 1f they 
carry arms openly and if they respect the laws and cu tom of, ar.' 

" A failure to meet these requfrements deprives one so failing on capture 
of a prisoner-of-war status. 

" We have a strong suspicion from the record in this ca e that anti­
partisan warfare was u ed by the German Reich as a pretext for the exter­
mination of many thousands of innocent persons. 
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The Tribunal ruled that an order reading: " Every civilian who impedes 
or incite others to impede the German Wehrmacht is also to be considered 
a guerrilla (for in tance : in tigators, persons who distribute leaflets, non­
ob ervance of German order , arsonists, destroying of road signs, supplies. 
etc.), " clearly opened the way for " arbitrary and blood implementation." 
The Judgment continued: " Those falling into the various classifications 
were ummarily executed as partisans, and so classified in the reports. There 
is no warrant in the Rule of War or in International Law for dealing with 
such per on a Jranc-tireur , gueriJlas, or-bandits. Red Army soldiers in 
uniform were in some in tances shot as so-called partisans. There is, of 
cour e, no warrant in International Law for such action." 

The Tribunal pointed out that the executions of " 'partisan suspects• 
were a regular routine, and their executions were reported along with 
tho e of the so-called parti an . " It expressed the following view on such 
executions : 

" Suspicion is a state of mind of the accuser and not a state of mind or 
an act by the one accu ed. Jt is a monstrous proposition containing the 
very essence of license that the state of mind of the accuser shall be the 
determining factor, in the absence of evidence of guilt, whether the accused 
ball or shall not be summarily executed. But it is said that when those 

accused were captured they were interrogated and some were not executed, 
but released or sent to prison camps. But this is no defence, for it does not 
necessarily mean that those who were executed as suspects had been found 
guilty even by the informal interrogation by an officer, but only that the 
interrogator had not had his suspicion that they were guilty removed, so, 
under the order, they, being till suspected, were executed. This does not 
amount to even the minimum of judicial protection required before an 
execution. 

" The cla sification of the victims in the numerous reports in the record 
as partisan su pects is a natural and proper one to be made under the order 
for execution on mere suspicion of partisan activity. If, as defendants have 
contended, no uspects were executed until they were lawfully found and 
adjudged to be guilty, there was no need whatsoever for the distinction 
made in the cla sification. We find from the evidence that there were great 
numbers of persons executed in the areas of various of these defendants, 
who, under no stretch of the imagination were Jranc-tireurs, and great 
numbers of others executed solely on suspicion, without any proof or lawful 
determinat ion that they were in fact guilty of the offences of which they 
were suspected. The orders to execute such persons and mere suspects on 
suspicion only and without proof, were criminal on their face. Executions 
pursuant thereto were criminal. Those who gave or passed down such 
orders must bear criminal responsibility for passing them down and for 
their implementation by the units subordinate to them." 

(xii) The Interpretation and Applicability of the Hague and Geneva Conventions 

The Tribunal pointed out that : "Another question of general interest 
in this case concerns the applicability of the Hague Convention and the 
Geneva Convention as between Germany and Russia." The Judgment 
continues : " In determining the applicability of the Hague Convention, it 
must be borne in mind, first, that Russia ratified this Convention, but 
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Bulgaria and Italy did not. The binding eff~t of the_ Hagu~ Con~en~ion 
upon Germany was considered by t~e _IMT m the tnal agamst Goenng, 
et al. On page 253 of that Judgment, 1t 1s stated : 

' But it is argued that the Hague Convention does not apply in thi 
case because of the " general participation " clause in Article 2 of the 
Hag~e Convention of 1907. That clause provided: 

' The provisions contained in the regulation (Rules of Land 
Warfare) referred to in Article I as well as in the present Convention, 
do not apply except between contracting Powers, and then only if all 
the belligerents are parties to the Convention.' 
' Several of the belligerents in the recent war were not partie to thi ­

Convention. 
• In the opinion of the Tribunal it is not neces_ ary to decide ~ 

question. The rules of land warfare expre sed m the Convention 
undoubtedly represented an advance over exi tin~ International La, 
at the time of their adoption. But the Convention expre sly lated 
that it was an attempt " to revise the general law and customs of war,_" 
which it thus recognized to be then existing, but by _l~~9 these _rules laid 
down in the Convention were recognized by all c1v1J1zed nation , and 
were regarded as being declaratory of the law and custom of war 
which are referred to in Article 6 (b) of the Charter.' 

"It is apparent from the above quotation that the view adopted by the 
J MT in that case as to the Hague Conventions wa that they were declaratory 
of existing International Law, and therefore binding upon G_erma~y. In 
this connection it is further pointed out that the defence m th1 ca e, 
particularly as regards partisan warfare, primarily is based upon the ~act 
that partisans could be shot or hanged since under the Hague Convention 
they were not lawful belligerents. The def~nc~ can hardly contend that 
Germany was in a position to so~t out _as bmdmg on her only tho_ e pro­
v1s1ons of these Conventions which u1ted her own p~rpo e · Like the 
lMT we do not feel called upon in this case to determme , h_ether o~ not 
the Hague Conventions were bi~ding u~on ~ermany as an mternauonal 

t We adopt the principle outlined m that case to the effect_ that 
:;1::~!n~e these provisions were binding as declaratory of lnternauonal 
Law." 

Of the applicability of the Geneva Convention, t~e Tribunal aid that_: 
" It is to be borne in mind that Russia was n~t a ignatory . ~o_wer to thi 
Convention. There is evidence in this case denve~ fro"!- a divi t0nal order 

f G . d. . . that Russia had signified her mtent1on to be o bound. 
o a erman 1v1s1on · . h' d n which to 
However, there is no authoritative document i~ t .1s rec;r :po 't d the 
base such a conclusion. In the case of Goenng, et a ·• a ove ci e • 
IMT on page 232 state<! as follows : 

' 'The argu~ent in defence of the charge with regard to the murder 
and ill-treatment of Soviet prisoners of w~r, th~t the ~.S.S<t: wa ~t 
a art to the Geneva Convention, is quite wtthou~ oun ation. . n 
tlh s! be 1941 Admiral Canaris protested agamst the regul~t1on ro: the rr:.~me~t ofS~viet prisoners of war, signed by General Reinecke 
on 8th September, 1941. He then stated: 
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" The Geneva Convention for the treatment of prisoners of war is 
not binding in the relationship between Germany and the U.S.S.R. 
Therefore only tne principles of general International Law on the 
t reatment of pri oners of war apply. Since the eighteenth century 
the e have gradually been established along the lines that war cap­
tivity i neither revenge nor punishment, but solely protective custody, 
the only purpose of which is to prevent the prisoners of war from 
further participation in the war. This principle was developed in 
accordance with the view held by all armies that it is contrary to 
military tradition to kill or injure helpless people .. . The decrees 
for the treatment of Soviet pri oners of war enclosed are based on a 
fundamentally differen t viewpoint." 

Article 6 (b) of the Charter provides that " ill-treatment ... of 
civi lian population of or in occupied territory ... killing of hostages 
. .. wanton destruction of cities, towns, or villages" shall be a war 
crime. In the main, these provisions are merely declaratory of the 
exi ting law of war as expressed by the Hague Convention, Article 46, 
which stated : " Family honour and rights, the lives of persons and 
private property, a well a religious convictions and practice, must 
be respected." ' 

' · It would appear from the above quotation that that Tribunal accepted 
as International Law the statement of Admiral Canaris to the effect that the 
Geneva Convention was not binding as between Germany and Russia as 
a contractual agreement, but that the general principles of International_ 
Law a outlined in tho e Conventions were applicable. In other ·words, it 
would appear that the IMT in the case above cited, followed the same lines 
of thought with regard to the Geneva Convention as with respect to the 
Hague Convention to the effect that they were binding insofar as they were 
in substance an expres ion of International Law as accepted by the civilized 
nation of the world, and 1hi Tribunal adopts this viewpoint." 

The Tribunal next dealt with two points of interpretation as follows : 

" One serious que tion that confronts us arises as to the use of prisoners 
of war for the con !ruction of fortifications. It is pointed out that the Hague 
Convention specifically prohibited the use of prisoners of war for any work 
in connection with the operations of war, whereas the later Geneva Conven­
tion provided that there shall be no direct connection with the operations 
of war. This situation is further complicated by the fact that when the 
proposal was made to definitely specify the exclusion of the building of 
fo rtification , objection was made before the conference to that limitation, 
and such definite exclusion of the use of prisoners, was not adopted. It is 
no defence in the view of this Tribunal to assert that mternational crimes 
were committed by an adversary, but as evidence given to the interpretation 
of what constituted accepted use of prisoners of war under International 
Law, such evidence is pertinent. At any rate, it appears that the illegality 
of such use was by no mean clear. The use of prisoners of war in the 
construction of fortifications i a charge directed against the field com­
manders on trial here. This Tribunal is of the opinion that in view of the 
uncertainty of International Law as to this matter, orders providing for 
such use from superior authorities, not involving the use of prisoners of war 
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in dangerous areas, were not criminal upon their face, ut a ma~ter which a 
field commander had the right to assume was properly determined by the 
legal authorities upon higher levels. 

,. Another charge against the field commanders in thi ca e i~ that of 
d. r·isoners of war to the Reich for use in the armament mdu try. 

en mg P . , - d t • " r the armament mdustry appears m numerou ocumen s. The term 10 · · · · . - f hi t ·t O Id 
While there is some question as to the mterpretatton o t s erm, 1 ~ - u 
a ear that it was used to cover the manufacture of arm a_nd munitJon . 
ii~vas nevertheless legal for field commanders to transf~r pn oners ?f war 

h R · h d thereafter their control of such pn oners terminated. 
to t e e1c an h . d . d by the 
Communications and orders specifying that t eir ~se wa es1re . 
. t industry or that prisoners were transm,tt d for the . armament 
i1~;:s~~n are not id fact binding as to their ultimate use. The~r u he dub­
·e uent to transfer was a matter over which the field comman er a no 
~o~trol Russian prisoners of war were in fact used f~r ~ any purpo ~ 
outside. the armament industry. Mere statements of th, km? cannot 
aid to furnish irrefutable proof against the defendants f~f thl ~lle~a~~ t ~! 
ri oners of war whom they transferred. . In any event, ' a e en a 

he held accountable for transmitting prisoners of ~a r to the arm a_ment 
. h ·ct ould have to establish that prisoners of wa r hipped industry, t e ev1 ence w 
fro m his area were in fact so used. 

" Therefore as to the field commanders in this case, it is our opinion t~at, 
' ·b·t· t be fixed upon the field comman ers 

upon the evidence, respons1 t tty canno . ment indu try " 
n trial before us for the use of prisoners of warm the arma . 

The Tribunal then returned to the question of the declaratory character 
of the Hague and Geneva Conventions : 

G C nventions expre s accepted 
" In stating that the Ha~ue and be e~~;~ th~t certain detailed pro i ion 

usages and customs of war, It muSI nf . ers of war can hardly be o 
pertaining to the care ~n~ !reat'!1en~ 0 

0 Ji~ i: binding only by international 
designated. Such _details It 1.s be~eve these rovision is not in issue in thi s 
agreement. But smce the v1olatton o o~her t~an to state that thi ju~gment 
ca e, we make no comme~t th~reonf h •sion as to Ru ian pn oners 
i in no way based on the v10lation ° sue provi 
of war. 

. . . h Ha ue and Ge eva Convention , 
'' Most of the proh1b1t1ons of both t e g . f the accepted view of 

. . l rly an expression o . 
considered 10 substance? a~e c ea G and the defendants on tnal 
civilized nations and bmdmg upon e~m~n~ussia The e concern ( I) the 
before us in the conduct of the war agamst ent of ·civilian within occupied 
treatment of prisoners_ of war ; (2) the ~rea ~ property therein ; and (3) the 
territories and spoliation and _ devaStatJOn ~er the Hague Convention, were 
treatment of Red Army soldiers who, un 
lawful belligerents. 

. 1 s from the Hague Rules of 
" We cite in this category the followmg rue 

Land Warfare: 
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" Article 4 : 

• Pri oncrs of war are in the power of th h . 
n~t of the individual or corps who capture t:em~stde Government, but 

They muSt be humanely treated ... , 

.. That_ part of Article 6 which provides : 
... The ta ks hall not be excessive ... ' 

.. That part of Article 8 which provides : 

• : . . Escaped prisoner who are retaken be . 
the_ir own army or before leaving the territo fore be1~g able to rejoin 
which captured them are liable to d . . 1· ry ~cup1ed by the army , • iscip mary purushment 

. Prisoners who, after succeedin . . . 
prisoners, are not liable to any . fint escapmg, are again taken 
flight., pums ent on account of the previous 

" Fro~ the Geneva Convention : 

" Th.a t part of Article 2 which provides : 

. ... They must at a ll times be hum 
particularly against acts of . 1 . anely treated and protected v10 ence msults and bl" . • " Th ' · ' pu 1c curiosity , 

. at part of Article 3 which provides . . .. 

• Prisoners of war have the right to ~ave . 
respected. Women shall be t d . their person and their honour 
sex ... ' reate with all the regard due to their 

" Article 4, which provide : 

'_The power detain ing prisoners f .· 
mamtenance. 0 war is bound to provide for their 

' Difference in treatment amon . . 
based _on the military rank, st!t~risoners i~ lawful only when it is. 
professmnal qualifications o f hof physical or mental health 

" ' r sex o t ose who profit thereb , , 
That part of Article 7 wh1"ch "d y. prov1 es· 

' Prisoners of war hall be · d 
pe "od f . evacuate within th h n a ter their capture to d t I e s ortest possible-
from the zone of combat for the ep~ sbeocated in a region far enough 

.. - m O out of danger . . .' 

Th'ose part~ of Article 9 which provide that: 
. . . : ·. Pnsoners captured in unhe I hf . -
is mJunous for persons com· &'. . a t ul regions or where the climate· 

d mg ,rom temperat · 
porte , as soon as possible to a C'. e regions, shall be trans-

and that : ' more ,avourable climate ' . , 

_', · · o prisoner may, at an tim . 
might be exposed to the fire } th e, be sent mto a region where he· 
p~otecrion from bombardment~ e c?mba! zone, nor used to give 
bis presence.' 0 certam pomts or certain regions by 

"Th at part of Article IO which "d • . prov1 es : 
Prisoners of war shall be lod ed . . . 

all possible guarantees of byg· g L~ bu1ldmgs or in barracks affording_ 
,ene an healthfulness .• .' 
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" Those parts of Article 11 which provide : 
'The food ration of prisoners of war shall be equal in quantity and 

quality to t!-"lt of troops at base camps ... ' 

and that: 
' ... A sufficiency of potable water shall be furni bed them 

" That part of.Article 12 which provides that: 
' Clothing, linen, and footwear shall be furni hed pri oner of war by 

the detaining Power . . . ' 

" That part of Article 13 which provides: 
' Belligerents shall be bound to take all sanitary measure necessary 

to . assu_re the cleanliness and healthfulness of camp and to prevent 

ep1dem1cs . 

" Article 25 : 
'Unless the conduct of military operations o require ick and 

wounded prisoners of war shall not be transferred a long a their 
recovery might be endangered by the trip.' 

" Article 29 : 
' No prisoner of war may be employed at labour for which be i 

physically unfit.' 

"That part of Article 32 which provides : 
'It is forbidden to use prisoners of war at unhealthful or dangerous 

work . . .' 

" That part of Article 46 which provides : 
' ... Any corporal punishment, any imprisonment in quarter \ ith­

out daylight and, in general, any form of cruelty, i forbidden ... ' 

" Article SO, which provides : 
' Escaped prisoners of war who are retaken before being able to 

rejoin their own army or to leave the territory occupied by the army 
which captured them shall be liable only to di ciplinary puni hment. 

' Prisoners who, after having succeeded in rejoining their army or in 
leaving the territory occupied by the army which captured them, may 
again be taken prisoners shall not be liable to any puni hment on 

account of their previous flight.' 

" That part of Article 56 which provides : 
' In no case may prisoners of war be tran ferred to penitentiary 

establishments (prison, penitentiaries, convict pri on , etc.) there to 

undergo disciplinary punishment .. .' 

"Under these provisions certain accepted principles of International 
Law are clearly stated. Among those applicable in this ca e are noted those 
provisions concerning the proper care and maintenance of prisoners of war. 
Also the provisions prohibiting their use in dangerous localities and employ­
ment, and in this connection it should be pointed out that we consider their 
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u e by combat troop in comba t areas for the construction of field fortifi­
cati ons a nd otherwi e to constitute dangerous employment under the 
co ndi ti on of modern wa r. U nder those provisions it is also apparent tha t 
the execution of pri soners o f war for a ttempts to escape was illegal and 
cri minal. 

' Al o, it is the opinion of thi s Tribunal that orders which provided for 
the tu rn ing o ver of pri soners of wa r to the SD, a civilian organization, 
wherein a ll accounta bility fo r them is shown by the evidence to have been 
lo t, co n tituted a criminal act, pa rticularly when from the surrounding 
ci rcum tances a nd published o rders, it must have been suspected or known 
that the ultimate fate of such prisoners of war was elimination by this 
mu rderous organiza tion." 

The J udgment conta ins the following pa ragraphs concerning the 
compulso ry u e of civili a n la bo ur : 

" Concerning the compulso ry use of the civilian population, spoliation, 
a nd deva ta tion within occupied a reas, the following provisions of the 
Hague Convention a re likewise cited as a pplicable in this case: 

' Article 43 : 

' The a ut hority of the legitima te power having in fact passed into 
the ha nds of the occupa nt, the Latter shall take all the measures in his 
power to restore, a nd ensu re, as far as possible, public order and safety, 
while respecting, unless absolutely prevented, the laws in force in the 
country. 

' Article 46 : 

' Fa mily honour a nd righ t , to live of persons, a nd private property, 
as well as religious convictio n a nd practice, must be respected. 

' Article 47 : 

' Pillage is for mally forbidden. 

' Article 49 : 

' Jf, in addition to the taxes mentioned in the above Article, the 
occupa nt levies o ther money contributions in . the occupied territory, 
thi sha ll o nly be for the needs of the army or of the administration of 
the territo ry in question. 

' Article 50 : 

o general pena lty, pecunia ry or otherwise, shall be inflicted upon 
the po pula ti on o n acco unt of the acts of individuals for which they 
ca nnot be rega rded as jointly a nd severally responsible.' 

" Tha t pa rt o f Arti cle 52 which reads as foliows : 

' Requ isition in kind and service hall not be demanded from 
municipalities o r inhabita nt except for the needs of the army of 
occuµa tio n. They hall be in proportion to the resources of the 
country, a nd o f uch a nature as not to involve the inhabitants in the 
obligatio n o f taki ng par t in military operations against their own 
co untry . . . ' 
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" That part of Article 53 which reads as follows : . 

' An army of occupation can only ~ake po e s1on of ca b, fund , 
d r able securities which are stnctly the property of the late, 

~n ~ea tarms means of transport, store and upplie , and , gene rally, 
a~p:~:able p;operty belonging to the Sta te which may be u ed for 
mili tary operations . . . , 

" Articles above quoted, it i appa rent that the comp~l_sory 
labo~n~~\~!ecivilian population for the _purpose of carrying out military 
operations against their own country was illegal. 

. h lso ry recru itment from the " Under the same _Articles, t e compu . R . h wa illegal. "(1) 
population of an occupied country for labour m the etc . 

. b the Tribunal that " the doctnne of 
It was pomted out, howeve~, y d Jn the variou treatises on 

military. necessity has been w1d~uc~r~fs~ussion on this questio n. It ha 
lntemat1onal Law there has been 't and to a certai n extent has 

. • t f a y German wn ers 
been the v1ewpo_m ~ m n h Tt ece ity include the right to do 
been contended m this case t at 1!11 i_ ary n ' ,, 
anything that contributes to the wmrnng of a \\ a r. 

The Tribunal expressed itself as follows : h . 
. b . t with sta ting that uc a view 

" We content ourselves on this s_ u ~ec d 11 I from the conduct of 
· d decency an a aw 

would eliminate all humamty an . T 'b I pud ·,,, tes as contra ry to the 
. . . h·ch this n una re ·• . ·r 

war and 1t 1s a contention w 1 . N d · milita ry nece ity JUSt1 Y 
accepted usages of civilized nations. or oes pied territ ory ei ther for 
the compulsory recrui~ment of labour ftm a~hoc~eich nor doe it ju t ify 
u e in military operations or for trans de~h~ w~ich is ~eces ary fo r t~1e _u e 
the seizure of property or goods beyon r fon a re none the le criminal 
of the army of occupation. Looting an_d ~p~ ~a \ but by the army a nd the 
in that they were conducted, not by 10 ivt ua s, 

Sta te. f wa r 
. . Ha ue Rule and the u age o 

" The devastation proh1b~t~d by the . g Thi rule i clear eno u~h but 
i that not warranted by m1htary neceSSit_y. •i·ta ry nece ity i difficult. 

. . h t constitutes m1 1 ' d the factual determmation as to ':' a . t s in retreat under a r uo us 
Defendants in this case were 10 many m_s anc~ou danger of being cut off. 

• • · h · ands were m sen . · k cond1t10ns wherem t etr comm d st nece a nly make quic 
• omman er mu d I Under such ctrcumstances, a c . . f hi co mmand . A great ea 

deci ions to meet the particular Situation ° 
'd ~ t ·• there • Tt the Tribunal a1 1 a_ . 

(1) Elsewhere in dealing with Reinhardt 's resp<?nns1bo'r' [he use of civilia i:is again ht. th1eh1cr 
' ·t the deportallO either w11 in is no international law that perm, s . ' t'ons for the needs of the arm~, f the occupyi ng 

will for other than on reasonable r~quisa I r areas or to the homel~n ° s been the 
area of the army or after. depofrta~aor ~ {Judgment, and Lhi~ consaSlent_liy ~i justify the 
power. This is the holding o ~ e · · · There is no m1 htary nece I d t la bour 
holding of all the Nuremberg Tntuna ls. ~~~pying force. If they_ were f~~~~a p~vileges 
use of civilians in such manner Y an he were given extra . ra tions or . ~n t a nd not 
against their will, it matters no~theJhef !t ti1 only in mitigation °~ Pt~~~ ~:se establishes 
for such matters cou_ld ~. consf1Her~ ·dt' .twas ~id : " ")"he evidence t ~ 'dant's command 
as a defence to the cnme. 0 ° .1 .. '~labour by units under the c en·nvolved the use 
without question the illegal use of Cl~~!! labour was not volunta ry a~d I a tional law." 
with his knowledge and con5:Cnt. as fortifications con ary_ t~ intern also Vol VII 
of civilians in the construction of fi~d s an offence agai n t c1valaans_. ~ see voi 1x' 
Regarding the deportation and slave I~ ur a mmitted aga in t property ng t , · ' 
pp. 53-8. On the question of war crimes co 
pp. 39-43, and Vol. X, pp. 159-66. 
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of latitude must be accorded to him under such circumstances. What 
con titute deva tation beyond miljtary necessity in these situations requires 
detailed proof of an opera tional and tactkal nature. We do not feel that 
in thi ca e the proof i ample to establish the guilt of any defendant herein 
on thi charge." 

The Tribunal then made the following remark : 

" Concerning the treatment of Red Army soldiers, the Hague Conventions 
provide : 

' Article I 
• The law , right , and dutjes of war apply not only to armies, but 

al o to militia and volunteer corps fulfilling the following conditions: 

(I) To be commanded by a person responsible for his subordinates; 

(2) To have a fixed di tinctive emblem recognizable at a distance ; 

(3) To carry arm openly ; and 

(4) To conduct their operations in accordance with the laws and 
cu toms of war. 

' In countries \ here militia or volunteer corps constitute the army, 
or form part of it, they are included under the denomination" army ".' 

" This Article define what constitutes a lawful belligerent.(1) Orders to 
the effect that Red Army old ier who did not turn themselves over to the 
German authoritie would uffer penalty of being treated as guerrillas, and 
imilar order , and the execution of Red Army soldiers thereunder, are in 

contravention of the rights of lawfu l belligerents and contrary to International 
Law. 

" lt ha been stated in thi ca e that American occupational commanders 
i ued imilar orders. Thi Tribunal is not here to try Allied occupational 
c?r:11mander but it hould be pointed out that subsequent to the uncon­
d1t1onal urrender of Germany, he has had no lawful belligerents in the 
field. " 

(x iii) The Findings on Counts If and /If 

The findings of the Tribunal a to von Leeb were as follows : 

' For the rea on above lated we find this defendant guilty under 
Count 111 of the Ind ictment for criminal responsibility in connection with 
the tra n mittal and application of the Barbarossa Jurisdiction Order. 

nder C~ntrol Council Law o. 10 it is provided that superior orders do 
not con t1tute a defence but may be considered in mitigation of an offence. 

" We believe that there i much to be said for the defendant von Leeb 
by _war of mjtigation. He was not a friend or follower of the Nazi Party 
o~ 1t 1deolog_y._ . He was a soldier and engaged in a stupendous campaign 
:,V il? r spon 1b1hty_ for hundred of thousands of soldiers, and a large 
10d1genou _p~pulat1on pread over a vast area. It is not without significance 
that no cnmmal order ha been introduced in evidence which bears his 
ignature or the stamp of hi approval. 

(') Regarding the sta tu of belligerent, see also Vol. V, pp. 27-30. 
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We find on the evidence in the record, and for the reasons above tated, 
the defendant is guilty under Count Ill of the Indictment, and not guilty 
under Count II thereof.'' 

Sperrle and Schruewind were found not guilty under Counts 11 and ID. 
Von Kuechler, Hoth, Reinhardt, von Salmuth Hollidt, von Roques, 

Rienecke, Warlimont, Woehler and Lehmann we re found guilty under 
Counts II and III. 

(xiv) The Sentences 
The Tribunal, before meting out sentence, said that : ' Each defendant 

receiving a sentence for a term of years shall receive credit upon the entence 
imposed upon him for such a period or periods of time a he ha been in 
confinement, whether as a prisoner of war or otherwi e, ince 7th May 1945." 

The sentences passed upon the accused found guilty were as follow : 

To life imprisonment : Hermann Reinecke and Walter Warlimont. 

To twenty years' imprisonment : Georg Karl Friedrich Wilhelm von 
Kuechler, Hans von Salmuth and Karl von Roques. 

To fifteen years' impri onment : Hermann Hoth and Han Reinhardt. 

To eight years ' imprisonment : Otto Woehler. 

To seven years' imprisonment : Rudolf Lehmann. 

To five years ' imprisonment : Karl Hollidt, and 

To three years' imprisonment : Wilhelm von Leeb. 
At the time of going to pre these entences had not been confirmed. 

(xv) A Defence Motion 

After the passing of sentences one of the Defence Coun el ro e and poke 
as follows: 

·• Your Honours on behalf of the entire defence, I should like to make a 
brief statement. The defence ha a certained that the judgment just 
pronounced is in contradiction with the decisions of other military ~ribunals 
in Nuremberg with respect to ba ic and important le~a_l pom_t . In 
accordance with Ordinance No. XI ,{1) the defence a k the m1htary tribunals 
to make a decision on that point by calling plenary e ion of all Tribunal . 
The substantiation of this motion will be handed in later in view of the time 
period allowed in that Ordinani;e." 

On the following day the President of the Tribunal ruled on thi motion: 

•· The Tribunal considered the judgment of other tribunal heretofore 
rendered in arriving at the judgment in this ca e a d is of the opinion there 
is no conflict with them and doe not de ire to hear argument on the motion. 
Accordingly, the motion for a plenary session filed on ~half _of all of the 
defendants is overruled without prejudice to uch furthe-r nght 10 the matter 
as defendants may have. "(2) 

(1) See V.01. IX, pp. 58-9. . . . 
(~) This finding illustrates the co~n_,ent ma_de •r:i the_ n~tes to th~ Fl,c~ Report (m Vol_. ~X, 

p. 59) that " the convening of a JOm~ ~s1on _1 w11hm the d,sc.reuon of the pre 1d~ng 
judge and it is not obligatory that a JOmt session should be held upon a IJl"llon being 
received from Counsel." 
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B. OTES ON THE CASE 
I. THE PROTECTIO OF PRISONERS OF WAR 

A glance ~t the _ content of the Judgment delivered in this, the High 
Command Tnal will reveal that a considerable number of separate legal 
matt~rs were dealt with by the Tribunal. Its treatment of some of these 
questions doe not break any fresh ground, and calls for no more than 
fo~tnote cross-reference to material contained in earlier volumes in this 
series. The words of the Judgment on the protection of prisoners of war 
however, a re among these which call for more extended comment. ' 

!_he Tri~unal substanrially adop ed the opinion of the Internationa l 
Military Tribun_al that the_ Hague Convention No. IV of 1907 had by 1939 
become recogn~zed as . ~eing merely declaratory of existing International 
Law, an~ that its prov1s10ns bound a ll belligerents irrespective of signature 
and despite the " general participation " clause.(1) 

Any attem~t to make an iden tical approach to the Geneva Prisoners of 
War C?nvention of I ~29(2) meets, however, with the possible objection, which 
the 1:ri_bunal recogrnzed,(3) that it contained "certain detailed provisions 
pertaining to the ca re and treatment of prisoners of war " which can hardly 
be_regarded as merely expressing accepted usages and c~stoms of war The 
Tribunal , faced "".ith this problem, was not content to declare as ·it did 
that th~ Convention ~as binding in so far as it was "in substance a~ 
expre ~~ot of Interna tional Law as accepted by the civilized nations of the 
wo~ld,. ( ) but went further and cited a number of articles therefrom(S) 
whi~h-1_t regar~ed as definitely being " an expression of the accepted view 
~tvilize~ nation and binding upon Germany and the defendants on trial 

ore u in the conduct of the war agai n t Ru sia.'"(6) 

~oun el for von Sa lmuth bad submitted in his closing speech that : 

A~c_or~ing to the IMT Judgment only the principles of general 
lnterna11onal Law namely of International Common L d h 
Geneva c r . . aw, an not t e 

b < on~en ion , are a_pphcable to Russian prisoners of war. 1t remains 
to e a~cer_ta~ned w~a t th~s common law constitutes. Common law is that 
law which _i s m keepmg with the consc ience of the civilized world and which 
took root in th: minds of all fair-mi nded men. That means however that 
Common Law I compo ed of the requirements of humanit;. A viol,ation 
of C~mmon Law must outrage the conscience of a fair-minded 
Tha_t 1 . the ca e with co_nsiderable a nd serious offence aga inst hu!e:~~~: 
for in tance murder and ill-treatment of prisoners of war." 

t ;ii~ be ~n tha t most of the provisions of the Geneva Convention 
w ic t_ e Tribunal . re~a rded a being merely declaratory of customary 
1 nternallonal Law did in fact provide against acts of 'obvious ill-treatment 

(') See pp. 86- 7. 
(") The problem here is one of appl" bT· f h · · 

signatories, no ·· general participat,·o•~. 1 •1•Y O tbe4: prov1s1ons of the Convention to non-
(3) See p. 89_ n c ause mg involved. 
(') See p . 88. 
($) And from the Hague Conve t' · d" · 

latter as being completely a codific;t/i;•orn •catmg tdhat the Tribunal did not regard the 
(•) See pp. 90-1. recognize usage. 
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or neglect of prisoners of war. In rather a special category is Article 50, 
relating to the lenient punishment of prisoners of war for attempting to 
escape, which in effect recognized that prisoners of war must nece arily 
desire escape and feel under a duty to a ttempt it, if the opportunity pre ent 
itself. · 

The Tribunal expressed opinions upon certain questions of detail in the 
field of the protection of prisoners of war and these receive treatment in 
the following paragraphs : 

(i) In his closing speech, Counsel for von Salmuth maintained : 

"Article 6 of the Hague Rules for Land Warfare prohibits any employment 
of prisoners of war on work connected with military operations. Thi 
prohibition, as a lready shown by the first World War, was too far-reaching. 
Observance of this excessive demand was impossible, since in the witch­
over of the entire economy to meet the requirements of war there remained 
hardly any work which could in no way increase the power of re i tance of 
the detaining State. After several interim solution , the Geneva Convention 
of 1929 therefore prohibited only such work as wa directly connected with 
military operations. This modification no more than an inadequa te 
emergency-solution of the problem. 

" The dividing line between whether work is directly or indirectly c n­
nected with military operation is debatable. The more the conduct of war 
develops towards total war the more intensive will be the penetrat ion f rea r 
area districts and the homeland by the progres ive method of war, and the 
more difficult it will become to di tingui h whether work i directly or 
indirectly connected with military operations. Of more importance than 
whether a certain kind of work is indirectly or directly connected with 
milita ry operations i therefore, in the opinion of profe urs of Interna ti onal 
Law, Oppenheim-Lauterpacht, Scheidt and other author the di tinction 
between work a imed at annih ila ting oldier or civilian of the pri ner ' 
homeland and work which merely serve to protect the member of the 
detaini ng State from de truction.(1) It is therefore fundamenta l to di -
tingui sh between work erving purpo es of aggre ion and work er ing 
purposes of defence. Prisoner of war cannot be expected to take pa rt in 
aggressive operations against their own country. On the other ha nd it i 
not unethical if they a re required to a sist in defen i e work . The con­
struction of field positions and fortification will alway erve the purpo e of 
defence. 

( 1) The Sixth Edition (Revised) of Oppenheim-1..auterpacht, International Law, Vol. Ir. 
p. 298, stated : •· As to prohibited work Article 31 lays down a follow : · Work done 
by prisoners of war shall have no direct connection with the operations of the war. In 
particular it i forbidden to employ pri oners in the manufacture or tran port of arm 
destined for the combatant units.' These prohibitions are not altogether free of ambiguity. 
. • . The term ' direct connection ' is not limited to work done in the fighting zone. For 
according to other provisions of the Convention- Article 7 and pri oner ought as a 
rule to be placed outside the fighting zone. But does it cover the digging of tren hes 
and building of fortifications in places removed from the military operation ? It will 
also be noted that Article 31 probably does not exclude the manufacture of war material 
other than a rms and munitions, provided again that it has no direct connection with 
military operations. The question whether pri oners of war can be compelled to con truct 
fortifications and the like is just as much controverted as the question whether enem 
civilians can be forced to do such work." 

H 
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•· Thi: i nut prohibi ted in Article 31 of the . Geneva Convention A 
m 'ti ,n ?: th: Rumanian D~lega~ion at the Conf~rences on the Ge~eva 
l· n .:nti ,1n pr 1ded for the in ert1on of the foUowmg words in Article 3! 
f .1ragr,,p!1 I. under prohibi ted work : ' work in connection with trench ' 
,111 lort1!k:1ti n . ' Thi m tion however, was rejected by the conferen es 
It I therefore prn, ed that the e def en ive works were regarded as admi i~r 
b~ tho ~ rarticipa1ing in the confe rence. e 

·· fh~ ,ieb. as already mentioned, constantly emploved Germa 
prh,111'r, of war fo r the con !ruction of field posts in the front Jines and _n 
I , • Th r . ' Ill 

L 1L !iring .irca. ere1ore , accord ing to the principle of adaptation to the 
Ru ,1Jn labo_ur-all~cation f Ger~,a n prisoners of war, it was possible to 
e1~plo; Ru _. ian prisoner of wa r 111 the construction of field posts as far a 
thh ,, orl.. did not expo e the pri oners of war to enemy action." 

Po ibly having the ~ argu ment in mind, the Tribunal held that " in view 
vf 1hc un ertainty of International Law as to" the question of the " u e of 
pmoncr, f war in the con I ructio n of fortifications," " orders providino 
for ._uch u e from uperior autho rities, not involving the use of prisoners of 
,,a_r in dang rou a rea , were not criminal upon their face but a matter which 
a field comn:i~nder had ~he right to as_ ume were properly determined by the 
legal authon t1es upon higher level . "(1) The Tribunal did not declare that 
u h order would_ in no po ible circumstances be illegal but simply that 

they _ w.:re not obv1ou ly lega l, and it wo uld appear that the Tribunal here 
apph_;d _ a pecial rule a to uperior orders which differs from the genera l 
rule(·! in that the order in que ti n, being not obviously illegal, wou ld 
on ltlu_tc a _c?m~lete defence and not imply a circumstance which may be 

argued m m1t1gation of puni hment. 

!ii) Proof of obvi0u illega lity would lie in the danger to which the 
pn,oner~ were expo ed : among tho e provisions of the Hague and Geneva 
Convent_ions which the Tribunal rega rded as merely declaratory of customary 
lnter_n'.1t1 nal La\\\ 3) appeared ome " prohibiting their use in dangerou 
lo '.lh lies and employment.'' The Tribunal continued : "We consider 
thei~ use_ by combat troop in combat areas for the construction of field 
fvrtir:c_ation~ and otherwi e to con titute dangerous employment under the 
·o_ntliuon of mode rn war." El ewhere, quoting evidence showing that 
pn ~ner had been u ed for mine-clea ring, for" billet and field fortificatio n , " 
,llld 111 ~uppl} um ts, the Tribunal aid : " We do not find all of the above 
u,e . of pn oner of wa r criminal. To use them for field fortification , 
loading ammu nition f · 1 · • ~ , or mme c earmg, and any other work that ts dangerous 
\,t ·lc_arly ~roh ibited by International Law and constitutes a war crime." 
In tlealmg with Hoth' responsibility the Tribunal again stressed its req uire­
ment tha t danger lo pri oner hould be proved : " The use of prisoners of 
~,ar t lo~d am munition wa con trary to International Law. We have 
t:l,_e, her 111 the opinion discu ed what work is or is not permissible for 
rn_ on !" or war. We can not ay tha t the evidence shows as to Hoth, 

1..ept or the matter of loading ammunition a use of prisoners of war that 
\\ I\ unla,, ful, fo r it doc not appear that an; of it was done at the front or 
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in a dangerous location. Similarly, of Hollidt it was said : " When the 
defendant was in command of the Armeeabteilung HoUidt in the 
6th Army ... he was in the course of retreat which covered some I 500 
kilometres, and his army was in a difficult and deplorable coaditio~ at 
various periods during this retreat, and he defended hi use of prisoners of 
war to some extent upon the exigencies of the situation which confronted 
him. This constitutes no legal defence but is only in mitigation. From the 
factual point of view that the defendant was in retreat and subject to heavy, 
unexpected attacks it is evident that the employment of prisoners of war in 
constructing field fortifications and for labour with combat units necessarily 
put them in a position of greater danger than the ame use would have 
subjected them to on _a more stable front. 

'' The evidence in this case shows that over a wide period of time prisoners 
of war were used in the combat zone for the construction of field fortification 
by units subordinate to him which could only have been done with his 
knowledge and approval. Reports show that prisoners of war were in fact 
kjlled and injured by an attack from enemy mortars. 

" We can only find from the evidence that prisoners of war were used 
under the defendant in hazardous work with the knowledge and approval of 
the defendant and that he is criminally responsible therefor. ·• 

In the Milch Trial the criterion used to determine the criminality or 
otherwise of the use of prisoners of war was the connection or otherwise 
between their work and " the operations of war " ; Article 31 of the Geneva 
Pri oners-of-War Convention was quoted in this connection: 

" Article 31. Work done by prisoners of war shall have no direct 
connection with the operations of the war. In particular, it is forbidden 
to employ prisoners in the manufacture or transport of arms or munitions 
of any kind, or on the transport of material destined for combatant units. 

" In the event of violation of the provisions of the preceding para­
graph, prisoners are at Liberty, after performing or commencing to 
perform the order, to have their complaints presented through the 
intermediary of the prisoners ' representatives whose functions are 
described in Articles 43 and 44, or, in the ab ence of a pri oners' 
representative, through the intermediary of the representative of the 
protecting Power. " (1) 

In the trial of Tanabe Koshiro by a Netherlands Temporary Court Martial 
at Macassar,(2) the court was called upon to decide not only whether 
prisoners of war had been unnecessarily exposed to danger but al o whether 
such prisoners had been employed in war work. The court had no hesitation 
in applying two tests (exposure to danger and connection with war work) to 
the relevant facts and specifically found that the building of ammunition 

( 1) See Vol. VII, pp. 43 and 47. The Tribunal, acting in the High Command Trial, had 
no hesitation in applying the rule expressed in Article 31 to the manufacture of arms by 
prisoners of war: "This and other evidence in this case," it said, " clearly establishes the 
illegal use of French prisoners of war in the manufacture f arms and munitions and the 
defendant's (Reinecke's) knowledge thereof. " It was the use of prisoners of war on the 
construction of fortifications which the Tribunal appears lo have been reluctant to declare 
invariably criminal. 

( 1) See Vol. XI, pp. 1-4. 
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Ju nps O depot con tituted " work connected with the operation of 
\' ar. '(l; . ~ the note to the repo rt on that trial point out, conventional 
nl~rn.iti,)nal Law ha pecifically provided for the possible application of 

1.:i!L.!r tc:t. ince Article 6 of the Hague Regulations and Article 31 of the 
•t'ne\a Comention refer to •· connection with the operations of the war" 

anJ nicle of the latter to expo ing prisoners of war to danger. (The 
general prohibit ion contained in Article 7 would of course cover the u e of 
pri oner of \\Jr n dangerou work.) 

In the I. G. Farbe11 Trial the Tribunal pointed out that the use of prisoner 
of \ar in a r operali n and in work having a direct relation to uch 

p ration wa prohibited by the Geneva Convention.(2) The Judgment 
dcli\ered in the Krupp Trial ci ted the fir t paragraph of Article 31 of the 
Gen ,a omention (and rticle 6 of the Hague Convention) among a 
number f rticles from the Hague and Geneva Conventions and said that 
" pra tically e\·cry one of the foregoi ng provisions were violated in the 
Krupp enterprise . "(3) 

either did the Interna tional Military Tribunal see reason for not 
applying Article 31 of the Geneva Convention, although it should be added 
that th element of dange r wa al o referred to when the Tribunal dealt 
spe ifically \\ ith, inter alia, the digging of trenches, which would fall within 
the category of fortifica ti on : 

' Many of the pri oner of wa r were assigned to work directly related to 
military operation , in violation of Article 31 of the Geneva Convention . 
The were put to work in munition factories and even made to load bomber , 
to carry ammunition and to dig trenches, often under the most hazardous 
condit ion . '"(4) 

The Tribunal acting in the / .G. Farben Trial appeared to feel, as did that 
acting in the Hi<>/1 Command Trial, that the interpretation of Article 31 wa 
not ent ir lyclear. Oftbe employment of prisoners of war, the Tribunal said: 
" The u e of pri oner of war in war operations and in work having a direct 
relation to su h opera ti on wa prohibited by the Geneva Convention. 
Under C unt Jll the defendant a re charged with violations of this 
prohibition. To attempt a genera l statement in definition or clarification 
of the term' direct relation to war operations ' would be to enter a field that 
the \Hiter and tudent of International Law have found highly contro-
Cr\ial. \: e there ore limit our ob ervations to the particular facts presented 
Y thi record ·•, and at an ea rlier point, " The use of prisoners of war in 

·oal mine in the manner and under the conditions disclosed by this record, 

( 1) Ibid., pp. :!-3. 
l') S.x Vol. X. p. 54. 
13) See Vol. , p. 141. 

l1J BriLi h Com_ma!1d Paper Cmd. 6964, p . 59. The Tribunal interpreted widely t~e 
rar.illel rule proh1b1tmg the use or ivilian workers " in military operations against their 

w _c Un)~',.: see ol. VJ I, p. :>4. ~ 

. 1 b f interest to note that Lhe Vt Ith International Red Cross Conference which met 
•~ ~<X: ho~m on 20Lh-30th Augu t, 194 , approved, inter alia, a proposal t~ revise ~ e . 

en.,,a Pn oners of War Comention of 1929: Article 43 of its revised Convenl!on 
pr~q~~ again I dangerou or humiliating work but in Article 42 the second of the two 
~~~en?. referred to in the text above is also laid down : " prisoners of war," the Article 

d' · ·r · may no~ be employed on work which moreover would be useful for th~ 
lOn uct o acl!ve m1htary · " ( • ' ., x qui . . operation 11e pourrant pas etre emp/oyes a ues travau • 111 outre, eraiem 1111/es a la conduite d'opera1ions militaires actives). 
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we find to be a violation of the reguJations of the Geneva Convention and, 
therefore, a war crime."( 1) 

It must be conceded that prosecuting staff have preferred to charge 
accused with exposing prisoners of war to danger rather than with employing 
them in work directly connected with operations of war, when the facts of 
ca es could have given reasonable prospects of a conviction on either. In the 
trial of Lt. Kazuhiko Imamura by an Australia Military Court at Ra baul, 
25th July, 1947, both types of charge were brought. The ub lance of 
the evidence was to the effect that the accu ed wa re pon ible for the 
employment of Indian prisoners. of war and t at a uch be on numerous 
occasions used these prisoners for the unloading of a mmunition , aeroplanes, 
petrol and other military equipment from the Japaoe e hip that topped 
at Wewak. The prosecution alleged that the accu ed u ed numbers of the 
Indian prisoners in the construction and repair work of a Japanese air trip 
at Wewak, which was subjected to bombing by Allied plane on many 
occasions, and that during these bombing raids the pri oner \ ere not pro­
vided with sufficient shelter for their sa fety. The charge relating to these 
facts were as follows : 

" Committing a war crime that i to say employment of pri oner of war 
on unauthorized work in that he at Wewak between the month of May and 
December, 1943, on numerous occasions employed Indian pri oner of war 
in the transport of arms and munitions," and 

" Committing a war crime that i to say employment of pri oner of war 
on unauthorized work in that he at Wewak on 2nd December, 1943 employed 
Havilda r Salamud Din an Indian prisoner of war and other Indian pri oners 
of war on dangerou work, namely the digging of drains on an ai r trip at 
Wewak which was subject to aerial bombardment without making adequate 
provisions for the safety of such pri oners of war." 

The accused was found guilty on these charge and entenced to twelve 
months' imprisonment. 

(iii) It was also apparent in the opinion of the Tribunal cond~cting the 
High Command Trial that under customary Internationa l Law " the 
execution of prisoners of war for attempts to e cape wa illegal and crimi­
nal. " (2) The same deci ion reached by an Au tra lian Military Court on 
this point has already been noted in these Rep rt .(3) A the prosecution 
claimed in its Memorandum on the a lleged respon ibility under Counts Il 
and IJI of von Kuechler: 

" It is not necessary to dwell at length on the riminality of e ecutions of 
soldiers for their escape from prisoner-of-war camp . It i not only perfecUy 
permissible for ca-ptured oldiers to escape from capt ivi ty in o rder to rejoin 
their forces ; it i their duty to do so, if they a re able. Article 50 of the 
Geneva Convention provides : 

• Escaped prisoners of war who are retaken before being about to 
rejoin their own army or to leave the territory occupied by the army 
which captured them, shall be liable only to di ciplinary puni hment. 
Prisoners who, after having succeeded in rejoi ning their army or in 

1) See Vol. X, p. 54. 
( 2) See p. 92. 
(3) See Vol. VH, p. 61. 
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leaving the territory occupied by the army which captured them, may 
again ~be taken pri oner, hall not he liable to any punishment on 
accou nt of their previou flight.' 

" l n Article 51 it i tated that : 

' ttempted e cape even if it is a repetition of the offence, shall 
not be considered a an aggravating circumstance in case the prisoner 
of war hall be given over to the courts on account of crimes or offences 
commj tted in the cour e of that time. ' 

•· Article 52 : 

' Belligerent hall ee tha t the competent authorities exercise the 
greate t leniency in de iding the question of whether an infraction 
co nmitted by a pri oner of war shall be punished by disciplinary or 
judicia l meas ure . Tru ha ll be the case especially when it is a question 
of deciding on act connected wi th escape or attempted escape.' 

" Fina lly, Article 54 : 

· Arre t i the mo t evere disciplinary punishment which may be 
impo ed on a pri oner of war. The duration of a single punishment 
may not exceed thirty day .' " 

(iv) Having ruled that " it was . .. legal for field commanders to 
transfer pri oner of war to the Reich and thereafter their control of such 
pri oner terminated " the Tribunal was not called upon to decide as to the 
illegality of the u e of pri oner of wa r in the manufacture of arms and 
mun ition .(1) 

In the Milch Trial it will be recalled , the accused was found guilty of, 
inter alia, the illegal u e of prisoners of war in the German arms industry, (2) 
but the po ition of Milch wa not tha t of a field commander. 

(v) Coun el for von Roques a rgued as follows before the Tribunal : 

" One can however not ay that a mjlitary commander is acting in neglect 
of duty if he doe not upervi e the po.lice of his own State. In every 
country of the world the police enforce law and order, and there is no 
cau e to u pect from the out et that the highest police functionaries are 
criminal who require upervi ing like professional criminals. This, however, 
i the ultimate consequence of the charge that the military commanders 
automatically had the obligation to supervise the police. Such un­
conditional obligation can be reasoned only by saying that the individual 
co~mander knew or were bound to know, or at least to suspect, that 
behmd the activity of the police was concealed naked murder. Where, 
however, i the evidence that even one military commander knew thi . 
su pec_ted or even ought to have uspected it ; above all, however, where is 
the evidence that any of thee points would apply to my client." 

The Tribunal, however, ruled : 

" Ord~~ . which provided for the turning over of prisoners of war to the 
SD, a c1v1han organization, wherein all accountability for them is shown 

(')Seep. 89. 
(') See Vol. VU, pp. 43 and 47. 
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by the evidence to have been lost, constituted a criminal act, pa rticula rly 
when from the surrounding circumstances and published order , it mu t 
have been suspected or known that the ultima te fate of such pri oner of 
war was elimination by this murderous organization. " (1) 

A close comparison of this sta tement with the rule, quoted above, that 
" it was ... legal for field commanders to transfer pri oner of war to the 
Reich and thereafter their control of such prisoner terminated " how 
that the former was probably intended to refer to transfer to the SD, within 
the area of the accused commander, whereas the latter wa meant to refer to 
transfers to Reich territory under the normal civilian admini tration. 

It will be noted, from the use of the word " pa rticula rly," tha t a com­
mander is criminally responsible if he hands over pri oners to the SD withjn 
his area of command even when it cannot be •· u pected or known that the 
ultimate fate of such prisoners of war was eliminated by thi murderou 
organization." 

In its treatment of von Salr.rnth ' guilt the Tribunal aid : 

" Concerning the treatment of pri oners of war in the areas under the 
defendant, numerous reports from these areas show what must be con idered 
as an excessive number of deaths by shooting and otherwi e among the 
prisoners of war. They imply a degree of negligence on the part of the 
defendant but we need not discuss this question . The e report show that 
prisoners of war were handed over to the SD, a police organization, and 
that thereafter the army ~xercised no supervision over them and apparently 
had no control or record as to what became of them. 

" Whether or not they were liquidated, as many of them undoubtedly 
were, is not the question. The illegality consists in handing them over to 
an organization which certainly by this time the defendant knew wa 
criminal in nature. " 

Here it will be noted however that the acc used was said to have known 
that the SD was "criminal in nature." In dealing with the Commando 
Order itself the Tribunal after quoting it and indicatin~ its author hi~ and 
date, simply added : " This order was criminal on its face. It imply 
directed the slaughter of these ' abotage ' troop . 

"The connection of certain defendant with it is treated in the discu - i n 
of the individual cases. " 

The Judgment of the International Mili~ary Tribunal, while it did not 
specifically rule that the handing over of pnsoner . of ~ar to the S~ by the 
military authorities was illegal, refers to the practice m word which leave 
the impression that they did regard it as a wrongful act : 

"In the course of the war, many Allied oldiers who had urrend~red t 
the Germans were shot immediately, often as a matter of dehber~te, 
calculated policy. On the 18th ~ -ober, ~942, the defendant Kenel 
circulated a directive authorized by Hitler, which ordered that all member, 
of Allied • Commando ' units, often when in uniform and whether armed 
or not, were to be 'slaughtered to the last man,' even if they attempted 

( ') See p. 92. 
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to su rrender. lt wa furthe r provided that if such Allied troops came into 
the hand of the milirnry authoritie after being first captured by the local 
police, or in any other way. they hould be handed over immediately to 
the D. Thi order wa upplemented from time to time, and was effective 
throughout the remainder of the war. a lthough after the Allied landings in 
J orma dy in 1944 it wa made clear that the order did not apply to 
' ommando ' captured within the immediate battle area. Under the 
prO\-i -ion of thi order, Hied ' Commando ' troops, and other military 
unit op~rating independent! , lo t their lives in Norway, France, Czecho-
lo akia and Italy. Many of them were killed on the spot, and in no case 

\\ere tho e who were executed later in concentration camps ever given a 
trial of any kind. For example, an American military mission which landed 
behind the G rman front in the Balkan in January, 1945, numbering about 
twel e to fifteen men and , ea ring uniform, were taken to Mauthausen 
under the authori ty of thi order, and according to the affidavit of Adolf 
Zuue, the adjutant of the Mau thau en Concentration Camp, all of them 
,·.ere hot.""(1) 

In the tria l of ickolau von Falkenhor t by a British Military Court at 
Brun \\ ick the accused wa found guilty on charges, among others, of 
h:rnding over pri oner of war to the SD, but the charges always add : 
·· wit h the re ult that the aid pri oner were killed. " (2) 

The balance of authority eem , however, to indicate that the mere act 
of handi ng pri oner of war over lo the SD within his command territory 
wou ld make a commander crimina ll y re pon ible, irrespective of his state 
of knowledge and possibly irrespec1i1•e of 1he actual fate of the prisoners. 

( i) The followi ng pa age a ppear in the Tribunal's treatment of the 
nlleged guil t of the accu ed Hoth : 

'_' nder date of 29th October, 1941 , in the war diary of the Oberquartier­
me, ter of Hoth ' 17th Army appear the following : 

· The billeting of PoW' captured in the city and some of the 
inhabitant of the country in the buildings used by our own troops has 
proven to be a u eful coun ter measure against the time bombs put 
th~re by the enemy. It ha been our experience, that, as a result of 
th, mea ure the time bomb were found and rendered harmless in a 
vcr hort time by the pri oners and /or the inhabitants of the country.' 

·· To u e pri oner of wa r a a hield for the troops• is contrary to 
Internationa l Law.(3) 

·• Hoth ·aid he gave no o rder tha t thi be done and he did not think it 
\va done in hi a_rmy. However he admits knowing that prisoners of war 
,,ere u ed_a a h,eld for German troops in another army and states that he 
thought h, Oberquartiermei ter wa reporting on that. " 

(:) British Command Paper Cmd. 6964, p. 45. 
( ) See Vol. XI , pp. 18-1 9. 

(")tCo( mpare90Article 9 of the Geneva Convention quoted by the Tribunal at an earlier pom see p. ). ' 
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It will be recalled that Kurt Student was charged, inter alia, with 
" the use . . . of British prisoners of war as a creen for the advance of 
German troops," when tried by a British Military Court at Luneberg.(1) 
Although he was found not to have been respon ible for uch acts and 
although the charge also alleged that certain of the prisoner were killed 
while being used as a shield, there seems little doubt that, if proved the 
mere act of forcing prisoners of war to go ahead of advancing enemy troops, 
thereby acting as a shield to the latter, would itself constitute another type 
of war crime. 

(vii) Finally the Tribunal stressed the obligation resting upon the captor, 
even under customary International La•v, to ensure " the proper ca re and 
maintenance of prisoners of war. " (2) 

The trial of Arno Heering by a British Military Court at Hanover provides 
an illustration of the enforcement of this obligation while the note to the 
report of the case in this series recite some of the relevant art icle on the 
Geneva Convention.(3) 

(viii) The Tribunal made the following ruling, while dealing with the 
alleged responsibility of Reinecke, which though not etting ou~ fur~her 
the rights of prisoners of war may conveniently be quoted at th1 point : 

" The evidence in thi case establjshed the use of French pri oner of war 
in the manufacture of arms contrary to the Geneva Convention which wa 
binding upon Germany as to French prisoners of war. _ft i a lleged that 
this was done by agreement with the ambassador of the V'.chy Government 
to Berlin. There is no evidence of any agreement by the Vichy Government 
in this case. 

" This matter was considered in both the case of the United State agai~st 
Milch and the case of the United States against Krupp, et al. , both of w~ch 
Tribunals held such use ilJegal.(4) We are of the opinion for ub t~nt1all~ 
the reasons cited in the Krupp ca e, that if any uch agr~ement ex1 ted, it 
was contrary to International Law. Certainly a conquering power . cannot 
set up and dominate a puppet government which barter away the rights _of 
pri oners of war while the nationals of that country under ub tant1al 
patriotic leadership are still in the field. " 

2. THE RESPONSlBILITY OF COMMANDERS FOR OFFE CES COMMlITED 

BY THEI.R TROOPS 

The problem of the extent to which a s~perior, mi_litary or ci il!an ~ay 
be held responsible for war crimes committed by hi troop or mfenors, 
particularly for those not explicitly shown to have ~n _actually ordered bl 
him, has been the subject of comment at several pomt~ Ill these yolumes._() 
It is not surprising that the problem was also a promment one m the High 
Command Trial. 

( 1) See Vol. IV, pp. 118-124. 
( 2) Seep. 91. 
(3) See Vol. XI, pp. 79-80. 
( 4) See Vol VII pp 38 and 46, and Vol. X, p. 141. 
(~} See vo1: 1v, pp. 83-96, Vol. VII, pp. 61-64, Vol. VIII, pp. 88-9, and Vol. [X, p. 54. 
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The Judgment contain a number of examples of the well-established(l) 
re pon ibility of a uperior fo r offences ordered by him. Thus of von Leeb 
and the Barbaro a Juri diction Order it was said : 

•· It wa a criminal order, at least in part. It was further -an order that 
, a at be t ambiguous in re peel to the authority conferred upon a junior 
offi er to hoot individual who were merely suspected of certain acts. 
There i nothing to how that in the transmittal of this order, it was in any 
way clarified or that in truction were given in any way to prevent its illegal 
application. The evidence e tablishes that von Leeb implemented thi 
ord r by pa ing it into the cha in of command. Coming directly through 
him in the chain of command, it carried the weight of his authority as well 
a that of hi uperior . The record in this case shows that it was crimina lly 
applied by unit ubordinate to him. Having set this instrument in motion , 
he mu t a ume a mea ure of re pon ibili · fo r its illegal application. " 

The more intere ting que tion i the extent to which a commander may be 
held criminally respon ible for offences of hi s subordinates which he was 
not hown to ha ve ordered. The Judgment has many interesting passage 
rele ant to this point. 

The Tribu nal dea lt fir t \ ith the po ition of a commanding officer who 
know that men und1:r hi command a re committing violations of Inter­
national Law in pur uance of orders from his superiors passed down 
independently of him. While ad mitting the difficulty of his position,(2) the 
Tribunal held that " by doing nothing he cannot wash his hands of inter­
national re pon ibility. Hi only defence lies in the fact that the order was 
from a uperior which Control Council Law No. 10 declares constitutes 
only a mitigating circum lance."(~) 

Applying th i principle the Judgment said of the accused von Kuechler : 

" s to the re pon ibility of the defendant von Kuechler for the criminal 
execution of Red rmy oldier and pri oners of war, a number of docu­
ment have been ca lled to our attention. These comprise generally orders 
of the OKH under which thee illegal executions were carried out. An 
examination of the e order , however, fails to adequately establish the 
defendant's transmittal of them . However, it is not considered that this 
fact relieve him from criminal re ponsibility in connection with these act . 

·· ub eq uent to the time that the defendant assumed command of the 
Army Group orth the record di closes that numerous reports showing 
uch illegal execution were made to his headquarters, covering a wide 

period of time. These report must be presumed in substance to have been 
brought to hi attention. Jn fact, his own testimony indicates he was aware 
of the e reports . There is no evidence tending to show any corrective 
action on hi part. Jt appears from the evidence therefore that he not only 
tolerated but approved the execution of these orders. 

(~) See, for instance, Vol. IV, p. 84. 
(-)Seep. 74. 

. (') See P- 75. Thi is interesting as a rare example of the application of this pro­
vision to afford some protection to a person other than that to whom the order was addressed. 
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" He must therefore be held criminally responsible for the act committed 
by his subordinates in their illegal execution of Red Army soldier and 
escaped prisoners of war." 

In his closing speech Counsel for von Roque put forward the following 
argument: 

" The obligations towards the civilian population, a laid down in Inter­
national Law, rest upon the State as such. ft is on the other band enti rely 
left to the State to appoint in a specific instance the agent who hall carry 
out the occupational duties. There is no obligation under International 
Law to assign this task exclusively to the Armed Force . In my opinion , 
it is entirely left to the occupying power to transfer the duties which it 
incurs under International Law either to it Armed Force or to ci ilian 
agencies. It is beyond doubt that the occupyi ng power mu t maintai n peace 
and order, that it must create an administrat ion . that it a ume the power 
previously held by the enemy. In my opinion nothing i laid down in 
International Law with regard to the occupying power electing the mean 
for discharging these duties by establishing a military ad mini tration or a 
civil administration or by combining both of the e agencie . " 

The Tribunal was willing to admjt that a commanding general re pon i­
bility under International Law for condition in terri to~y under the 
occupation of his troops could to some extent be affected by hts tatu ~~~er 
the military and other municipal laws of his country.(1) The re ~n 1b11J_ty 
of commanders of occupied territories was said to be fixed b , ~nter al,'!, 
" the authority of the commander_ which ha ?Cen _ delegated to_ ~tm by ht 
own Government. .. . (2) It must be borne m mmd th~t a_ m1ht~ry com­
mander, whether it be of an occupied territory or otherw1 e, 1s_ ~bJ~ct_ b?th 
to the orders of his military superior and the State it elf a to his JUrt d1ct1on 
and functions." The Yamashita Case was distingui hed from the present 
on the grounds of a differing extent of authority permitted by the State to 
the accused involved.(3) 

Jn the Tribunal's opinion, however, the doctrine tha~ a cc.:nmander'. 
governmental authorities may in effect relieve him of certam of hi resp~>n 1-

bility under International Law has its limits : " . .. _ - under Internat!onal 
Law and accepted usages of civiJjzed _n~t_i'?ns " ~ military commander_ m an 
occupied area " has certain responstbilittes which he cannot set a 1de or 
ignore by reason of activities of his own State within his area. '(4) Further­
more the Tribunal seems to have felt that, while none of the accused had 
the ;ide powers of a Yamashita, their authority was n~verthele s "'!ery 
extensive.(s) The accused would be responsible for all cnmes committed 

(l) This possibility has not previously received attentio~ in reasoned J~dgments r:eportcd 
· these v I The decision of the Supreme Court in the Yamash11a Case la1d d~wn 
~ d I f u:mander to take such measures as were w_it~~n his po-..·er_ and appropriate 
. u }'. 0 a · · ners of war and the c1v1han populauon (see Vol. IV, 
:,';,.tt.::rumr:~r!~c~~~ ~rnot 1;1se the wor~s " within his authority " and would 
appear to have meant " within his physical power. 

(Z) Seep. 75 • 
(3) See p. 76. 
(•) See pp. 76-7. 
(') See pp. 77-8. 
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by the Ein atzgruppen of the Security Police and SD of which they had 
knowledge and which they neglected to suppress.(1) 

The pecific reference to the Ein a tzgruppen arose from the fact that the 
defence had a serted •· that the executive power of field commanders did not 

(1) See p. 79. The Prosecution·s theory as to the Iesponsibility of a commanding 
general i revealed in the following paragraphs taken from the Memorandum on the 
respon ibility of von Kuechler under Counts 11 and 111: 

" The a nnex to the 4th H ague Convention lays down as the first condition which an 
armed fo rce mu t fulfil in order to be accorded the right of a lawful belligerent that • it 
must be ommanded by a per on responsible for his subordinates '(Annex to the 4th Hague 
Convention, Article 1). Impl ici t in this rule is the point that in a formally organized 
army, the commander is a t a ll time required to control his troops. He is responsible for 
the criminal act committed by hi subordinates as a result of his own inaction. As the 
Supreme Court of the United State held in Re Yamashita: • 

" ' These provi ions plainly imposed on petitioner, who at the time specified 
was military governor of the Philippines, as well as commander of the Japanese 
forces, an affirmative duty to take such measures as were within his power and 
appropriate in the circum la nces to protect prisoners of war and the civilian popula­
tion. This duty of a comma nding officer has heretofore been recognized and its 
breach penalized by our own military tribunals.' ... 

•· Most extensive righ t and corresponding responsibilities are conferred by positive 
provi ions of international law upon the commanding general in occupied territory. 
Arti Jes 42-56 of the Hague Regula tion contain the rules and rights of the occupant. 
The heading of Section Ill of the Hague Regula tions mentions specifically the ' military 
authority over the territory of the ho tile State.' Article 42 declares that ' territory is 
con idered occupied when it i act ually• placed under the authority of the hostile army.• 
Article 43 imposes the duty on the occupant to restore and to ensure public order and safety 
and to re pect the laws in force in the country, • the authority of the legitimate power 
having, in fac t. passed into the hands of the occupant.' In Article 57, it is expressly stated 
that no contribution shall be collected except under local order and on the responsibility 
of a C.-in-C. 

" It follow tha t international law acknowledges no other bearer of executive power 
except the commander of the occupying army, and for this reason a unilateral delegation 
of thi power to orne agency other than the military commander 1s not recognized by 
international law. and is ineffective to relieve the military comma nder, pro tallto, of his 
duties a nd re pon ibilities." 

Counsel for von Kuechler replied : 
. " The Prosecution attempts to explain these Rules of Land Warfare in such a way that 
rt would appear that Field-Ma rshal von Kuechler, in his capacity of Commander-in-Chief, 
wa territorially re ponsible for everything tha t happened at any time in the occupied 
enemy area . 

" However, uch a territorial respon ibility exists neither in the practice nor in the 
theory of International Law. Even the Supreme Court in its judgment of Yamashita 
could not decide to recognize such a re pon ibility. Such a responsibility- to use the 
words of the judgment of the juri ts- would lead to the result : 

" ' that the only thing for a Tribunal in a case would be to pronounce the declaration 
of guilty ... .' 

" The Ya mashita Judgment , therefore, also takes the factual jurisdiction as a basis. 
Time and again it peaks of the armed force under the orders of the Commander-in-Chief 
of the oldiers who were bound to carry out his orders, of the units which he commanded'. 
. ·• The ju~gment against Field-Mar hal List (Case 7, Military Tribunal V) cannot be 
!nterpreted in the meaning of territoria l re ponsibility either, although there may be some 
Items which point in this direction. The decisive factor is that the judgment always 
examines the factual jurisdiction. In this connection I want to refer to the expositions 
a on pages 10377 and 10419 of the German transcript. In the last-named case the 
Tribunal investigated the relation of ubordination of an SS Police Leader aod the Trib~nal 
wo~ld ~ave no need_ ~o undergo this work if it was to affirm unreservedly the maxim of 
temtorral __ re pons1b1hty. It can be inferred herefrom that there will be a personal 
re pons1b1hty of a Commander-in-Chief only if : 

(I) A~ action took. place in the territory which he controlled, or 
" (2)_ If 11 ~as committed by somebody who was under his orders. 

, Jt is _ 1gnrficant_ tha t the Hague Convention on Land Warfare only speaks of the 
. ~cupymg _P!Jwer and by th is means ~he Occupying State. The counterpart of the 
md1genou c1v1han_ populallo~, therefore, rs not an individual person, but the occupying 
State. And that 1s only lo~1cal, because the war against the Soviet Union had been 
decla~ed by the German Reich a nd not by some Commander-in-Chief as for instance 
by Field-Mar hal on Kuechler.· · ' ' • 
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extend to the activities of certain economic and police agencies which 
operated within their areas. "(1) It will be recalled that the Tribunal before 
which the Hostages Trial was held expressed the same opinion a the present 
Tribunal and a part of the Judgment in that Trial was quoted, inter a/ia by 
the Tribunal acting in the High Command Trial in dealing with the re pon i­
bility of von Roques :(2) 

"Von Roques' testimony discloses that he ad in the area of hi command 
executive power as the representative of the occupying power in his area. 
He stated that he owed a duty to the civilian population because he needed 
its co-operation. Neither his testimony nor hi actions how that he 
appreciated the fact that he owed a duty as an occupying commander to 
protect the population and maintain order. 

"General Halder in his testimony succinctly defined executive power : 
• The bearer of executive power in a certain area unites all the legal 

authorities of a territorial nature and legi lative nature in his own 
person.' 

"The responsibility incident to the possession of executive p~wer is ~ell 
stated in the Judgment of Tribunal V, Case o. 7, U.S. vs. Wilhelm List, 
et al., as follows : . 

' ... This duty extends not only to the inhabitants of the occupied 
territory but to his own troops and auxil!arie a ,~ell. The . com­
manding general of occupied territory having executtve aut~onty . as 
well as military command, will not be heard to ay that a unit_ taking 
unlawful orders from someone other than him elf, wa re_ p_o_n 1ble f~r 
the crime and that he is thereby absolved from re pon 1bil_1ty. ft 1s 
here claimed, for example, that certain SS u~it under the ~1~ect co~­
mand of Heinrich Himmler committed certain of the atroc1t1e herem 
charged without the knowledge, consent or approval of the e defenda~ts. 
But this cannot be a defence for the commanding general of occupied 
territory. The duty and respon ibility for maintaining_ peace and order 
and the prevention of crime rests upon_ the command mg gene;al. He 
cannot ignore obvious facts and plead ignorance as a defence. 

"In the Yamashita case decided by the Supreme Court of the U~te~ 
States, on which case we have elsewhere commented in the Judgment, tt ts 
stated: 

• These provisions plainly imposed on petitioner, who at the time 
specified was military governor of the Philippines, as well a commander 
of the Japanese forces, an affirmative duty to _take such measures as 
were within his power and appropriate _in ~he ctrcums~ance t? protect 
prisoners of war and the civilian populatwn. (Emphasis supplied.) 

"We are of the opinion that command authority and executive _power 
obligate the one who wields them to exercise them for the ~rotect1on. of 
prisoners of war and the civilians in his area _; and_ that orders issued which 
· . d' d" u· f such duty and inaction wuh knowledge that others m 1cate a repu ia on o . · · 1-·th.· hi · Jat,·ng thi·s duty which he owed, constitute cnmma tty. w1 10 s area are vto . d 
The record shows orders by the defendant, knowledge, approval an 

(1) See p. 75· 69 70 (I) See Vol. VIII of these Reports, pp, - • 
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by the Ein atzgruppen of the Security Police and SD of which they had 
knowledge and which they neglected to suppress.(1) 

The pecific reference 10 the Ein a tzgruppen arose from the fact that the 
defence had a erted " that the executive power of field commanders did not 

( 1) See p. 79. The Prosecution's theory as to the responsibility of a commanding 
general i revealed in the following paragraphs ta ken from the Memorandum on the 
respon ibility of von Kuechler under Count II and lll : 

" The anne to the 4th Hague Convention lays down as the first condition which an 
armed force mu t fulfil in order to be accorded the right of a lawful belligerent that • it 
mu t be commanded by a per on responsi ble for hi s subordinates '(Annex to the 4th Hague 

n ention, Article I). Jm plicit in thi rule is the point that in a formally organized 
a rmy, the commander is at all time requ ired to control his troops. He is responsible for 
the crimina l act committed by hi subord inates as a result of his own inaction. As the 

upreme our! of the nited States held in Re Yamashita: • 
·· · These provisions plainly imposed on petitioner, who at the time specified 

wa military governor of the Philippi nes, as well as commander of the Japanese 
forces, an affirmative duty to take such measures as were within his power a nd 
a ppropriate in the circum ta n e to protect prisoners of wa r and the civilian popula­
tion . T hi duty of a commanding officer has heretofore been recognized and its 
breach penalized by our own military tribunals.' .. . 

' · Most exten ive rights a nd corresponding responsibilities are conferred by positive 
provi ion of in ternational law upon the comma nding genera l in occupied territory. 
Article 42-56 of the Hague Regulation contain the rules and rights of the occupant. 
The heading of Section Ill of the 1-lague Regula tions mentions specifically the ' military 
authority over the territory of the hosti le Sta te.' Article 42 declares that • territory is 
considered occupied when it i actua llr placed 1111der the authority of the hostile army.' 
Arti le 43 imposes the duty on the occupant to restore a nd toensurepublicorderand safety 
and to re pect the laws in for e in the count ry, ' the au thority of the legitimate power 
having, in fact , passed into the hand of the occupant.' In Article 57, it is e 1<pressly stated 
that no contribution shall be ollected except under loca l order a nd on the responsibility 
of a C.-in-C. 

" It follow that international law acknowledges no other bearer of executive power 
e cept the commander of the occupying army, and for this reason a unila teral delegation 
of this power to ome agency o ther than the military comma nder ~s not recognized by 
interna tional law, and is ineffective to relieve the military commander, pro tanto, of his 
du ties a nd re pon ibilitie .•· 

Counsel for von Kuechler replied : 
. " The Prosecution attempt to explain these Rules of Land Wa rfare in such a way that 
1! would appea r that Field-M ar ha l von Kuechler, in his capacity of Commander-in-Chief, 
was territorially respon ible for everything that happened at any time in the occupied 
enemy area. 

" However, uch a territorial re ponsibility exists neither in the practice nor in the 
theory of .Interna tional La1._V. Even the Supreme Court in its judgment of Yamashita 
could not decide to recognize such a re ponsibility. Such a responsibility- to use the 
word of the judgment of the juri ts- would lead to the result : 

· • • that the only thing for a Tribunal in a case would be to pronounce the declaration 
of guilty . . .. ' 

." The Yam_a ~ita Judgment , therefore, a l o takes the factual jurisdiction as a basis. 
Time and again 11 peak of the a rmed force under the orders of the Commander-in-Chief 
of the oldiers who were bound to ca rry out hi orders. of the units which he commanded'. 
. ·• The ju~gment agai_n I Field-!"'la~ hal Li t (Case 7, Military Tribunal V) cannot be 
~nterpretc~ in th_e m~anmg o~ terr_11onal re ponsibility either, although there may be some 
11ems_ \ h1ch point in_ th_1s _d1~ect1on. The decisive factor is that the judgment always 
exa mines the factual Jun d1 11011 . l n this connection I want to refer to the expositions 
as. on pa,ges 10377 and 1041_9 of the Germa n tra nscript. In the last-named case, the 
Tribunal inve t1gated the relallon of ubordina tion of an SS Police Leader aod the Tribunal 
wo~ld have no n~d. to undergo thi work if it was to affirm unreservedly the maxim of 
terntonal_ !e pons1b1h1y. It can be inferred herefrom tha t there will be a personal 
respons1 b1h1y ~f a Commander-in-Chief only if: 

( I) An a uon took_place in the territory which he controlled, or 
•. (2) _ If !l wa comm11tcd by omebody who was under his orders. 

, It is _ s1g111fi ant_ tha t the Hague Convention on Land Warfare only speaks of the 
. Occupying _P?wer and ~Y th1 mean the Occupying State. The counterpart of the 
in~igenou c1v1han_ populat,o~, therefore. is not an individual person, but the occupying 
State. And that is only lo_g,cal, because the war against the Soviet Union had been 
dbecla~cd by the German Reich and not by some Commander-in-Chief as for instance 

y Field-Marshal von K uechler." ' ' ' • 

1 
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extend to the activities of certain economic and police agencies which 
operated within their areas. "(1) It will be recalled that the Tribunal before 
which the Hostages Trial was held expressed the same opinion as the present 
Tribunal and a part of the Judgment in that Trial wa quoted, imer a/ia, by 
the Tribunal acting in the High CornmandTria/ in dealing with the re pon i­
bility ofvon Roques :( 2) 

" Von Roques ' testimony discloses that he had in the area of hi command 
executive power as the representa tive of the occupying power in hi area. 
He stated that he owed a duty to the civilian population beca u e he needed 
its co-operation. Neither his testimony nor hi action how that he 
appreciated the fact that he owed a duty a an occupying commander to 
protect the population and mainta in order. 

" General Halder in hi te timony succinctly defined e ecuti e power : 
'The bearer of executive power in a certai n area unite all the legal 

authorities of a territorial nature and legi lati e nature in hi own 
person.' 

" The responsibility incident to the pos es ion of executive p~wer i . \~ell 
stated in the Judgment of Tribunal V, Ca e o. 7, U.S. v . Wtlhelm Lt t, 
et al., as follows : . 

• ... This duty extends not only to the inhabitan t of the occupied 
territory but to his own troops and auxil!aries a \~ell. The . com­
manding general of occupied territory having execull e aut~onty _ a 
well as milita ry command, will not be hea rd to ay that a unit_ tak ing 
unlawful orders from someone other than him elf wa respon tble for 
the crime and that be is thereby absol ed from re pon ibility. It i 
here claimed, for example, that certain SS unit under the ~i~ect co~­
mand of Heinrich Himmler committed certain of the atroctttes berern 
charged without the knowledge, consent or appro al of the e defenda~ t · 
But this cannot be a defence for the commanding general of occupied 
territory. The duty and respon ibili ty for maintaining_ peace and order 
and the prevention of crime rests upon_ the com manding gene~al. He 
cannot ignore obvious facts and plead ignorance as a defence. 

"In the Yamashita case decided by the Supreme Court of the U n!te~ 
States on which case we have elsewhere com mented in the Judgment, it ts , 
stated : . . h t th ti 

'These provisions plainly imposed on pelltloner, w o a e me 
specified was milita ry governor of the Philippines, as well a commander 
of the Japanese forces, an affirmati ve ~uty to _take uch mea ures as 
were within his power and appropriate _in ~he ctrcums!ances t? protect 
prisoners of war and the cii>ilian populat1011. (Empha ts supphed.) 

.. We are of the opinion that command authority and executive ~ower 
obligate the one who wields them to exercise them for the ~rotect1on . of 
prisoners of war and the civiJians in his area_; and_ that orders issued which 
indicate a repudiation of such duty and i~acuon with know~edge t~at_ oth_ers 
within his area are violating this duty which he owed, con tttute cnmmahty. 
The record shows orders by the defendant, knowledge, approval and 

(1) See p . 75. 69 70 
( 1) See Vol. Vlll of these Reports, pp. - • 
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acq uie cence in acts by troops under hi s authority, and by agencies within 
hi a rea which violated the most elementary duty and obligations owed to 
pri oner of war and the civilian population by the commander of an 
occupying army, having command authority and executive power." 

Further, it appears that, ju t a a commanding general bas wide responsi­
bilitie under International Law, so also is he allowed considerable latitude 
in the ways in which he fulfil these responsibilities; the Tribunal held that 
· · the duty imposed upon a military commander is the protection of the 
civilian population. Whether this protection be assured by the prosecution 
of oldiers charged with offence against the civilian population, or whether 
it be a ured by disciplinary measures or otherwise, is immaterial from an 
international standpoint. "(1) 

The question whether a commander must have knowledge of the offences 
bei ng com mitted by his underlings to be made criminally responsible for 
them is one on which there ha been some division of authority.(2) The 
Judgment in the High Command Trial stated that a high commander "has 
the right to as ume that detai l entrusted to responsible subordinates will be 
lega lly executed." Criminal re ponsibility does not automatically attach to 
him for all acts of his subordinate . There must be an unlawful act on his 
p:ut or a failure to supervise hi subordinates constituting criminal negHgence 
on his part. (3) Later the Tribunal stated explicitly that " the commander 
must ha ve knowledge of the e offences and acquiesce or participate or 
criminally neglect to interfere in their commission and that the offences 
com mitted mu t be patently criminal."(') A similar test was applied to 
offences committed by units taking orders from other authorities: " The 
ole que tion then as to such defendants in this case is whether or not they 

knew of the criminal acti vi ties of the.Einsatzgruppen or the Security Police 
and SD and neglected to suppress them . . .. When we discuss the evidence 
against the various defendants, we shall treat with greater detail the 
evidence relat ing to the activities of the Einsatzgruppen in the commands 
of the various defendants, and to what extent, if any, such activities were 
known to and acquiesced in or upported by them."(5) 

Similarly of von Leeb it wa aid : 

.. The evidence establ i hes that criminal orders were executed by units 
ubordinate to the defendant and criminal acts were carried out by agencies 

withi n hi command_. But it is not considered under the situation outlined 

(') See p. 83. 
(') In t,~e Flick Trial the accused Flick_ was sho~n to have had_ " knowledge and 

approval of the acts of a S!-!b_ordn~a te, Weiss, for which he was held Jointly responsible: 
See Vol. IX, p. 54. The ex1stmg difference of opmion as to the question of the necessity 
of proof ?f knowledge or <?f presumed_ knowledge, and the question of the existence of a 
duty to d1scorer whether cnmes are bemg committed by subordinates has however been 
sho3wn in Vol. IV, pp. 87-94, a nd in Vol. Vil, pp. 61-63. ' ' 

() Seep. 76. 
(') See p. 77. (Italics inserted.) It will be noted that the last nine words of the 

passa~ qu<;>ted _add a f!-'rther restriction to the commander·s responsibility, one not 
recognized m _tnals previously reported upon in these Volumes, in which trials it was 
assu~d tha! 1f the commander knew that his subordinates were carrying out acts which 
were ,_n fact 11legal he would not then be able to plead that he did not know that such acts 
were illegal. 

(•) See p. 79. 
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that criminal responsibility attaches to him merely on the theory of ubor­
di nation and over-all command. He must be bown both to have had 

nowledge and to have been connected with such criminal acts ei ther by 
way of participation or criminal acquiescence . .. . 

.. We are therefore unable to find from the evidence ubmitted that the 
defendant von Leeb had knowledge of the murder of ci ilian wi thin his 
area by the Einsatzgruppen or acquiesced in such acti vitie : · 

And on the question of his responsibility for neglect of prisoners of war 
it was said: 

.. ResponsibiHty for prisoner-of-war affairs was therefore directly vested 
in the commanders of the armies and of the army group rea r area . Direct 
responsibility in these matters by-passed the commander-in-chief of the army 
group. While he had the right to issue orders to hi subordinate con­
ce rning such matters. he also bad the right to a ume that the officer in 
command of those units would properly perform the functions which had 
been entrusted to them by higher authorities, both a to the proper care of 
prisoners of war or the uses to which they might be put. He al o had the 
right as heretofore pointed out, to a sume that certain u e to which they 
we re put were legal under the conditions existing in the war with Russia. 
As we have stated, their use in dangerous occupation or in dangerou 
_localities was obviously illegal under International Law but there i no 

ubstantial evidence that such illegal uses of pri oner of war were ever 
brought to the attention of the defendant. ·(1) 

Of von Kuechler it was said : " We conclude that the defendant had 
knowledge of and approved the practice of using both pri oner of war and 
civilians for improper and dangerous work. "(2) 

It appears, however, that, in suitable circumstance the requirement of 
knowledge may be dispensed with. Speaking of the Maintenance of 
Discipline Order,(3) the Tribunal sa id : 

" Can those defendants escape liability because this criminal order 
originated from a higher level ? They know it w_as directed to unit s~bor­
dinate to them. Reports coming in from time to t1me_from_ the e su?<>rdma~e 
units showed the execution of these poHtical funcllonanes. It I true m 
many cases they said they had no knowledge of these reports. They should 
hare had such knowledge.(4) 

Of Sperrle the Tribunal said, inter alia : 
• • But even though we were disposed to accept bis s_ta tement of hi 

opposition to the [Commissar) order_, the cold, hard, m~scapable . fact 
remains that he distributed it and that 1t was enforced by uruts ubord~nate 
to him in the 18th Anny. Many reports were made by t~ese subordm~te 
units, which should have been known to him, that Commissars were being 

(l) Compare also the references to the element of knowledge in the passage quoted on 

pp. 109-10. · 1 led relatm· g to von Kuechler on (!) And see also a further passage previous Y quo , . , 
pp. 106-7. 

(") See p. 25. 
(•) Italics inserted. 
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acq uie cence in acts by troop under his authority, and by agencies within 
hi area which violated the mo t elementary duty and obligations owed to 
prisoner of war and the civilian population by the commander of an 
occupying army, having command a uthority and executive power." 

Further, it appear that, ju ta a commanding general has wide responsi­
bilitie under International Law, so al o is he allowed considerable latitude 
in the ways in which he fulfil the e responsibilities; the Tribunal held that 
·· the duty imposed upon a military commander is the protection of the 
civilian population. Whether thi protection be assured by the prosecution 
of oldier charged with offence aga inst the civilian population, or whether 
it be a ured by disciplinary mea ure or otherwise, is immaterial from an 
international tandpoint. "(1) 

The que tion whether a commander must have knowledge of the offences 
being committed by his underling to be made criminally responsible for 
them i one on which there has been some division of authority.(2) The 
Judgment in the High Command Trial stated that a high commander "has 
the right to as ume that detail entru ted to responsible subordinates will be 
legally executed." Criminal re ponsibility does not automatically attach to 
him for all acts of hi subordinate . There must be an unlawful act on his 
p:irt or a failure to supervise his ubordinates constituting criminal negligence 
on hi s part.(3) Later the Tribunal stated explicitly that " the commander 
must ha1•e knowledge of the e offences and acquiesce or participate or 
criminally neglect to interfere in their commission and that the offences 
committed mu t be patently criminal."(') A similar test was applied to 
offence committed by unit taking orders from other authorities : "The 
ole question then as to uch defendant in this case is whether or not they 

knew of the criminal activities of the.Einsatzgruppen or the Security Police 
and SD and neglected to suppress them . . . . When we discuss the evidence 
agai n t the variou defendant , we shall treat with greater detail the 
evidence relating to the activities of the Einsatzgruppen in the commands 
.of the variou defendants, and to what extent, if any, such activities were 
known to and acquiesced in or upported by them. "(5) 

Similarly of von Leeb it wa aid : 

" The e idence establishes that criminal orders were executed by units 
ubordinate to the defendant and criminal acts were carried out by agencies 

within hi command. But it i not considered under the situation outlined 

( 1) See p. 83 . 
(') In the Flick Trial the accusoo Flick was shown to have had " knowledge and 

a pproval " of the acts of a S!,J~rdinate, Weiss, for which he was held jointly responsible : 
See Vol. IX, p. 54. The ex1 tmg difference of opinion as to the question of the necessity 
of proof of knowledge or ~f presumed knowledge, and the question of the .existence of a 
duty to _d1scorer whether cnmcs are being committed by subordinates has, however, been 
ho;"n in Vol. LV, pp. 87-94, and in Vol. VU, pp. 61-63. 
() e p. 76. 
( 4) See p. 77. (Italics inserted.) It will be noted that the last nine words of the 

passag«? QU<?ted _add a f!,)rther re triction to the commander's responsibility, one not 
recognized m _tnals previously reported upon in these Volumes, in which trials it was 
assun:ied tha~ 1f the commander knew that his subordinates were carrying out acts which 
were 1.n fact 1llegal he would not then be a ble to plead that he did not know that such acts 
were 1Uegal. 

( 6) See p. 79. 

THE GERMAN HIGH COMMAND TRIAL 111 

that criminal responsibility attaches to him merely on the theory of subor­
dination and over-all command. He must be shown both to have had 
knowledge and to have been connected with such criminal act either by 
way of participation or criminal acquiescence . . . . 

•· We are therefore unable to find from the evidence ubmitted that the 
defendant von Leeb had knowledge of the murder of civilian , ithin hi 
a rea by the Einsatzgruppen or acquiesced in such activitie :· 

And on the question of his responsibility for neglect of prisoner of war 
it was said: 

" Responsibility for prisoner-of-war affairs was therefore directly vested 
in the commanders of the armies and of the army group rear area . Direct 
re ponsibility in these matters by-passed the commander-in-chief of the a rmy 
group. While he had the right to issue orders to hi subordinate con­
cerning such matters. he also had the right to as ume that the officers in 
command of those units would properly perform the functions which had 
been entrusted to them by higher authorities, both a to the proper care of 
prisoners of war or the uses to which they might be put. He also had the 
right as heretofore pointed out. to assume that certain u e to which they 
were put were legal under the conditions existing in the war with Ru sia. 
A we have stated, their use in dangerous occupation or in dangerou 
localities was obviously illegal under International Law but there is no 
ubstantial evidence that such illegal uses of pri oner of war were ever 

brought to the attention of the defendant. " (1) 

Of von Kuechler it was said: " We conclude that the defendant had 
knowledge of and approved the practice of using both prisoner of war and 
civilians for improper and dangerous work. "(2) 

It appears, however, that, in suitable circu1!1stance , the re~uirement of 
knowledge may be dispensed with. Spealcing of the Ma111te11a11ce of 
Discipline Order,(3) the Tribunal said : 

" Can those defendants escape liability becau e this criminal order 
originated from a higher level ? They know it w_as directed to unit s~bor­
dinate to them. Reports coming in from time to t1me_from_ these su?ordma~e 
units showed the execution of these political functJonane . It 1s true m 
many cases they said they had no knowledge of these reports. They should 
hal'e had such knowledge.(4) 

Of Sperrle the Tribunal said, inter a/ia : 
• • But even though we were disposed to accept his s_tatement of hi 

opposition to the [Commissar] order_, the cold, hard, m~scapable . fact 
remains that he distributed it and that 1t was enforced by uruts subor~nate 
to rum in the 18th A"rmy. Many reports were made by t~ese subordm~te 
units which should have been known to him, that Commissars were bemg 

' 
(') Compare also the references to the element of kn wledge in the passage quoted on 

pp. l09-lO. · 1 ted latm· g to von Kuechler on (Z) And see also a further passage previous y quo , re . , 
pp. 106-7. 

( 3) See p. 25. 
( 4) Italics inserted. 
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executed by them. He ay he did not know of it. It was his business to 
know, and we ca r.not believe that the members of his staff would not have 
called the e report to hi atten tion had he announced his opposition to the 
order. · 1) 

And of Reinhardt the Tribunal aid, inter a/ia : 

' In comment emanating from one of Reinhardt 's staff officers relative to 
the ugge tibn fo r the formatio n of a Rus ian Red Cross, it is indicated 
that he wa oppo ed to authorizing the Red Cross to make any search for 
pri one r mi ing in action and the reason which he gives is set forth with 
great franknes . Jt is a follow : 

' Overwhelmjngly large number of prisoners of war deceased without 
do umentary depo ition and of civilians who disappeared due to brutal 
action . 

" At thi point we refer to the fo llowing finding of Tribunal V, in Case 7(2), 
and adopt it a a correct tatement of the law. It is as follows : 

' Want of knowledge of the contents of reports made to him 
(i .e., to the Commanding General), is not a defence. Reports to 
Commanding Genera l a re made for their special benefit. Any failure 
to acq uai nt themselve with the contents of such reports, or a failure to 
require add itional rep rt where inadequacy appears on their face, 
con titute a dereliction of duty which he cannot use in his own 
beh::t lf. ' "(3) 

3. THE RE PO lBILITY OF STAFF OFFICERS 

The Tribunal held(4) that the fact that Geitner and Foersch were 
acquitted in the Hostages Tria/(5) did not signify that staff officers were 
absol ed from all criminal re ponsibiJity for matters in which their com­
manding officer could be held re pon ible. The Tribunal regarded as 

( 1) Italics in erted. 

(· The HosTa es Trial, reported upon in Vol. vm of this series, pp. 34-92. 

~
3
) It will be noted that the la t three quotations from the Judgment in the High Command 

Trial lay down tha t the accused ought To /tare k11ow11 of certain facts, not that he must be 
p~esumed To ha_,.e k 11ow11 of them. The former is a question of substantive law · as to the 
different question of presumption of guilt or knowledge in charges of respon;ibility for 
the offen_ces _of subo~dinate , see Vol : IV, pp. 85-6_ an~ 94-5, and Vol. VII, pp. 63-4. The 
Prosecution m the High Command Trial made a claim m their Memorandum on von Leeb's 
a lleged responsibility under Counts U and Jll which postulated a presumption of guilt and knowledge : 

" Wh~re the pr_oof shows the ystematic and widespread commission of crimes, the 
.f!icers m the cham o_f command a re criminally responsible for such crimes if they have 

failed to take approp:iate mea ure to prevent such acts by subordinates. Here the proof 
need how ~nly the widespread commission of crimes by units s11bordi11ated to the defendant. 
Proof of widespread crime nece sarily raises a presumption of failure to take appropriate 
measures to control subordinates. Jt is unnecessary to show that the defendant had knowledge of such crimes." 

( 4) See p. 80. 

(') See Vol. VIII, pp. 42-3, 75-6 and 89-90. 
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sound the finding in the previous trial(1) but held that " the facts in that case 
are not applicable to any defendant on trial in this case. " 

A chief of staff cannot, apparently, be held guilty of crime of omi ion 
as a commanding general may be.(2) " A failure to properly exerci e 
command authority," said the Judgment, " is not the re pon ibiJity of a 
chief of staff. "(3) The Tribunal pointed out that " it wa of course the 
duty of a chief of staff to keep [his] commander informed of the acti itie 
which took place within the field of his command in so far at least as they 
were considered of sufficient importance by such commander, " but it appears 
from the context that .the Tribunal regarded such duty as being one laid 
down by German military law and not one exi ting under International 
Law.(4) If it were laid down by International Law that a chief of taff mu t 
keep his commanding officer informed of certain matter then it would be 
possible for the chief of staff to be guilty of a war crime of omis ion , 
i.e., a failure to fulfil hi own duty as a staff officer, not hi superior· 
" command authority " referred to above. The Tribunal's words do n t, 
however, allow it to be said that a chief of staff may be guilty of uch a war 
crime of omission. 

This conclusion is borne out by other words of the Tribunal indicating 
that only positive action can make a chief of staff guilty : " In the absence 
of participation in criminal orders or their execution within a command, a 
chief of staff does not become criminally respon ible for criminal acts 
occurring therein. "(5) 

The opportunity of a chief of staff to comrrut wa r crime eem , in the 
opinion of the Tribunal, to ari e from his power " to is ue order and 
directives in the name of hi commander," a power which va ries widely in 
practice but which may allow sufficient exercise of initiative and discretion 
to involve the chief of staff in the commission of offences under the laws and 
usages of war.(6) 

The attitude of the Tribunal can perhaps be t be judged from it treatment 
of individual accused who were charged with havi ng committed war crime 
in their capacity as staff officers. The passages in the Judgment dealing 
with the accused Woehler are particula rly interesting in thi connection · 
the following are relevant extract therefrom : 

" 1. The Commissar Order. 

" The proof in this case shows the defendant, a Chief of Staff of the 
. I Ith Army, knew of the receipt of thi s order. lt doe not, however, e tabli h 

( 1) On the other hand the Tribunal ruled that_' · I~ the basic idea is cr~ina l under 
interna tional law the staff officer who puts that idea mto the fo rm of a _m1htary order, 
either himself or' through subordinates under him, or takes pe~nal action to ~ ~h:i t 
it is properly distributed to those units where it bec~mes effective commits a cnmmal 
act under Interna tional Law·•; whereas the preparauon, and approval as _to for11_1 , of 
criminal orders, and the dist ribution of such orders, _appeared among the duties of eithe r 
Foersch or von Geitner, who were nevertheless acq1.ut1ed. It should be added, however, 
that the detailed legal drafting of these orders was m the hands of a legal department or 
officer outside the authority of the two accused named (see Vol. vm, pp. 42-3). 

( 2) See above, pp. 105-12. 
( 3) See p. 81. 
(•) See pp. 80-1. 
(•) See p. 81. 
(•) See pp. 81-2. 
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any participation in it tran mittal to subordinate units. It also shows that 
he knew of the enforcement of this order in the 11th Army, but the responsi­
bility for carrying out thi order within the 11th Army must rest with the 
Commander-in-Chief and not with the Chief of Staff. Criminal acts or 
neglect of a Commander-i n-Chief are not in themselves to be so charged 
ag;in t a Chief of Staff. He has no command authority over subordinate 
unit nor i he a bearer of executive power. The Chief of Staff must be 
per onally connected by evidence with such criminal offences of his Com­
mander-in-Chief before he can be held criminally responsible .. . . 

' · 3. Murder and lll-treatment of Prisoners of War. 

· A Chief of Staff of the 11th Army, he is charged with responsibility 
fo r an order i ued by the 0 /Qu for ' AOK.' While part of this order is 
con idered criminal by the Tribunal, the fact that this order was issued by 
a ubordinate of the defendant in the staff organization over whom he had 
no command authority leads the Tribunal to conclude that the defendant 
wa not connected therewith. The 0 /Qu was a subordinate of the Chief of 

taff, but he was also a ubordinate of the Commander-in-Chief, and to hold 
the Chief of Staff re pon ible for thi s order, we must necessarily make the 
a~ umption that it was not i ued by the Commander-in-Chief without his 
intervention , which the document in it elf does not establish. The fact 
that this order was actually carried out by subordinate units as shown by 
e idence in the record is the re ponsibility, as stated above, of the Com­
mander-in-Chief, and not of the Chief of Staff .... 

" 5. The Barbaros a Jurisdiction Order. 

' · It i shown that th i order was received by the 11th Army, but no 
criminal connection with its di tribution has been established by the evidence 
a to thi defendant. Criminal act thereof are to be charged against the 
Commander-in-Chief not the Chief of Staff as heretofore stated. However, on 
5th September, 1941 , an order was i sued by the 11th Army, signed for the 
AO K by Woehler, as Chief of Staff. From the nature of this order, it would 
a ppear that it wa not of that bas ic nature which necessarily would be sub­
mitted to a Commander-in-Chief. It is such an order as a Chief of Staff would 
norma lly is ue of his own volition. Whether or not that be so, the wording 
of thi order would certainly be a matter that would come within the jurisdic­
tion of a Chief of Staff of an army. Thi order provides in paragraph 5 
a fo llow : 

' Guarding the front line alone i not sufficient. Corps as well as the 
Commander of the Army Rear Area has to send patrols constantly to 
the main rear lines of communication for " raids," which arrest all 
u piciou civilians and check whether they reside in the area. Civilians 

who are sufficiently u pect of e pionage, sabotage, or of partisan 
activities, are to be shot by the G FP after interrogation. Strangers in 
the area who are unable to establish the purpose of their stay credibly 
are, if po ible, to be turned over to the SD detachments, otherwise to 
pri oner camps to be sent on to the SD detachments. Young boys 
and girl , who are preferentially employed by the enemy, are not to 
be excepted.' 
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" Under this paragraph it is provided that civilians who are ' sufficiently 
•suspected' of certain offences are to be shot, including boys and girls. The 
defendant 's explanation that this order does not mean what it says, is not 
convincing. At its best it could only be construed as ambiguous and if it 
meant something other than what it states, it was certainly the province of 
the Chief of Staff to see that that error was corrected. The Tribunal is of 
the opinion that it meant precisely what is stated and that the defendant was 
criminally connected therewith and is responsible therefor ... . 

" 8. Deportation and Enslavement of Civilians. 

" The evidence in this case shows that as Chief of Staff of the 11th Army, 
orders pertaining to the use of civilians were issued for the 11th Army which 
were signed by Woehler. These orders are not basic orders and would 
normally be issued by a Chief of Staff without even consulting the Com­
mander-in-Chief and certainly without such orders being drawn by the 
Commander-in-Chief. These orders show the illegal use of civilians with 
which the defendant is criminally connected . . .. 

" 9. Murder, Ill-treatment, and Persecution of the Civilian Population. 

" The evidence in this case establishes the elimination of so-called 
undesirables, mostly Jews, within the are-a of the I Ith Army while Woehler 
was Chief of Staff ... the Tribunal can only find that the defendant Woehler 
had knowledge of the extermination activities of the Einsatzgruppen when 
he was Chief of Staff of the 11th Army. 

" He was not, however, the commanding officer, and his criminal responsi­
bility must be determined from personal acts in whic~ he partic_ipate~ or 
with which he is shown to have been connected. This resolves itself mto 
the question as to whether as Chief of Staff he _assigned 1:=,i';I atzgrup~_n_ to 
various localities wherein they operated and earned on their 11legal acllv1t1es. 
That he did so is shown by both the testimony of Ohlendorf and by docu­
ments in evidence . . . These orders [i.e., certain orders reviewed by the 
Tribunal] as to the location of Einsatzgruppe units were not uch basic 
orders as can be charged to the Commander-in-Chief, but would clearly be 
within the sphere of authority of a Chief of Staff. 

" For reasons herein stated, and on the whole record, we find the defendant 
guilty under Counts Two and Three of the Indictment. " 

It seems then that a Chief of Staff may be held respon ible for wa r crimes 
committed as a result of his orders if such orders are not " ba ic orders " 
such as " necessarily would be submitted to a_ Comma~der-in-Ch!er," ~ut 
orders which " a Chief of Staff would normally 1s ue of h1 own vohuon. 

A remark made in the commentary to the Hostages Trial, appearing in 
Volume VOi but based upon the findings of guilty passed upon two 
Japanese Chi~fs of Staff in trials rep_o~ted upon . in Volume V,( 1) _may be 
repeated here : " Certainly the position ?~ ~h1ef of Staff provides no 
immunity upon its holder, and the respons1b1hty of such a person for war 
crimes must be judged upon the facts of each case. "(2) 

( 1) See Vol. V, pp. 62, 63, 67, 68 and 69. 
( 2) See Vol. Vlll, p. 90. 
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The defence put up on behalf of the accused Le_hmann was similar to the 
argument mai ntained by accu ed taff officers in the Hostages and High 
Command Trial : 

" Dr. Lehmann wa not the highe t judge of the Wehrmacht. He was 
not a judge in the proper en e. The administration of justice of the 
Wehrmacbt- although thi ound very strange-was not subordinated to 
him, but to the particular branche of the Wehrmacht. Lehmann had no 
command authority toward the lega l departments of the three branche of 
the ehrmacht. He could not i ue any order to the troops." 

Coun el added : 

" In the e remark a para llel emerge , the parallel to the Chief of Staff ... : 

" "In tru connection 1 may remind you that Military Tribunal V acquitted 
two defendant in Ca e 7 only for that reason that the nature of their position 
gave them no command au thority. A to one of the defendants the Tribunal 
ha lated : 

' that he initiated or igned orders ... which were unlawful when 
iewed in the light of the applicable International Law.' 

" And that it belonged to hi duties to work out and to sign such order ; 
a to the other defendant the Tribunal has stated : 

' that he exerci ed th i power and influence upon his various Com­
mander -in-Chief in uch a manner as to incriminate himself .... • 

' ' The deci ive point for the acq uittal of both defendants had been that 
the defendant 

' lacked the authority to i ue uch an order on their own initiative.' 

" In conclu ion, 1 quote from this Judgment and from the reasons con­
cerning the defendant Foert ch .. .. 

' The nature of the po ition of the defendant .. . his entire want of 
command authority, hi attempt to procure the rescission of certain 
unlawful order and the mitigation of others as well as the want of direct 
evidence placing re pon ibility on him, leads us to conclude that the 
Pro ecution ha fai led to make a case against the defendant. No 
overt act from which a criminal intent could be inferred has been 
e tabli hed.' 

" The e tatements are of deci sive importance for the evaluation of the 
re pon ibility and the competence of my client and their application would 
lead to the ame re ult : The prosecution has failed to make a case against 
the defendant." 

The Pro ecution, however in their Brief of Argument against the accu ed 
Lehmann, lated, inter alia : 

" It i a generally recognized maxim that no man may plead ignorance 
of the law a an excu e. But when it can be shown that a trained lawyer ' 
deliberately prepared and i ued orders which he knew at the time to violate 
not only e~er~ tandard of fai rness, equity and common decency, but various 
defined pnnc1ples of International Law as well the seriousness of his crime 
become magnified. There i an element of pre~editation and deliberatenes 
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in all of the acts for which Lehmann is being held responsible. It is impos­
sible for a lawyer to sit down and draft a more or less complicated legal 
document without considering the question of its legality .... 

·• The orders and directives which form the subject matter of the prosecu­
tion 's case against Lehmann were conceived, drafted and carried out in 
execution of criminal purpose and designs. In general, Lehmann played 
only a supervisory part or no part at all in the third step-the carrying out. 
It is not claimed that he personally gave orders to hoot Russian civilians 
on suspicion or that he physically transported ight and Fog defendants into 
Germany and isolated them from the outside world. But without the general 
orders which Lehmann had drafted and issued, not a ingle individual order 
could have been given ... At the very least, Lehmann, by lending his 
technic-al advice and legal skill to these vicious chemes, became an acce ory 
before the fact lo murder. What he did fits perfectly into the classical 
definition: 

' An accessory before the fact is one who, though ab ent at the 
commission of the felony, procures, control or command another to 
commit a id felony subsequently perpetrated. '(1) 

"That felonies were perpetrated as a result of the legi lation moulded by 
Lehmann is beyond question ." 

The Tribunal, in dealing with the alleged re pon ibility of Lehmann, in 
effect adopted the prosecution ' theory of Lehmann 's li ability while a t the 
same time accepting the analogy of hi position and that of a staff officer ; 
it decided, imer alia, that : 

" The Barbarossa Jurisdiction Order which wa fina lly produced is an 
excellent example of the fundamental and essential function which a staff 
performs in producing a military order from an original idea. The rec~rd 
di. closes conferences, telephone calls, and much corre pondence, all in­

dependent of Hitler. In this way the detai_ls of the or_der were wo~ked out. 
Many of these details originated in the mmds of various taff officers and 
some in the mind of the defendant. . .. 

"Under the record , we find him [Lehmann] re pon ible for criminal 
connection with, participating in , and formulation of thi illegal order .... 

"The Commando Order is another ex.ample of the part a taff officer 
plays in the final structure of a military order. Like the preceding Barbarossa 
Jurisdiction Order, it cannot be a id that the whole of the Commando Order, 
or the major part of it, is a product of one man· mind. _We are not con­
cerned with the question of determining just how fa r the idea of any one 
man are embodied in these order , except in so far as idea that can be traced 
to a given defendant show hi own st~te ~f ~ind in con~ri~uting crimi~al 
parts to the criminal whole.. The _basic cn~rnal off~n~e I in the e ential 
part a staff officer performs m making effective the cnmmal wh le. 

" We find no provisions in this order where he contributed to it inherent 
viciousness, but he was one of those re ponsible for it final production in 

( 1) Wharton, on Criminal Law, 350. 
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the form in which this criminal order was transmitted to the army and he 
wa criminally re pon ible for a part of the vicious product ...• 

" The 1 ight and Fog Decree basically involved legal questions, and in 
Lhis, a in the Barbaro a Juri diction Order, the defendant Lehmann was 
the major craft man of it fina l form . . . we find him guilty as a participant 
of the final production of thi terror programme." 

The fact that the making of a substantial contribution to the drafting of 
an illegal order (as di tinct from approving it from the point of view of 
form) may make an accu ed criminally liable was shown by the passages 
from the Judgment dealing with the defendant Warlimont, which stated, 
i111er alia, that : -

" There i nothing to indicate that those contributions which he made in 
any way oftened it [the Commi sa r Order's] harshness, and we find the 
defendant guiJty of a participating part in the formulation of this criminal 
order. ... 

" From thi evidence it i apparent that not only did the defendant 
Warlimont contribute to the formulation of this order [the Commando 
Order], but that he participated in its enforcement. ... 

" We . .. find the defendant Warlimont connected with the illegal plan 
of the leader of the Third Reich fo tering the lynching of Allied fliers and 
that he contributed a ignifican t pa rt to this criminal programme .... (1) -

" The Tribunal i of the opinion that these suggestions of the defendant 
Warlimont made a t [certain] conference are themselves sufficient to connect 
him criminally with the illegal programme of the Reich for recruiting slave 
labour. ... 

"We have found the d fendant guilty of participating in many criminal 
m-der ~~ich permeated the conduct of the war. He may not have furni shed 
the ba 1c idea , but he contributed bis part and was one of the most important 
fi~ur~ of the group which formed them into the finaJ product which, when 
d1 tnbuted through the efficient agencies of the Wehrmacht and Police, 
brought uffering and death to coun tless honourable soldiers and unfortunate 
civilian . 

"The defendant Warlimont is guilty under Counts II and III of the 
indictment. ' 

4. LIADILITY fOR EXE UTED ORDERS 

1n their Memorandum Brief on the alleged responsibility of von Kuechler 
under Count II and III the Prosecution argued: 

"A number of judicial fi ndings of U.S. and British Tribunals concur in 
the opinion that the commander who knowingly and wilfully distributes an 
unla\\ ful order becomes guilty of a criminal act per se, no matter whether this 
order wa executed or not. It lies in the very nature of a military order that 
it is i ued and pa ed down with the clear intent of being enforced by 
junior c mmands. By transmjtting such an order to subordinate units, the 

(') R4e5[aidiog the part played by Warlimont in the working out of the plan in question. 
seep. . 
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commander manifests his will that such an order be carried out. The 
International Military Tribunal went even further than this when it said, in 
considering Doenitz' connection with the 'Commando ' Order: 

' But Donetz permitted the order to remain in full force when be 
became C.-in-C., and to that extent he is responsible.' (Trial of the 
Major War Criminals, Vol. I, p. 314.) 

"In a war crimes trial held in February, 1947, before a British military 
court in Hamburg, the German Air Force General , August Schmidt, w 
charged with 'committing a war crime in that be, at Muenster, Germany, 
in 1944, in violation of the laws and usages of war, was concerned in the 
issuing of an order whereby members of Allied Air Forces, when prisoner 
of war, were to be denied protection by their German escorts if attacked by 
the populace.' The contention of the Prosecution in this case was that 
General Schmidt had distributed to subordinate commands an unlawful 
order which be had received from the OK W. It wa not even alleged that 
this order was carried out by military personnel und r the defendant 's 
jurisdiction. The Tribunal found that Schmidt , as guilty of the charge, 
and imposed a sentence of life imprisonment on him, which was commuted 
by the reviewing authority to ten years' imprisonment. (Ex . 1463, OKW-
3061, Bk. 6 Sup., p. 50.) 

"Tribunal No. V, in discussing the responsibili ty of the defendant Rendulic 
for passing on the Commissar Order, declared in it opinion : 

' The order was clearly unlawful , and so recognized by the defendant. 
He contends, however, that no captured Commissar were hot b 
troops under bis command. This is, of course, a mitiga ting ci rcum­
stance, but it does not free him of the crime of knowingly and intention­
ally passing on a criminal order.' (Case o. 7 Tr. 10510.) " 

In their closing speech, the Pro ecution claimed further that : " The 
defendant Raeder was convicted by the International Military Tribunal of 
having committed war crimes largely because he pa ed the Commando Order 
'down through the chain of command.' Military Tribunal V, in the 
Hostage Case, convicted Rendulic of pass; ng down the Commi ar Order, 
although there was no proof in the record tu that ca e that any Commissar 
were shot by the troops of Rendulic 's division. ' 

Counsel for von Kuechler does not appear to have dealt with thi question 
in bis closing speech. Counsel for von Salmuth, however, argued as follows : 

" The Prosecution claims in its Final Plea that in Case Vil the defendant 
Rendulic was convicted, although there was no evidence that any Commi ar 
had been shot by the unit. This opinion has no legal basi in Article II, 
para. I (b) and (c) of the Control Council Law, and is not tenable in view 
of the clear formulation of the law. For the crimes puni hed by the la 
are acts of violence against person or life. An order to murder or to ill-treat 
somebody must consequently always have resulted in the actual perpetration 
of such acts of violence. '' 

Counsel claimed further that: " The case of the defendant von Salmuth 
is, however, quite different from that of the defendant Rendulic," and cited 
the following passage from the Judgment in the Hostage Trial : " He admit 
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that the leoaiity and orrectne of thi s order was discussed, and that it was 
g nerally ;on idered illegal. He te tifie_d that he considered t~e order as 
a repri al measure, the purpo e of which was unknown to him. But a 
mere as erlion of tbi nature, unaccompanied by evidence which might 
ju tify uch an a umption, i not a defence. Such an assertion could be 
made a an e cu e for the i · uance of any unlawful order or the committing 
of any war crime, if it were a ai lable as a defence ipso facto. We do not 
que tion tba t ci rcum tance might a ri e in such a case that w~uld require a 

urt to find tbat no crimina l in tent existed, but it must be based upon 
methi ng more tban a bare a erti on of the defendant, unsupported by facts 

and ci rcu7n tance upon which a reasonable person might act. " 

Coun el conti nued : " u h fact and circumstances were not only stated 
by the dafendant von Salmuth him elf, they are proved also by the evidence 
that ha been ubmitted.'' 

The Tribunal fo und that the accu ed von Kuechler had not in fact passed 
do\ n the illegal Commando Order : 

" Thi order wa tran mitted by the OKH directly to the armies as well 
as to the Army Group orth, of which the defendant was then in command. 
T he evidence in this ca e doe not how it was put by the defendant into the 
channel of command for ubordinate units. The order was not particularly 
applica ble in the ea tern area, and there is no evidence to show that it was 
ca rried out within hi command . Under these circumstances we fail to 
fin d the evidence u tain a criminal act by the defendant in connection with 
thi order. ' 

Of on almuth the T ribunal ruled as follows : 

' · The Com mi sar Order wa received by the defendant while he was 
om manding Geriera l of th XXX Arm y Corps. The evidence shows that 

it was di tributed to ubo(dina te units by him. He states that he rejected 
the order and acq uainted hi di vi ional commanders with his objections. 
The evidence does not establi h that the order was ever carried out within 
the XX Army Corps wh ile it wa under the command of the defendant. 
Two in lances are cited which, it i urged, show it was carried out ; in one 
in tance \ ithin the 17th Army over which he subsequently became the 
Com mander-in-Chief. T hi in lance occurred approximately one month 
b fore hi ar ri val. The econd instance relied on occurred in the 4th Army 
approximately one month after he a sumed· command. This instance is 
con idered ambiguou as to whether or not the Commissars were in fact 
execu ted after they had been taken prisoner. In neither instance, however, 
i it considered tha t the defendant can be charged because from the time 
element, it cannot be a id that they occurred with his acquiescence or 
apr :·oval or due to any order which he had distributed." 

ln find ing the accu ed von Salmuth guJ ty under Counts II and Ill, 
the Tribunal did not, however, indicate whether it regarded the fact that he 
pa ed do_wn the illegal order a contributing towards his guilt, but it would 
not be w1 e to as ume that the Tribunal recognized the non-performance 
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of an order as always clearing of criminality the per on who gave the 
order.(1) 

The Judgment stated that the Tribunal con idered field commanders 
"criminally responsible for the transmission of an order that could, and 
from its terms would, be illegally applied where they have transmitted such 
an order without proper safeguards as to its application. " The Tribunal 
then added, however, that " for that failure on their part they must accept 
criminal responsibility for its misapplication within subordinate units to 
which they transmitted it. " (2) 

Dealing with the question of orders transmitted by commanders, the 
Tribunal said that "to find a field commander criminally responsible for the 
transmittal of such an order, he mllSt have passed the order to the chain of 
command and the order must be one that is criminal upon it face, or one 
which he is shown to have known was crimina l. ''(3) 

Dealing with certain orders requiring the execution of parti ans, the 
Tribunal said that: "The orders to execute such per ons and mere su peel 
on suspicion only and without proof, were criminal on their face. Executions 
pursuant thereto were criminal. ~h_o_se who gav~ or passed down such 
orders must bear criminal respons1b1hty for pa sing them down and for 
their implementation by the units subordina te to them. "(4~ Again , the 
Tribunal ruled elsewhere that : " Reinhardt held the executive power for 
his area and it was his duty to exerci e it for the protection of the popu­
la tion. 'He was obliga ted not to deport them, not to de poil then~. ?f their 
property, nor to send both tho e innocent and those guil_ty of a1dmg the 
o-called bands to concentration camps, a well a ending the 1925 ~nd 

1926 groups to forced labour in the Reic~. The orders to _do tho~ th1~g 
were criminal orders, and they were fully implemented by him. H_e 1. crun­
inally responsible for issuing the orders and for the act done m imple­
mentation of them. " (5) The giving of illegal orders was here trea ted as an 
individual offence. 

Even more clearly indicating the Tribunal' attitu?e were it words 
regarding the accused Reinhardt 's responsibilit_y regarding the Com~ando 
Order ; after making certain remark ~ concerning t~at orde~, the Tn~unal 
stated : " Jt was a criminal order, Reinhardt pa ed 1t dow~ ~n t~e ch~in of 

nd " (6) and then ll'ellt 011 immediately to speak of maiuat111g c1rcum­
comma , . h . b d .b d . 
stances, thus showing tha t they regarded a_ crui:,~ as . aving een e ~n e . 
"It may be stated as a matter somewhat in m111gat~on and a hO\\ mg the 
personal attitude· of the defendant Reinhardt, that in November, 1943, he 
issued an order that parachutists are lawful combatant and a re to be treated 
as irisoners of war. That was at a time when the German Army was not 

1 ed 82 the Tribunal found certain orders to be criminal but this fact 
() As sta. t on1P· . '· ry that the mere passing down of such orders would be a war 

does not necessan Y s1gm . f h d Id hP · · I · · · ·t ld also mean (i) that the carrymg out o sue or ers wou r cnmm~ • 
en~, smce I cou der could not be relied upon as giving grounds for a plea of supenor 
or (u) tbhat thdeliord t ho had acted on it if its illegality was known to him or would orders y a e en an w , 
have been obvious to a reasonable man. 

( 2) See pp. 83-4. (ltalics inserted.) 
( 3) See p. 74. 
(') See p. 86. (Italics inserted.) 
(S) Italics inserted. o de " · · 1 · 
(&) The Tribunal had already referred to the. Commando r r as cnmma on ,ts 

face." 
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0 flu . hed with ucce and when it was a little more inclined to soften the 
treatment meted out to the Ru ian . The Tribunal has noted it as being a 
matter proper at lea t fo r con ideration , on the question of mitigation. It 
hould further be noted in thi connection that it does not appear that 

Reinhardt, though he received it, ever passed on literally or in substance the 
notoriou Reichenau Order,'' 

the Pro ecution in the High Command Trial pointed out, the Judgment 
delivered in the Hosta:.7es Trial had recognized that the fact that the accused 
Rendulic' illegal pa sing down of the Commissar Order was not followed up 
by hi troops, while it may con ti tute a mitjgating circumstance, did not free 
him from criminality.(1) The arguments of the Prosecution based upon the 
on iction of Doenitz and ugu t Schmidt also appear to be sound. Two 

Brili h war crime trials reported in the e volumes also illustrate the fact that 
there may be liability for unexecuted orders. In the trial ofvon Falkenhorst 
by a Brili h Military Court in Brun wick, the ninth charge claimed that the 
accu ed ' ordered troop u11der his command to deprive certain Allied 
pri oner of war of thei r rights a pri oners of war, under the Geneva 
Convention. ' It ~ a hO\ n that the order was never carried out, yet the 
accu ed was found guilty under thi charge, amongst others.(2) In the trial 
of Karl Heinz M ehle by a British Military Court, the charge against the 
accu ed wa one of giving order to commanding officers of U-boats. who 
were due to leave on war patrol , " that they were to destroy ships and their 
ere, . " There wa no clear evidence that the orders were carried out by 
per on ubordinate to the accu ed yet he was found gujlty under the 
charge.{3) 

The Tribunal acting in the Hostages Trial pointed out that the Commissar 
Order " wa clearly u11la11ful and so recognized by the defendant " [Rendulic] 
and decided that it non-performance " does not free him of the crime of 
knoll'ingly and i11tentio11ally pa ing on a criminal order. "(4) An examination 
of the fact in the t, o Briti h trial indicates that here the accused intentionally 
pa ed down order which they mu t have recognized to be criminal (i.e., 
which to u e the words of the Judgment in the High Command Trial, were 
crimina l on their face).(5) 

lt appear therefore from the various authorities quoted above that an 
accu ed can be fou nd gui lty on the grounds of making or transmitting an 
unexecuted illegal order if he knew that it was illegal or if it was " criminal 
upon it face." 

1n view of the fact that the mens rea of an accused is unaffected by the 
non-perfo rmance of hi orders (provided that he thought that they couW be 
perfo rmed~, !here is no argument of justice which could be brought against 
uch co~v1 t1ons a~ those de cribed above, and the acts of the accused can 
~ cl~ 1fied under the law either of attempts or of incitements. The 
illegali~y of the mere giving of an unlawful order would appear to have been 
recogrnzed even under conventional International Law, since Article 23 (d) 

(~) See Vol. VIII , p. 90. 
(·) See Vol. XI , pp. 20 and 23 
(3) See Vol. IX, pp. 75 and s0:.1. 
(:) See Vol. vm, p. 90. 
{)Seep. 121. 
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of the Hague Convention lays down that : " It is particularly forbidden ... 
to declare that no quarter will be given." It will be recalled that Brigade­
fuehrer Kurt Meyer was found guilty on charge including one which aid 
that he " in violation of the laws and usages of war, incited and counselled 
troops under his command to deny quarter to Allied troops. " (1) 

5. THE PLEA OF MlllTARY NECESSITY 

In th~i~ ." Memorandum of Law and Facts " dealing with the alleged 
respons1b1hty of von Kuechler under Counts JI and III , the Prosecution 
stated, inter alia : 

" Military necessity was pleaded by most of the defendants a an alleged 
defence for the execution of the scorched earth policy during retreat. They 
also sought to justify the wholesale deportation of the civilian population 
as a measure of military necessity, their theory being that by thi mean the 
advancing enemy was thus prevented from u ing its manpower for his own 
purposes. This theory is nothing more than the reapplication of the well­
known German principle" Kriegsraison geht vor Kriegsmanier ' (necessity 
in war goes before chivalry in warfare) which has been advanced by variou 
German writers and faithfully transmitted into action by the German Armie 
during the last two World Wars. According to this theory, the law of war 
lose their binding force in case of extreme necessity, which was aid to arise 
when the violation of the laws of war offers other means of escape from 
extreme danger, or the realization of the purpose of war-namely, the over­
powering of the enemy. Such a theory is merely a denial of all law , and a 
reaffirmation of the philosophy that the end ju tifies the mean . English, 
American and French writers do not acknowledge it ( ee, e.g .. Bor i " Ragione 
di guerra e state di necessita in diritto intemazionale 1918," pp. 97-102, 
Strisower " Der Krieg und die Voelkerrechtsordnung, ' pp. 85-108, 1919 
de Vischer " Les lois de la guerre et la theorie de la nece site, ' I 917). 
The protest against the German conception of necessity rests, generally 
speaking, in the great danger involved in its admission. Thu , the German 
scholar, Strupp, states with respect to that maxim : 

' If this opinion were justified, no law of warfare could exist. For 
every rule might be declared impracticable on the ground that it is 
contrary to military necessities. This opinion is absolutely contrary to 
the historical development of the rules of warfare.' (Woerterbuch des 
Voelkerrechtes und der Diplomatie, Berlin und Leipzig, 1923.) 

" Oppenheim arrives at a similar conclusion : 
• The proverb dates very far back in the history of warfare. It 

originated and found recognition in those times when warfare wa not 
regulated by laws of war, i.e., generally binding customs and international 
treaties, but only by usages (Manier, i.e., Brauch), and it says that 
necessity in war overrules usages of warfare. In our days, however, 
warfare is no longer regulated by usages only, but to a greater extent 
by laws-firm rules recognized either by international treaties or by 
general custom. These conventional and customary rules cannot be 
overruled by necessity, unless they are framed in such a way as not to 
apply to a case of necessity in self-preservation. Thus, for instance, 

( 1) Sec Vol. IV, pp. 98 and 108. 



124 THE GE R. 1AN HIGH C OMMAND TRIAL 

the rule that poi oned arm and poison are forbidden , and that it is 
not allowed treacherously to kill or wound individuals belonging to the 
ho tile army, do not lo e their binding force even if their breach would 
effect an e cape from ext reme danger or the realization of the purpose 
of war. Article 22 of the Hague Regulations stipulates distinctly that 
the right of belligerent to adopt means of injuring the enemy is not 
unlimited, and thi rule doe not lose its binding force in a case of 
nece jty. What may be ignored in case of military necessity are not 
the la\ of war, but on ly the usages of war.' (International Law, 
Vol. II , 6th Edition , pp. 183-185.) 

" The provi ion of In ternational Law which prohibit the deportation, 
en lavement and ta rvation of civilians are unconditional.(1) Military 
nece ity i no defence to a charge of violation of these. There is no defence. 

·' lt i true that the prohibition of the Hague Rules with respect to 
eizure and destruction a re not quite so categorical and rigid. The 

applica bl rticle forbid : 
' To de troy or eize the enemy's property, unless such destruction 

or eizure be imperatively demanded by the necessities of war.' 
Article 23 g.) 

'· Therefore, it i by no mean a valid excuse that a criminal act, labelled 
a military necessity, wa of utility and convenience to the Party and might 
indi rect! influence the end of the war. The meaning of ' imperatively 
demanded ha been judicially defined a follows : 

' " Imperative ' i a nece si ty only in case of an instant and over­
whelming nece sity for self defence, leaving no choice of means and 
moment of deliberation.' (The Caroline, Moore's Digest of Inter­
national Law, Vol. ll, p. 412.)(2) 

' Two comments should be made about the validity of the defence of 
military nece ity to the charge of wanton destruction and pillage. 

" 1n the fir t place, it i our po ition that the defence of military necessity 
can never be utilized to justify destruction in occupied territory by the 
perpetrat~r of an aggressive war. To allow such a defence to be interposed 
m uch c1rcum tance would re ult in a fa rcical paradox. It is perfectly 
a ppa rent that the phra e ' imperatively demanded by the necessities of war ' 
wa never intended to ju tify the commi sion of one criminal act in order to 
extricate the perpetrator from the consequences of another criminal act ." 
T h~ Jnternational Milita ry Tribunal has already held that the German war 
~gam t the . SSR , a an act of aggre ion. It also held that participation 
m the planning and preparation fo r such a war was a crime. This is res 
adjudicata. 

" A i hO\ n in the Prosecution 's supporting brief on Count I , 
Kuechler, along w!th all the other defenda nts, was up to his neck in these 
plan and preparations. The whole time he was in Russia, he was, therefore, 

\)·•~~ions 4~-52, H?gue Rules of Land Warfare." 
04The arolme lnc1dent •· has been cited and described in Vol I of these Report• 

pp. and 16-17. - · ,..,, 
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acting in furtherance of a criminal design. The only military neces ity he 
can point to was caused by his being where it wa a crime for him to be in 
the first place .... 

" We submit that it is inconsistent on the one band to hold a defendant 
guilty of planning and preparing for an aggres ive war, and on the other 
hand to hold that the wanton destruction and pillage carried out by hi 
troops upon orders in the course of such a war is excu a ble on the ground 
of military necessity. 

"The second remark which should be made abo ut thi defence of milita ry 
.necessity relates to the burden and nature of proof. It i our contention 
that it is an affirmative defence, similar to the plea of elf-defence in a murder 
trial or of contributory negligence in an action for damage for per onal 
injuries. A bare declaration by the defendant that what wa done wa 
militarily necessary has no more probati e ub tance than a sta tement 
contained in an answer or other ple:iding. In order to make out a va lid 
defence of destruction or pillage on the ground of military neces ity, the 
defendant must prove by positive evidence that the fact and circum lance 
were such at the time he ordered these measures that he would be justified 
in believing them to be necessa ry to save his troop from an imminent major 
disaster. In the course of his testimony, Kuechler made a few casual 
remarks that certain ' tactical measures ' (Tr. 290 1) had to be taken during 
evacuations. His vague testimony is unsupported by any other evidence. 
It is true that every house, church, school and ho pital de troyed by a 
retreating army can conceivably annoy and inconvenience the a rmy which 
advances over the devastated area later ; the same i true of pillage. But 
this is a question of military expediency, not of military nece ity ." 

The second remark of the Prosecution would command uni ersal re peel , 
but the Tribunal would appear to have rejected the a rgumen t that the 
accused could never plead military nece sity in the cour e of a criminal 
war ;(1) it conceded that the plea of military neces ity did , in the ci rcum­
stances proved, serve to exculpate the accused on certa in charge concerning 
spoliation. It was emphasized that the defendan t were " in many 
instances in retreat under arduou conditions wherein their command were 
in serious danger of being cut off. Under such ci rcum tance a com­
mander must necessarily make quick decisi n to meet the particula r 
situation of his command. A great deal of la titude mu t be accorded to 
him under such circumsta11ce . What con titute de astation beyond 
military necessity in these situations req uires detailed proof of an operational 

and tactical nature. "(2) 

Thus, in dealing with Reinhardt ' alleged re pon ibility for plunder and 

spoliation, the Tribunal said : 
" The evidence on the matter of plunder and poliation hO\ great 

ruthlessness, but we are not satisfied that it hows beyond a reas nable 
doubt, acts that were not justified by milita ry nece ity. " 

( 1) Compare the ruling of th~ Tribunal which conducted t~ Ho _tages Trial that the 
rights and duties of an occupym_g power are not altered by h1 ha mg become such an 
occupant as the result of aggressive warfare ; see Vol. VIII, pp. 59-60. 

(2) See pp. 93-4. 
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Similarly, of Hollidt' guilt under a charge of plunder of public and 
private property, it wa aid that : 

' · In connection with thi charge we consider it established by the 
evidence and particularly by Exhibit 573 that the d~fendant considered 
civilian au thoritie ubordinated to the army in matters concerning 
e ac uation and he directed that • everything which could be usable to 
the enemy in the area mu t be destroyed if no evacuation is possible.' 
The Tribunal doe not feel that the proof establishes that the measures 
applied were not warran ted by military necessity under the conditions 

f wa r in the area under the command of the defendant. Nor does 
the proof e tabli h what property was removed to the rear with his 
knO\ ledge and con ent. 

' We are therefore unable to find the defendant criminally responsible 
under thi heading. ' 

The Tribunal which conduc ted the Hostages Trial was also called upon to 
decide on the va lidity of plea ba ed on alleged military necessity put forward 
by the defendants in that trial.( 1) 1t decided that " Military necessity or 
expediency do not ju tify a iolation of positive rules . . . The rules of 
International Law mu t be followed even if it results in the loss of a battle 
or even a war.· ' The Tribunal added , however, that the prohibitions con­
tained in the Hague Regulation " are superior to military necessities of 
the mo t urgent nature except where the Regulations themselves specifically 
provide the contrary,' ·(2) and pointed out that Article 23 (g) of those 
Regulation prohibited " the de !ruction or seizure of enemy property 
except in cases ll'here this de truc1io11 or seizure is urgently required by the 
neces iii o war. "(3) 

Like the Tribunal which conducted the High Command Trial, that before 
which the Hostages Trial wa held was of the opinion that the plea of necessity 
might be applicable in the circumstances of an army badly harassed while 
in retreat : " The destruction of public and private property by retreating 
military force which would give aid and comfort to the enemy may consti­
tute a ituation coming within the exemptions contained in Article 23 (g)." 
The Tribunal thu adopted a favourable attitude to the plea as it related to 
the act of the accu ed Rendulic in hi s retreat before the Russian Army in 
Finmark, orway.(4) 

The Judgment deli ered in the Hostages Trial stated in effect that the plea 
of mi take of fact could, in uitable cases, be successfully pleaded in con­
junction with the plea of military nece sity ; the Tribunal pointed out that 
the offe_n ive feared by Rendulic did not materialise, but added : " We are 
obliged to judge the ituation a it appeared to the defendant at the time .... 
We are concerned with the que lion whether the defendant at the time of 
it occurrence [i.e., the deva talion in Finmark) acted within the limits of 
hone t judgment on the ba i of the conditions prevailing at the time." 

(') See Vol. vm, pp. 66-9. 
t) Hali inserted. 

( 3) ltalics inserted 
( 4) See Vol. Vlll, .pp. 67-9. 
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The plea of military necessity has been more often rejected in war crime 
trials than accepted however ; indeed, the success of Rendulic and the 
accused in the High Command Trial in this respect was exceptional. 

The plea was rejected for instance in the trial of Heinz Eck and Others 
by a British Military Court at Hamburg.(1) Here, the defence claimed that 
the elimination of all traces of the sunken ship Peleus was operationally 
necessary in order to secure the safety of the U-boat which sank her.(2) 

The Judge Advocate acting in that trial advi ed the Court that the question 
whether or not any belligerent is entitled to kill an unarmed per on for the 
purpose of saving his own life did not arise in the pre ent case. It may be, 
he said, that circumstances could arise in which uch a killing might be 
justified. On the facts which had emerged in the present case, however, 
the Judge Advocate asked the Court whether or n t it thought that the 
shooting with a machine gun at substantial piece of wreckage and rafts 
would be an effective way of destroying every tr ce of the inking. A sub­
marine commander who was really and primarily concerned with aving 
hi s crew and his boat would have removed himself and his boat at the 
highest possible speed at the earliest possible moment~ r the greate t pos ible 
distance. All accused were found guilty. 

The plea was also rejected in the trial of Gunther Thiele and Georg 
Steinert by a United States Military Commission at Aug berg. The accused 
were found guilty of killing a prisoner of war while they were in hiding 
from Allied troops by whom they were closely surrounded.(3) Attempts on 
the part of the defence in the Milch and Krupp Trial to plead in effect that 
military necessity must under conditions of modern warfare be taken to 
include economic necessity did not meet with any succe s. In the former 
trial Judge Musmanno pointed out that with all its horror modern war was 
still "not a condition of anarchy and lawlessness," whi le the Judgment 
delivered in the latter trial stated firmly that: " It is an e ence of war that 
one or the other side must lose and the experienced Generals and Statesmen 
knew this when they drafted the rules and custom of land warfare. In 
short these rules and customs of warfare are designed pecifically for all 
phases of war. "(4) 

6. CRIMES AGAINST PEACE 

The defendants in this trial were all acq uitted on the Count alleging crimes 
against peace,(5) on the grounds that while th~y may· have had knowledge 
that an aggressive war was intended or was being ";~~ed, the~ ~ere not on 
the " policy-making level " and therefore "'.ere_ n?~ . m a PC? 1t10n t? shape 
or influence the policy that brings about its 1mtlat1on or Its continuance 

after initiation .... "(6) 
The question of crimes against peace will be the subject of a general 

comment in Volume XV of this series. 

(') See Vol. I, pp. 4, 11-12 and 15-16. . . 
( 2) It will be recalled that the prisoners were accused _of having v10)ated the laws and 

usages of war not by sinki[!g the merchantman, but by finng and throwing grenades on the 
survivors of the sunken ship . 

(3) See Vol. III, pp. 56 and 58. 
(') See Vol. VII, pp. 44 and 65, and Vol. X, pp. 138-9 and l(i(). 
($) See pp. 65-70. 
(•) See p. 68. 
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LAW REPORTS OF TRIALS 
OF WAR CRIMINALS 

SELECTED A D PREPARED 

BY THE U !TED ATJONS WAR CRIMES 

COMMISSION 

One of the aims of this series of Reports is to relate in summary 

fonn the course of the most important of the proceedings taken 

against per ons accused of commiuing war crimes during the Second 

World War. apart from the major war criminals tried by the 

uremberg and Tokyo International Military Tribunals. but 

including those tried by United States Military Tribunals at 

uremberg. Of necessity, the trials reported in these volumes 

arc c ample only, since the trials conducted before the various 

Allied Court , of which the United Nations War Crimes Com­

mission has had records. number over 1,600. The trials selected 

for reporti11g. however, are those which a re thought to be of the 

greatest interest legally and in which important point of municipal 

and internationa l law aro e and were settled. 

Each report, however. conta in 11ot onJy the outline of the 

proceedings in the trial under review, but also, in a separate section 

headed " ote on the Ca c," uch comments of an explanatory 

nature on the legal matters arising in that trial as it has been 

thought useful to include. These notes provide also, at suitable 

points. general ·ummaries and analyses of the decisions of the 

courts on specific points of law derived primarily from a study of 

relevant tria ls already reported upon in the series. Furthermore, 

rhe olumes include. where necessary, Annexes on municipal war 

crimes law their aim being to explain the law on such matters as 

the legal basis and jurisdiction, composition and rules of procedure 

on the war crime courts of those countries before whose courts the 
trials reported upon in the various volumes were held. 

Finally, each volume incl udes a Foreword by Lord Wright of 

Dur ley Chairman of the United Nations ~ar Crimes Commission. 
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FOREWORD 

This Volume contains in addition to a number of separate minor trial 

two trials of fundamental importance, examining with particular reference 
to Poland two great principles of the law of War Crimes : ( I) the crime of 

genocide as it has been called, (2) the liability of pa rties to crim inal 
organisations. 

The word " genocide " has been much criticised by etymologi Ls, fo r 
reasons which may be regarded, even if not inaccurate, as being pedantic. 

Genocide as used in this context means, to quote from the Indictment in 
the Nuremberg trial , a systematic programme aimed a t the destruction of 

foreign nations or ethnic groups (" foreign " that is from the azi point 

of view) in part' by elimination or suppression 0f national characteristics. 

The effect of the word as used in this connection was also defined, in the 

judgment of the Nuremberg Military Tribuna l (Subsequent Proceeding ) 
included in this volume, as a programme concerned and implemented " for 

one primary purpose . . . which might be summed up in one phrase : 
the twofold objective of weakening and eventually destroying other nation 
(i.e., than Germany) while at the same time strengthening Germany, terri­
torially and biologically at the expense of conquered nations.· · 

The word itself is one of a great number of similar compounds in which 
the second portion " cide " is a Latin root from " caedo " (' I kill "), while 
the former part describes the particular object of the sla ughter. A a few 

instances, one may take homicide, germicide, regicide, suicide, tyrannicide. 
As "cide " derives from a Latin root, so also should the fir t syllable be of 
Latin origin. But anomalous formations are not uncommon, as for in tance 
suicide is anomalous, and tyrannicide may be from the original Greek word. 

In other contexts many hybrid formations can be found , e.g., ociology. 
There are a great number of such words formed with " cide." G enocide 
is said to be derived from the Greek "f€UO<;, or rather the root gen : thi 
root is also found in Latin in genus and gens. The connective a rticle before 
"cide " is generally perhaps " i " not " o." But a ll this is pedantry. 
The idea has become of great importance in internationa l law. lt has been 
discussed in the United Nations (General Assembly of I Ith December, 1946) 

which has prepared and adopted a definition which covers practically the 

entire field of the crimes tried in these cases, in particular abortions, punish­
ments for sexual intercourse, preventing marriages and hampering repro­
duction, and measures taken for forced germanization including the kid­
napping or taking away of children and infants, the deportation and 
resettlement of populations and the persecution of Jews. The draft Con­

vention also included the more obvious methods of killing which would be 
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FOREWORD 

This Volume contains in addition to a number of separa te minor trials 
two trials of fundamental importance, examining with particular reference 
to Poland two great principles of the law of War Crimes : ( I) the crime of 
genocide as it has been called, (2) the liability of parties to criminal 
organisations. 

The word " genocide " has been much criticised by etymologists for 
reasons which may be regarded, even if not inaccura te, as being pedantic. 
Genocide as used in this context means, to quote from the Indictment in 
the Nuremberg trial, a systematic programme aimed at the destruction of 
foreign nations or ethnic groups (" foreign " that is from the Nazi point 
of view) in part ' by elimination or suppression of nationa l characteristic . 

The effect of the word as used in this connection was also defined, in the 
judgment of the Nuremberg Military Tribunal (Subsequent Proceeding ) 
included in this volume, as a programme concerned and implemented ' for 
one primary purpose .. . which might be summed up in one phrase : 

the twofold objective of weakening and eventually destroying other nation 
(i.e., than Germany) while at the same time strengthening Germany, terri­
torially and biologically at the expense of conquered nations." 

The word itself is one of a great number of similar compounds in which 
the second portion "cide" is a Latin root from " caedo " (" 1 kill "), while 
the former part describes the particular object of the slaughter. A a few 

instances, one may take homicide, germicide, regicide, suicide, tyrannicide. 
As "cide" derives from a Latin root, so also should the first sylla ble be of 
Latin origin. But anomalous formations are not uncommon, as for in tance 
suicide is anomalous, and tyrannicide may be from the original Greek word . 

In other contexts many hybrid formations can be found , e.g., sociology. 

There are a great number of such words formed with " cide." Genocide 
is said to be derived from the Greek 7euo<;, or rather the root gen : thi 
root is also found in Latin in genus and gens. The connective article before 
"cide " is generally perhaps " i " not " o." But all this is pedantry. 
The idea has become of great importance in international law. It has been 

discussed in the United Nations (General Assembly of I Ith December, 1946) 

which has prepared and adopted a definition which covers practically the 

entire field of the crimes tried in these cases, in particular abortions, punish­
ments for sexual intercourse, preventing marriages and hampering repro­
duction, and measures taken for forced germanization including the kid­
napping or taking away of children and infants, the deportation and 

resettlement of populations and the persecution of Jews. The draft Con­

vention also included the more obvious methods of killing which would be 
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used (and were used in Poland) in order to destroy the Polish nation_- The 
whole scheme a put into effect in Poland is too complex and many-sided to 
be capable of useful summary in thi Foreword. The general character is 

full y illus trated in the text of this volume both in the j udgment of the U.S. 
Mil itary Tribunal (Subsequent Proceedings) and in the judgment of the 
Polish Supreme ational Tribuna l. In the indictment in both these cases 
the word genocide or genocidal is u ed though it does not appear in either 
judgment exactly as it appears in the indictment in the International Military 
Tribuna l (J. M .T.) The Re: olut ions on the point and other proceedings 

before the United ation will be fo und in detail in the Notes to the Case 
on pages 36-42 of this volume, where also will be found an instructive 
tud of the concept. 

J t is interesting that there ·hould be two judgments reported together in 
reference to this crime in Poland where peihaps it figured more largely and 

hockingly than in any other occupied territory. It is an accident that they 
hould both be available. The tr ial in Poland was before the Supreme 
ational Tribunal of Poland, the Constitution, jurisdiction and procedure 

of which were explained by Dr. Litawski on pages 82-97 of Volume Vll of 
this series of Reports. The proceedings were, as was natural, in Polish. 
When fina l arrangements were being made for winding up the United 
Nations War Crimes Commission, the Polish representative, Colonel 
Mu zkat asked tha t a t least three Polish reports should be included. The 
case which appear i one of those selected, the other two having been 
included in Volume VTI . I t ha been reported by Dr. Litawski who did or 
supervised the necessary translation . It is hoped to include yet; another 
Polish case. It is very helpful towards understanding the similarity and 
difference between a ca e tried before the Nuremberg Court and one tried 
before a Polish Court. Jn particular the latter trial will illustrate the dove­
tailfog together of the ational Code and the International law of war, and 
to observe what addit ions or modifica tions a re necessary to effect the dove­
tai ling. lt may be noted tha t the most important cases of war crimes 
(killing, pillage and, in general crimes against humanity) are specifically 
covered by the Na tional Law, which only needs to be supplemented when 
tha t is necessary to give the defendant the opportunity of availing himself of 
the specific defences available under the law of war. On the other hand, 
many aspects of genocide, a category which in part overlaps with war crimes 
and crimes against humanity, and in part is different in scope and detail , 
can only sufficiently be dealt with by particular ad hoc amendments or 
extensions of the national law. 

lf I were to compare the two reports which in a sense cover the same 
ground, though the positions and personalities of the accused are different, 
I should be disposed to say that the Subsequent Proceedings judgment was 

FOREWORD xi 
more analytical and so were the proceedings throughout. But I do not 
find any radical difference in the exposition and application of the Law and 
in each there is a most painstaking care and impartiality, as might be ex­
pected from the high attainments of all the judges concerned and the high 
legal traditions of the two countries to which they respectively belong. The 
latter report includes a valuable treatment of the liability of crimina l 
o.rganisations. 

As l have already said, I do not think J can do better than to refer the 
reader to a careful study of the two Reports. The distinction between the 
Government General and the " annexed " territory which the Germans 
attempted to make raises no novel point. 

The remaining Reports included in this volume are important in their 
different ways. One may call for particular note, that of Max Schmid who 
was charged with and found guilty of offences against the dead, the mal­
treatment of an unknown dead member of the United States Army. He 
was a medical officer in the German army. ln effect he kept a head as 
souvenir which he had severed from a dead United States soldier. He was 
found guilty and sentenced to 10 years' imprisonment. The Geneva Con­
vention and the United States Manual contain stringent provisions to tha t 
effect. The notes to the present report refer to other cases of the sort during 
the war in which the accused were Japanese military persons and in some of 
which the criminality was complicated by charges of cannibalism by the 
Japanese in the Far East. Customary international law has for centurie 
held that the maltreatment of dead belligerents is a serious offence. In the 
Weiss case self-defence was held to be an effective defence to a charge of 
killing a captured airman. Enforced prostitution of Dutch women in 
Batavia was held to be a war crime in the trial of Washio Awochi. The 
other cases reported in the volume will all repay careful reading because 
each in its way embodies important variants of well-known rules. 

Dr. Litawski has prepared the Polish trial reported in this volume, while 
the rest of the reports contained herein are the work of Dr. Zivkovic with 
the exception of that on the trial of Max Schmid which was contributed by 
Mr. Stewart. Mr. Brand, whose main energies are now devoted to the 
writing of a general analysis of the decisions reported or cited in this series 
which will appear in Volume XV, has not contributed any separate reports 
to the present volume, but has performed as usual the selective, supervisory 
and technical work incidental to his position as Editor. 

WRIGHT. 

London, January, 1949. 
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CASE No. 73 

TRIAL OF ULRICH GREIFELT AND OTHERS 
UNITED STATES MILITARY TRIBUNAL, NUREMBERG, 

!Orn OCTOBER, 1947-IOrn MAR.CH, 1948 

- . 

Criminal nature of racial persecutions-Genocide-Membership 
of Cr.iminal Organisations-Plea concerning annexed 
territory. 

U !rich Greifelt and the other accused in this trial were involved 
in various capacities in the carrying out of the Nazi racial 
policy in countries occupied by Germany, mainly in East 
and South-East European countries. They were leading 
members of four organisations to which racial tasks were 
assigned : the Main Staff Office (Stabsbauptamt) of the 
Reichs Commissioner for the Strengthening of German­
ism ( Reichskommissar .fuer die Festigung des Deutschen 
Vo/kstums), commonly known as ' ' RKFDV '· the SS. 
Main Race and Settlement Office (Rasse-und Siedlungs­
hauptamt) commonly known as " RUSHA "; the 
Repatriation Office for Ethnic Germans (Volksdeutsche 
Mitte/stelle) , commonly known as " VOMI •· and the 
Well of Life Society (Lebensborn). 

The accused were charged with cornmi.tting, in pursuance of 
a systematic programme of genocide, crimes again st 
humanity and also war crimes between September, 1939, 
and April, 1945, as .individual perpetrators. All of them. 
but one, were also charged with membership of criminal 
organisations, as defined in the Judgment of the Nurem­
berg International Military Tribunal. 

One accused was found not guilty and acquitted, and he 
remaining thirteen were held guilty of crimes against 
humanity, war crimes, membership of criminal organisa­
tions, or of one or more of the foregoing three counts. 
Sentences pronounced ranged from 25 years' down to 
several periods of less than 3 years' imprisonment. 

The essence of the charges and convictions was that the above 
crimes were committed in furtherance of and as an 
integral part of the Nazi racial ideology and policy. The 

_L 

' 

' 

. 

-
j 



2 T R IAL OF UL R ICH GREIFELT AND OTHERS 

trial therefore dealt with the main body of racial perse­
cutions which distinguished so conspicuously the Nazi 
regime inside the Thfrd Reich and in all countries invaded 
and occupied by Germany, during the war of I 939-1945. 
It is of the utmost importance both as a record of events 
and fact of an unparalleled nature in modern history and 
as a piece of jurisprudence applying the ever developing 
ruJe of interna tional penal law. 

A. ouru E OF THE PROCEEDINGS 

I. THE INDICTMENT 

The accused named in the Indictment were the following : Ulrich Greifelt, 
Rudol f Creutz, Konrad Meyer-Hetling, Otto Schwarzenberger, Herbert 
Huebner, Werner Lorenz, Heinz Brueckner, Otto Hofmann, Richard Hilde­
brandt, Fritz Schwalm, Max SolJmann, Gregor Ebner, Guenther Tesch and 
loge Viemetz. Their official positions are described elsewhere. 

The lndictment su bmitted against them contained three counts. The first 
two charged the com.mi sion of crimes against humanity and war crimes 
respectively, as defined in Law No. 10 of the Allied Control Council for 
Germany,(') including "murders, brutalities, cruelties, tortures, atrocities, 
?eportation enslavement, plunder of property, persecutions and other 
~nh~mane acts." The thi rd count charged membership of criminal organ-
1~a t1 ons under the terms of the same law and in consequence of the declara­
tion made by the uremberg International Military Tribunal. 

Count One charged the commission of Crimes against Humanity in 
re pect of "civilian populations, including German civilians and nationals 
of other countries, and again t prisoners of war." It was couched in the 
fo llowing term : 

"_I. Between September, 1939, and April, 1945, all the defendants 
herem . committed Crimes against Humanity as defined by Control 
Council Law o. IO, in that they were principals in, accessories to, 
ordered, ab~tted, took a consenting part in, were connected with plans 
and enterpnse involving, and were members of organisations or groups 
connected with _: a~roci ties and offenses, including but not limited to 
murder, exte~mma tion, enslavement, deportation, imprisonment, tor­
!ure, persecutions on political, racial and religious grounds, and other 
inhumane_ ~~d criminal acts against civilian populations, including 
German civilian and nationals of other countries, and against prisoners of wa r. 

_' ' 2. The acts,conduct, plans and enterprises charged in Paragraph 1 of 
t~ Count were ca rried out as part of a systematic program of genocide, 
ai med at the destruc~ion_ of foreign nations and ethnic groups, in part 
by m~rderous extermination, and in part by elimination and suppression 
of national chara~teristics. The object of this program was to strengthen 
the German nation and the so-called · Aryan ' race at the expense of 

. (')vR1egard ing t~is Law and 0th;;. rules relati;;;-;-;; United States Military Tribunals, see o . Ill of this senes, pp. 113-120. 
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such other nations and groups by imposing Nazi and German character­
istics upon individuals selected therefrom (such imposition being here­
inafter called ' Germanization ') ; and by the extermination of ' un­
desirable ' racial elements. This program was carried out in part by 

(a) Kidnapping the children of foreign nationals in order to select for 
Germanization those who were considered of ' racial value ' · 

(b) Encouraging and compelling abortions on Eastern workers for the 
purposes of preserving their working capacity as slave labour and 
weakening Eastern nations ; 

(c:) Taking away, for the purpose of exterminating or Germanization, 
infants born to Eastern workers in Germany ; 

(d) Executing, imprisoning in concentration camps, or Germanizing 
Eastern workers and prisoners of war who had had sexual inter­
course with Germans, and imprisoning the Germans involved : 

(e) Preventing marriages and hampering reproduction of enemy 
nationals ; 

(f) Evacuating enemy populations from their native lands by force and 
resettling so-called • ethnic Germans' (Volksdeutsche) on such 
lands : 

(g) Compelling nationals of other countries to perform work in Germany, 
to become members of the German community, to accept German 
citizenship, and to join the German Armed Forces, the Waffen-SS, 
the Reich Labour Service and similar organisations. 

(h) Plundering public and private property in Germany and in the in­
corporated and occupied territories, e.g., taking church property, 
real estate, hospital apartments, goods of all kinds, and even per onal 
effects of concentration camp inmates, and 

(i) Participating in the persecution and extermination of Jews." 

Count Two dealt with War Crimes committed against " prisoners of war 
and civilian populations of countries and territories under the belligerent 
occupation of, or otherwise controlled by, Germany." Lt reads : 

·• Between September 1939 and April 1945, all the defendants herein 
committed War Crimes, as defined by Control Council Law No. to, 
in that they were principals in, accessories to, ordered, abetted, took a 
consenting part in, were connected with plans and enterprises involving, 
and were members of organisations or groups connected with : atroci­
ties and offenses against persons and property constituting violations of 
the laws and customs of war, including but not limited to. plunder of 
public and private property, murder, extermination, enslavement 
deportation , imprisonment, torture, and ill-treatment of and other 

. inhumane acts against thousands of persons. These crimes embraced, 
but were not limited to, the particulars set out in Paragraphs 11-2 I, 
inclusive, of this Indictment, which are incorporated herein by reference, 
and were committed against prisoners of war and civilian populations 
of countries and territories under the belligerent occupation of, or other­
wise controlled by, Germany. 
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·· The act and conduct of the defendants set forth in this Count were 
committed unlawfully, wilfuJly, and knowingly, and constitute violations 
of international conventions, including the Articles of the Hague Regu­
lation , 1907, and of the Prisoner of War Convention (Geneva, 1929), 
enumerated in Paragraph 23 of this Indictment. of the laws and customs 
of war. of the general principles of criminal law as derived from the 
criminal laws of all civili ed nation , of the internal penal laws of the 
countrie in which uch crimes were committed, and of Article II of 

ontrol Council Law o. 10." ' 

Count Three charged the accu ed with membership of criminal organisa­
tion in the following term : 

·· AJI the defendants herein except defendant Viermetz, are charged 
with membership, ub equent to September I, 1939, in the Schutzstaffeln 
der ational oziali ti chen Deutschen Arbeiterpartei (commonly known 
a the 'SS ), declared to be criminal by the International Military 
Tribunal and Paragraph I (d) of Article II of Control Council Law 

0. 10."' 

2. TH I:: 1::VIOE.i Cl:: l!EFORE TH E TRJBU AL 

(i) Oruanisations Involved and Offic ial Positions of the an-used 

The evidence brought before the Tribunal showed that all the accused 
\ ere official of the four organi at ions de cribed in the Indictment, and that 
the offence proved again t them were committed by them in the above 
capacities. 

The Main Staff Office of the Reichscommissioner for the Strengthening of 
Germani m wa the relevant directing body. It operated under the super­
vi ion of Heinrich Himmler, Reichsfuehrer of the S.S. and Chief of the 

azi Police. rt wa re ponsible for, among other things, bringing " ethnic 
German " into Germany, evacuating non-Germans from desirable areas in 
foreign land , and e tablishing new settlements of Germans and " ethnic 
German " in uch area . These activities involved transfer of populations, 
Germanisa tion of citizens of other countries,deportation of Eastern workers, 
deportation to slave labour of members of other countries eligible for 
Germanization , kidnapping of o-called " racially valuable·· children for 
German ization, participation in the performance of abortions on Eastern 
workers murder and plunder of property. The chief defendant, Greifelt. 
was head of the Main Staff Office and in personal charge of one of its 
bra~che , Amstgruppe 8. The latter consisted of offices for economy, 
agnculture and fi nance. He held the ranks of Obergruppenfuhrer of the 
S.S._ ~nd _of Lt.-G~neral of the Police. The other accused who held high 
po 1t1ons in the Mam _ taff Office a heads of various branches, were : Crauz, 
Oberfuehrer S.S. (Senior Colonel), Deputy to Greifelt, chief of Amstgruppe 
A, which consisted of the Central Office and the offices for resettlement of 
fo lkdom a~d labour and in per onal charge of Amt z (Central Office) ; 
Meyer-Hetli ng, Oberfuehrer S.S. Chief of Amstgruppe C, which consisted 
of the Central Land Office and the office for planning and construction in 
per_ onal charge of A_mt VJ (Planning) ; Schwarzenberger, Oberfuehrer S~S. , 
Ch~ef of Amt V (Finance) : Huelman Standartenfuehrer S.S. (Colonel) 
Chief of the Branch Office at Po en. ' 
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The leading position of the Main Staff Office wa establi hed b the 
Tribunal in the following terms : " The Main Staff Office wa actually the 
directing head of the whole Germanization program, co-ordinating the 
activities of the other organizations. Before the end of the war, the acti ities 
of the Main Staff Office involved, among other things, the expul ion and 
deportation of whole populations : the Germanization of foreign national ; 
the deportation of foreigners to Germany as slave labor : the kidnapping 
of children : and the plundering and confi cation of propert, f enem 
nations:· 

The office for Repatriation of Ethnic Germans (VOMJ) wa re pon ible 
for, among other things, the election of ·· ethnic German :· their evacua­
tion from their native country, their transportation into ·· VOM I ·· camp . 
their care in these camps including temporary employment a , ell a ideo­
logical training, and their indoctrination after fi nal employm nt or re ettle­
ment. It took large amount of per onal effect of concentrati n camp 
inmates and of real estate, for the u e of resettler . It a l o pla ed a leading 
part in the compulsory conscription of enemy national~ into the rmed 
Forces, Wa.tfen-SS, Police and imilar organisation . In addi tion , it partici­
pated in the compulsory Germanization of " ethnic German ·· and people 
of German descent , in the forcing into lave labour of indi id uab on idere<l 
eligible for Germanization, and in the kidnapping of fo r ign child r n. 
Werner Lorenz was the Chief of VOMl ; and Heinz Brueckner \ a Chief 
of Amt VI (Safeguarding of German Folkdom in the Reich-Reich ·icherung 
deutschen Volkstums in Reich). 

The S.S. Main Race and Settlement Office (R SI-I ) a re pon ' ible for 
racial examination . Jt was an advisor and e ecuti e office for a ll que tion 
of racial selection. Racial examinat ions were carried out b R leader 
(Rasse und Siedlungs Fuehrer ) or their staff member · called racial e •. 
aminers (Eignungspruefer), in connection with : ca e where e ual inter­
course between worker and pri oner of war of the Ea tern nation and 
Germans had occurred ; pregna ncy of Ea tern worker : child ren born to 
Eastern workers ; classification of people of German descent : selection of 
enemy nationals, particularly Poles and Slovene , ~ r lave la bour and 
Germanization ; kidnapping of children eligible for Germanizati n : tran -
fers of populations ; ·and persecution and extermination of Jew . Otto 
Hofmann was the Chief of RUSHA from 1940 to 1943 ; Richa rd Hilde­
brandt was the Chief of RUSHA from 1943 to 1945 ; Fritz Schwalm wru. 
Chief of Staff of RUSHA ; and Herbert Huebner v a the RUS leader for 
the Warthegau, Poland. 

The" Lebensborn " Society existed long before the wa r and wa primaril 
concerned with running a maternity home. It wa contended b the pro ecu­
tion that, within the racial scheme for annihilating nation under German 
rule, it was responsible for kidnapping of foreign children for the purpo e of 
Germanization. Max Sollmann was the Chief of Leben born and in 
personal charge of Main Department A, which con isted of offices for 
reception into homes, guardianship, foster homes and adoption , statistic . 
and registration ; Gregor Ebner was the Chief of the Main Health Depart­
ment ; Guenther Tesch was the Chief of the Main Legal Department ; and 
loge Viennetz was Deputy Chief of Main Department A. 

8 
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In regard to these organizations and their leading official~, the Tribunal 
made the following finding : " Each organization had certam well-defined 
t k which after 1939 were modified or expanded as the recent w~r pro-
~:s!~d. The organizations worked in close harmony and c~-operat~on, as 

;ill later be shown in this judgment, for one primary purpose !n effectmg th~ 
ideology and program of Hitler, which may be sµmmed up 10 one ph~se . 
The twofold objective of weakening and eventually _des_troymg ot~er n~t1ons 
while at the same time trengthen!ng <:.ermany, terntonally and biologically, 
at the expense of conquered nations. . 

The same objective was stressed by the Prosecution in the following 
term : . . 

' • The fundamental purpose of the four orgamsat1ons . . . was . to 
proclaim . . . and afeguard the supposed superio!1ty ~f ' ~~rdtc '. 
blood, and to exterminate and suppress all sources which m1_ght ~•lute 
or ' taint ' it. The underlying objective was to assure . Nazi dom_ma.~ce 
over Germany and German domination over Europe 10 perpetuity. 

(ii) The Master Scheme : Genocide 

A already mentioned, in the Indictment the prosecution ha? charged that 
crimes against humanity perpetrated b~ tht;, accus~d were ca~~•ed out ~s part 
of a " systematic programme of genocide, that 1s of the destruction of 
foreign nations and ethnic groups:' 

The evidence produced showed that this prog~amm_e had ~n devised_ by 
the top ranking azi leader in pur uance of their ra~1al pobcy of e~tablish­
ing the German nation as a master race a?d to this end exterminate ~r 
otherwi e uproot the population of other nations. The programme was laid 
down in a erie of documents. 

A arty a a few days after the aggression against Poland, on 7th October, 
1939, Hit ler issued a Decree appointing H_immler as h7ad ?f the abov~­
described racial policy, in which the followmg general directives were laid 
down: 

·' The con equence which Versailles bad on Europe have been 
removed. As a re ult, the Greater German Reich is able to accept and 
ettle within it pace German people, who up to the present had to live 

in foreign lands, and to arrange the settlement of national groups within 
its spheres of intere t in uch a way that better dividing lines between 
them are attained. I commi sion the Reichsfuehrer-SS with the Execu­
tion of thi ta k in accordance with the following instructions : 

Pursuant to my directions the Reichsfuehrer-SS is caUed upon : 

(I) to bring back those German citizens and racial Germans abroad 
who are eligible for permanent return into the Reich ; 

(2) to eliminate the harmful influence of such alien parts of the popula­
. tion a constitute a danger to the Reich and the German community ; 

(3) to create new German colonies by resettlement, and especially by the 
re ettlement of German citizens and racial Germans coming back 
from abroad." 

These directives were fi rst implemented in the occupied territories of 
Poland. On 25th ovember, 1939, Himmler received a document prepared 
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by the Racial-Political Office of the Nazi Party and entitled " The Problem 
of the Manner of Dealing with the Population of the Former Polish Terri­
tories on the Basis of Racial-Political Aspects." 

This document contained :. general statement on the goals of Nazi racial 
policy in Eastern Europe, which was couched in the following terms : 

" The aim of the German policy in the new Reich territory in the 
East must be the creation of a racial and therefore ... uniform German 
population. This results in ruthless elimination of all elements not 
suitable for Germaniz.ation . 

" This aim consists of three interwoven tasks : 

First, the complete and final Germanization of the population which 
seems to be suitable for it. 

Second, deportation of alJ foreign groups which are not suitable for 
Germanization, and 

Third, the resettlement by Germans." 

The document then contained the following elaborate programme regard­
ing the selection of Polish citizens of German stock to be re-incorporated 
into the Reich and the forcible Germaniz.ations of the purely Polish popula­
tion : 

·• All Germans, beyond doubt established as German nationals, are 
to be registered in a German People's List. They receive the German 
citiz.enship. Only these Germans have the right to be Reich citizens. 

" All other persons are not entitled to the right to be Reich citiz.ens 
and therefore have no political rights. 

" In the future Germans are to carry exclusively German names : 
that is, family names which in their root and etymology are of German 
origin. Names which are only Germanized in the written form, but 
show their Sia vonic origin, cannot be regarded to be German names. 
They too are to be changed. 

"The official language of all authorities, including courts, is ex­
clusively German. 

" Poles cannot be business owners. The real estates, also the farms 
they possessed up to now, are being expropriated. Poles are not 
permitted to exercise an independent trade and cannot be masters of a 
trade ; all existing apprentice contracts are annulled ; promising Polish 
apprentices can be taken to Germany proper as apprentices. 

" As to the treatment of the population remaining in he Eastern 
territories-mainly of the Polish and the German-Polish mixed popula­
tion-it is constantly to be born in mind, that all measures of the legis­
lature and administration have but one purpose, namely, to achieve a 
Germaniz.ation of the non-German population by all means and as 
quickly as possible. For this reason a continuation of a national Polish 
cultural life is definitely out of question. The Polish orientated popula­
tion, in as far as it cannot be assimilated, is to be deported, the re­
mainder to be Germanized. Therefore, a basis for a national and 
cultural autonomous life must no longer exist. In future there will be 
no Polish schools in the Eastern territories. In general there will be 

IU 
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only German school with emphasis on National Socialist racial teach­
ings. Poles and member of the German-Polish _mixed population who 
are not yet completely Germanized are not permitted to attend _German 
universities, trade chool or high and secondary school~. C_hildren of 
the members of thi pa rt of the population are only admitted tf they are 
member- of the Hitler Youth and a re reported by it. 

·' Any religiou ervice in Polish is _to be discontinued. The Cat~olic 
and even the Prote tant religiou erv1ce are only to be held ?Y especially 
elected German-con ciou German priests and only m Germ~n. 

Con idering the poli tica l importa nce and the dang~r of the Catholic­
Polish church connected wi th it one could get the 1d~a to_ outlaw the 

atholic church entirely. However, one has to keep m mmd that the 
population i trongly a ttached to th~ church and th~t s_uch a mea~ure 
could perhap re ult in the oppo 1te of Germamzat1on. S~1ally 
elected, G rman-mi nded Ca tholic priests could probab_ly gam not 

unimportant a succe fo r the Germanizati? n by a clever mfl~~nce on 
the Catholic-Poli h pa rt of the population. The prob~b1ht~ that 
e pecially Catholic of German ex traction \~ho were Polomze~ m the 
past ceotu rie , could , with the help of suitable German pnests, be 
brought back to th Germa n people, is very gre~t. ~n case of_ the 
Protestant hurch the prie ts, who during the Polish time, especially 
durino the la t ear, tried to betray the German people in a hatefulness 
which0 can ha rdly be de cribed (under the leadership of their bishop 
Bur che), a re ruthle ly to be removed as enemies of an_y national con­
viction and of ationa l Sociali m. Polish church holidays are to be 
abrogated. Only the holiday of both denominations permitted in the 
Reich are lo be ob. er ed . 

·· In order to prevem any cultural or economic life, Poli h corpora­
tions a sociation and club cea e to ex ist ; Polish church unions are 
al o lo be di olved. 

·· Poli h re ta uran t and cafes as centres of the Polish national life 
are to be closed down. Poles are not permitted to visit German 
theatre , variety hows, o r cinemas. Polish theatres, cinemas and other 
place of cu ltural life a re to be clo ed down. There will be no Polish 
new paper , nor printing of Polish books nor the publishing of Polish 
magazine . For the same reasons Poles must not have radios and 
hould not pos e a phonograph. 

'" Our Germanization policy ha the aim to extract the ordic groups 
from the remain ing population and to Germanize them, and, on the 
other hand, to keep the racially· foreign Polish strata on a low cultural 
level and to deport them from time to time to Central Poland." 

A special programme was devised in the same document regarding the 
treatment of the Jew and of the mixed population, that is of families set 
up by ma rriage between Pole and Germans. It dealt in particular with the 
treatment of children of uch mixed marriages : 

" Treatment of the mixed population. 

" These thought make it most recommendable to transfer those 
persons, who were not included in the German People's List but who 
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live in a racial mixed marriage with Poles or who are of mixed German­
Polish descent, to Germany proper, if they are not especially active for 
the Polish ideology. The final Germanization can be achieved in 
Germany proper. Children from such German-Po lish racial mixed 
marriages have, whenever possible, to be educated in Germany proper 
and in German surroundings (educa tiona l institution ). The influence 
of the Polish parent .must be excluded to the greatest po sible extent . 

·• Probably only a small part of the Polish population within the new 
Reich territory can be Germanized ; the easie t wa_ will be to tran fe r 
them, and especially their children, to Germany proper, where, a a 
matter of course. a collective employment or ett lement i complete) 
out of question . 

•· Special treatm !'llt of racially valuable children. 

'" A considerable pa rt of the racially va luable groups of the Poli h 
people, who, on account of national reason are not uitable for German­
ization, will have to be deported to the re t of Poland. But here it 
has to be tried to exclude racially valuable children from the re-settle­
ment and to educate them in suitable educationa l in titut ion probabl 
like the former military orphanage a t Potsdam, o r in a German fa mily. 
The children suitable for this are not to be over to 10 year of age 
because, as a rule, a genuine ethnic tra nsformation, that i , a fi nal 
Germanization, is possible only up to thi age. The fi rst condition for 
this is a complete prevention of all connection with their Poli h rela­
tives. The children receive German names which etymologically a re of 
accentuated teutonic origin, their de cendant cert ificate will be kept by 
a special department. All raciall y valuable children whose pa rent d ied 
during the war or later, will be taken over in German orphanages wi th­
out any special regulation. For this rea on a decree prohibi ting the 
adoption of such children by Poles is to be i ued. 

" Any keeping of biologically hea lthy children in churc h in ti tution~ 
is prohibited. 

" Children of such institutions, if not older than approxi mate( 10 
years, are to be transferred to German ed ucat ional in titution . 

·• Poles with a neutral a ttitude, who are wi lling to end thei r children 
to German educational institution , do not need to be deported to the 
rest of Poland. 

·• As already related, the fin al aim must be the omplete elimination 
of the Polish national spirit. These Poles who cannot be Germanized 
must be deported to the remaining Polish territor . 

" In all cases of eviction of classes which are racially equi valent to 
us and valuable, the possibility of a retention of the children and their 
special education is to be considered. 

" If the Eastern territories are to be Germanized it is necessary tha t 
all the land, including land which was handed down from generation to 
generation by its Polish owners, be expropriated in fa vor of the German 
settlers. Thereby the Polish peasant loses the basis of his existence 
and is therefore to be deported to the remainder of Poland, if he cannot 
be Germanized. 
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·· Jews, regardless whether they are Jews by creed or baptized, are 
to be deported to the remainder of Polish territory by cancellation of 
all their obligations, ruthlessly and as soon as possible. 

" Persons of mixed Polish-Jewish blood, regardless of their degree, 
are to be placed on the same level, without any exceptions and under 
all circumstances, as Poles and Jews who are to be deported." 

The following further line of action were laid down in regard to Poles 
and Jews: 

" Independent of the not yet published future solution of the problem 
regarding the legal State structure of the remainder of Poland, one must 
start from the fact that the remainder of Poland will also in future be 
under the ruling influence of the Reich. 

·• The population of this territory is composed of Poles and Jews and 
in addition of a large number of Polish-Jewish half breeds. A part of 
the population must be considered as definitely of alien blood from a 
racial point of view, at any ra te as unsuitable for assimilation. Under 
the circumstances it must be stated in principle that the German Reich 
is in no way interested in raising the Polish and Jewish parts of the 
population of the remainder of Poland to a higher racial and cultural 
level, or in their education. 

·· The inhabitants of the remainder of Poland must be given their 
citizenship. However, they a re not to have any independent political 
parties, and associations which might provide a possible nucleus for a 
future national concentration must be forbidden. Non-political clubs 
should not be allowed either, or only from very special points of view. 
Cultural association , for instance, vocal societies, clubs for the study 
of the home-country, gymnastic and sports clubs, social clubs, etc., can 
by no means be regarded without misgivings, as they can easily promote 
nationalism amongst their members. In particular, the gymnastic and 
sport clubs also lead to a physical strength of the population, in which 
we are not interested. 

" Medical care on our part should be confined to preventing epidemics 
from spreading to the Reich territory. 

" All measures serving birth control are to be admitted or to be 
encouraged. Abortion must not be punishable in the remaining terri­
tory. Abortives and contraceptives may be publicly offered for sale 
!n every form without any ~olice measures being taken. Homosexuality 
1s to be declared not punishable. Institutes and persons who make 
a ~usiness o~ p~rforming abortions should not be prosecuted by the 
police. Hyg1e01c measures from a racial point of view should not be 
encouraged in any way. 

" It will be the task of the German administration to play up the 
Poles and Jews against each other." 

~e a~ove pro~ramme was later developed by Himmler. In a directive 
entitled Reflections on the Treatment of Peoples of Alien Race in the 
East,_" he spoke of the necessity to bring about the extinction of alien races 
and issued the following instructions regarding the treatment of children '. 

, 
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" A basic issue in the solution of all these problems is the question 
of schooling and thus the question of sifting and selecting the young. 
For the non-German population of the East there must be no higher 
school than the fourth-grade elementary school. 

" The sole goal of this school is to be : 

Simple arithmetic up to 500 at the most ; writing of one's name ; 
the doctrine that it is a divine law to obey the Germans and to be 
honest, industrious and good. I don't think that reading should 
be required. 

" Apart from this school there a re to be no schools at alJ in the Ea t. 
Parents, who from the beginning want to give their children better 
schooling in the elementary school as well as later on in a higher school 
must make an application to the Higher SS and the police leaders. 
The first consideration in dealing with this application will be whether 
the child is racially perfect and conforming to our conditions. If we 
acknowledge such a child to be as of our blood, the parents will be 
notified that the child will be sent to a school in Germany and that it 
will permanently remain in Germany. 

" The parents of such children of good blood will be given the choice 
of either giving away their child ; they will then probably produce no 
more children so that the danger of this subhuman people of the Ea t 
obtaining a class of leaders which, since it would be equal to us, would 
also be dangerous for us, will disappear ; or else the parents pledge 
themselves to go to Germany and to become loyal citizens there. The 
love towards their children whose future and education depends on the 
loyalty of the parents will be a strong weapon in dealing with them. 

" Apart from examining the applications made by parents for better 
schooling of their children, there will be an annual sifting of all children 
of the General Government between the ages of six and ten in order to 
separate the racially valuable and non-valuable. The ones who a re 
considered racially valuable will be treated in the same way as the 
children who are admitted on the basis of the approved application of 
their parents." 

This programme was approved by Hitler on 25th May, 1940, and orders 
were given for its execution in complete secrecy. Greifelt was one of those 
initiated from the outset. Similar instructions were issued for dispossessing 
the victims of this programme of national extinction of their property by 
means of confiscation. On 16th December, 1939, Himmler issued the 
following orders : 

1 

"To strengthen Germanism and in the interest of the defence of the 
Reich, all articles mentioned in section II of this decree are hereby 
confiscated. This applies to all articles located in the territories an­
nexed by the Fuehrer's and Reich Chancellor's decree of 12.10.39 and 
in the General Government for the occupied Polish territories. They 
are confiscated for the benefit of the German Reich and are at the 
dispoSJl of the Reich Commissioner for the Strengthening of Germanism. 
Provided always that this does not apply to anicles which are fully or 
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