


THE UNITED NALVIONS RESTRICTED

COMMITTEE OF JURISTS g?$ést 85
Washington, D. C. April 19, 1945

SUMMARY OF THIRTEENTH MEETING

Interdepartmental Auditoriuvm, Conference Room B

Thursday, April 19, 1945, 3:15 p.m.

The mecting was opened by the Chalrman, Mr. Hackworth
(United States).

The Chairman stated that since the draft Statute and the
Rapporteur*s report had becn approved by the Committee the
previous evening, the next question related to the manner of
presenting these docunents to the San Francisco Conference.
The Chairmen suggested that a very brief final act be sub-
mitted, to which the draft Statute and the report would be
attached. This final act would be in five languages and would
bec signed by the various members of the Committece. This would
meke 1t unnecessory to sign both the Statute and the report;
it would be necessary merely to sign o brief statement. The
Chairman then proposed the text of the final act to be submitted.

"Final Act
of the
Meeting of the Committee of Jurists for the
Preperation of a Draft of a Statute for the
International Court of Justice to be Sub-
mitted to the United Nations Conference on
International Organization

Pursuant to the invitotion extended on Morch 24, 1945
by. the Governrwnt of the Unfited Stotes of finorics..on bo-
half of itself and of the Governments of the United King-
dom of Great Britain and Northern Ireland, the Union of
Soviet Socialist Republics, and the Republic of China, &
Cormittee of Jurists, as enumerated bolow, met in Wash-
ington on April 9, 1945:

/Here should follow in alphzcbetical order the list
of the countries recprescnted and the nemes of the repre-
sentatives and advisers./

The Committece held sessions beginning on April 9
and ending on April 20. It has completed its work and
has unanimously agreed upon a draft of & statute of an
international court of justice as referred to in Chapter
VII of the Dumbarton Oacks Proposals, and o Report to accom-
pany that draft, for submission to the United Nations
Confcrence on International Organization, both of which
documents, in the Chinese, English, French, Russian and
Spanish languages, are cttached hereto.
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In testimony whereof the undersigned have signed
the present Final Act likewise in the Chinese, English,
French, Russian and Spanish languages at the City of
Washington on the twentieth day of April, one thousand
nine hundred and forty-five,"

In this wey, the Chairman stated, the members of the
Committee could siguaiy thoir ~pproval of those docunicnts that
are being submitted to the San Francisco Coni'erence. These
documents, he noted, arc only recommendations since this

Committee was not authorized to preparc & final document,

Judge Delgado (Philippinc Commonwealth) moved that the
Chairmen’s suggestion be adopted. The motion was secconded
by Mr, Fitzmaurice (United Kingdom), by Dr. Weng (Chine),
and by Minister Novikov (Soviet Union).

Professor Basdevant (France) stated that he had heard
the Chairman's proposal with great interest. He noted that
this Comnmlittee of Jurists was assigned to do preparatory
work for the San I'rancisco Conference and that the result
of this work should be presented in the most appropriate
form to the Sen Prancisco Conference, It would be appro-
priate, Professor Besdevant sald, for a conference of diplo-
mets to sign a final zet, but it would not bec appropriate
for a committee of jurists to do so. He thought that the
Cheirman should transmit these documcnts in a letter per-
sonally written by the Choirmon, with the documents attached
to the letter, in five languoges. He proposed this as the
simplest method since the members of this Committcc are
technicians ond have propered recommendations. He did not
think that the mumbors of this Committec would have to sign
a final act here, as this would be superfluous,

Dr. Moneim-Riad Bey (Egypt) supported Professor
Basdevant's suggestion. He thought that the Rapporteur's
report would be the most important document to go to the
San Francisco Confercnce; and that this report presents this
Committee's views fully. He recclled that the report of the
Jurists of 1920 constituted ¢ standing refercnce document,
and he believed thot Professor Basdevant's report would be
the same kind of document. He felt that the Committec had
no mendate to sign cnything sincec it could not bind the
governments, and that the Committece's function was to dis-
cuss these problems frcely as jurists, He noted that o
neighbor had said that he could not sign something thet he
could not understand since the document was not in Arabic.

Judge Delgado (Philippine Commonweelth) stated that with
2ll due respect to Professor Bosdevant's suggestion ond to the
statement of the representetive of Egypt, he thought the Committce
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should sign the finel act and zppoint the Chairman, the Rap-
porteur, and another as a conmittee of three to be the bearecrs
of the documents to the San Francilsco Confercnce. He agreed
that the representatives were not authorized to bind their
governments but thought that the representatives could sign
their nomes to what they had agreed upon and that it would add
e little tone for them to sign the final act. Judge Delgado
therefore moved that the Chairman's suggestion be adopted.

Professor Bailey (Australia) stated that he supported
Professor Basdevant's suggestion. He felt that the final
character of the Committee's work should be emphasized as little
as possible. He noted that the report brings out the fact that
the Committee was invited to do what was posaible here; but that
it is plainly an incomplete rcport of matters not fully accom-
plished, since many points hod been left open. He would deprecate
the adoption of a document terminating these procecedings which
did not emphasize the interim and provisional character of what
had been done. The previous night, he noted. the Committee did
not have the final text in any languoge, and the motion put by
the Chairman's deputy wos simply that the text of various para-'
graphs would be accepted 1f no objections werc raised. Professor
Bailey scid that he personally would not carc to sign a document
which he had not secn in written form; and he noted that the
English and French texts had been one day in arrecors, with the
changes being made orally and the Rapporteur indicating what
changes were to be made. In short, the representatives had not
haed o chance to study the final report carefully. The Chairmoen
noted that the rcport was now in cormplete form and that 1t could
be examined before the following day.

Sir Michael Mycrs (New Zcaland) declared that the motion
stated thet the act should be called o final act, but he could
not regard it as a final 2c¢ct. He moved, as an cmendment, that
after the words "final act" there should be inserted:

"subject to further ccnsiderction of various questions
railsed in the Report af'ter these questions have been
dcelded by the Conference of The United Nations ot
San Froncisco.”

Without such qualification, the title would be misleading since
the Committes had not and could not finish its work without dir-
ections from the Confercnce at San Francisco.

Judge Delgado (Philippinc Commonwealth) stated that he would
accept this amendment to his moticn if his seconds gave their
approval .

Minister Novikov (Soviect Union) observed that there seemed
to him to be some misunderstanding of the term "final act". The
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act was not meant to be an official aet but a mecans of concluding
the work done in Washingtcen. The introduction of the consideration
that representatives could nct bind thelr governments would serve
only to complicate the question becouse the Committee's action
would not be an officiael act. He thought the procedure sugges-

ted by the Choirmen would be more satisfactory than that pre-

posed by the Rapporteur.

Mr. Fitzmaurice (United Kingdom) supported Minister Novikov's
“view and called attention to twe points of confusion which had
appeared in the discussion. The term "finol act" was simply o
formal term for a formal document summing up the werk of o con-
ference. For example, the Civil Aviation Cenference adopted a
final act although it provided for work to be done by an organi-
zaticn to be established. He saw nc difficulty in drawing up

a final aect for the session in Washington without prejudice to
further work ot San Francisco. The other point of confusicn

was the natire of the act of signing. He called attention to
the fact that the phraseology did not commit the governments and
that the signers would act in thelr peorsonal capacity as jurlsts.
This scemed tc him to remove cbjecticns. The only question
remaining was whether the procedurc suggestcd by the Chairman
wa® more desirable than scme other. He thought that it was,

for the work was inportant and the reccrmendations should,
therefore, be presented in the weighticst possible form. He
believed that a dccument signed by all would be impressive, and
he, therefore, suppertcd the Chairmen's suggestion.

The Chairman stated that he wished to clear up doubts and
called attention to the invitation dssued for this meeting,
which asked governments to scnd rceprescntatives to prepare recom-
mendations to be studied ot San Froneclsc.. It was obvicus,
therefore, that the Committee wos not preparing o final docu-
ment. "Final act" was o term of art. He felt that cll weore
in agreement in the scnse that they agreod tc a neajority of the
articles and to the prescntation of zlternative drafts of cer-~
tain zrticles.” There was no disagrecrnient thot alternatives
should be submitted. He thought there was agreement thaet the
work done was 1n the nature of rccormcndoations, which did not
bind governticuts. He agreed with Mr. Fitzmaurice that it was
desirable to lend dignity te the prcsentaticn of the work of
the Cermittec. All that the final act would say would be that
this was the product of the Committec's cffort. There might
be meny changes made at Sen Franciseo.

Dr. De Bayle (Costa Rica) suggested that there be added to

the final act a paragraph charging the Chalrman with the trans-
mission of the documents.
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M. Star-Busmann (Netherlands) declared that he sharcd the
view of the Rappcrteur and felt that the procedurc which the
latter had suggested wos loglecal. He stated that he ccould not
sign o document which he did not understand. The Chairman said
that even if the represcntatives did not understand all the
tronslations they would certeinly understand scme of the drafts.

Professor Bailley (Australic) called attention to the fact
that the final act stated thet the representatives had unanl-
mously agrecc. The Cheirmon sald he belleved that the repre-
sentatives hed so cgreed in the scnsc which he had described
abcve.

Professcr Bailey (Australia) thought that it would be im-
possible to agrec to decuments which the rcpresentatives had
nct seen in their final form before the time for signing.

Mr. Chicef Justice Farrils (Conada) ssked why the representa-
tives should hesitate to sign docunents if they trusted the
Chalrman to transmlt them. He thought it would show o scnse of
rospensibility and a willingness tc rise to o great opportunity
if the represcntatives signed.

Dr. Moncinm-Riad Bey (Egypt) ceclarcd that the Chairman's
signaturc represcnted 211 ond recalled that it had been declded
at the flrst necting that the rcpoert should be preparcd and
signed in English and¢ that translatiocns shoulé be preparcd if
pigsible. This Procelure hol been adepted 2nd therefore the
Chaoirnion night slgn in the name ¢f all the represcntatives.

Mr. Simpscn (Liberia) called ottenticn to the invitaticn
which had asked the governments te send ropresentatives tc this
meeting. If the work of the Conmlttee had been acccoriplished,
he did not sec why the representatives coculd nct sign. He,
thercfore, cgrced wlth thoe Chalrmon end with Mr. Fitzmourice.
The representatives h-d come to preopore o draft Statute. Why
should they not sign 1t? In fact, what woculd thelr gevernments
think 1f they did not sign 1t?

Professor Bailey (Australia) said that he was sorry tc be
troublesonic, and he appreciated that the proposed final act
would not be finol in cny scense. He reminded the Chairman,
however, of the staotus of Article 36 which appeared in the form
of alternative drofts. He recalled that there hod beon strong
cbjeetions by verious groups to cach alternative, and it hed
been left thet the Ropporteur would ecll attention to the ob-
jeetions raised tc cach draft, for exarmple, the cbsence of the
word "justicicble" in the opticnal clause draft, and the ob-
gencc cf any provision for reservoticns in the compulsory
Jurisdiction draft. Professor Bailey then stoted that if the
lmplications of signing this document werc that the text was
unaninously agroed to, the Australion representative could nct
accept such an inplication. He thought thot it was cntirely
prcper for the Chalrmon to tronsnit the provisilonal text te the
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San Franclscc Confercnce. He added that ncboedy wished to shirk
rosponsibility, but he pressed the wisdenm of the Rapporteur's
suggestion that this is not a docunent which the reprcesentatives
of the various ccuntries ought to sign. He thought that the
document ought tc be transuitted by the chief officer of this
Cormittee with the nancs =f all the participating niembers.

Dr. Gdéricz-Rulz (Venczuela) stated that 1t had boen agreed
tc sign the twe texts of Article 36 and alsc the two texts of
Articles 4 tc 12 inclusive and nothing mone. He thought it was
corpletely proper to say that this Cormittee agrees té sending
these drafts to the San Franeclsco: Conference and ncthing ncre.

Ambassacor Mora (Chile) stated that in preparing a draft
Statute for Son Pranclsco the Cormittee was making clecar that
this woerk was done by this Cormittee when 1t signed the final
act. This dces not cunstitute an cbligetlon upon the variocus
governments to accept the texts agroed upon in the preparatory
Statute. This nercly states that the Coumittee of Jurists net
In Washington,; finished its tasks sc far as pesaiblc, ond that
the accompanying docunents are the result. The Raopperteur's
report shows the pesitions token by the varlcus representotives
on different peints. He thought that the merbers ¢f the Com-
mittee were morally cbligated te sign the finel act in crder to
show cooperation within the United Naticns; and that the Chair-
man could send & letter under his own signature, stating that
the documents attachod were the official docurients sent to the
San Francisce Conforence. This could shoew that the Committee
has done 1ts work as chorged and treohsmits the reosult to San
Freneisco.  (According te the interpreter the Ambassador had
said that those who arce reluctant te sign the documents might

oke rescrvations in signing the final act; but Dr. Gdmez-Ruiz
(Venczuela) colled cttenticn to the fact that the Ambassador had
not proposecd this. The Chalirmon addod that he, toc, disliked the
idea of reservations.)

M. Star-Busmann (HNctherlands} asked if the fact that the
Committee had discussed the English and French texts only would
be nenticned in the letter to the San Francisco Conference.

The Chairman doubted the neccssity of thls, since the French and
English texts had been used rerely as o natter of convenlence,
and the decunents are now belng put Inte five languages. The
Chairman felt that the four sponsoring powers should be entitled
to have documents put in their languages, English, Russion, and
Chincse; that the 3tatute should alsc be in Freneh because the
original Statute was in French; and that as o natter of courtesy,
the documents shculd be in Spanish because of the large nunber
of Spanish-specking reprecsentatives present and alsc to be at
San Franelscoc. M. Star-Busmonn stated he had no objeection to |
the flve lenguoges, but he would lile to sce the foct menticned
‘that the drafts discussed had been in English and French. The
Choilrman sald he would prcfer not to feature one language over
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another, and that tec mention this would merely be stating a
historical fact. However, he said, this would be for the Com-
mittee to decide.

Dr. Kernisan (Haitl) observed that if he understood the
questlion correctly, the Committee was discussing the method of
transmitting 1ts work to the San Francisco Conference; that
some felt a final act was unnecessary since this was only a
technical conference, but that others tock a different vievw.

He thought that since this was a preparatory conference of a
technical nature and the representatives expressed technical
opinions of their countries and had agreed on a certain number
of points embodied in the Statute, this result must be authenti-
cated and there must be a documont cmbodylng the Statute signed
by all members of the Committee. If the report and Statute

were transmltted wlthout this, there would be nc material proof
that these were actually the results of the Committee's collab-
oration; and he felt therefore that an act of soume kind was
necessary.

Minister Novikov (Soviet Union) stated that he was unwilling
to prolong the discussion of the langusges in whlch the final
act should be drafted. He felt, however, that varilous arguments
which looked as though they had merely a technical mesning gave
the lmpression of assuming & polltical character. Ho had the
impression that there was objection to the use of the languages
of two of the sponsoring powers. He was sorry to state this
imprcssion but he felt obliged to call attention to it.

Professor Basdevant (France) declared that he had avoided
political implications in his remarks. He thought, and continued
to think, that his suggestion was the best course to pursue.

Even some of those who had supported the suggestion of the Chair-
men felt 1t necessary to suggest amendments. Furthermore, even
if the Chairman's suggestion were adopted, the document would
have to be transmltted. This transmisslon would have to be made
by the Chairman. He thought it was simpler for the Chairman to
make the transmission sinee thls would avoid giving o wrong
impression of the character of the mecting of the Committee.

The Committce had been prcparing recommendations cnd its work

was not in complected form. A committec at San Francisco would
prepare more acuthoritative texts on which the Conference would
have to decide. This comnittec would not sign o final act but
would ' merely transmit its work to the President of the Conference.
This would be the same as the proccdure which he proposed herc.
He felt it was the simplest method and wculd dlvide the Committce
least.

Mr. Chicf Justice Farris (Conada) stated that he was obliged
to lcave the session and introduced Mr. Chipman, who would be
the representative of Conadz at San Froncisco, replacing Mr.
John Read, the Legol Adviscr.
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Dr. Mongim-Rizd Bey (Egypt) declared particularly to the
rcpresentative of the Soviet Union that he had never had the
slightest idea of pressing & prejudlice against the use of any
language. He called cttention to the fact that this Committee
had met under the auspices of the four sponsoring governments
and exprcssed hils gratitude to all of them. He further pointed
out that he had not presscd o noturcl desire for the cuployment
of his own languoge and stoted that he would be glad to sign
whatever hils colleagucs agreed to.

Mr. Fohy (United States) deelared that the suggestion of the
Chairmon scemed to him most appropricte. He thought it was
appropriate that the dccuments should go tce the Conference in
five languages, for threc of these languages were the languages
of the sponsoring powers and the other two werec widely used. He
asked who could say that this procedure was inappropriate. One
objecction which had been raised was that there were no final
coples. The Committee, however, had been discussing drafts with
metlculous cere and there should be 2 presuption, until 1t was
proved false, that the draft correctly ropresented the changes
agreecd upon. Furthermorc, eny errors which might have crept in
could be corrected. Ancther objeection was that some of the
reprosentatives hed scruples about gigning doctrients in languaoges
with which they were neot familicr. He thought that the transle-
tions were conscientious and scrupulous, arnd 1If errors crept in,
they could be corrected. The third objection was that the work
was not final, but he felt that this had becn c2dequately met by
thc Chailrman, who hod stated that "fincl cct" was o torm of art.
All that the Cormittee would be doing would be finishing its work
here and transmitting the resulits to the Conferconcc at San
Franeisco.

Professor Bilsel (Turkey) stated that he felt the discussion
was exeggerating the importancce of languages. He noted that
French had formerly bcecen considered prceminent as the language
of diplomacy, but that English had been admitted as an official
language at the Porls Peace Conflerence in 1919. Since that time
therc had becn o trend toward the use cof mere lenguages, and
there were increasing demands for the usce of various luongucges.
For example, he would like to ask for the use of Turkish.

During this war there had been great insistence upon the indce
pendence of states, aznd onc of the attributes of independent
statcs was the right to use their own languoges. He thought that
the recpresentotives could moke a reservation with regard to docu-
ments which they did not understand. He called cttention te the
fact that comulttees did not generally sign documcnts, but he
felt that this group was o commission rather thon o conmittee

and that it wns not o part of the San Francisco Conference.

Several of the reprcscntatives called for o vote upon the
question.
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Sir Michael Myers (New Zezland) called attention to the fact
he hed presented an cmendment to the motion.

Judge Delgedo (Philippine Commonwealth) declared that he
had saild he would accopt the amendment if hls seconds zagrecd.
He had not, however, heard any statement from the seconds.

The Chalrmon suggested that the Committee toke 2 short recess
to discuss the matter informally.

The Chairman stated that during the brief recess a draft
text had been proposed which he hoped would meet with the cpproval
of the representatives. This document would be called a "record"
instead of o "final act". The Chairman then read the text as
follows:

"Record
of the
Meeting of the Committee of Jurists for the Preparation
of a Draft of o Stetute for the International Court of
Justice To Be Submitted to The United Nations Conference
On Internctioncl Organizotion

Pursuant to the invitation extended on March 24, 1945
by the Government of the Unlted States of America, on behalf
of itself and of the Governments of the United Kingdom of
Great Britain and Northern Ireland, the Union of Soviet
Socianlist Republics, and the Republic of China, c Committee
of Jurlists, as enumerated in the annexed list, met in
Weshington on April 9, 1945:

The Committee held scssions beginning on April 9 and
ending on April 20. It has completed its work and transmits
the attached draft of a statute of an international court
of justice as referred to in Chapter VII of the Dumbarton
Oaks Pioposals, and o Report to accompeny that draft, for
submlssion to The United Natione Cenference on International
Organization, both of which docurents arec in the Chinese,
English, French, Russion ond Spanish langucges.

In testimony whereof the undersigned have signed the
present Record likewise in the Chinese¢, English, French,
Russian and Spanish languages at the Clty of Washington on
the twentieth day of April, one thousand nine hundred and
forty-five.

/Signatures follow here./"

The Chalrman noted that an annexed list had been provided
for in order to avoid repcating the list of names in the center
of the document itself. He called attention to the faect that
the statement that the docunents had been unonimously agreed to
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had been climinated, to meet some of the objections recised. He

then asked if the Committee would approve this document, so that
it could be put into five languages for signature the following

day.

Professor Basdevant (France) said he did not want to resume
the lengthy discussion on this point, but he wished to ask the
Committee if it preferrced the Cheirman's propoesal or his own
suggestion that the Chairmen transmit these documents. He soid
that his objections werc still very strong.

The Chairman stated that if this rcecord were signed as he
suggested, it would be transmitted to the San Francisco Conference
by the representatives of the four sponsoring pewers, as o mat-
ter of courtesy. He then called for a vote whether the Cormittee
approved the procedure proposed by himsclf or approved Professor
Basdevant's proposcl. Twenty-one merbers of the Committee voted
in favor of the Chairman's proposal, and six favored Profcssor
Basdevant's proposal.

The Chairmen then sald that o list of the representatives
with their titles would be circulated immediately so that the
heads of the diffcrent delegations could indicate who should
sign the document the following doy. It was agreed that the
Committee would meet 2ot 2:30 p.m. on April 20, in 2 very short
session, to sign this document. Upon a motion by Mr. Fitzmaurice
(United Kingdom), scconded by Ambassedor Cordova (Mexico), it
was agreed that more than one jurist in each delegation would be
allowed te sign this document.

The Chairmen then called attention to the fact that English
and French copies of the Rapporteur's report were available.

The Chairman also announced that Dr. James, the Law Librarian
of the Library of Congress, had sent him o letter stating that he
would be glad to have the menmbers of the Committee visit the
Library of Congress, particulerly the law library. The Chairman
suggested that perhops some of the Committee menbers might core
to be conducted through the Library of Congress by Dr. James at
10:30 the next morning. '

The Chairman then stated that the representative of Egypt
had handed him & statement requesting that a document, & note on
Article 9 of the Permanent Court of International Justice and
the position of the Moslem system, be made part of the record so
that that system of law could be kept in mind in this work. It
was agreed thot this document should be incorporated in the record.

The Chairman also called zttention to o note received several
days ago from the Minister of the Netherlands stating that he had
been designated that government's representotive on this Committee.
This was also incorporated in the rccord.

The meeting adjourned until 2:30 p.m. on April 20.
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Washington, D. C. April 25, 1945
REPORT
ON DRAFT OF

STATUTE OF AN INTERNATIONAL COURT OF JUSTICE
REFERRED TO IN CHAPTER VII OF THE DUMBARTON OAKS PROPOSALS

(Professor Jules Basdevant, Rapporteur)

SUBMITTED BY THE
UNITED NATIONS COMMITTEE OF JURISTS
10 THE
UNITED NATIONS CONFERENCE ON INTERNATIONAL ORGANIZATION
AT BAN FRANCISCO

(San Francisco, April 25, 1945)

(This report is a revision of Doc. 61 (revisedg
which was lssued in Washington on April 20.
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The Dumbarton Qaks Proposals having provided that The
United Nations International Organization should include
among 1its principal organs, an international Court of
Justice, a Committee of Jurlsts designated by The United
Nations met in Washington for the purpose of preparing
and submitting to the San Francisco Conference & draft
Statute of the said Court. The purpose of this report 1is
to present the result of the work of this Committee. It
could not in any way whatgsoever prejudice the decisions
of the Conference. The jurists who have drawn it up have,
in so doing, acted as jurists without binding the Govern-
ments which appointed them.

The Dumbarton Osks Proposals provided that the Court
would be the princlpal judicial organ of The United
Nations, that its Statute, annexed to The United Natlons
Charter, would be an integral part thereof and that all
the Members of the International Organization should ipso
facto be parties to the Statute of the Court. It did no

decide whether the said Court would be the Permanent
Court of International Justice, the Statute of which would
be preserved with amendments, or whether it would be & new
Court the Statute of which would however, be based on the
ostatute of the existing Court. in the preparation of its
draft, the Commlitteec adopted the first method, and it was
recalied before it that the Permanent Court of International
Jugtice had functioned for twenty years to the satisfaction
of the litigants and that, if violence had suspended its
activity, at lcast this 1hstitution had not failed in its
task.

Nevertheless, the Commlttec considered that. 1t was
for the San Francisco Conference (1) to determine in what
form the mission of the Court to be the principal judicial
organ of The Unlted Nations shall bestated, (2) to judge
whether it 1s nccessary to recall, in this’ connection, the

resent or possible exlstence of other international courts
?3) to consider the Court as & new court or as the con-
tinuance of the Court established in 1920, the Statute
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of which, revised for the first time in 1929, will again
be revised in 1945, These arc not questions of pure

form; the last, in particular, affects the operation of
numecrous treatics containing reference to the jurisdiction
of thc Permenent Court of Internatlonal Justice.

For these reasons the draft Statute gives no wording for
wvhat is to be Article 1.

DRAFT STATUTE

Artlcle 1

[For recasons stated in the accompanying Report, the
text of Article 1 has been left in blank pending decision
by The Uniteod Netions Conference at San Francisco./

* ¥ *

The Committee has proceeded to a revision, article by
article, of the¢ Statute of the Permanent Court of Inter-
national Justice. This revision consisted, on thc one
hand, in the effecting of certaln adaptations of form
rendered nccessary by tae substitution of- The United Nations
for the League of Natlons; on the other hand, in the intro-
duction of ccrtain changes judged desirable and now pos-
sible. With regard to this second polnt, however, the
Committee has considered that it was better to postpone
certain amendments than to compromise by excessive haste
the success of the prescent project for an International
Qrganizatlion, c¢ven though an cminent functlon pertains to
the Court in the world organization which The United Nations
intend to construct in such manncr that peace for all and
the rights of oach onc may be effectively assured. 1It has
happened many times that this examination has led the
Committec to propose retaining such or such Articles of
the Statute without change. However, the Committee has
deemed it useful to number the paragraphs of cach article
of the Statute, whether or not other changes werce madc.

CHAPTER 1
Organization of the Court

The Committee has introduced only onc modification in
Article 2. Despite the respect attaching to the name of The
Permanent Court of International Justice, it has eliminated
that. name from this Article in order not to prejudice in
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any way the decision which is to be made with regard to
Article I; this elimination may be only provisional.

* O* *

Article 2.

The Court shall be composed of a body of independent
judges, elected regardless of their natlonality from amongst
persons of high moral character, who possess the qualifi-
cations required in their respective countrics for appoint-
ment to the highest judiclal offices, or are jurist con-
sultants of recognized competence in international law.

* % ¥

Although the proposal has been made to reduce the
number of the members of the Court cither preserving the
general structure thereof, or changing it, the Committee
has deemed it preferable to preserve both this structure
and the number of judges which in 1929 was made fifteen.

It has becn pointed out that, thereby, the interest taken
in the Court in the different countries would be lncreased
and that the creation of chambers within the Court would be
facilitated. A member of the Committee suggested that it
would permit the representetion of diffcrent types of
clvilization. On the other hand, the Committee has seen
fit to establish directly in this Article the rule derived
indirectly from another provision and which does not permit
a Stotc or Member of The United Nations to have included
more than one of 1ts nationals among the members of the
Court.

Article 3

The Court shall consist of fiftecn members, no two of
whom may be¢ nationals of the same State or Member of The
United Nations.

* %

For the election of the judges it 1s provided, in
accordance with what scems to be the spirit of the "Dumbarton
Oaks Proposals, to have it performed by the General Assembly
and the Security Council of The United Nations, leaving to
thesc bodies the task of determining how a state which, while
accepting the Statute of the Court, is not a Member of "Tho
United Nations, may participate in the election. The method
of nomination with o view to this election gave rise to an

-
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extensive debate, certain delegations having advocated nomina-
tion by the Governments instead of entrusting such nomlna-
tion to the national groups in the Permanent Court of
Arbitration as 1s established in the present Statute; the
continuance of the prescnt regime has been defended as
introducing a non-political influence at this point of the

procedure for the election of the judges.

In the debate,

at the moment of the veote, the Commlttee was dlvided without

& nmajority being clearly shown.

Afterward a conpromise

suggestion was presented by the Delegate of Turkey; it would
have conglsted in giving the Government the power of not
transnitting the nominations of candidates declded upon by
the national group, thls disagreemcnt depriving the country
concerned of the exercise of the right to nominate candldates

for the election in questlon.

The Committee deemed it fitting to submit two drafts

on this point.

One, rctaining the nomination by the

national groups of the Permanent Court of Arbltration,
maintained with mere formal improvements Articles 4, 5,

and 6 of the Statute; the other nodifics these articles

in order to provide rules for the nominations of candidates

by the Governmonts.

The procecdure to be followed for the designation of
candidates by the natlonal groups is retained with no other
change than that consisting in specifying that the groups
called upon to participate in such degignation are the groups
belonging to thec States which are parties to this Statute.

Article 4

(1) The members of the
Court shall be clected by the
General Aasermbly and by the
Securlty Council of The United
Notions from a list of persons
nominated by the national
groups in the Permanent Court
of Arbltration, in accordance
with the following provisions.

(2) In the case of Members
of The United Netions not
represented 1n the Permanent
Court of Arbitration, the lists
of candidates shall be drawn
up by national groups appointed
for this purpose by their Govern-
nents under the same canditions
as those prescribed for members

86 4

Article 4

(1) The members of
the Court shall be elected
by the General Assecnbly and
by the Seccurity Council of
The United Nations from a
list of persons nominated in
accordance with Articles 5
and 6.

(2) The conditions
under which o State which
has accepted the Statute
of the Court but 1s not a
Member of The United Netlons,
nay participate in electing
the members of the Court
shall, in the absence of a
special agreement, be laid
down by the General Assembly



of the Permanent Court of
Arbitration by Article 44 of
the Convention of The Hague

of 1907 for the pacific settle-
ment of international disputes,

(3) The conditions under
which a State wrich has accept~
ed the Statute of the Court but
is not & Member of The United
Nations, may paerticipate in
electing the members of the
Court shell, in the absence
of a special agreement, be
laid down by the General
Assembly on the preposal of
the Security Council,

Article 5

(1) At least three months
before the date of the election,
the Secretary-General of The
United Nations shall address a
written recuest to the members
of the Permanent Court of
Arbitration belonging to the
States which are parties to
the present Statute, and to the
members of the national groups
appointed under Article 4 (2),
inviting them to undertake,
within a given time, by naticnal
groups, the nomination of
persons in a position to accept
the duties of a member of the
Court,

(2) No group may nominate
more than four persons, not
more than two of whom shall be
of their own nationslity. In
no case may the number of «
candidates nominated by a
group be more than double
the number of seats to be
filled,
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on the proposal of the
Security Council.,

Article §

At least three months
before the date of the
election, the Secretary-
General of The United
Nations shall address a
written request te the
Governments of Members of
the United Nations and of
States parties to the
present Statute inviting
each of them to undertake,
within a given time, the
nomination of a persou
of their own nationality
in a position to accept
the duties of a member of
the Court.
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Article 6. Article 6.
Before meking these nom- Before making these nomina-
inations, each national group' tions, cach Government is recom-

is regommended to consult its mended to consult i1ts highest
highest court of justice, its court of justice, its legal facul-
legel faculties and schools of tles and schools of law, and its
law, and its national acodemies national academies and national
and ratiocnal sections of inter- sections of international acada-
nati nal academies devoted to mies devoted to the study of law.
the study of law.

Article 7.

(1) The Seeretary-General of The United Nations shall
preparce a list in alphabetical order of all the persons thus
nominated. Seve as provided in Article 12 (2), these shall
be the only persons eligible.

(2) The Secretary-General shall submit this list to the
General Asscmbly and to the Security Council.

Article 8.

The General Assembly and the Security Council shall proceed
independently of one anothicr to cleet the members of the Court.

Article 9.

: At cvery election, the clectors shall bear in mind not only
that the persons to be elected should individually possess the

qualifications requlred, but also that in the body as a whole
the representation of the main forms of civilization and of

the principal legal systems of the world should be assured.

Article 10. Article 10.

(1) Those candidates who Those candidates who obtain
obtain an absoslute majority of an absolute majority of votes in
votes 1In the Gencral Asscnbly  the General Assembly and in the
and in the Security Council Security C.uncil shall be con-
shall be considerced as clected. sidered as elocted.

(2) 1In the event of more
than one national of the same
State or Member of the United
Nations obteining an absolute
mo jority of the votes of both
the General Assembly and of the
Security Council, the cldest of
these only shall be considered
as eclected. '
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Article 11.

If, after the first meeting held for the purpose of the
election, one or more seats remain to ke filled, a second and,
if necessary, a third meeting shzll take place.

Article 12.

(1) If, after the third meeting, one or more seats still
remain unfilled, a joint conference consisting of six members,
three appointed by the General Assembly and three by the
Security Council, may be formed at any time at the request of
either the General Assembly or the Security Council, for the
purpose of choosing one neme for each seat still vacant, te
submit to the General Assembly and the Security Council for
their respective acceptance.

(2) 1If the joint conference is unanimously agreed upon
any person who fulfils the recuired conditions, he may be
included in its list, even though he wes not included in the
list of nominations referred to in Article 7.

(3) If the joint conference is satisfied that it will
not be successful in procuring an election, those members
of the Court who have zlready been elected shall, within a
period to be fixed by the Security Council, proceed to fill
the vacant seats by selection from amongst those candidates
who heve obteined votes either in the General Assembly or in
the Security Council.

(4) 1In the event of en ecuality of votes amongst the
Judges, the eldest judge shall have a casting vote.

* %k %

The Committee hes felt that the rule subjecting the
Court to a complete renewal every nine years presented seri-
ous drawbacks, despite the rule of the re-eligibility of the
Judges, and the practice, widely followed in 1930, of re~
election. Hence it proposes to substitute therefor a system
of renewal by one-third every three years, However, certain
doubts appear to remein regarding the methods of the system,
and these might be made the subject of a further examination
with a view to determining whether a solution could not be
found in some other way which would consist, contrary to
what is szid in Article 15, in fixing at nine years the duration
of the term of any judge, no matter the circumstances under
which he is elected.
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Article 13.

(1) The members of the Court shall be elected for nine
years and may be re-elected, provided, however, that of the
judges elected at the first election, the terms of five judges
shall expire at the end of three years and the terms of five
more judges shall expire at the end of six years.

(2) The judges whose terms are to éxpire at the end of
the above mentioned initial periods of three and six years
shall be chosen by lot to be drawn by the Secretary-General

of The United Nations immediately after the first election
has been completed.

(3) The members of the Court shall continue to dis-
charge theilr duties until thelr places have been filled.

Though replaced, they shall finish any cases which they may
have begun.

(4) In the case of the resignation of a member of the
Court, the resignation shall be addressed to the President
ef the Court for transmission to the Secretary-General of

The United Nations. This last notification mekes the place
vacant,

* %k %k

At the close of Article 14, concerning the way in which
a place that has become vacant is to be filled, the words
"at its next session" have been eliminated, the reason fer
this being the fact that the Security Council is to be in
session permanently.

Article 14.

Vacancies shall be filled by the same method as that
laid down for the first election, subject t the follow-
ing provision: the Secretary-Ceneral of The United
Nations shell, within one month of the occurrence of the
vacancy, proceed to issue the invitations provided for in
Article 5, and the deate of the election shall be fixed by
the Security Council.

* % ¥

The Committee has felt that, in the English text of
Article 17, par. 2, it is well to eliminate the words "an
actove", in order to establish closer conformity with the
French text: the latter has not been changed. The same is
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Examination of Article 15 has provided an oecasion
for several delegations to propose an age limit for
judges. However, this proposal was not supported by the
Committee, which proposes to rétain Articles 15 and 16
without changing them: the substitution in the Enﬁlish
text of the expression "shall be" for the word "is", and
"term of office" for "period of appointment"”, does not
involve any change in the French text.

Article 15.

A member of the Court elected to replace a member
whose term of office has not expired shall hold office
for the remainder of his predecessor's term.

Article 16.

(1) No member of the Court may exercise any pol.-
tical or administrative function, or engage 1n any other
occupation of & professional nature.

(2) Any doubt on this point shall be settled by
the decision of the Court.

R ¥

The Committee has felt that in the English text of
Article 17, (2), there should be eliminated the words
"en active" in order to establish more exact conformity
with the French text: the latter has not been changed.
The same is true of the substitution of the expression
"shall be" for the word "is" in the English text of the
same article, paragraph (3). On the other hand, no
change is made in Article 18 except in paragraph (2),
where there is mention of the Secrctary-General of
The United Nations.
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Article 17.

(1) No member of the Court may act as agent, counsel
or agavocate 1ln any case.

(2) No member may narticipate in the decision of any
case in which he has previously taken nart as agent, counsel
or advocate for one of the contesting parties, or as a mem-
ber of a national or international Court, or of a commission
of enquiry, or in any other canacity.

(3) Any doubt on this point shall be settled by the
decigion of the Court.

Article 18
(1) No member of the Court can be dismissed unless,
in the unaniaous opinion of the other members, he has
ceased to fulfil the recuired conditions.

(2) Formal notification thereof shall be made to the
Secretary-General of The United Nations by the Registrar.

(%) This notification makes the place vacant.
™

The Committee does not propose any change in Article 19
concerning the granting of divlomatic privileges
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and immunities to members of the Court. However, it
points cut that, insofar as The United Nations Charter
regulates U granting of such privileges and immunities
to the representatives oif' The United Nations and their
agents, it will be well to examine the appropriateness and
the way of coordinating such regulations.

As to Artlicle 20, it has not appeared to call for
any change.

Article 19.

The members of the Court, when engaged on the business
of the Court, shall enjoy diplomatic privileges and
immunities.

/Subject to reconsideration after provisions on the
BanNe sub ject have been adopted for incorporation in the
Charter;}

Article 2

Every member of the Court shall, before taking up
his duties, make a solemn declaration in open Court
that he will exercisc his powers impartially and con-
scientiously.

* o

Par. 2 of Article 21 has given rise to dlscussion °
in consequence of the suggestion that has becn made to
authorize the Couwrt to appoint, if it sces fit, a
Secrctery-General in addition to the Registrar. Some
have appeared to fear this duality, while others would
prefer to grant to the Court the power to eppoint such
officers as it conslders necessary; however, it was not
desirced to rcquire that &ll officers under it be appointed
by it. Thesc verious considerations led to the completing
of this paragraph by a flexible formula that will authorize
the Court either to appoint or to delegate the making
of the appointment.

As to parasgraph (3), which asserted the compatibility
of the function of the Reglstrar of the Court and thosec
of the Secrctary General of the Permanent Court of

Arbitration, 1t appeared superfluous and has been
¢liminated.
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Article 21,

(1) The Court shall slect its President and Vice-
Preszident for three years; they may be rc-elected,

(2) It shall appoint its Re
vide for the aprointment of such o
be necessary.

gistrar and may pro-
ther officers as may

As ths seat of the Court is kept at The Hague, it
has ecppeared proper to add that the Court, when it con-
siders it desireble, may decide to sit at some other
place and conseguently to exereise its functions there.
Article 22 has been completed to that effect,

Article 22

(1) The seat of the Court shall be established
at The Hague. This, howover, shall not prevent the
Court from sitting and ciercising its functions elsewhere
whenever the Court consicders it desirable.

(2) The President and Registrar shall reside at the
seat of the Court.

le 2t
ot

After having carefully examined Article 23, con-
cerning the leaves which may be granted to the Members
of the Court whose homos are far distant from The Hague,
the Committee has retained the wording of the old article,
but with & paragraph 2 couched in general terms,

It does not propose te modify Articles 24 and 25.
Article 23,

(1) The Court shall remain permanently in secsion,
except during the judiciesl vacations, the dates and dur-
ation of which shall be fixed by the Court,

(2) HMembers of the Court are zntitled to periodic
leave, the dates and duration of which shall be fixed

by the Court, having in mind the distance betwecn The
Hague and the home of cach judge.

(3) Hembers of the Court shall be bound, unless
they are on regular leave or provented from attending
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by illness or other serious reasons duly expleined to the
President, to hold themselves permanently at the disposal
of the Court.

Article 24.

(1) If, for some sneclsl reason, & member of the
Court considers that he should not take part in the
declslon of & particular case, he shall so inform the
President.

(2) If the President considers that for some special
reason one of the members of the Court should not sit on a
particuler case, he shall glve him notice accordingly.

(3) If in any such case the member of the Court
and the Presgident disagree, the metter shall be settled
by the decision of the Court.

Article 265.

(1) The full Court shall sit excepnt when 1t 1is
exoressly provided otherwise.

(2) Subject to the condition that the number of
Judges avallable to constitute the Court 1s not thereby
reduced below eleven, the Rules of Court may provide for
allowlng one or more Jjudges, according to circumstances
and in rotation, to be disvensed from sitting.

(3) Provided always that a quorum of nine Judges
sholl suffice to constitute the Court.

FOE )

The Statute of the Permanent Court of Internstional
Justice prescribed in 1its Articles 26 and 27 the establlsh-
ment, by the Court, of speclal Chambers for cases relating
Eg labor and for cases rclating to trensit and communico-

ons.

As o metter of fact, these Chuambers were indeed estab-
lished, but they never functioned, «nd 1t appeors henceforth
suverfluous to retain the orovisions concerning them. But
1t has apveared edvisable to cuthorize the Court to estab-
lish, Af necessary, on the one hand, Chumbers desling with
particular categories of coses, and the cecses relating to
labor, transit and communicetions hrve been kent as examples
in this connection, and on the other hend, ot the request
of the purtles, to establish a specisl Chamber to denl
with & pnorticular cese. The Commlttee hrs believed that this
change might facilitate, under certain clrcumstances, re-
course to thnt jurisdiction.
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Article 26

(1) The Court may from time to time form one or more
chambers, composed of three or more judges as the Court may
determine, for dealing with particular categories of cases;
for example, labor cases and cases relating to transit and
communications,

(2) The Court may at any time form a chamber for
dealing with a particular case. The number of judges to
constitute such a chamber shall be determined by the Court
with the approval of the parties,

(3) Cases shall be heard and determined by the cham
bers provided for 1in this Article if the parties so request,

* ¥ *

These Chambers, as well as those which will form the
subject of Article 29, will render decisions which will be
decisions of the Court as already stated in Article 73 of
the Rules of the Court, They may, as provided for by the
old Article 28 of the Statute, and as will become the rule
for the Court itself, by virtue of the new text of that
article, sit elsewhere than at The Hague.

Article 27,

A judgment given by any of the chambers provided for
in Articles 26 and 29 shell be a judgment rendered by the
Court.

Article 28,

The chambers provided for in Articles 26 and 29 may,
with the consent of the parties, sit and exercise theilr
functions elsewhere than at The Hague.

* w %

As for the Chamber for summery procedure established
by Article 29, it is retained with mere formal amendations
of this article. Logically, the latter should be inserted
somewhat above: it is left at this place in orcer not to
change the established numbering of the articles,

Article 29.

With a view to the speedy dispatch of business, the
Court shall form annuslly a chamber composed of' five

86 e



Jurist 86

judges which, at the request of the parties, mey hear and
determine cases by summary procedure, In addition, two
judges shall be selected for the purpose of replacing judges
who find it Impossible to sit.

* ¥ %

Article 30 has undergone in Paragraph 1 changes that
do not alter the sense which had been given it by the
Court, A provision is added thereto authorizing the
Court to introduce either for itself or in its Chambers
assessors without the right to vote. Provision had formerly
becn made f'or assessors in the Chambers; it has been con-
sidered advisable to extend it to the Court itself.

Article 30.

(1) The Court shall frame rules for carrying out its
functions, In particular, it shall lay down rules of pro-
cedure.

(2) The Rules af the Court may provide for assessors
to sit with the Cowrt or with any of its chambers, without
the right to vote,

#* % *®

The Committee has cxamined whether it was not necessary
to simplify, by shortening it, the text of Paragrephs 2 and
3 of Article 31 concerning the right of a party to appoint
‘e judge of its nationality. In the end it did not retain
this suggestion and made only slight changes in this
article: onc, In Paragreph 2, consists in seylng, in the
French text: "toute autre partie" instead of "l'autre
partie" and in the English text "any other party" instcad
of "the other party"; the others, affecting the English
text only, substitute, in Parcgraphs 3, 5, and 6, for the
terms previously employed, better terms corrcsponding more
closely with the terminology alrcady adopted in the French
text.

Article 31,

(1) Judges of the nationality of cach of the contest-
ing parties shall retain their right to sit in the case
before the Court.

(2) If the Court includes upon the Bench a judge of
the nationality of onc of the parties, any other party may
choose a person to sit as judge. Such person shall be
chosen preferably from among those persons who have been
nominated as candidates as provided in Articles 4 and 5.
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(3) If the Court includes upon the Bench no judge
of the nationality of the contesting parties, each of these
parties may procced to choose a judge as provided in para-
graph (2) of this Article.

(4) The provisions of this Article shall apply to
the case of Articles 26 and 29. In such cases, the President
shall request one or, if necessary, two of the members of
the Court forming the chamber to give place to the members
of the Court of the nationality of the parties concerned,
and, failing such or if they are uneble to be pres.nt, to
the judges specilslly appointed by the parties.

(5) Should therc be several parties in the same
interest, they shall, for the purpose of the preccding
provisions, be reckoncd as onc party onliy. Any doubt upon
this point shall be settled by the decision of the Court.

(6) Judges chosen &s laid down in paragraphs (2),
(3) and (4) of this Article shall fulfil the conditions
required by Articles 2, 17 (2), 20 and 24 of the present
Statute. They shall teke pert in the decision on terms of
complete equellity with thelr collecgues.,

* ¥ *

Except for the substitution, in Paragraph 5 of Articlec
32, of the General Asscmbly 6f The United Nations for the
Assembly of the Lebgue of Nations, and the déletion in the
same paragraoph of the words "on the proposal of the Council,"”
this Article and Article 33, both concerning the financilal
system of the Court, are not changed,

Articlc 32.

(1) Egsch member of the Court shall recclve an annual
salary.

«.. (2) The President shall rcceive o specicl annual
allownnce.

(3) The Vice-President shall recelve a specicl ol-
lowance for ¢very day on which he acts as President.

(4) The judgés appointed under Article 31, other than

members of the Court, shall recelve indemnities for each
day on which they exerclse their functlons.
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(5) These selaries, allowances and indemnities shall
be fixed by the General Asserbly of the United Nations.
They may not be dccressed during the term of office.

(6) The salary of the Registrar shall be fixed by
the General Asscmbly on the proposal of the Court,

(7) Recgulations made by the General Assembly shall
fix the conditions under which retiring pensions may be
given to members of the Court and to the Registrar, and
the conditions under which members of the Court and the
Registrar shall have their traveling expenses refunded.

(8) The above salaries, indemnities and allowances
shall be frce of all taxaticn,

Article 33.
The expenses of the Court shall be borne by The

United Nations in such a manner as shall be decided by
the General Assembly.
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CHAPTER II
Competence Of The Court

Since Article 34 states the rule that only States or
Members of The United Nations may be parties to cases before
the Court, the Committee has deemed 1t advisable to add a
second paragraph fixing under what conditions information
relative to the cases brought before the Court may be requested
by the latter from public international orgenizations or be pre-
sented by such organizations on their own initiative. In so
doing, the Committee has not wished to go so far as to admlt,
as certain delegations appear dispesed to do, that public
international organizations may become parties to a case before
the Court, Admitting only that such organizations might, to
the extent indicated, furnish Informatlion, it has laid down a
rule which certaln persons have considered as being onc of
procedure rather than of competence. The Commltiee, by placing
it nevertheless in Article 3%, has intended to emphasize its
importance.

Article 34.

(1) Only States or Members of The United Nations may
be parties in cases before the Court. '

(2) The Court, subject to and in conformity with its
Rules, may request of public international organizations
information relevant to casecs before it, and shall receilve
such information presented by such orgenizations on their
own initlative.

*® % x

Aside from thc purely formal changes necessitated b;
refercnces to The United Nations Organization instead of to
the Covenant of the League of Naticns, Article 35 is amended
only in thet, in the English text of paraﬁraph 2, the word
"conditions" i1s substituted for the word "provisicns" and in
paragreph 3, the word "case" 1s substituted for the word
'dispute" which will assurc better apgrecment with the French
text.

Article 35.

(1) The Court shell bc open to the members of The
United Netions and 2lso to States partics to the present
Statute.

(2) The conditions under which the Court shall be

ocpen to other States shall, subject to the special provisions
contained in treatics 1n force, be laid down by thc Sceurity
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Council, but in no case shall such conditions place the
parties in a position of inequality before the Court.

(3) When a State which is not a Member of The United
Nations is a party to a case, the Court shall fix the amount
which that party is to contribute towards the expenses of
the Court. This provision shall not apply if such State is
bearing a share of the expenses of the Court.

* *® %

The question of compulscry Jjurisdiction was debated
at the time of the initial preparation of the Statute of
the Court. Although compulsory jurisdiction was lncluded
by the Advisory Committee of Jurists, in 1920, it was reject-
ed 1n the course of the examination of the draft Statute by
the League of Nations and was replaced, on the fruitful sug-
gestion of a Brazilian jurist by an optional clause permltting
the States to accept in advance the compulsory jurisdiction
of the Court in a sphere delimited by Article 30. This
debate has been resumed and very many delegations have made
known their desire to see the compulsory jurisdiction of the
Court affirmed by a clause inserted in the rcvised Statute
so that, as the latter is to become an integral part of The
United Nations Charter, the compulsory jurisdiction of the
Court would be an element of the International Organization
which it is proposed to institute at the San Francisco Con-
ference. Judging from the preferences thus indicated, it
does not seem doubtful that the majority of the Committee was
in favor of compulsory jurisdiction, but it has been noted
that, in spite of this predominant sentiment, it did not seem
certain, nor even probable, that all the nations whose partici-
pation in the proposed International Organization appears
to be necessary, were now in a position to accept the rule
of compulsory jurisdiction, and that the Dumbarton Oaks Pro-
posals did not seem to affirm it; some, while retaining
their preferences in this respect, thought that the counsel
of prudence was not to go beyond the procedure of the optional
clause inserted in Article 36, which has opened the way to
the progressive adoption, in less than 10 years, of compulsory
jurisdiction by meany States which in 1920 refused to subscribe
to it. Placed on this basis, the problem was found to assume
& political character, and the Committee thought that it should
defer 1t to the San Franclsco Confercnce.

The suggestion was made by the Egyptian delegation to
seek & provisional solution in a system which while adopting
compulsory jurisdiction as the general rule would permit
each State to escape it by a reservation. Rather than accept
this view, the Committee has preferred to facilitate the con-
sideration of the question by submitting two texts as sugges-
tions rather than as a recommendation.
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One is submitted in case the Conference should not
intend to affirm in the Statute the compulsory Jjurisdiction
of the Court, but only to open the way for it by offering to
the States the possibil:ity of accepting an optional clause on
this matter, if they are so disposed. This text reproduces
Article 36 of the Statute with an addition in case the United
Nations Charter should make some provigion for compulsory
jurisdiction.

The second text, alsc based on Article 36 of the Statute,
establishes compulsory jurisdiction directly without passing
through the channel of an option which each State would be
free to take or not take. Thus it 1s simpler than the pre-
ceding onc. It has even becn pointed out that it would be
too simple. The Committee, however, thought that the moment
had not yet come te claborate it further and sec whether
the compulsory jurisd.ction thus cstablished should be ac-
companied by some rescrvations, such &s one concerning
differences belonging to the past, one concerning disputes
which have eriscn in the precsent war, or others such as, were
authorized by the Gencral Act of 1925. If the prineciple
enunciated by this scecond text were acecepted, it could
serve as a Dbasis for worlking out provisions applying
that principle with such modifications as might be deemed
opportune.

Som¢ delcgations desired to see inserted in Article 36
(1) the spocification that the jurisdiction of the Court
extends to "justie:iablce" matters or those "of a legal nature"
which the parties might submit to it. Objections were made
to the insertion of such & specificaticn in a provision
covering the -case in which the jurisdiction of the Court
depends on the agreement of the parties. Some refused to
restriect in this way the jurisdiction of the Court. Fears
werc also ¢xpresscd regarding difficulties in interpretetion
which such a provision might cnusc, whoreas practice has not
shown any serious diff:cult.es in the application of Article
36 (1). Therefore 1t was not changed as indicated.

Article 36.
/The Committce submits two alternative texts of this

Article since the op.nion of the members of the Committee
was divided on the sclection of one or the other./

/{1) The jurisdiction /T1l) The jurisdiction
of the Court compriscs all of the Court comprises all
cases which the partics refer cases which the parties refer
to it and 21l matters spece- to it and all matters special-
ally provided for in tho ly provided for in the

Charter of the United Netions Charter of the Unitced Nations
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or in treaties and con-
ventions in force.

(2) The Members of The
United Nations and the
States parties to the pre-
sent Statute may at any time
declare that they recognize
as compulsory ipso facto
and without spegcial agree-
ment, in relation to any
other Member or State ac-
cepting the same obligation,

the jurisdiction of the Court

in all or any of the classes
of legal disputes concerning:
(a) the interpretation
af a treaty;
(b) any question of
international law;
(¢) the existence of
any fact which, if

Jurist 61 (revised)

or in treaties and conventions
in forece.

(2) The Members of The

‘United Nations and States

parties to the present Statute
recognize as among themselves
the jurisdiction of the Court
as compulsory ipso facto and
without special agreement in
any legal dispute concerning:

~(a) the interpretation
of a treaty; or

(b)

any question pf
international law; or

the existence of*
any fact which, if

(e)

established, would
constitute a breach
of an international
obligation;
(d) the nature or extent
of the reparation to
be made for the breach
of an international
obligation,

(3) The declaration re-
ferred to above may be made un-
conditionally or on condition
of reciprogity on the part of
scveral or certain Members or
States, or for a certain time,

(4) In the event of a
dispute as to whether the
Court has jurisdiction, the
matter shall be settled
by the_deelsion of the
Court,/

% 3k %k

(d)

(3)

established, would
constitute a breach
of an international
oblig-tion; or

the nature or extent
of the reparction to
be made for the breach
of an international
obligation.

In the event of e

dispute as to whether the
Court has jurisdiction, the
matter shall be settled by
decision of the Court,

In order to adapt the provisions of Artiele 37 to the
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new situation, it will be necessary to say that when a treaty
or a convention in force contemplates reference to a tribunal
to be established by The United Nations, the Court shall be
that tribunal. But that will not suffice: 1t must be added
that it is also the Court which continues to constitute or
which will constitute the tribunal contemplated by any treaty
giving competence to the Permanent Court of International
Justice.

The form to be given to this second rule depends on the
decision which is made on the question of whether the Court
governed by the Statute in preparation is considered as a
new Court or as the Court instituted in 1920 and governed by a
Statute which, dating from that yecar, has been revised in
1945 as 1t was revised in 1929. In order not to prejudge the
reply which the San Francisco Conference will have to give
apropos of Article 1 and to show that in 1ts 1920 text Artiecls
37 is thought to be insufficient, the Committee has herein
recorded, for consideration, the sald article as proposed
in the American draft

It should be observed, moreover, that if the Court which
will be governed by the present Statute 1s considered as a
continuation of the Court instituted in 1920, the foree of
lew of the numerous gencral 'or special international acts
affirming the compulsory jurisdiction of this Court will
subsist. If, on the contrary, the Court is held to be a
new Court, the former one disappearing, it could be argued
that the sald obligations will run the risk of being con-
sidered null and void, their restoration in force will not
be casy, and an advance in law will thus be abandoned or
seriously cndangercd.

Article 37.

When o treaty or convention in force provides for the
rcfercnce of a matter to a tribunal to be instituted by
the League of Nations or by The United Nations, the Court
shell be such tribunal.

Zﬁubject to reconsidcration after the adoption of a
text of Articlc 1.7/

# * #

Article 38, which determines, according to its terms,
what the Court "shall apply" has given risc to more contro-
versies 1n doctrine than difficulties in practice. The
Committee thought that it was not the opportune time to
undertake the revision of this article. It has trusted to
the Court to put it into operation, and has left it without
change other than that which appears in the numbering of the
provisions of this article.
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Article 38.
(1) The Court shall apply:

(a) International conventions, whether general
or particular, establishirg rules expressly recognized by
the contesting States;

(b) International custom, as evidence of a
genersl practice accepted as law;

(e) The genernl principles of law recognized by
civilized nationsy

(d) Subject to the provisions of Article 59,
Judicial decisions and the te~chings of the most highly
gualified publicists of the various nations, as sub-
sidiary reans for the determrinztion of rules »f law,

(2) This provision shall not prejudice the power of
the Court to decide 2 ersc gx szecuo et bono, if the parties
agree thercto,

CHAPTER III
Procedure

The provisions of the Statute eoncerning the official
languages of the Court are modified only te specify, in
conformity with practice, thot the Court, at the request
of a party, shall authorize such party to use another
langunge.

Article 39.

(1) The official langu=ges of the Court shall be
French and English. If the parties agree that the case
shall be conducted in Frenech, the judgment shall be delivered
in French. If the prarties agree that the case shall be
conducted in English, the judgment shall be delivered in
English,

(2) In the absence of zn agreement as to which language
shall be employed, each party may, in the pleadings, use the
language which it prefers; the decision of the Court shall
be given in French and English., In this case the Court
shall at the szre time deter ine which of the two texts
shall be considered as authoritative,

(3) The Conrt shall, =2t the recuest of any -arty,
authorize a language other than French or English to be

used by that party. &
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In the other provisions of the Statute relative to pro-
cedure, the Committee did not think it should propose impor-
tant innovations, These provisions, based directly on those
of The Haguve Conventions, have given satisfactlon in practice.
In the matter of provisional measures, it considered that
the indication of such measures ought to be notified to the
Security Council as formerly they had to be to the Council of
the League of Nations (Article 41),

It thought it opportune, moreover, to improve the agree-
ment between the two texts of the Statute by changing cer-
tain expressions in the English text of Articles 43 %2), 47
(2), 53 (1), and 55 (1) and (2), without its being necessary to
change the French text, Articles 40 to 56, accordingly, now

. read as follows:

Article 40,

(1) Cases are brought before the Court, as the case
may be, either by the notification of the speclal agrcement
or by & written application addressed to the Registrar. In
either case the subject of the dispute and the contesting
parties shall be indicsated.

(2) The Registrar shall forthwith communicate the appli-
cation to all concerncd,

(3) He shall also notify the Members of The United
Nations through the Sceretary-General and also any States
entitled to appcar beforc the Court,

Article 41.

(1) The Court shall have the power to indicate, if it
conslders that circumstences so require, any provisional
measures which ought to be taken to preserve the respective
rights of cither party.

(2) Pecnding the final declsion, notice of the mcasures
suggested shall forthwith be given to the parties and the
Sccurity Council,

Articlc 42,

(1) The partics shall be represented by agents.

(2) They mey have the assistance of counsel or advo-
cates before the Court,
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Article 43.

(1) The procedure shall consist of two parts: written
and oral.

(2) The written proceedings shall consist of the com—
munications to the Court and to the parties of Memorials,
Counter-Memorials and, if necessary, Replies; also all papers
and documents in support.

(3) These communications shall be made through the
Registrat, in the order and within the time fixed by the Court,

(4) A certified copy of every document produced by one
party shall be communicated to the other party.

(5) The oral proceedings shall consist of the hearing

by the Court of witnesses, experts, agents, counsel and ad-
vocates.

Article 44.
(1) For the service of all notices upon persons other
than the agents, counsel and advocates, the Court shall apply

direct to the government of the State upon whose territory
the notice has to be served.

(2) The same provision shall apply whenever steps are
to be taken to procure evidence on the spot.

Article 45.
The hearing shall be under the control of the President
or, if he is uneble te preside, of the Vice-President; 1if

neither is able to preside, the senior judge present shall
pI’eSide .

Article 46.

The hearing in Court shall be public, unless the Court
shall decide otherwise, or unless the parties demand that
the public be not admitted.

Article 47,

(1) Minutes shall be made at each hearing, and signed
by the Registrar and the President,

(2) These minutes alone shall be authentic.
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Article 48.

The Court shall makec orders for thec conduct of the case,
shall decidc the form ¢nd time in which ecch party must con-
clude its crgumcnts, and mcke ell arrangements connected with
the ta%ting of evidence.

Article 49,

The Court mey, cvzn hefore the bearing begins, call upon
the agents to producc =ny d2cument, or to supply any explana-
tions. Formzl nate shall be teken of eny refusel.

Article 50,

The Court ray, et cny tire, .ntrust eny individual,body,
burecu, cormission or other orgecnization that it may select,
with the task of csrryin:g out an enguiry or giving an expert
opinion.

Article 51.
During thc heering any rolevent cuestions zre to be put

to the witnesses tnd experts under the conditions 1laid down
by the Court in the rulcs of prococdure referrec to in Article 30,
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Article 52.

After the Court has reccived the proofs and evidence within
the timc specified for the purpose, it may refuse to accept any
further oral or written evidence that one party may desire to
present unless the other sidc consents,

Article 53.

(1) Whenever onc of the parties docs not appesr before the
Court, or fails to defend hils case; the other party may call
upon the Court to decide in favor of his claim,

(2) The Court must, before doing so, satisfy itsclf, not
only thet it has jurisdiction in accordance with Articles 36 and
37, but also that the claim is well founded in fact and law.

Articlc 54,

(1) When, subjeet to the control of the Court, the agents,
advocates and counsel have completed their presentoation of the
case, the President shall declare the hearing closed.

(2) The Court shall withdraw to consider the judgment,

(3) The deliberations of the Court shall tcke place in
privatc and remaln secret. :

Article 55,

(1) All questions shall be decided by a majority of the
judges prescnt.

(2) 1In the event of an equality of votes, the President or
the judge who acts in his place shall have & casting vote.

Articlc 56,

(1) The judgment shall statec the reasons on which it is
based.

(2) It shzll contain the names of the judges who have
taken part in the decision..
* ¥ #*
An innovation which, morcover, confirms practice, has
beon introduced in Article 57 (1) which provides that not only
a dissenting judge but any judge, shall have the right to annex
to the decision the statement of his individual opinion.

Article 57,

If the judgment does not represent in whole or in part the
unanimous opinion of the judges, any judge shall be entitled to
deliver & soparate opinion,

* ¥ #*
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Articles 58 to 64 contain no change in the French text;
the formal emendations made in the English text of Articles 61
(substitution of "judement" for "sentence" in paragraph 5) and
62, peragraph 1 (elimination of the worcs: "as a third party")
do not change the sense thereof.

Article 58,

The judgment shall te signed by the President and by the
Registrar. It shall be read in open Court, due notice having
been given to the agents.

Artiecle 59,

The decision of the Court has no binding force excent
between the parties and in respect of that particular case,

Article 60,

The judgment is final and without appeal. In the event
of dispute as to the mesning or scope of the judgment, the
Court shall construe it unon the request of any party.

frticle 61.

(1) An application for revision of a judgment may be
made only when it is btased unon the discovery of some fact
of such a2 nature as to be a decisive factor, which fact was,
when the judgment was given, unknown to the Court snd also
to the party claiming revision, always provided that such
ignorance was not due to negligence.

(2) The proceedings for revision shall be opened by a
judgment of the Court expressly recording the existence of
the new fact, recognizing that it has such 2 character as
to lay the cese open to revision, and declaring the appli-
cation admissible on this ground.

(3) The Court may require previous compliance with the
terms of the judgment before it admits proceedings in revi-
sion.

(4) The application for revision must be made at latest
within six months of the discovery of the new fact.

(5) No application for revision may be made after the
lapse of ten years from the date of the judgment.

Article 62,
(1) Should 2 Statc consider that it has an interest of a
legal nature which may be affected by the decision in the case,
it may submit a2 request to the Court to be permitted to intervene
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(2) It shall be for the Court to decide upon this
request,

Article 63,

(1) Whenever the construction of & convention to which
States other than those concerned in the case are parties
is in question, the Registrar shall notify all such States
forthwith,

(2) Every State so notified has the right to intervenc
in thec proccedings: but if 1t uses this right, thc construc-
tion given by the judgment will be equally binding upon it.

Articlc 64,

Unlcss otherwisc declded by the Court, cach party shall
becar its own costs,

CHAPTER IV
Adviscry Opilnions

It is for thec Chartcr of The United Nations to decter-
minc what organs of the latter shall be qualified to lay
beforc the Court o reguest for an advisory opinion, Although
this was not stated in the Dumbarton Cocks Proposals, the
Committee belicved, howeier, that it might prosume that not
only thce Scceurity Counnil but clso the Gencral Assembly would
have this function, and it 1s on that basis thaot it has deter-
mined how the applicotion should be submitted, The suggestion
has becen mode to allow rnternotional organizations and, even
to o certain cxtent, States to ask for advisory opinions; the
Commission dild not believe that it should adopt it. Aside
from that, the chongee made in Articles 65 to 68 are purely
formel and do not call for any comacnt,

CIIZAPTER IV
Advisory Opinions
Article 65,

(1) AQuestions upon which the advisory opinion of the
Court is asked shell be laid before the Court by means of a
written request, signoed cither by the President of the General
Asscmbly or the Fresident of the Security Council or by the
Secrctory-General of The United Nations under instructions
from the Genecral Assembly or the Sccurity Council,
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(2) The request shall contain an exact statement of
the question upon which an opinion is required, and shall be
accomnanied by all documents likely to throw light uvpon the
question.

Article 66,

(1) The Registrar shall forthwith give notice of the
request for en advisory opinion to the Members of The United
Nations, through the Secretary-General of The United Nations,
and to any States entitled to appear before the Court.

(2) The Registrer shall also, by means of 'a special
and direct communication, notify any l'ember of The United
Nations or State entitled to appear before the Court or
international organization considered by the Court (or,
should it not be sitting, by the President) as likely to be
able to furnish informetion on the question, that the Court
will be prepared to receive, within a time 1limit to be fixed
by the President, written statements, or %o hear, at a public
sitting to be held for the purpose, oral stetements relating
to the question.

(3) Should any exber of The United Nations or State
entitled to appear before the Court have failed to receive the
special communication referred to in paragraph (2) of this
Article, such "ember or State may express a desire to sub-
mit a written statement, or to be heard; and the Court will
decide.

(4) Vembers, States, and organizations having presented
written or oral statements cr both shall be permitted to
comment on the statements made by other Vembers, States, or
organizetions in the form, to the extent and within the time
limits which the Court, or, should it not be sitting, the Pres-
ident, shall decide in each particular case. Accordingly,
the Registrar shall in due time communicate any such written
statements to Members, States, and organizations having sub-
mitted similar statements.

Article 67.

The Court shall deliver its advisory opinions in open
Court, notice having been given to the Secretary-General of
The United Nations and to the representatives of Members of
The United Nations, of States and of international organiza-
tions immediately concerned,

Article 68.

In the exercise of its advisory functions the Court
shall further be guided by the provisions of the present
Statute which apply in contentious cases to the extent to
which it recognizes them to be applicable.
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* * *

It has been suggested that the provisions of the Court
Rules (Article 67) concerning appeals brought before the
Court be transferred to the Statute. But it has been observed
that those provisions have to do with procedure only, and
consequently their placc is in the Rules. The part played
by the Court as an appeal court is governed by the provisions
governing its jurlsdiction. Consequently, the suggestion
mentioned above was not included.

* * *

CHAPTER V
Amendments

The United States Government having proposed the acceptance
of a special procedure for amendment of the Statutc of the
Court, this proposal has appeared suited to fill a regrettable
lacuna in the Statute, a lacuna the disadvantage of which
has made itsclf felt in the past. The Committece has changed
the United Statcs proposal in ordcer to bring it into conformity
with the corrcsponding provision proposcd at Dumbarton Oaks
to form part of the Chartcr of The United Nations. The Com-
mittee's proposal is dependent on what 1s decided at San
Francisco regarding the changing of the Charter 1tself.

While deeming its proposal provisional for this reason,
the Committec thought that it should draft it, becausc of
the importance which it attaches to a provision of thils
nature.

Article 62

Amendmonts to the present Statute shill come into force
for all partics to the Statute when they have been adopted
by a votc of two-thirds of thc members of the Gencral Assem-
bly and ratified in accordancc with thelr respective con-
stitutional processes by the Members of the United Nations
having permanent membership on the Sccurity Council and by
a majority of thc other partics to the Statute.

¢ above text of Article 69 was adopted to conform
with Chaptcr XI of the Dumbarton Oaks Proposals and subjcct
to reconsideration if that toxt is changed. /

* % ¥
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A Member of the Committec called its attention to the im-
portance which exaot cxccution of the decisions of the Court has
for the reign of law and the maintenanco of peace, and he
wondered whether the Statute ought not to contain a provision
concerning the proper mcans for assuring this effect. The im-
portancc of this suggestion was not contested, but the remark
was made that it was not thc busincss of the Court itsclf to
ensure the execution of its decisions, that thc matter concerns
rather the Security Council, and that Article 13 paragraph 4,
of the Covenant had referred in this conneection to the Council
of the League of Natlons. A provision of thils naturec should
conscquently appear in the Statutc, but the attention of the
San Francisco Confcecrencce should not be called to the great im-
portance connected with formulating rules on this point in the
Chartcr of The United Nations.

* %X %

In drafting the above texts, the Committce has been care-
ful to respect the distribution of subject matter and the
numbering of articles just as they occur in the Statute of the
Permanent Court of Intcernational Justice. It has felt that in
so doing it would facilitate scientific work and the utilization
of Jjurisprudcnce.

* ¥ ¥

The Committct has not disregarded the fact that among
The United Nations therc are many which are parties to the
Statute of the Court drawn up in 1920 and revised in 1929,
and that on that account they are bound not only to one another,
but also with respect to States which do not appear among The
United Nations. Hence the obligation for the foruar of adjusting
the situation arising between them and those States for that
reason. That adjustment wos not within the province of the
Committec: 1t did not undertake to prejudge it. It should be
alsc borne in mind that in building up an institution of inter-
national justicc thc regular channcels must be followed with
spceial strictness.
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