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(12) The comporatively smell number of cases on which the
military authorities may take action now has not been disclosed

to the public. It the numbor becomes knowm there is likely to

be very strong and widespread criticism of the Commission,
especially in view of' such statements as that made by the Under-
Secretary for Foreign Affairs in the House of Commons on 20th July,
viz: the policy of the Government towords the German wer criminals
was well-knowvn. The War Crimes Cormission would see to it that
the same excuse was not made this time as was made aftor the last
war.

It is however no complete answer for the Commission to argue
that the National Offices have been charged with the duty of
putting forwerd particulars and that Committee I merely has to
examine wuch cases. The Commission itself is charped with the
duty of obtaining particulars of wor arimincls so that their
custody can be demanded by the military authorities. SHAEF
has made it clear that it is now ready to receive such particulars.

(13) The question of cost, which will bf necessity be very
considerable, ought in no wise deter the accomplishment of the
duty which the Commission owes to the Governments and indeed to
humanity. Nothing should be omitted which will show to the world
that the immunity given to war criminals after the last war will
not again be given to the war criminals of the present war. Just
retribution must be exacted, but speedy and thorough-going action

is now necessary if the Commission's duty is to be dischorged.

(1) It is not significant in what territory or against what
nationalities war crimes have been cormitted. They are crimes
against 2ll the United Nations and indeed against the more
important interests of all countries. Their punishment is the
concern of the whole of civilisation

.fri:r;endix I

It might be usoful for the Investigation Branch to investigate
the methods at present being employed by the Russians in
apprehending wer criminals in the castern gone of Furope.

Arpendix II

If in a liberated territory where the National Government
is once again functioning, such National Government fails to
supply the Comudssion wit particulars, the Comuission should take
every possible step to secure that war criminals do not escape
Justice.

Steps have already been taken to prevent neutral countries
from harbouring war criminnls and it would be an absurdity for an
Allied Govermment to prevent by passive methods the investigation
of war crimes within its territory.
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UNITED NATIONS WAR CRIMES COMMISSION

PROPOSAL BY LORD WRIGHT (AUSTRALIA) FOR
A MODIFICATION OF THE SYSTEM NOW IN USE FOR THE
COLLECTION OF EVIDENCE IN RESPECT OF WAR CRIMES

The Apprehension of War Criminals

Chief Object - to apprehend every available wor criminal.

Specifioc Object - United Nations War Crimes Commission to
obtain particulars of every var orime in
order to supply Militery Authorities with
details to enable them to take every war
criminal into custody.

Sugpestions for accomplishment of the suecific object

(1) There is waiting to be gathered an enormous amount of
information concerning wer crimes and wer criminals in such places
as:-

(a) Offices of the National Governments;

(b) Offioces of the various Service Departments with their
offshoots (e.g. in the case of the British War Offioe:-
the Prisoners of War Departuent, the Historical
Seotion, eto.);

(o) The Br:;.tish Foreign Office and its offshoots (e.g.
P.I.D. :

(d) The U.S. State Department, War Department ete.
(e.g. War Department Intelligence Agencies);

(e) Uncolleoted information in liberated territories;

(£f) Uncolleoted information in unliberated territarios:

(g) SHAEPF-1;

(h) The Extracrdinary State Commission of the U S.S.R
(2) Experience has shown that the gathering of this information
should be carried out not by the National Offices, but by the
Comnission itself, as originally charged.
(3) The task of organising the collection of partioulars
concerning war crimes and war criminals should be entrusted by tho
Cormission to an officer, who should be either a service man or

civilian, but who should possess imagination, drive and initlative
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He should be answerable to the Cormission but whould be given a
large measure of independence in carrying out his duties. The
branch of which this officer would be in charge might be called
"The Investigation Branch of the United Nations War Crimes
Commiission". i

The Cormission's main objpct in relation to the Branch should
bo to sce that apiropriate progress is being mede in obtaining
partioulars of the thousands upon thousands of cascs of wer orimes
comal tted.

(&) A small corrittee of the Commission should be established
to consider the progress being made by the Investipgatiyg Branch,
but it should not atterpt to supervise the Branch unduly.

(5) The principal headquarters of the Investigating Branch
should be in London. As regards the other countries, including
the countries which have been invaded, the headquarters should,
wherever possible, be situated at the canitals of such countries.

So far as gothering the informaticn at praesent in London,
the Investigation Branch should comb the records of the various
Governments.

A man with drive and initiative should be in charge of the
headquarters of the Agencics of the Investigotion Branch at the
various capitals, ‘

As o tentative recoumendation of the practical smteps to be
taken, it is suggested that in each country under the Officer
in charge of the Agency a2t the ‘capitel; one or more travelling
investigatory groups be sent from town to towm on circuit
These groups should be preceded in ecch particular tovm by
an advance agent who would be responsible for notifying the
inhabitants of that towm through the press, radio, or other
modes of publicity of the fact that, say a ek hence, the
travelling group would arrive and be available at the Tovm
Holl or other similar publie building, and that this bod-
would welcome, any information concerning war crimes which any
inhabitant might bring before it. It should be made very
clear that the group's. purpose would be to obtain purticulars
of war orimes and not to hold trials. The advance agent
should 2lso desienate the most responsible and respected
citizen of particular commmities as a key-man to cet during
the intervening week and possibly for 2o period during and
after the sessions in the tovm of the travelling gsroup.

The key-men would differ from place to place. In some areas
@.g. whore the army is still in charge, he would be a military
officer, in others a representative of the F.F.I. or analogous
underground army, in others tho Mayor aond in others the most
trusted leading inhabitant (not necessardily holding an official
position) during the time of Axis occupation.

In charge of the travelling group should be o man of
forceful character, with sufficient legel knowledge, but
possessing above all initiotive and great keeness. He should
be imbued with a strong sense of the intermational duty of
obtaining particulars concerning 21l war crimes, and sec that
no considerations of loeal prestige or favouritism should
hinder the informetion from coming in.
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If residents in a portioular area are not satisfied with
thelr looal key-man they should have the right to appeal to
headquarters at the capital of the country with a view to a
new key-man being appointed.

(6 It appears that SHAEF and the other Supreme Cormands are
willing to apprehond ver criminals but they ask that they be
supplied with all available information including portioulars
identifying the accused, such as home address, porsonal descrintion,
age, photograph, etoc. These data should be prepared by the
Investigation Branch of the Commission through exhaustive contncts
with such Agencies as are mentioned in paragraph 1.

(7) The United Nations War Crimes Commission has had irposed

on it the duty that it™#ill investdpnte wrr orimes committed agninst
nationalw of the United Natioms recording the testimony available,
and the Cormission will report from time to time to the Govermments
of these nations cases in which such orimes appear to have been
committed, naming and identifying wherever possible persons
responsible”.

In other words, the Cormission has been specifically charged
by the Govermments with the particular duty of obtaining all
possible data which the militaxry authorities will need in order to
apprehend the wor oriminals. Unless it is satisfied that this
+ work 1s being oorried out by some other authority, it cannot
abdicate 1ts responsibilities of obtaining particulaxrs of war
crimes. :

(8) The victims of these war crimes number hundreds of thousands
hut so far only a few hundred dossiers have been prepared and the
total number of persons wham.the Commission has declared should be
taken into custody is probably not more than a thousand.

(9) The Cormission has from time to time complained that tods
failure wos due to the fact that the National Offices had not been
sending in more than a very few cascs.

The Chairman (Sir C. Hurst) has more than once draym attention
to this situction. So also has the Chairman of Comrdttce I
(General de Baer).

E.G. As far back as the 25th April Gencrel de Baer, in
Document C.l4 erphasised’the small number of cases which the
National Offices were sending his Committee, and he said inter alia
"The great cbstacle is the diffioulty of obtaining ciroumstantial
evidence from abroad".

This diffioculty no longer obtains in rogord to Belgiun and
France, which have been liberated, but we have not yet seen an
influx of cases commensuzate with the number of war crimes ocormd ttr”

in those countries.

Further on in C.l4 General de Baer said, "However, cs the
punishment of crime is tho concern of the United Nations as a
whole, it may be preper for us, if the National Offices fail to
send us these cases, to examine whether the Cormission should not
itself assume this part of the work."
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When Document C.l4 came before thd Commission on the 2 May
Sir C. Hurst said that "the Nationol Offices, and possibly tne
Cormission itself, should scek evidence against leading wor
criminals in orders and decrces signed by them prescribing acts
and practices which were war crimes. Such evidence could be
sought in newspapers, official journals, ete. Ought the
Cormission itself to undertake such research as well as the
National Offices?"  The Cormission cpgreed to this being done.

" On the 23rd May General de Baer, as Chairman of Cormittee I
reported to the Commission that "he wished to ask that members of
the Cormission would urge their National Offices to transmit to
the Cormission cases of war crimes vhich did not involve
viclation of their national criminal law. They anpeared to be
avoiding doing this and it wes important to find ocut how numerous
such cases were as this had a bearing on setting up an international
criminal court." General de Baer's proposal was adopted by
the Commission.

On the 1lst August the Chairman once again erphasised the small
number of cases which the Netional Offices were sending to
Committee I and requested members to drew their Governments!
attention to the matter. : ,

(103 Both the Chairman of the Commission and the Chairman of
Committee II hove also from time to time emphasised (e.g. in C.14)
that this extension of the Commission's work would involve additions
to the Commission's staff.

On the 2nd Moy the Chairmen "said he would sco if he could
arrange for any additional staff which might be necessary to enable
the Commission, in collaboration with the Notional Offices, to
undertake this work ....".

As a result of the above resolution, the Chairman amnounced
ot the next meeting of the Camission on May 16th that the
services of Lt. Col. Wade had been secured in order Wto meet
the need for additional staff resulting from the Comrission's
decision to collaborate actively with the National Offices in
sgeking certain kinds of evidence apgainst leading wer criminals
and to give general assistance to the Secretory-General."

The present staff, in fact, consists of the Sccretory-
General, Lt.-Col. Wade, Miss Pittendrizh and four Sceretory-
typists.

although this striking inadecuncy of staff hns also beon

stressed Ly members of the Comnmission no adequite steps have been

taken to meet it.

(11) From time to time articles and letters have appeared in
the more responsible United Kingdom newspapeéers concerning public
uneasiness as to the progress being made by the Commission.

Similar articles are appoaring in the United Steates Press. The
publie, however, obviously heve no means of knowing the conditions
under which the Commission lebours due to the difficulties involved
in its restricted terms of referencd.




(12) The comporatively small number of cases on which the
military authorities may take action now has not been disclosed

to the public. If the numbor becomes knovm there is likely to

be very strong and widespread criticism of the Commission,
especially in view of such statements as that made by the Under-
Secretary for Foreign Affairs in the House of Commons on 20th July,
viz: the policy of the Government towords the Goerman wor criminals
was well-known. The War Crimes Cormission would see to 4¢ that
the same excuse was not made this time as was made aftor the last
war.

It is however no complete answer for the Comission to argue
that the National Offices have been charged with the duty of
putting forward particulars and that Committee I merely has to
examinoe wuch cases. The Commission itself is charged with the
duty of obtaining particulurs of wer oriminols so that their
custody can be demanded by the military authorities. SHAER
has made it clear that it is now ready to receive such particulars.

(13) The question of cost, which will bf necessity be very
considerable, ought in no wise deter the accomplishment of the
duty which the Commission owes to the Governments and indeed to
humanity.  Nothing should be omitted which will show to the world
that the immwity given to war criminals after the last war will
not again be given to the war criminals of the present war. Just
retribution must be exacted, but specedy and thorough-going action
is now necessary if the Commission's duty is to be discharged.

() It is not significant in what territory or against whot
nationalities war crimes have been cormmitted. They are crimes
against 2ll the United Nations and indeed cpainst the more
importont interests of all countries. Their punishment is the
concern of the whole of civilisation

Apuend:lx 1

It might be useful for the Investigation Branch to investigate
the methods at present being erployed by the Russians in
apprehending wer criminals in the castern gone of Europe.

Arvendix IT

If in a liberated territory where the National Government
is once again functioning, such National Government fails to
supply the Comuission wit particulars, the Commwission should take
every possible step to secure thot war criminals do not escape
Justice.

- Steps have alroady been faken to prevent neutral countries
from harbowring war eriminals and it would be an absurdity for an
Allied Government to prevent by passive methods the investigation
of war crimes within its territory.
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N S e - e P g e S s R e
UNITED NATIONS WAR CRIMES COMMI3ION

Draft Proposal by the Chuirman of Committee I

It is now clewr that thousands of priscners of' war have
parsed through 2llied countrics and have been interrogated without buii
thev have
it has been diselosed further that the interrcpating
wilitary authorities have not yet received instructions to guestion in
regoact of war crim=g,

Some members of the Commission have been told that when, in thy
statements of these prigoners, any reference iu made to a wer c:ime,
cony of that statement will be sent eitheir to the Jar Crimss Commissicn
or to the Mational Office concermed, but it is not knowm whether effect
has been given to this promise,

In anv casc the zbove form of interrogation is not sufficient

om the point of view of the Commiasion: encuiri€s should be

ayatenatically conducted to deteet and furnislh cvidence of war crimca,

Furthermore, evidence and particulars should be collected
1 soon as possible from prisoners of war who have besen transported
to conatrivs aeross the ses
Ths VVar Crimes Commigsion as at present orpanised is mot
sauipped to conduct such interrcgation and therefore rocomnends that
Governments of the United Nations in whose handa enewy prisonsra’ oi
» have Tallen, tzke the necessary steps in order to collezet informaticn
n war crives from all priscners of war either at time of capture or 2t
he earliecast podsible moment aftor their arrival at prison camps In
vicw of the Commission, supported by the advice of military
{ he soonzr the interrosation is conducted after capture
tlicre is of priscners of war divulging inf'crmation

to the Commission.

#{set the Commission submits the following
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.

Junuary, 1945,

It is now clear that thousands of prisoners of w .r have
through Allied countries and have been interropated with ILL T
agked whether they have witnessed any war orim raegtion
var crimed; it has been disclosed further that th
military authorities have not yet received ingtruections to pcation
in regpect of war crimes,

Some members of the Commission been told tlnt vhun, in the
gtatements of theae Lnao:wrs, any reference iz made i
a oopy of that statement will be sent re."_L'f.-.-:‘ to
Cormisasion or to the National Office doncermed,
whether such action is being taken,

In any cese the above form of interr
from the point of view of the Comnissior
ically conducted t¢ detect and

Furthermore, evidence an

poosible from priscners of
cuntrivs acrosa the seas,

The Wor Orimes Commission as i
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Governmenta of the United Nationa in
war have fallen, take the necessary
on war crimes I‘r m all prisoners, of
the earliest possible moment after
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aver, merely statgs laconically: "The
» State of Civil Bmerggney in the whole
@inie ond horavia or in separate districts" (Sect, 1 pax
thds warrunt of the Reichsprotector is quite wnrestricted., The
conditions under which o State of Civil Emergency may be declored
in the "Protectorate" and an important part of the criminal jurisdiction
irensferred to Courts Mortial are incompatible with the genersal
prineiples of law wh re reeognised by civilised nations, but which
find no‘pluoce aither in the Ordinanee of 27 Septenber, 1941, or in any
other instrument., A1l is left to the diseretion and asxbitroxy
\weisions, of the Raieshsprotector,

v,

of the "Standgerichte,

the Ordinanee of Se¢ptember 2 7th, 1941
Yy declares that "Standjcrichte” are set up
: Thugs, the Ordinance avoids deciding in advance
t kind of tribunals are to funetion as "Stand erichte It does not
conduet of proceedings under Mertial Low to the
Courts. VWhat institutions are to conduct thess
voint left to the diseretion of the Reichsprotaector,

v,
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I thinit thiat both you And the other memnbors of your Conmission
ire woll wiore that Jds L jesty's Governmont havoe throughout
-41'1 od 1 the desirsbhili y & ; _," i*‘{. L!S'Ji..'u...»-l.l\
in view 5 of &
hlmr— illicd Court by trocty for Ryb s s taal n 1-h-: r:-tncr'
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¢ 61 i:' : 1, wore possible, to 2dopt a definite vositicn
without previous consult. 1,.1 m with ths Gov‘:;r'.. 1ent 'JI tho United
States, partio larly as the mi litary operation n Western Eurove
're on & j vint bas] and the Suprene Cowws .m'l :Lh; now in thé hands
L' aenera Moreover, until the two Govornments
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&\-'.".5:;1"";'-'&4_1 t" nl' savablishing an inter-A1licd Court by tr "t‘Lj it
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SECRET Ce Tl
e 6th February, 1945,

UNITED NATIOMR ©TAR OCHIMES COMMISSION

REPLY TO QUESLTTINS SUZMITTED TO IHE COMIIS3ION BY
THE PAR ELETERN AND PACIFIC SUB-COMMISSION,

raf't hesolution tec he moved Ly the Chairman

A e BIEPSND v ol EEE e ——

of *he War Srateir and Jaciiis Comrittes.

L]
The United Notiong War Coimeu Commission has considered the

questions which hcve basn pregented in the Far Eastern and Pacifio
Sub=Commission by the represen. :ives of Australia and the

Netherlands and refarred Yo i% L the Gub=Commission, and, on the advice
of its Far Eactern and Pucific ('ommitiee it replies to these questions
as follows

1, It vas made clear in th: letus addressed by Sir Cecil Hurst on
9th June, 1944 vi.ta i ¢ approva’ of the Comnigsion to the Govermments
repreacnted cn ths Commiscion tnuw! Lhe ectablishment of the Far Eastern
and Pacific Sub=0ommisaion does no; jreclude the creaticn of other
branchea of the Conmisuion.

_2. Subject tec ity turms of referencs, the main Commission does not
restrict *he scopc of its work of its power of initiative, and it feels
that the Sub-Commission snould act ¢ the same basis.

3 Taking note of tac atatement made in the Far Eagtern and Pacific
Committee by the .ustralian Zop.. son*alive that the Australian
Government would sce no objection to the Sub=Commigsion's aealing

with war orimes committed by the J.pwnese before December 1941, and after

considering the question in the light of its owa practice, the

Commigsion feels “hat the Cub=Coumissica should not limit its

investigitions o war crimes corintted after a particular dete,

and ithat cach case sbould e concidersd on its merits,
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The relation between the Commission and the
public, especially ths Preas.

On several occasions our policy as to the relation of the Commigsion
towards the public and the Press, was discussed, My point of
View is as follows :

We are o United Nations Commission, It meang we are reagponsible

not only to our Governments and their Foreign Offices, but to

our peoplss~asg well,
= The punishment of war criminals is not an exclusive job of the
Commigsion, of the Governments representsd, and of their Foreign
Off'ices, It is a guestion of life or death for hundreds of millions.
We must understand the passionate interest of public opinion in this
problem and we should welcome it, not kill it by statements which
could deprive us of the invuluable support of public opinion, and
without which support we are dcomed, Have no illusions sbout it,
We cannot malntain the policy of "secret diplomacy" practised up to date,
The results are disastrous, If we had for instance published the fact
that the Commission has already put Hitler and the members of his hong
called Government, on List No., 1 of November 22nd 1944, the whole Press
Cempedipn of January 1945, also some stupid remarks about our attitude
towards the archecriminals would have been impossib .e, If we had
published a sumnary of the headings of cur recommendations, confidence
in the Commission would not be shaken, On this point we must say:
mea culpa, We are responsible for the fact that public opinion doea not
know what it is entirely entitied to know. We were in some CABES,

re secret that any Commander in Chief, We wmust eat the bitter fruits
of "secret diplomacy™ in matters which do not tolerste "seoret
iiplomacy" but exige full day light,

The Soviet Extraordinary State Commission for German crime
axactly the op i ourse It inf'orms the publie and the Press
detail, hag the support of publie opinion and a great wvestige
whole of Burope Meanwhile, we are losing confidenne as
great constructive
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The relation between the Commission and the
public, especially ths Press.

Cn several occasions our policy as to the relation of the Commigsion
towards the public ond the Press, was discussed. My point of
View is asg follows - :
We are a United Nations Commission, It means we are regponsible
not only to our Governments ond their Foreign Offices, but to
our peopleg~os well,
ke The punishment of war criminals is not an exclusive Job of the
Commission, of the Governments represented, and of their Foraeign
Offices, It is a question of life or death for hundreds of millions,
We muat understand the passionate interest of public opinion in this
problem and we should welcome it, not kill it by statements which
could deprive us of the invaluable support of public opinion, and
without which support we are doomed, Have no illusions about it,
We cpnnot'maintain the policy of "seerst .diplomacy” practised up to date,
The results are disastrous, If we had for instunce published the fact
that the Commission has already put Hitler and the members of his hang
called Government, on List No. 1 of November 22nd 1944, the whole Press
Cempaign of January 1945, also some stupid remarks about our’attitude
towards the arche~criminals would have been impossib .e, If we had
published a sumnary of the headings of cur recomuendations, confidence
in the Comission would not be shaken, On this point we must say:
a culpa, Ve are responaible far the foct that public opinion does not
wow what it is entirely entitled to knmow. We were in some ca es,
re secret that any Commander in Chief, We must eat the bitter fruits
"secret diplomagy" in matters which do not tolerate "secret

diplomacy" but exige full day 1light.

The Soviet Extraordinary State Commission for German crimes tokes
axactly the opvosite oourse It informa the publie and the Press
in detail, ; hag the support of publiec epinicn and a great veatige
in the whole of Burope Neanwhile, we are losing confidence as a result
' the great econstruective work on
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. : A\l reaults of our exuminations? What
sened to them? [j '{T"" te ve have veceived answers from thros
-'.--r'tf:. The Crechoslov. overnent spproved three of the
endations, the Yugoalay f': vernnent, one, and the Britigh
rovernment pe rlied by lettoer of J nusry }gti » Saying that thege
recomrendations ave the subject of eareful considerntion,

All members of the Commigsion will re emember that when we
'SLJS.J éd thege recommena: wWions ot Committes _"j, the urgenoy was +ime
and apain pointed out by a1l rembers, The sume thing happened
on thv Commission, We roms ber that Sir Caeil fwc'.st agked the
Committeea to finigh their work at loast by Noverber 10th, beecause
it was possible thn 't the wer woull end laat y,.xr- If the war hag
ended, the gituntion wc uld have been exactly the same ag in 1919;
solemn pledges and declarations und no machinery to earry out thesge
aalemnn ple dages and declarations, after the last war the German
machinery g entrusted with the fulfilment of the xllied d pledges
to punish severe Ly the German var criminals, This time « auch o
"solution" weulq probably be impoasible and go the Allies, if the
war had ended 1: '“t Yyaar, nu’uli have had no me Chinery at all for
trn' arrest, inv vegtig: 1t'c\ru extradition and trj- 1l of wer oriminals in
Srmany, or whoe have 2acaped to Germ: ny from oo ‘upicd countrieg,

But the --oaaz 1lity of the sua len ending of the wr ia now probable
and Yo sy regret L have to .;,1,~tn the fact that in v.w'.f of this
;:rcl:.'a‘t:-ilj.ty, a.i.l thess recommend ations with o few exce] :tlurfs'._,-h
are far from any roalise ation, I think tht it is not only our right
but our duty as an advisory body of the Governments, to- draw the
attention of the Governme ents to this un. 'L___:_ fact and to pregs them
to take ag auickly ag s;..]_u all nacuss Yy JET g3 o JLill up this
dangeroug Ps  The mo:;t important neagurs to be taken in this res pect
is, ag Sir Cecdl Hurst in hias letter O Jonuary 2ndg LI45, pointed
-..ru*:, to eatablish Inter=Ailieq Covernmenta), machinery for the purpose
of deciding about the recommendntions RGO pLe them into operation,

Colons]
With preat mod LY, Colonel Wauda nrege 16 d 38ries of reports
Sunmiry  of Formation L muat 80y that thuye aports are
} Wational
importance illustratin,
the German rotiong
theas
ared by them,
conclusiong of
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sona_of’ rooce, nationality, reli glous
or iiliticnl creed,

Ve must first of all ask for the full + xt of" Mr, Eden's letter
of' October Ot} ,ﬂ,-}.'.._-',., in reply to the lettar gent to him on behalf
and at the request of the ¢ mpigsion, by Sir Cooil Hurst on Mey
30th 194, Then we must deoi:ie what is to be done with this problem,

W persocnal wview ig that we ashould send our recovmmendations on this
vital and most important question, to all Allied Covermments repregented
on the Commission, and to deal with this problem os really being within
the scope of our Commission bec wge it is covered Ly a letter of the
Foreign Office of Fal ruary 24th 1944 quoted above, by which we were
authorigsed to deal vith all political legal questions, In addition

the statement of the Fritish Minister of Staote, Mr, R, Law on Jonuary
31lst 1945, in the House of Commons ,

b) Other leesl problems:

I think that at first all lepal work already Degun some ten months
ago, (for instance about the S.A.y S.8. and Geatapo = legal conclusions)
should be finished,

Without having the ambition to give an exhaustive list of the
work astarted but not finishe 1, I mention @

Legal conclusions of wy re port on 3.4, 5.9, and Geatapo,
Dove 0,32, Ms Gros's and Mr, Harbrols Propogals on
Collactive aespongibility, Dr, Liang's report and resclution

on “"Superior Order", otec, ete,,

Soms of iem have already been forwarded to Lord i ight's

yral aul =commnlttes,
Machinery,
i s e g |
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tituation, is more
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ECOMMENDATIONS 10 THE GOVERNMENTS TO DAL

L. LU
y

WAR BENDING VaR CRIME$ INVESTIGATIONS

o
A‘,T_- JO L'_u‘.aJ Ch

REX
})

Adopted by the Commission on
li;tr ?‘ 'i»rlx.-_anrl ;‘i;.k. 5

l. The United Nations War Crimes Commission h 18 reoommended that
the capitulation (armistice ormg ghould contain appropriate provicions
requiring the arrest and a: of all membera snd former members
of the Ceatapo and 8.8, (_T'ucu'.ur;ntu Ce31l and C.34) in order that thosé
orconizationg, as well na their mi wers, may be thoroughly investigated,

2+ It is reported that there are prisoners of war in the cu .bu';;
of the Allies who have committed war crimes or who have knowledpe of
the commisaion of war crimes by others, In this recard it is believed
that many of tl._.::v prisoners of war have avoided disclosing their truc
identity or have refused to 4 uge information in their possession
concerning the commission of war crimes by othe

5 The experience of the Commission has estn shed that certain
war crimes have been ecommitted by units or detachments aéting as a
whole, or individually 1:/ unknovm membera of identified military
organizations, In thes ' he only practical method of specyfying
? war oriminals is “ra;;, isting those units and crcanizations whose
rg muat be thereaft i
It is believe

of’
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JECRET Ca79(1)
22nd February, 1945,

UNITED NATTONS WAR CRIMES COMMISOION

REPORT OF THE FINANCE COMMITIEE ON THE BUDGET FOR
THE PIRST FISCAL PERIOD ~ 26TH OUTOBER, 1943 10
31ST MARCH, 1945,

SRS

Adopted by the Conmission oqﬂglﬁf February, 1945

The basis of the VWar Orimes Commission's finances is the
Resolution on Finuneial Adminiitration adopted by it on 2lat
March, 1944 (Doo. C.10) and submitted for approval to the member
Governments, This resolution, in the first plece, provides that
tho Commission's expensea for cach yesr shall be divided among the
Governments in sueh a manner that each uys (a) a "basic contribution®
of £400 and (b) a proporticnate share of the exces: of the total
estimated oxpenditure over the total amount due in the form of
bagic contributions, such share:. being calculated on 2 seale vhich
corresponda to that adopted for the adnministrative budget of the
United Natione Relief' and Rehabilitation Administr-tion in 1943, except
that the United Kingdom pays the aame share as the hited Statea,

In the seoond place the resclutiaon requires the Commission to
make regulations governing its finanoizl and goneral adminiatration, -
Such regulations were adooted on the 22nd august, 1944 (Doo. Cik5).

By an arrangement which H.M. Foreign Office in London was good
enough to moke with the Commission, the latter's expengea were met
by advances from thot Departuent until it should decide that it could
assune the responsibility of meetins them from the contributions of the
member Governments, Such a deecision was taken on 17th Januory of
the pregent year and has beon in effect sinece the ond of that month,
It vma made poasible by the fact that under the Fiaanoial and Administrative
Regulations the "bagic contributions” were payable in adwance of the
adoption ¢f a budget and had nearly o1l been paid,

- The delay in adopting = budget for the Commiszion's first "flaorl
period”, i,e. the period from its first meeting down to 31st March,
1945, has been due to the inevitible uncertainty ~; to the development
of its work ond the size und cost f the orgznisntion which would be
required, It is now elear that the gxpunsion of its organisation
and work which the Commisiion has deeided to wnlert.deo will fall
wholly or almast wholly within the next fisosl period, A draft budget
with explenatory notes (p. 3 ) has accordingly becn submitted to the
Finance Committee by the Seoretury~Ceneral and the
that it be adopted in the form shown in fnnes A

The contributions for which guch menbor Guvernic nt wi
liable if the full wmount of the draft budset in voted ¢
out in Annex B,
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- Pasio contribufions ., ., . .

Exceas of estimated expenditure over
amount due as basgic contributiong

TOTAL RIGLIPLS

EXPLANATORY NOTES

Estimated roguirements, Part I.
Working Copital Fund,

The Werking Capital Fund iz - Regerve Ffund whieh is provided for in
the bagic Finaneial Resclution of 21st Harch, 1944 and whieh has for its
principal objeet "to gnable the Comnigzion to meet its ¢Xpensgs note-
withstanding delay in the receipt of contributiong” (Rgsolution on
Finanoial Administration, para, 2). The Commigiion by a vete of two
thirda of its mempeys moy draw upon it temporarily for purposes not
provided for in the Budget (Finaneial and administrative Regulations 3
Arte 4, para, 4 (ii)), Amounta drawn from the fund must be repaid to it
as #soon as posaiblg (¥pidem, .art, 4, para, U)a

It has been felt prudent to sk the meubers to Supply in thg Qommission'g
first budget the whole amount of thiz Pund as fixed by the Administrative
and Financial Regulations,

Estimated requirementa, Port IT
Expensgen of the _Commission,

General Observation: In congidering these fipures it must be borng
in mind that the Commission's “Xpendes werc oxtremely low during the
first part of its ¢xistence, but Rave necegsorily inercased with the
development of its work,

Item 5 ¢ The Commission has deeided to “ppoint on the staff
(a) o lawyer with eriminal experience, md (b) . Central Mveatigation
Off'icer with appropriaste st ffy, but the dates of appointment and sal wrieg
required are gtill uncertain,

This is a token item to whioch = trangfer Trom Item 10
2 1f' any travelling cxvenaes i 14

woid the engrge rccountant
the Sueretary=Goneral has had
firm of accountants,

in order t«
be f'u'l.l:.' mp |

5]
Qed,
ag3istance of

lies to this item,




Basic contributions s iaahe

Excess of estimated expenditure cver
anount due as bagic contributiong , ,

TOTAL RUCLIPTS ,

EXPLANATORY NOTRS

Estimated recuirements , Part T,

Working Capital Fund,

‘The Working Capital Fund is - Regerve Mund whieh is provided for in
the bagic Finaneial Regolution of 21st ¥areh, 194} and, which has for its
principal objeet "to gnable the Comuis zion to moet its gxpenses mote
vithstending delay in the recoipt of crtributicns® (Rgaolution on
Finaneial Administration, para, 2). The Commigsion by a vite of two
thirds of its membeys may draw upon it temporarily for purposes not
provided for in the Budget (Finsncial and administrative Regulationa,
Arte 4, para, L (ii)), Amounts drawn from the fund must be repaid to it
a3 doon as possiblg (¥idem, act, L4, porn, i),

It hag been felt prudent to ask the meubers to supply in thg Qommission's
first budget the whole amount of this Pund a5 fixed by the Administrative
and Financial Regulations,

Eatimated requirements, Part II,

Expensean of the Commi gaion,

General Observation: In congidering thege fipures it must be borng
in mind that the Commission's “Xpendes were oxiremely low during the
firgt part of its existence, but have necegsorily inercased with the
d=velcpment of ita work,

ltem 5) : The Commisaion hus decided +c cpopoint on the staff
(2) a lawyer with eriminal expericnce, anil (b) = Central Mveatigation
Officer with appropriate st Ify but the dates of .ppointment and salaries
required are still uncertain,

will be made if any travelling cyxpenses are incurred,

Item 6_) : This is a token item ta /hich o transfer from Item 10

Item 7_l ¢ In order to avoia < ongrpgenent of an accountant

who could not be- fu L1y emplgred, the Suo etary=Ceneral has had
Tecourie to the agzistince of irm

Ttem 8 ¢ The remark made m Item 6 pplies to this

e —
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SECRET
16 February, 1945

UNITED NATIONS VAR CRIMES  COIMISSION

Suprlengniary report by the Finance Committee on minor
financial questions, adopted by the Comittes
15th Februory, 1945

AP-ROVAL OF' SALARIES AND OTHER EXFENDITURE

The Pincnece Cormittee asls the Coimission to confirm its &y roval
of the rollgwing items of expenddture:

(1) A salary of £3. 10. 0 per week for Miss Critehfield, vho
re: laces a Ty .ist-Clerk, Miss \heeler, who has resigaed.

(ii) A salary net to execued £10. 0. 0. er week for o secrotary
shorthand4yivist to reslace iiss MeCulloch, who is rosigning
shortly.

(iii) An increese of Colonel fade's rala“rg,' 1‘r0m £520 to £650, without
prejudice to the s beoistence allowinoe already granted to him
at the rate of £1 pHer night for five :ughtu ~Er Week.

(iV) Sir Cecil Hurst comnissioncd a membuor of the Dar to drow wp
doscrintions of the orimes appearing in the Comaission's Lista
oi Wnr Crimiaals Nos. 1 and 2. Th-., Minance Committee hos

proved payment of fees of £60 and £20 to Mr. Borrsgaird for

1,nl.3 work.

Fidelity Guarantee and Jorlkmen's Cowr: -.nse‘ t. on Insurance.

The Pinanecinl R;,b':l" tions wrovido f'or o fidelity guarantee
insurance in resuect of officials he W.-J.m » the Conmission's
woney, i.e., tnr Secretary-General «nd thu Chief Clerk. It
nivy further be desirable to take out worlmeén's cempensation
insurance in respect of certain officials. The Finance
Commnittee has fixed at £1,000 0. O the insurnicc to be teken
on cach of the first mentionud oi‘l‘ici' 1s and prevoses thet the
Secr tk'”.)'-\r neral Le :-ut"worisf.-d to spend the necessary anount
on tn: classes of insurance.

JITING OF COLISSION'S ACCOUNTS

In order that the Commiasion's accounts may he audited by tho
Comptroller and Auditor General of the Public accounts of the United
g 18 wrovided in Article § of the Pinncial and Administrotive
dations - it ig necessary thot the Commission should adupt
ylution inviting him to do so, this being the condition on which
hos consented to cct The fee will depend on she amount of work

involved

The Finance Corud tiec the following
Resolution on this subject:
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5th March, 1945,

UNITED MATIONS WAR CRINES COMMISSION

e o St i~ B s e i

PROPOSAL BY DR, B, ECER (CZECHOSLOVAKIL) FOR THE

PARTTICIPATION OF THY UNITED NATIONS R CRTES
COMMIS .TON IN THE 8.1 FRANCISCO CONPERINCE,

1. The Crimea Conf'erence agroed that a Conferunce of United Nations
should be called to mect at San Frineisco on aoril 25th 1945, 'The
purpose of this Conference will be the establishuent of a "general
International Organisation to maintnin pesce wnd security", i.e., "to
prevent ageresaion, and to remove the political, economic, and sociul
causes of war",

2, The punishment of criminals who launched the sccond vorld war or who
are resoonaible for war crimes ol snalogous ofiences, in one of the
essantial conditions of futurs security, These sen must be punished and
rendered harmless, not only because of the necd for justice but becnuae
of the need flor gecurity as well,

The close connection between intornationsd erimes and world
gecurity ig self-cvident,

Be Thus the inter-Americun Conference in liexico City, has decided

-

according to the Press, to present the vorld with o formal international

i The intor-imerican Judicisl Committee,
gitting at Rio de Janeiro is preparing planz of procedure to extradite
wanted oriminalas, and a definition of wur crimin:

agreement concerning war oriminal :

according to a report from ilexico City, published in the Dnily Herald
of March lat, the Committec proposud to regard ag wir criminals "Axis
leaders and their asgsocioctes who havo cauused to bo committed ", as well as
those who actually have committecd "heinous erimes” in violation of

The laws of war,

Existing treatieq,

Rules of international law,
Penal codes of civiligsed nat

[

g [P TR §
Concepts of civilised

The reporter addas "The fifth point preventa sny guilty person
cscaping trial on a technicality for : crime cpoirst humanity, including,
for example, Nazi=legsliscd murder of Jews [t iy bolieved that the
adoption here of these resoclutions would be t 'wiude to their
inclusion in the agenda for the 3w 7

4e I think that it is a duty of oar Comwds.ion Go offer’the” United Nations
E!oni'-_-ru.:r;c-: & Zan ?-ET; SR 1 JOreb L Or, ;i & inter=imaricon
Judicial Committee taken t o e G - ! x oLy recinte it
it i | i Comissicn shoul
only

L XvL




50 A8 T agtated 'i.]'l my nmemnort ndum C ) ' Fel.ou £ uth 15’),:‘1,

he United Notionz Wer COrimes Comusdision has baohi althodisced Yo wake
recommen ations to the Govermments concerned uj« tiers of
politico=legal naturae ro to the punishne if" war eriminals,

I think that an advisor is not only ruthorisel to give audviee when
agked but that he is obliged to .dvise on his sn initiative without
waiting for 2 request, to the beust of his whilis:

6o The United Nationa Viar Crimcs Conmission hog olr. iy submitted a
series of recommuendations to the Covernnents., DBut these reconmend vtiongs
are atill under co leration by rieet of the Govermrents eoncerned

and, of course, are far from beinz put into operntiun, The reasons are :

a) All the United iations Governments ~re not
represented on the * Crimzs Commission,

b) Bven the Governments re
egtablished the ncohires
recomiundations,

Sir Cecil Hurst in hiy lettsr of Juanu ry 2nd, 1945 announciryg
his regignation ripghtly pointed it in this cespect that some new
machinery must be set up for the conuiderubion of »wconmendations
made by the Ccmmission

e For the firagt time in the hist

great and small, will mest 't a Conference.

compuged of representatives of the hiphest ronk of 4Ll the United Hationg
will disocuss 2ll problems of gecurity -nd not on {Loous: them but decides
It would be =n uV_(_?_r_fll_t“"_ill__l oppcrtand o Yo yaalile tre o endations of the
United Wotiongs War Crimes Cor ision without th eloy which is inevitable
if decigions should be made by i1 tic negebiatior

I think that owr Commission showdd talo the indtiative at this
leoigive moment in the history of the United 10 ad should of fer
their collaboration in w1l ousstions: i i i
responsgible for the prasoent
of the United Hutions

1lowing prop

herefore, T sucpuat

8 I
o
\

the f'c

I

) Tc ask the five Governm
with the tagk togpmyor invit
Fruncisco Confercnce th i
the second world war ond

er 18 accy
o £

Urimes Comn




UNITED NATIONS WAt CRIMES

s e . B . M . B, i . e S . 2 8|

RECOMMENDATION CONCERITLNG PERSONS
'WAR CRIMES AND ENEMY PERSONS WA

nD AS

ADOFTED 37

ALOFTED 3¢ THE COMWISSION ON

T

the United Nations War
far

On February 1l4th, 1945,
reached the conclusion that to ensure

™ e
aa

execution of the policy of punishing var crimes it voas

the Comnission's Lists of persons sctually accused o

(Lists of Var Criminals) shoild Le supplemented bar s

Doc.C.75/2/ ).

The first new class of Licts are Lists of Suo
individuals against whom evidence of participution i
will in all probability be obta’nable, and units of

who have not as yet been identilicd

The second ar: Lists of Witne BEUB,
accused or suspectod of war crimes, wao
giving evidence repsaxding wmr crimes.

Thkj Lile
necessary

Comaission recormends that FOV e G

instructions to cnsure -

(1) The teking
named in the Lists or
until it has bueen
be handed over {‘or

(2)
the Lisus
measures to protect

[8lek
L
Ll

The maintenaiwce
ol 'u'i':ul‘ 5 Be8

4
l-},‘ s311

(3) The ,
var, of persons naucd
evidence can be taken
witnesses f'rou other en

1 e
) el Lo ] .
1 & war crime
mich members
involved in a

c. 82,
12th March 1945.

COMMISSION

SUSPECTED OF
WITNESSES

m

Crimes Conmission

possible the full

necessary that
such erimes

0 new Lists (See

le o

war crinme,

wrsons, not

capable of

cshould rive all

units
ews tody
should

tntil their

>mation of such

sustody.
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UNTITED .Tf.-'.”,Luh.; WAR  CRIOLS  QOMMISSIQR
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The presgnt position of ¢his qugstlon is s follews:
In Septenbey ¢f last year, Cormitteg III cdpt@d tha follguing

statement

"Some gegnera r.qul:r‘a tanding ;.., dguirable %tucson the GWumuzltu
of the United Nutions ug.fo tho I n.l 19 to bg followed in cases
*.‘rlﬂuru a wmr orimin2l putgs in a ;;1 of supgrioy Qrdgrg. -Sueh under-
standing is desirable bogayse {4 ml; bg useful fer the guidunce of
; J.II‘LQI'—Alll yd tribunal which nay bg s¢t up.

"The Commission ig satisfigd that thg i‘cli,::._ £
ccordance with general intgrnational pracgice

.;.tr: international lew:

'Tho def'once ef cbedienge to suwerier orders shall ~-ot eonstituto

Justifieation for the gommisgion of an offonce against the lays
ind. rwtcw:: of war, if the grder was ge manifegtly con L.r..Lry to
tnosc laws or customs that, tal <ing ‘into sceount his rank .or
position 2nd the cireumstanges surro.unding the co u.:‘-"'
r‘;'.'-..;-.ca_. an dindividyal of ordinary understanding should

"

knovm that such an opder wag illegal,.!
then gonsidercd by Committee II in rel

I'cr the Establishment of




b The Mavis R - ._”,;“,_-” .. -- - T -

2) The \-QL_:L‘ t R C'elw_ Pk, Y LML VLdual eagus thgdhar
2CCUSUA wag nlaged by sueh an Qruny in
campulaion, and nequit him gr mi:

the

- gtetg or immgsistible

tieate the pundeament acconrdingly;

J) The dofenee that ; acouscd v
18 oxelydod: ,

‘8 plaged in o stote of corrmlsion
a) if the eping wes of
b) if thg scecused wns it
orimg wos eowm gtted, a
the ngnhership of mleh
& eriuinal gedeprs. -

the time

"This text vus

. voted by the-Londen International A
June ¢lst, 1943, '

.

Ssembly, on

_ "T recomriond this toxt becuusg it is in
modern criminological the Ty and judigial
Unitod Netions in mnttors of nocLssity or irresi
&8s reasons for cxeuption fron crininal 13

"In cddition this
are in Gerany and
the Gastano, §.5.
the purpese and th

Commission doourcy

and Dr.

on instructions fo

that the
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29th Mareh 1945

UNITED NATIONS WAR CHIMES COMMISSION

SECOND PROGRESS REPORT

Adopted by the Commdssion on 2Uth March, 194D

The present report is o contimu.tion of the First Progress Report
(Doc. C.48(1)) which vas ndopted by the Commission on 19th September,
1944, for presentation to the menbor Governmento, It deals with the
progress and development of the Comsdssion's worl since that date,

HISTORY

On 4th Jomary, 1945, Sip Cecil Hurst wno obliged by ill-health
to resign his position of United ¥insdom represcutntive and thus ceased
to be Chairman, The Right Hone Lord Wrisht, representative of
Australis, wos clccted as his succcssor in the Chair on 3lst January,

1945,

A welcome inercase in the membership of the Coumission has
occurred throush the decision of the Govermment of the Dominion of
Canada to be represented upon it, The first meeting at which the
Dominion was officially represented wis that of lhth March, 1945,
For some weeks previously the Caanission's procecdinge had been
followed by a Canadinn observcr. '

Linison has been established with the €.1 and G.5 Branches of
the Supreme Hoadquarters of the Allied Expeditionary Foree, the Control
Comnission for Germauy (British Element) and the 0.8, Group C.0., ond
steps are being takcn to cxtend these contacts to all agendies concerned,

The Govermments representod on the Comdssion tnd thelr renrcasento-
tives arc at present as follows:

Australia The Lt. Home the Lord Wrisht (Chairwen)
Belgium %, de Baor

Canada The Itt. Hon, Vinecent Masseoy

China H, B, Dr. V:E, Wellington Koo
Czechoslovakia Dr, B, Eer.

France Professor André Gros

Greece 1% C. Stavropoulos

India Divan Bahadur Sir Samwel Runganadhan
Luxeibours }.. Le Clasen

Netherlands Dr. J.M, de Moor

Now Zealand Lr, C.B. Burdekin

Norvrey (o seprecentative nt present)
Poland Dr., T, Cyprian

United Kingdomn The Rt. Hon, the Viscount Finlay
U.S, of Argrica Licut. <Coloncl J,V, Hodgson, J.AGeD,
Yugoslavia M. Zivkovié

INVESTIGATION OF WAR CKILES

The Commmisaion is an intevnationd] bFody represonting sixteen United

Nations Govermmento, Tn the investisution of war crimes it ambodies the
impartial decision of thesc Governuents that thure is a case justifying
apprehension of the accused by the ‘awrosting nthorities who axre¢ thus not
called upon to act upon ci parte oiatumcnts: ol o sinsle Government, The
Comaission in this particular proceeds in o mamer soucwhat similar to

that of a committing maristrate; its acts nrc the cxpression of the joint
will of the Govermments that juotice chall be uone,




In pcrfonu.nrr its funetion of investipgatine and recording the
vvidence of war crimss, the Conudssion's iaethod continues to Le primarily
that described in the Pirst Propress Report.  Thoe liational Offi ¢ set
up at its request by +he member Goverments subrdit cvidence which is
exmidined by the Commission with the assistonce of o representative of the
Officc, This process is inevitably hampered by the difficulty of obtain-
ing procise information froam Allied territories which are still in eneny
occupation, and last autunn discussions tool placs in the Commission as to
whether 11:5 respongibilities muade it desirible to adopt additional rethods
in carrying out its work.

As soon as possible ofter the enery was oxpelled, the French
Governent took the lead in ¢stablishing an cdud.s Dle By tc.n for the
investigation of war crimes throughout the cowitry, snd the other Govern-
ments in the same position nre following the s course LIoreovc.r, the
Australian Governaent presented caser apainst Japanese '{ca- Criminals. which
arose in the Pacilic arca,  Thers has thus been o prent chanpe in the
situation and a considersble increasc in the inflow of information to the
Conmission,

This change, however, does net exoncrsfc the Coumission from the
responsibility of uaking every of'fort to. improve its machinery for the
investigation of war criiwes. With this objuet it decided on 20th
Decenber, Y944, that it would add to ite st-f'f ~ Central Imfc.v‘bir'aticm
Off'icer who would in due course be provided with the neccssary assistonts
and whose functions are defined as follows:

"It is reconmended that in yiew of the inereasc in the
murber of cascg which may be expected, r~nd of the further fact
that in wany instances the work of the Nationsl Offices will
be carried out fram their ovm cotmtrior, axd not fron London,
close contact between the Comndission and the Naticnad Offices
should be maintained wherc nccessary, by the sppointiient by
the Governuents of off'icials for the purpose, or in sone other
appropriate weay.

"In view of the developiwmts contuapleted in the ore-
ceding paragraph, the Cormission decides that o (‘c:ntrr'.l Ti-
vestigation Officer be appointed at the hesdaasrters of the
Commaission for the purpuse of assisting che lational O07fices
at their request in the investirntion of war crimes, of
collecting evidence wvhich is svailable te the Comaisaion in
order to transmit it to the Mational Officoes ond of co=-
ordinating evidenco, '

"The Central Investinetion Officer vll be dircetl
responsible to the Conmdssion,

(Docs. aeld, Dy 1=,

The Commission, for its ovm puruoscs, hes preparcd cevoctd con-
cerning the systematic and deliberate eri:dnel chaoneier of the Gorman
actions in the oceupicd countrics, These huve beon nade aveilable on
request to the National Offices of thoe merber Governments.

The staf'f of the Coamission has been enlar 'url to provide assictance
in the screening of charges before they arce cxamined by the Cormdission and
in the discharge of the Cunidsgion's function to iuvesticate woxr crimes.

Not, only is the Caridssion charged with thie investipation and
recoraing of evidence of war cor :_b-'-, but it has Ll duty of reporting to

the Govermients concerned cuses which it sppears that evidence might be
expected to be forthcoming _,.u.'i icicnt to justify, in ite opinion, the

epprehension and tricd off those responsible,




The f'ollowing Lists have been pregented f'or appropriate action:

Tn Deceuber 1944: Firsi List of War Criminals (Gormans) - Charges by
‘elgium, Czechoslovakia, France, Grocce, Luxenbourg, Netherlands, Norway,
" Peolond, United Kingdom, Yugoslavia,

Sccond List of War Criminale (Italions} - Charges by
Prance, United Kingdon, Yugoslavit, ;

In March 1945: Third List of Wer Crininils (Gerians) = Charges by
Prance, Netherlands, Norway, Poland, United Kinsdom, Yugoslavia.

Fourth List of War Criminals (Jupsnese), together with List
of Suspcets and List of Witnesses - Charges by Australia,

Pifth List of War Crimdnals (Albanions, . Bulgarians,
Hungarians, Itaelirns and Rwasnisns) g Charges by France, United Kingdon,
and Yugoslavia = with which are ingluded the Scecond List of Suspects
listed on charges fonmloted by the Comds¥ion itsclf and the Second List
of Witnesses.

The Lists of War Crimdnnles consist prinmexrily of the nmnes or descrip-
tions of individuals believed tu have coumditted or to be responsible for a
war crime as to whom the Commission is satisfied that there is, or vdll be
at the time of trial, sufficient cvidence to justify a prosecution, The
porsons appearing on them arc to be apprechended and surrendered to the appro-
priate authority., The Camission has, however, also applied the principle
that wherever a crine has becn comintted by a unit or detachment of a larger
organisation, acting in concert, and, after investigation, the identity of
the offenders has not been ascertained, nerbership in such unit or detach-
ment at the time of the crime cimstitutes priua facic evidence of participa-
tion therein, and that all members of such unit or detachment may be cuarged
with responsibility, and will be listed as necused wnr criminnls,

The List of Suspeets and List of Witnesses which accompany the
third of the ebove lists murk a new and neeessixy departure in the Commis-
sion's procedurc. They are the object of a Rocor.aendation to the Govern-
ments adopted by the Commission on 7th March, 1945 (Doc. C.82), which asks
that all necessary instructions may be viven Lo ensure:

(1) The taking: into custody of the individuals
and units named §n the Lists of Suspeets and their
maintenance in custody until it has been possible to
identify the persons who should be handed over for trial
as war criminals;

(2) The maintenance of contact vith the porsons
named in the Liste of Witncsses until their evidence has
been teken, and the taking of measures to protoct them
against other enemy nationals;

(3) The maintenance in'custody, if thuy are
prisoners of war, of pcrsons ncmed in the Lists of Wit-
nesses until thedir evidonoe can be taken and, in proper
cases, scegregation of such witneases from other cnemy
nationals who are in custody.

Finally, the Comaission.on lhth lMarch, 1945, resolved ®to- includc
in its Lists charses formlated py iteelf :md to reecomuend that the Apencies
appronending the persons chorged shall, if neeesscxy, opply to the Comidssion
for instructions ng to their disposals® (Doc. 152, p. 2). This procedurs
is intended to apply.to cagses in which for sone recson cvidence of a war
orime is obtained by the Comission without beins brousht before it by the
National Office of o Government, but it is novertheless probable that when
the time coies thurc will be n Governmuent oble wd ready to presecutc the







"RANSFERS OF WAR CRIMINALS,

The member Governments are understood to have under consideration
the Convention Tor the Surrender of #ar Criminals and other War
Offenders which with rn explanatory manoraniun was 2dopted by the
Coammission on August 29th, 1944 (Doe, C.47).  The following Governnents
have already indicated their aprroval, namely, Czechoslovakia and -
Yugeslavia,

TRIBUNALS FOR THE TRIAL OF WAR CRICINALS,

The Comnission's proposals en this subject are discussed on pages
34 of the First Progress Repart, but at the date of the Repert the
texts embedying them had not been finally adopted by the Commission,

On September 26th, 1944, the Commission adeopted the text of a draft
Qonvention fwr the Egtablishaent of a United lations Wor Crimes Ceurt
(Doe.C.50(1)), and on October 6th it adopted an cxplanatory manorandum
which was te accampany the draft (Doc. C, 58).

On October 3rd, the Camissien adopted = Rocammendation ior the
Establishment by Supreme Military Cammanders of lMixed Military Tribunals
for the trial of War Criminals (Doe.C.52(1)), together with Suggestions
to aceompany the Ricommendaticn for the Establishnent of Mixed Military
Tribunals (Doo, C.59). ;

The institutions above montioned are, of course, intended only to
deal with war eriminals who in virtue of a dcoision of the United Nations
or for reasons of convenience or other grounds are not tried before
National Courts,

The Comaission directed that the sbove draft Convention and draft
Rceommendation should be transmitted to the Seorcta: v of Btate for Foreign
Affairs in the United Xingdam by a letter froam the Chairman, The last
paragraph of this lette.r expresses the Canrdsisien's unanimous hope that
- the Secretary of State "wouls be so zood as tc take the necessary steps te
convene in the near Miture a ddplamatic confercnce to congider and, if
thought fit, to concluie a Couvention for the Establishment of a United
Nations War Crimes Court,” In reply to this invitation, Mr, Eden's letter
Yo Sir Cecil Iurst en 4th January, 1945, reproduced in Document C.68, after
referring to certain diffioculties folt by tnc United Kingdam said: .

"It should be plain, vowever, that this is not a natter in
which His Majesty's Govermment would desire, aven if it were
possible, to adopt o definite position without previous
consul tation with the Govermaent of the ' (fniccd States,
particuvlarly as the military operations in "cstern Burope
arc on «o joint basiu and the Supreme Comtars i: now in the
hands of an Aucrioan general,  Moreover, until the two
Governuents had reached, at any rate in principle, samc
conclusion as te the desirability of eetablis! ing an inter-
Allied Court by treaty it az ol viiously inmpossible to pursue
the  suggestion made in your letter for the couvoeation of a
conferciice to negotiate puch o treaty, The matbter has
accordingly been the subjcet of' full eoncult:tion with the
Government of the United Statos, ant as soon o the views
of the two Govermments have beon definitols it rmied it is the
desire of /iis Majest:'s Goverrent thnt the ot » Allied
Governments concerncd siould Le pproached with a view to

sonsultation as to the messurcs to Le a lopteu, "
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- necessity for the punishrent of wor criminels.

\
On 18th Jamary, 1945, the Counission rccormended that Pr.soners of
War be interrogated rcoarding war crimes (Doc. C. 65(2)) A companion
Recormendation of 1ith Febiuary, 1945, recourended the detention of
Prisoners of War af'ter cessation of hostilitics pending investipations of
war crines (Doc. C.77(1)).

PUBLICATIONS ON THE SUBJECT OF Wik CRIMES.

Without prejudice to the policy memtioned in the first Progress
Report (p. 4) of cventually publishing reports on speeial classes ‘of war
orimes authenticated by evidence obtaincd in setual trials of war
oriminals, the Corrission hos under considerrtion the preparation for
publication of popular nccounts of certain typos of vor crime for the
purposc of impressing upon the public the widespread and caleoulated
nature of the atrocities comitted by the Axis forees in this war and the

FAR EASTERN AND PACTIIC SUB~COI JTISSION,

The,Sub~Coirdssion held its inaugurel meeting on 29th Noverber,
1944  The Governncnts represented on the Sub-Comaission are those of
Australiz, Belgium, Chins, Caechoslovekia, France, India, Luxenbourg,
Netherlands, Poland, United Kingdan, and United States. Dr, Wang Chung=
hui, the Chinese representative, was clocted Choirman,  The Sub-Cormaission
has now cormenced the examination of Chincse charies ageinst Japanese var

criminals,

In response to a request for its opinion, the main ComrMission on
7th February, 1945, decided to infori the Sub-Conmmission that in its view
the establishrent of that institution does not preclude the oreation of
other branches of the Commdssion, that, subject to their tems of
reference, neither the Comuission nor the Sub=Corsiission are restrioted
in the scope of their work or their power of initiative and that the
Sub~Cormission should not limdit its investisation to war crines conmittod
after a particular date but that it should consider each ease on its own
merits.  (For the text of this vpindon, sec Doo, M 47; pe 2 (a2)).

FUTURE ACTIVITIES, ‘

In respect of the future worl of the Cormission, it is believed
that the primary task will be the investigation ol war erimes, including
the forwvarding of the nmues of wer criminals to the wpropriate authorities
for apprehension, The task will indced be a colossal one. As the various
overrun countrics are liberated and ng Germany and the other Axis countries
are occupied, the flow of inform.tion to the Cowulcs ion is bound to
increase, The Commission has this rutter very muein in mind snd it is
taking steps to suppleient its own v chinery co that it nay efficiently
ocope with the work that lics ahesnd, It must rever be forpotten that
with the ocssation of hostilities in Hurope the responsibility of the
majority of the members of the Cereiasson with regaxd to the Pacific War
continucs,

'.'.rhile, no Cl.()’!.il)i?, there randing mich to be donge .‘-_s. to r*.dvisin-’; the
Governmments in repard to rvctters of policy, it dis tfelt that the e jor
part of the Coamdssion's notivitics in this sphore have novw been completeds
Referenoe is made in the carlier portions of thi. Report to the recommen—
dations which have been made, It ic understood that discussions sre at
present proceeding between cortqin o the Goves iients with repgaxrd to a
nuber of these recomcndations, Morcover, az was wointed out by Lord
Simon in a gtatencnt in the fouse of Lords vn the 20th siareh, the subject
of the major war eriminales is to we dealt with by the Anerican, British
and Soviet Foreivn Ministers st thod ronext mecting,
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The Chairuan of the Couy u'.;;s;i“un, when he noswaed office on the Jlst

qwary, aade known in the course cof a public trtoucnt his view thot
close co=operation with the Russian Extraordiniry Stnte Commission wus very
desireble, Both Conrissions were working vwith the same end in view, and
in his view their spproaches to the corsion proble:n were not rndically
different. In addition, Lord Wright stated in the course of the House of
Lords Debate on the 20th ilrreh: "In particuler, however, I should very ruch
desire to get into contact with the Hussinan orsondsction for dealing with
wer oriminals. There is no possibility now, ne I pother, of their
becomine merbers of the Camission or :erbers of an enl arpedComiission.
There arc diplomatic reasons, I understend, which would ke that
impossible, but I sec no reason at »1l why therc should not be an intercan-
cuication of counsel, sdvice und information, and I w. doing what I can to
bring that about," Supporting Lord Wright's vicw, Lord Sinon stated:-
"On this subject I noticed the very inportent cbscrvitions of’ Lord Wricht,
that he would like to feel he wiis in closer touch with the Sovict tribunals.
I agree with hin"

CONCLUSION.

In reporting the progress and devolop wnt of the Cormission an
affort has been made to point out only the more iLnportant itens vihich arc
included in the work of the Coivdssion and its Comittees as set forth in
detail in scveral scveral pages of docwaentis.

Such a report can do no more thon suzezet the credit which the
present saerbers of the Comigsion feol is due to magy vho, often unoffi-
cinlly, have assisted in nnking poscible the work nccorpliched, Suffice
it to zay that the contimued co-cpcrntion of =11 concerncd in those many
problems involving war crdacs is cooential, and the help of those who s
join in the task as the nour of retribution nesic both necessary and
welcome,

lior does the Corzdssion fecl thet details ns to its future prograTic
chould burden an alrcady lengthy docwesnt,  With iull realisation tha
time is running out, & swwvey is now beins ivde to ioturaine the oxtent of
the investigation of war crings cffeeted to date. The Conmdssion plans to
contimie to take whatever ctep: sre within ils copetence to assure full,
corplete and impartial investication of all wexr criico. It vill centinue
to advise the Govermaents of chscs whieh appeur Yo Jjustify apprchension and
trisl of asccused war criminals.

Finally, in matters wiere diroct action ig not the responsibility
of the Comiission, sdditionsl leconvicndations wi 1 be made to the Govern-
nents to the extesnt deiwcd neecseary or advissble, or upon request off
proper authordtics, In this comwetion it iz wenitured that the informa-
tion amli expericnce of the Cucdission, resulting fron rore than a yoar's
study of roports of hundreds off offences and the vardous probleus involved,
ey be of assistance when steps sre Sadien affoeting international law in
this field,

To punich war erimdinals snd to render thnca hartiless is not only in
the intercst of justicc, but in the intercst of world security in peneral.
It would be impossible to ensurc lasting perec /orla security without
due punishment of saen vhose sabition s o till is to plunge the werld
into wars and to cougdt otrocitics worainst poicelul nations. Frau this
point of view the work o the Couddosion is nore than sinply to assist
justice; by fulfilling ite task the Coindssion is assisting world secourity.
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UNITED NATIONS WAR CRINMES COMMISSION

PROGRESS  HWPORT

Draft Part 2

submitted Ly Dr, BCER (Cacchoul ov-dei )

After having been elcoted chairmun of the Commisaion, Lord Wright
made a gtatement in which he pointed out the broud lineg of its future
work, as follows :

a) to ensure that the failure to bring the wir eriuinals
to justice which followed the 1914-1918 war, would not be repeated
this time, -

b) he would lilke to umphagise that, droeasdful as were the crimes
which our cnemies comuitted lagt time, they wers of amall account
compared with the organised, calculated, sciontifie brutality with
which the Germans .nd Japancge, :nd their sssociatea, hud sought
to achieve théir present object ;. -'

o) he desired to make cluar that the United i tions War Crimes
Comission was an independent inter wuwtional body und waa the chonen
instrument of the various Governuenis reprogented on it for the
investigation of war erimes, It wus not o progecuting body, but it was
the organisation which took the firg steps in geeiny that war erimesn
did not go unrcquitted,

d) he stressed the necesgity of cloue co=vernbion between the
Conmission und Wational Officca of the various rovernnents on the one
hand, and with the military authoritics on the arious world f'ronts
on the other hand,

e) finally he said that in hia view close co=cruration with
the Rusnian Extraordinary State Comaigsion s sriinently desireble,
Both Commissions wero working with the same end in viuity, snd in his

opinion their spproaches to the comuon problin woer not radically
diffurent,

In hig statement made a2t tho meeting of Pobruy ayy 20th, 1945, the
chairman Lord Wright refurred Zain to the Cunrigsion! i work, =nd ptated
that it

"had be¢n restricted owing to eertain wisconceptiong and
errors, Whilst its primary tasic weg to dnvostipgate war erimncs
and identify tho wrpetrators, vhere possibi is iU had also to
report cages where it micht be expected that cvidence would be
forthcoming =nd its compztence had buen in addition enlarg:d by
giving it advigory functions in rugpoct of 11 oueations
concerning war crimv:s; in the Lrond senge,"
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He finally stregsed ag.in th. neeenuity of vatablishing friendly
and sympathcetic relationg .1th the U,8.53.1,

The work that "lies ahead" (sec the decisions of the Commigsion of
Moreh 14th, 1945) could Le divic gl ko tus o rta

a) Work to be done by the Commission itse if,

b) Vork to be done by the United fitiong Governments in
order to realise the recoiend tions of the Commiss ion,

ade a) Viork to be donc by the Comnission itself

- i —————— . — —

The Commission shoula fulfil the fol .owing urgent tesks s

1) to establish - clagsification of erimes comuitted by the
enemies, the punishment of which Jas prosised by the Aliies in
thoir official declarations,

2) to recongider and iceide bout the regolution of Comnittee ITT
of May lﬁth 1944 concerning 2 erimey becnuse of race, na len:'llty,
religious ar political belief', the letber yunt on this matter on
My 30th, 194, to r, ~den, and his reply Lf’ October 9th, 1944
with regard to the statenent of th ? British inister of State, Mr, R,
Law, of J nu-.ry 3lst, 1945,

3) to cgtoblish as aoon a5 pomiible through the Soviet Government,
collaboration with th Soviet Sxtraordinary Jtote Comm iignion for
Gornan crimes,

k) to draw legsl conclusi ns of genersl noture from Colonel
Wnde's reports,

ad, b) York to be dung 1 2 Imitol I tivng Governments

in oricr to n clige the rucon mndntiong of the

Commisuicn

e e . o+ e e

The Commission should drew the 1Ctontion of the Govermments repregented,
to the fact that the folla u., muegtions alre-dy diseussed by tho
Commiszion, should b angwered ly anl recormondations alre: Iy made by
the Commission should be spproved in order to | wvoid ny complicationa
vhich could arise if .11 technicnl, legal 'nd judieial preparationy
¢re not completed in time,

l) the queation of erimes com itted by the pr perction and
launching of the presont war (g minutcs of meotings of
October 3rd and 10th, 194 .

3

2) the following recommendaticns
already asent to nll ¢ Governmentg,

On JUJ":' 15th, 194, the Comiis: ior voted the
reconmendation Dc Co2] ntit "asteblishuent
in u y tarrito ; r Oedliacs OfPice, !

On June 16th, 194

recomendrtion

Co3k, -ntitl

TN




On August 29th, 19/, the Comission voeted the
recommendation Does Cu47 eallud "Convention for
the surrender of War Criminals snd other War
Offenders™, und sccompanyin: cx)lan tory
memnorandun,

On September 19th, 1944, the Comudsision voted the
recomiendation Doe, C,52 Ath explonstory note
Doe, C.59 called "The Establishmont by Supremnc
Military Commanders of mixed Militory Tribunals
for the Trial of Var Criminals."

On October f)rr-i, 191}-’” the Cormnisiicn voted the
recomnendntion Doce Cu58, enllud "Drof't Convention
for the estublishuent of a Unit:d Wtions lar
Crimesg Court,"

Further, the Commission would be very mich :osisted in its
work if the United Nations Covermments would

a) establish an inter-allicd Gowvernment 1 mchinery for the
purpose of deeciding about the rocommend-tions of the Commission, and to
put them into operation as sugrested in  Sir Coeil Huragt's letter
of January 2nd, 1945,

b) decide the uestions whet is th ct nerning of the phrase

used in the Moscow Declaration, namely that the sajor eriminals
"will be punighed by joint ducision of tho £llied Governmenta", i,e.
whether they should be punished by politicil decigion, or by a
United Nutions Crimin:d Court,

¢) issue a ccrmon stotement gigned by =11 of thom which would
bring into line the various Jeclar-tions b ut the punishment of
war criminalg with cach ..':;hl.r;, esocetially au to the questions: what
crimes should be punished sceording to the o lic’ leclarutiong,
and whether the United Nutions W Cri aluslion should deal with
all these erimes the punishacnt of W pEon t, 2lthough they
arc not violations of laws and euatoms of war, (refsrence to the
Allicd declarations of 17th Jecembo: s 1942, concerning the
extermination of Jews, gtotouent of Ve, Hoowuwolt of March 2kth, 1944,
about the Hungorion Jows, ond o aieil-a gtateont oy ire Sden a woek
later, and to the atotumsnt of ¥r, lchard Luw, Hritis Minister
of Stutu, of January 3lat coneerning erimsn comitted in
Germany on Gormen citizens, 'nd 0o on)e

The uncertainty repardins sone question, «nl recommendations of
the Commission wentioned in this ropars eccul aorimsly affect the
whole work of the Commission snd the Malfilm f* the Allied nromises
concerning the punishment of war erininals,

To punigh the war crimindls :nd Yendur ther hormnless ia
not only in the intereat of usti ci:y but in the intereat of world
seeurity in pencral, and the Burcosan seeurity in particular,
It would be impossible to enasure lagting peace n 21d security
without suvere punisghment of men uibition was nd still is
to plunge the world into vinrs. -« 70 gonsitt brecitica apadinst
peaccful nations, From this point of view the werl: of the Commi gaion
iz more than simply to aseigt juatice: by fulfilll 12 ito task the
Comnission is agsisting the new oreunis tion of worll scouri te
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MEMORANDUM BY PROFESSOR ANDRE GHOS Ol Miil FROBLEM OF

COLLECTIVE RESPOMSTHILITY FOR WAL CRDMES

(Translation)

8 Examination of the dossiers submitted by the various United
Nations to lhe War Crimes Comidssion during rather jwre than a year has
shovm that there are mruy cases in vhich a larpe nunber of war
criminals may escope the vunishment due to their erimes on account

of the difficulty, som:tiies the wsterial impossibility, of proving
the guilt of each individual erisainal.

Units of the army, groups of the Gestapo, "liguidation teains"
have exercised their criminal activity in many different countries
for years, and to ask tle Public Prosccutor to furnish by the ordinary
processes of criminal law proof of the crimes which each of these men
has committed wonld be to place upon him an impossible duty.

It camnot be denied that the gpeecial foru of crime known as
war crime has developed to such an extent as to cease to have any
analogy with the individusl crimes which are comaitted in all
countrics, The principle that a person ca.n only be nade responsible
for the crimes which he has conmitved h.u .“.L, a principle estab-
lished by centurics of tradition se a defunce for the individual,
cannot be applied to the entirely new plmnonaun-;n of nass crime.

i 21 The War Crimes Conedssion has already accoeptod the principle
of preventive arrest of groups, formations or units, This does not
conflict vith any gencral rule of criviinal lavw, 1t is however
sinply part of the prelindnary judicisl e¢nquiry into a crime, and
hag nothing to do with the rules which deterzdne he, the crindnal's
guilt has to be proved. We imst, thereforc, stuly as an entirely
diff'ercnt watter, the question how the guilt of war eriminals has

to be proved.

ITI. Sceveral technieal methods of proventing the ‘uilty from
escaping punishment and ¢nabling justice Lo tuke its course can be
imagined, if one takes as the starting:  point thc conception of a
preswaption of guilt. Onu is led to the coiception of a collective
responsibility corresponding to the colleetive character of the
crimes. The war has furnished plenty of examplos of the collective
character of war crimes, of thc fact that thuy have been comnitted
not by isolated individu:ls but by roups, wiits or organised
formations, Such crimes amount to orjaniscd collective vieolation
of international public order,

0f course, the penal logislator has never hitherto concerned
himself with the repression of this kind of crime, for it could not
develop in civilised States. 1t is not, thore tor,, in the internal
legislation of perticular States that onu will be able to find
provisions formally intended for its punishicnt, VWhen applying
existing texts'.and when scarching for the applicable law, it is
to the spirit of criminal law and to the fundaicntal prineiples of
civilised lif'e in huwnan &ocicticvs that laportance smst be attributed
rather than to particular requirvicnts of particular municipal
legal systemo, It is only matural that th. criminnl laws of mogt
States should disrogard sucn colleetive eriuw for, in the twentieth
century, collective agfression and colleetive criik had ceasced to

[&
te 2 danrser to the life snd libertics of the citizei.
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IV, Under French law, two techvical nethods are conceivable, each
operating in a diffcrent domain and., in ecertain cases, both operating
cumilatively;
:1§ presunption of milt;
b) punishment of merbership in an associa-

tion of criminalg,

a) A presumption of ruilt reverscs the omie of proof’, The
Public Prosccutor is no lonmyer bound te rresent complote proof of
the eriminal act, It sufficcs for him to establish that the accused
is in a position in which the presuantion applies. When this is
80, the accused is fourd guilty, unless he can suceocd in demon—
strating his innocence. p

Thus, in the cast of Oradour » A viilasze wes destroyed and
hundreds of persons mmdered by a nmuber of componics forming part
of the Division "Das Ruicht. It wermald be going too ¥ar to require
of the Prosecution that i* should prove that every men belonzing to
those companies was actuall s om the pot and that it should show the
exact part which each non toolk in the mass crime, It would be in
practice impossible to satisfy such a recuirem .at, and to follow the
general principles of criminal law would involve 1. aconittal of
most of the men for lack of sufficions evidenece. The men themselves
took care that this should Lo so vhen they madered all the wossible
witnesses, Is it not reasonable tn apply a proswistion that all
the men vho belonwed to the compenies =t the datc /fien 4he orime of
Oradour was committed did ectually teke part in the crinz, leavinz
to them the possibility of proving that they did not.

If this is done, the apnlication of n loe WL preswcption of
guilt, tempered by the possibility of rebatting this reswaption, will,
in circunstances in vhich “ho preswapcion is suppeited Yy the facts,
make it possible to truat on cnery Jornation as coll chively auilty.

Special legislation world be nees: sery bufors such a presumption
could be appliecd,

b) lembershiy of an asaociction of oriiw.in s W a oring in
itself, What the lawr pundshnes o the act of eonbiidne to conmit
eriimes, The crime is corpic? » one the dndividnal iieble to be held
guilty, before any particular orings has bLeen cergdto? axel’ although
no particular erime is coreaittod, e onge d8 Thug, in sore degree,
one of collective responsidilivy, since {he Lavw panis o all the
members of the assoeiation vithout distine* LOM,

The Public Picsecutor esn nlurve this ¢r that renbor of
association of comaitting - porSicular codize ayl, on the basis of the
acts thus charged, cun ask thiat the - ey ranished,

The conception of an assceinfion of coiriials nog, in tlie case of
FPrench judges, the advan bazc of pos_essing a positive Lusis in lepgal texts
(Article 265 amd folloring articlos of “he Peanl Cc 1, See Annex), The
penalty is penal servituuc .nd it asn be inf: ieted vithout its being
necessary for the Procccutiom to shov that the scen sed took part in sone
rarticular crine.

The legal requirements for the exisntunce of the erime of mer bership
of an association of criminals are 1o nt the membershir is volun-
tary, that is to zay. the acecuced ko dngly Joined the arsociation, and,
S“COIﬁly, that the tl_lljf!:f.'vt of the a: : ig to camrait crimes,

Whether these conditions ax e are not in fact satisfied by
associations such as the Gestano, cortain units of the 8,8, op the
"liquidation teams", is n quescion o interpretati :
Ordinarily, units of the Wehruncht can obviously




associations of criminals, On the other hand, the Gestapo in the
occupied territorics nnd the "ligquidation tewss" have quite clearly a
criminal objcet and appear to consist of voluntecrs

The idea at the basis of Article 265 anl the following articles
of' the Penal Code ig thae of punishient without distinetion of the
nmerbers of a group wherc it appears that the activity of the group is
dangerous or injuriocus for the citizens of the State. This is the
apirit of the law and it is in this scnse that the law should be
applied to war criminals, The Fpench Ordonnance of 28th Aupust 1944
concerning the punishment of war criminals (Off'icial Journal, No. 72,
30th Ausmust 1944) provides:

"irticle 2,~ The provisions of the Pencl Code and the Code
of Militery Justice are to be interpreted in the sense that:

"Orpganisations or enterpriscs having systeintic terrorisn
for their object are to be congidervd ns a fern of association
of criminals within the meanin- of' Article 265 and the following
articles of the penal code", (Translation)

The interpretation which the cowrts rive to this Ordonnance will
show what are the orpunications and cnterpiises which have systematic
terrorisi for their object, Great latitude ig therefore left to the
courts and it is only in the cases vhere ther: has been systomatic )
terrorism that the pembers of the tervorist orpanisations (Gestapo,
special units of the 8.8, or "liguidation tewns") will be able to be

found guilty without particular critws being charped against then.

Many other exceptions to the prineiple that an individual is
responsible only for eriiws commditted by hiin are knovm to eriainal laws,
For exanple, Article 61 of the French Penal Code considers a person
who furnishes shelter to o criiidnal ug the erininci's acocomplice, and
it is not ncceasary for the prosccution to prove thet he intended to
assist the criminal,

The Comadssion's attention hus also been ealled to the pro=-
visions of the law of Indis centained in Aet. o, 30 of 1hth Noveiber
1836 (Docwaent W,2).%*

V. The sbove src the pointe cn vhich, on Decuicr 15th, 1944, I

agked to have the opinion of the Vinr Crivics Casdssion (Docwient .42,
=Y
Page 2).

I pointed cut that it would be in the poaeral intercst of the
United Netions tou decide unanimously to congider the Gestapo and eertain
formations of the 5.8, as assceiations of cririnals and not simply nilitary
formations,

The fact is that the Comiission is f'aced by a problem which is ney,
The most it can do, no doubt, is te 1vdc 2 reconiendation to the merber
Gevernnents, Nevertheless, since esmnicipil erininal laws are either
silent or contain inadequate nrovisiens, the meubers of the War Crimes
Commission, confrontul by the complete rejeetion of all the ordinary
rclations between hwan beinss which Gernan 'nxr crine represents, have a
duty to make their opinion knowm,




AIMNEX (Translation)
Penal Code,

agnbondare, Begging,

First paragraph = Association of Criminals.

265. = (As amended, 18th Degerlor 1893) Every association, whatever
be its duration or the muiber of its neibers that ey be formed
and every agreement that nay be entercd into with the purpose of
making preparation for or cormittin: ewiies a-ainst person or
property, is a crime against the public DELCU,

266, - (As arended, 18th Deceuber 1893)  EBvery person who joins an
association which hes beon formed or 453 rarty to an agrecuent
which has been made with tle obicet meation=1 in the preceding
article shall be sentenced o pensl sevitrde.

He may further be scutenced to confiicrent *o a parti-
cular area without prejudice to the apulication of the pro-
visions of the law of May 20th, 1C54, »n the cxecution of the
sentence of penal servitudo,

Persons who have been puilty of the erine rientioned in
the present article shell be excrpted {ron punishuent if,
before any steps to proscautce tncr hove beea token, they have

--disclosed to the compctent authoritice the meking of the
agreement or the existence of the association.

267. - (As anonded

18th Decurber 1893) Every rerson who knovidngly
and voluntarily has helped rereons cor wistine: the crines

dealt with in Article 265 by “urrishin: ther vAth instruments
for the cormission of the srine, mesns of cous miication,

4

4

shelter or a place in which to wmoet, chall be scntenced e
solitary conf'inencnt vith lLam

Deprivation of tlie right of residene the terms of
Article 19 of the law of liay 27th. 1805 ay in addition be

" '

dnposed upon the mullty person for life or ior a period of time,

The provisions of parusraph 3 of Article 266 shall,
however, be a plicsble to a Lerson suiliy of tne acts dealt with
in the present articlc,
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29th March,1945

INITED NATIONS WAR

REPORT "0 THE GOVEINUENTS ON THE PLEA OF SUPTRIOR ORDERS,

Submitted by Dr Liang and adopted by the Commission on 28th March, 1945,

When drafting the Convention for the Bstablishiocnt of a United
Nations War Crimcs Court, the Commission carcfully considered the
qQuestion whether any provision should be inscrtod on the subjcet of
the plea of superior ordors, The conelusion which it rcached was sct
out in the explanatory memorandum distributed vith the draft convention
(Doe, €,58) and was as follows :

"The Commission has conuidercd the quostion of 'supcrior
"orders', It finally decided to leave out uy provision on the
"subject for the same reason as that for hich it left out the
"detailed list of war crimes, The Camission considers that
"1t is better to leave it to the Cowrt itsclf in cach casc to
"decide what weight should be attached to a plea of superior
"orders, But the Comuicsion wants to make it perfeetly clear
"that its members unapdmously agree that in principle this
"plea of itsclf does not exoncrate the of fendor, "

The Camission has now considered the furthor question whether 1t
should attempt to lay dovm any principle or rule for the guidance of
national courts trying cascs of war crimes in which the plea of superior
orders is raised, Having regard to the fact that many, if not most, of
the member Stetes have legal rules on the subject, some of which have
been adopted very recently, and that in mest cascs these rles aiffor
from one another, and to the further consideration that the question
how far obedicnce to the orders of a supcrior exoncrates an offender or
mitigates the punishnent must depend on the circumstances of the
particular case, the Comission does not consider that it can uselully
propound any principle or rulc,

The Commission unanimously maintains the view which it cxpresscd
in conneection with the United Nations “nar Crires Court that the mere
fact of having acted in obedicnce to the orders of a superior does not
of itself relieve a persen who has comitted a vmr erime {rom respongie

bility, '




UNITED NATIONS WAR CRIMES

FREPARATION AND PRESZNTATION CF CASES OF WAR CRIMES

Memorandum adopted by the 1{' sion
YA . =[]
on idth April, 1945 (‘ :

Shortly after the United Nations ‘ar Crimes Commission was
oreated, it recammended to the Govermments that ;If,ulmwl Jar Crimes
Offices be established to investigate in the first instance reports
concerning war crimes, and to submit to the Canmission in the form
rt*:;ueqtud inflormation concerning the of' cnces investign L.cd
Attached as Annex 1 is s list of the national officcs through which
in most instances the Comuiission is renabled to porform 11‘-5 responsi=
bility for investigating and re cording evidunce of war crimes,

The Cu.fuzlis:‘.ion is further charged with reporting to the menber
Governments cases in which it appears that evidence might be expected

to be f’orﬂu,rr.mfr sufficient to justify the appretension and trial of

individuals accuscd of war cerimes, i1 this respeot the Camnission as

an intcrnational agency functions in & “anner rese ibling that of a
conmit ting magistrate, reporting to tuo overmients the nanes of thr-.
individvals accused, In this connection the Comvidls ion has reconmen
to the Governments that a war crinmes agency be established in .
enemy territory to investignte war erimes 2nd to apprehend and detai
alleged war criminals,

Set forth hérein are sugpestions in
and presentation of cases Ly t 1& national
’L.E';f;'.‘;‘t, suggestions have be heretofore
are here sssaibled topethe: for convenien

extends to
traitors
nations I...LL

L ¢ 1 na . ; . :hed
tu as Annex II, This lis+ 18 interx .'_;' 0 8frve ns general guide in
dealing with individunl vor erimes without unduly stricting the
Governments, For example, to the 1919 list has been aid = M

Indiscriminate

h
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2, Investipation and Recording of Testimony, '

219
Prisoners of War b serrogated in respect of war erim €8, and that
members and former members of the 8,3., Gestapo and similar organizatiens
be kept under control until investigation can be canlcted in respect
to their possible camplicity in wer crimes, In nany instances complete
investigation will not be possible until uerninaticn of hostilities,

b, In view of the possible death or disappearsnce of
vitnesses or their geographical disp persal, the lapse of time between
nifence and trial, and the deliberate destruction off evidence by the
Axis, the Cmﬁnluulun believes that it is neeessary to record ar
perpetuate evidence, while it is still available, in an authentic form

ation of en historical record, but to
eventunl prqsccwtxon of r~ﬁ wer criminsls for such crimes in the
posgible absence of the witnesses at the trinl,

¢, To facilitate apprehension and interrogation of persons
suspected of complicity in war eorines, the names of such suspected
war oriminals may be presented to the Commission for transmittal to the
Governments, = The Comudssion has recommended to the Governments that
such suspects be taken into custody for the purpose of obtaining
informetion ineluding evidence relating to the possible complicity of
such persons in war, eriiies, 2

i i persons not accused or suspected of perpetration
of war orimes themsclves but conside-ed capable of giving evidence
regarding particular offences may rlso be submitted to the Commission for
inoclusion in Lists of itnesseos transpitted to the Goverrments, The
Commis=ion has recomicnled Lo the Governments that persons included on the
Witness Lists be kept avail-ble until their testinony can be recorded, and
that necessary sccuriiy meazutcs | 1iferded in proper cases,

Jo Submissicn cof

a, Alnce the Couwris 4on is charged with the investigation of
all war crimes even though prosecution of tlo%r responsible is
possible, it requests the national L'l';icc-::v to 1;?‘93'1’(‘-:: and present cases
in every instance where thz Gover nents concerned is satisfied that a
war orime of reasonnble iuscriacce hag been connitted, As a general
rule cases should not 1 iled unti 4e investigation and recording of
evidence is reasonsbly canplc te, ~nd no further material evidence with
respect to the offence will be wvailable in the irsediate future,

bs Information too vagpue and uncertain to indiecete either names
or position ef the vorierai. the dst 1d place, or the source of the
information is not degired by the Comission at this time, although such
repcrts can often sorve a userul purrose te the nntional office concerned
in connection i i

In many
ideatity of th
same future time
same nature i

order for wi

Le

and reconsiderc:d
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(For the Use of the Secretarial) Ar\‘ '\‘ EX ‘ ' I I

Registered Number, Date of receipt in Secretariat.

UNI"ED NATIONS WAR CRIMES COMMISSION

CHARGES AGAINST .. WAR CRIMINALS

CHARGE No. . —

Name of accused, his -
rank and unit, or
official position,

(Not to be translated.)

Date and place of
commission of al-
leged crime.

Number and descrip-
tion of crime in war
crimes list,

]

References to  rele-
vant provisions of
national law,

SHORT STATEMENT OF FACTS.

TRANSMITTED BY...

* Insort serial number under which the case is registered in the files of the National Office of the accusing State,

05 T140 1 14 i Lt O p.6RS

P 1815 1ian




Page 2

PARTICULARS OF ALLEGED CRIME
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PARTICULARS OF EVIDENCE IN SUPPORT
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NOTES ON'THE CASE

(Under this heading should be included the view taken as to (a) the degree of
responsibility of the accused in view of his official position, e.g., was offence
committed on the offender’s own initiative, or in obedience to orders, or in carryii
out a system approved by authority or a legal provision ; () the probable t.lefem‘
(¢) whether the case appears to be reasonably complete.)




SECRET o s
135 Marceh, 1945.

UNITED__NATIONS_ _WAR__CRIMES _COMMISSION

THE CRIMINAL AND PLKSONAL RESPONSIBILITY OF
THE MEMBERS OF TH. GURMAN MNAZI GOVERNMENT.
/iiemorandwn for inforation/.
by Dr. B. Edéer /Czechoslovakia/

o s —

The question to be answered by Lord Ezight's Committee in
regpect of the enemy Governments was formmlated at the firat
meeting of the Committee on IFebruary 6th 1945 as follows:
"48_to_whetber membership to_enemy Governments may inyolve criminal

respopsibility for the_criminal policy followed by such Govern-
mepts” . :

OQur tasl: is to decide whether a man charged by a National
Office as a meniber of the enemy Government in connection with
crimes committed on behall of the respective enemy state and by its
civilien or miliitary apoaratus, could be put on the list of war
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351555—53 British 8tate Minister, Richard_lLaw. in the Houee of
Commone on January 31st 1945 as to the punishment of crimes
committed in Germany by Germans on (German citizens/.

In other worda: Are we authorised to apply the principles
laid down in the British Lawv quoted in my report on Gestapo,
page 28 /Def. Reg./ 91, dealing with offences committed by
corporations, or the simildar nrineiples laid down in the Swiss
Criminal Code of 1637, Article 172, according to which the members
of the board of a Corporation are personally responsible for crimes
cormitted by such corporation.

Both British and Swiss laws cstablished a "praesumptio juris"
l.e. "infevence of fact which only holds good until evidence has
been given which contradicts them. They consequently aiford merely
a prima facie proof of the fact presumed; a proof which may be
overthrown by evidenec which negatives it, or by collis:ion with
some other ancd s8till larger presumption which suggests a contrary
inference". /Kenny, "Outlines of Criminal Law", Cambridge 1936,
page 386/.

f therc would be soine objection to the gualification of this
presumption #8 praecsunptio juris or as legal presunntion which the
law commands the Jury or the Judgs to draw, it is at least a

L

praoesumptio_facti_wblch_tbe_lsv,.adviscs the Judze o _draw. In
this connectlion I should like to stress that our decision to put
a man charged by & National 0fficc, on the list of war criminals

o

does not Involve any conclusion as to his gullt.




o ve

. 1
Whether he is guilty or not muet be decided first by the Publie
FProsecutor framing the charze, and then by the Judge passing the

sentence,
]

On the othor side we cannot answer the question and solve the
problem which the Commission is facing, without legal considerations.
But thesc considerations must be based on facte, and the legal con-
clusions even in the lindted sensc /prima facie basis for listing/
must be drawn Trom rclevant facts. Thus there are two elements
on which the answer should be bascd cs far as menbers of the German
Covernment arc concerned:

a/ facts important for the personal nosition and responsibllity
of the members of the German Government by virtue of their membership

b/ 'the gencrel principles of eriminal law dealing with the
question: Who is to be regarded as perpetrator, accomplice or
conspirator?

As to the criminal laws to be taken into consideration I
think that the following methed should be applied:

According to thc iloscow Declaration of November 1st 1942,
war criminals should he tried by the Criminal Courts of the
liberated countrics according to their laws. But the members of
the German Govermment have violated by their acts, the criminal
laws of several Allied countries, and cven the eriminal law of"
their own country. Thus X shall try to establish general
principles which arc comnmon to soinc Allicd systemsof criminal law
/English, ¥rench, Czechoslovak and Soviet/ regarding our problem.

I think that only by this cmpirical and inductive method the
question could be satisfactorily answercd. A purely speculative
answer not basecd on iacte and not tuking into consideration the
above-mentioned principles of criminel law would be of little use.

BPART A, The »'a

GRIMIVAL _AINS_AND CONCZETIONS OF NAZISH.
I think that the following Tacts should bc taken into
consideration as being important for -the answer to our guestion

as formulated in Chapntcr I,

54 S We must bear in mind

exectly the ggoosite to the relation between a Political Party
and the State in democratic and civiliscd countries. After
‘having liquidated all other oxisting Political parties and
forbldden by law of July 14th 1705 the crecation of new partics,
the Nazi Party became the only Party in the Reich. The law of
Deecem
and State" establishecd a totalitarian union between the only
cxisting Party and the Statc.+ The substance of this unity of
Party end State wes more clearly definced by Bitlgr himself to the
Nuremberg Party Congress in 1954: "It _is_not_thc Statc which

i v the 5tatef,

The same: ido:
o - ; : e e L . b
/Haidn Plpcher, Das Recht deor N.8.D.A.F., 1938, page 54/ ~in
the State bee 3 moerely tho instrument for the

» was stated in one of the leading Nazil text-books

Sy yrd et
—GELV_ .
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Thc union between the Nazi Party ana the Germen Statc was
rcalised in a manner which I described on pages 2 and 3 of my
re 9rt on the German S.A., $.S5. and Gestapo. Here I should like

to add to this description:

Position in thec Party.

—————— i — - — T " —

L.cader of thc Party. - Head of the Germen State
and German Government.

Head of the Agricultural I Minister of Agriculturc.
0fficc.,

Head of the Burcau for I without Portfolio.
Colonial Policy.

Head of thc National FRANCK
Legal 0fficce.

National Propaganda GOLBRELS ilinister for Prorpaganda.
Leadcr.

Natlonal Labour Leader HIERL Minister without
Portfolio.

b/ The Civil Scivants Act of 1937 /Deutsches Boamtengesctz/
cstablished the duties of cvery civil servant in the present German
State. The basic prinecivlc is "unconditiounal_devation to_the
political idcas and aims of thc National Socialist Party, and
§§§§ﬁ§i§i§§§1:ﬁﬁﬁﬁﬁﬁﬁI”ﬁIIogIﬁﬁE@‘fE"EaGIT"HifIE?"'"7H§iaﬁ“FischeP,
op.cit, pagc 536/, This principlc has been,put into legal terms
by the mentioned Civil Servants Act of 1937 /Dcutsches Beamtengesctz/
which demands: "tihat a civil servant must be permeated by the
Nationnl Socialist {glisnschaung" and that hc "must be an exccutor
of the State idea bascd on the Nazi Party" /Scetion 1, sub-section
2/w If a civil servant,ccascs to satisfy this standard, if any
facts arc brought to the notice of his superiors which may give
risc tqg thc suspicilon that he would not at all times support the
Nazi régimc, he may be dismisscd from officc by a special “proccess
of law" /Secticn 71/.

2/ The_aims, conccptions, programmc and '"philosophy" of the
Nazi Party. T constantIy boar In mind TRAT AII - membcrs of
TRe-GcTman Government arc at the same time leading mewbcrs of the
Nazi Party, most of thcm mcmbers of the 8.8, All _arc and must_be
fanatical Nazis, Thoy arc obliged to realisc the aims of the
Party bccausc the State is, according to Hitler, an instrument of
the Nezl Party. prin and_aims_of the Nazi Party have
On January 18th
nal in
Dresden passced a scntonee in which it statcd that the law in the
Natiomal Socialist conception is not a complex of individual
provisions igsucd by the law-making authokity, but the lcgal idceas
rooted in thc German pcople. Thosc _legal idecas, the source o
which is_mainly Adolf Hitlcr have, according to this_tribunal,
priority cven over the written law, / Quotcd in fﬁe”ﬁooﬁ rHic
Doutsche Polizei™ written 1in 19471 by Dr, Werncer Best, S.3.
BrigadefUhrcr. At present German itinistor in Donmark/.
















Chapter. ILI.
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The: Gernan Statc as instruniont of the German Nazi Party
realised and ies still realising the criminal aims and conceptions
of the Nazi Pariy. The German Governiment and the whole German
State apparatus /civilian and military/ since 1933, and especially
during the coursce of the prescent war, put into operation a systcm
of eriminal acts aiming at the rcalisation of the Nazi Party
programme- which in itscli ils, as far ce thc main points are con-
cerncd, a criminal onc according to the gencral conceptions of -
Criminal law of eiviliscd countries.

It is, of coursc, imposaible to give . in & chapter of this
peper, & description of how the German 8tats’ in the service of .
Nazism rcalised, and s8till recalises thc criminal aims of the Party.
But in view of the fact that the criminal deceds arc notorious, anrd
in addition described in detail in various documents of our '
Commission, I content myself to giving a swmary:

8/ Suppression of pursoncl liberty.

On February 28th 1933, thc Reichstag fire was used as
a pretext to issuc an cmoergency deccerce for "the Protection of
People and the State" which woe basced on Article 48, Sub=soction
2. /Weimar Conetitution/.

This dccrec was statcd to be "a defcnsive measure against
Communist acts of violence cndangering the Stata. This decrec
"guspended the fundamental rights of the Weimar Constitution
until further notice, ond "authoriscd" restrictions on: personal
liberty, such as “grotcctive custody" in Concentration Ceamps,
Thus, this deerce has beccome the Tlczal' basis for the reign of
terror which has eince been cstablished in Nazi Germany.

Nazi authoritics guitc openly admit that protective custody
and Concentration Camps have no foundation in German law, Thu
gelgenmillcr /3/ dcclores: "“Although the decree of February 28in
1933 was issued formelly in accerdance with the Weimar Constitution
1ts basis has long sinecc ccascd to cixist, By virtuc of article
48, sub-section 2, tho fundamcntal rights cnumcrated there may be
"termorarily” suspended wholly or in part "for the purposc of
rcetoring public ordcr znd esccurity'., Meither of thesc
conditions have buen present for a leap time. After all, the
actual situation in Gormany is sufficicnt proof to show that
public order ond sceurity have been restored a long time ago;
but the Commnist danger which geve risc to the decrce, and which
has been cxpressly mentioned in the preuamble as the reacon for G R
is stdill subsisting in undiminished force". :

The "formal' procedurc govorning vprotective custody was
laid down in a Regulation iegsued by thoe Reich Minister for Home
Affsirs, dated April 12, 1235. Thia Repulation gave power to
the Police authoritics of the Linder to impose "protective
custody", and very soon aftcrwards Decrccs were issucd in all ]
the Cerman IMnder ontruecting this task to the newly formed RECEE
State Policc /Geheoime ©taatspolizel - GaSTAPO/ By & decrec of
the Puchrer dated Junc 17, 1936, the command ofi the wholc
Germen Police wes ziven.to the Reiehsfuchror of the S.85.,
Heinrich Himrler, the most ominous fiyurc in the gallcery ol

me
I Hads
J.l.l.&lu)l.Jl
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The regime in the Concentration Camps, and the gpecial
responsibility of men in charge of the Ctinpa, 1s described in
Col¢ lel Wade s report No, 10 callcd "Concentration Camps'.

b/

refer to the following rcports of Colonel Wade:
Nce sauckel, Forced Labour.

No. Gocbbels, Mobilisation of Man-Power.
Noe. 5 Porccd Labour and Deportations.

Yo. & - lobilisetion of Man-Power, -

NOoe Deportation of Poreign Workers.

No. Forced Labour.

A1l these reports prove that the German State, i.c. Gorman
Government with Hitler at the head, and the German State apparatus,
cstablished under varioua headings a system of leaglised slavery
and slave traffic, precciscly on the lines of Hitler g statcment
quoted on page 5 and Darrc o spcech gquokdalso on page B

¢/ Torture.

I refer to Coloncl viade ‘s reports:

No. 4 - Laws against Polés and, Jews.

No. 10 - Concentration Caups.

No. 11 - Dztermination of Jews.

Mo, 12 - Crimes conncctcd with.prisoners of -war.

In addition thcere is a mass of absolutcly reliable reports
about torturc in thc Concontration Camms. All reports agree on
one point: the torturcs ore o recognised and legalised means of
treatment of human beings by the GErons. The system of torturc
wag introduced and cstablished by laws, ordinances, and ordcrs af .
the German Coviernment with Hitler at the head, and the R
officials of the German State apparatus.

a/

- aw o
I refer to Coloncl Wadc s reporis:

No., 3= Gocring, Confiscation of property.
S

0. Mfazi Hunger Pollcy.
No. 11- Bzxtermination oIl JcCws.
No. 18- Bconcmic Organicsation.

and to various documents alresdy published about this category
of crimes. All rcports agrce cn one voint: that this category
of crimes constitutes n special brench of the German Governmental

c/
Ao i
ade B8 reports:

a4 ey . S 1o Y A
0 - Conecenolatlion Lcaimidsy

e
DL wlbiiise

Commission, and ¢ muscrous rensorts publighed by various Governments
end their agencies, copoelully by The goviet Dxtroordinaly gtate
Comnmission, and various Jowish Orpenications, on the mass-murdcers

further to numerous charges submitted by national Offices 1o the
















In such & monner th subordinate authoritics arc ziven
general permission to o cat extent to act asccording to their
owp_digsecretion. It 18~ CIVLFu “ETRatNATICAAI "SocIalist at .oritics
arc ma?lu_ full usc of this cxtended num11ﬁﬂlon which covers in .
fact, all crimes comaitted by them agrinst the "enemics of the
German people". Innuncrable crimes were committed on this b Beies

Thc Nazi cxperts stress that these pgencrel clauses must be
interpreted "according to the princinles of the Nationel Socialist
coneeption of the worlad" /”—w.n 12/ They further stress that the
‘State authorities arc bound by statements and declarations of
Hitler, irrespcctive in which form Hitler oxpressed his will. The
authorities and cven the Courts must deceide "on the basis of the
fuehrer s thoughts and the National Socialist conception of the
world", /P-H.p. 120/.

NT_CINERAL PRINCIPL

= .

0L _CRIMINAL TAWS.
that the relevant orinciples of eriminal laws which
should bc used for the lczal apprceciation of the facts as cxplained

in the previous chaptcrs are contained in the provisions ooncerning
the followlng subjeet matter:

1/ 'The guilty mind and thc prima facie proof of
the guilty mind.

2/ The possible purtics to a crime.

3/ Conspirzcy and similar forms of eriminal co-opuration
or criminsl- ory qni ation

L/ Criminal liability of the matter.for criminal
acts of the servant. :

5/ Criminal liability of corporations /corporate
liability/.

I think that princinlus comon to the four Allled systcms
of Criminal Law which I have ex=mnined /English, French, Soviet
and Czechoslovak/ would be =2 sufficient basis for legal conclusions:

Tacic_prooi_of

_...-...---...-—.-

"ind.

f".

~

guilty.mxuﬁ is:
a/
b/

Responsibility for cerimes reooulrce criminal intention or
"groas'! nezligenec, merce inadvurtcnce is not sufficient. Bl}
the four systoms and the judicial y-.ctivu Ar the Courts of thc
respeetive countrics secem to me to be in accordnnce that the

= 4 S YT P €3 1 Al T P ¥ i ----\_1_._

criminal intention




=1 5=

the consciousncss, i.c. "the ccceused must reelise that
¢ ‘tain conscquences arc likely to follow from his conduct whother
that conduct consists of action, or omission %o act, coupled with
the duty td act" /Kenny, "Outlincs of Criminal Law", Cambridge
1936 p. b2/s '

: b/ The_volition, i.e. "He may intend the conseguences or
be merely rceckless or indiffernt to thom! /Kenny, pp.4e and 43/

The proof of the guilty mind is in gencral the task of the

prosceution,  But_there gre_sowe cxeeptions wherg the_burden ol

roof is overthrown to the accuscd, I quotud some examples in
My roporl on Tho B.ks, S.0. and costoepo. A8 a general rule the
Prosccutor must prove tho [uilty mind as one of tho- important
elements of the crine. sut in cvery criminal case it nust
necessarily be proved by circwnstantial cvidenec /except when the
prisoner confcsscs/ Iminol casc the Judge on the
Continent, or the Jury in England must_be oided by lcgal resunptions.
One of the main legal pruswmptions in reapeet 3?'%5; guilty min
is "that_g mop. dokepas ibo patupal gomscyucnegs _of hils_act”
/Konny ps 396, Ne 1/ :

In Chapter III of his work, Kcnny deals with this question
in more detail., On page 43 ho says¥ MYet_in_most cases_the law
regards_the ¢ act _itsclf as_sufficicnt prima.fag
5£&§EG;Ereson99.9f MCNS_rCh. 3!922%§BEQ-QEQI%_IE.BEQEEWQQ_EQ
Intend t : necn. of_hig._condugt’, T think that

¢ Tour systems of criminal

law, and by the criminal courts of" the respeetive countrics in
respect of the proof of the guilty mind. The presumption plays
a very imwortant role as onc of the important rodcs of Jjudicial
proof. We will sce later on to what cxtent the fects cxplained
in the previous chapter justify such presunption on the part of
the Nazis in general, and of the mambcrs of the German Government
in particular.

ad.2/ The possiblo partics Lo

Af‘ter having oxamincd all four systcms I come to the
conclusion that apart Lfvom slight diffcrenccs, as for instance
in reepect of the aider and abetter, all four criminal laws and
the practice of criminal courts of thc regpective countrics agree
that there are four_groups.of_pesaible periiss to Sba criue:

o/  the_primeipol iu_the [irai_degzes /the perpetrator/,
the man by whom the cyiminal act itscli was donc, or the man who
gave the order to another mon to conmit the crime, "ibe_wap._who

hatches the assagsin", /ienny,; p.102/, and finally a

o —— — — — W S . W g

nct but who omittcd on sct which
he was obliped to. carry out and which would prevent the criminal
resul t, guch an oriisgion is punishaplc exactly as the commission
of a criminal act. In this conncetion I should like to stross
that in my opinion all four systere and their leyal practisc agrce
with the »rineiple: "qui faeit per alium facl per se" .,

b/  the_princip sgcond dogree, or subordinatg
principsl who nidcd and abetted the actuol perpetrator and wﬁo
may or may not be wmrcscnt at the scenc ol the erime. The modcs
of his aiding and abectting arc various. Even ‘o merc applausc
may be "aiding and abetting”. As to the question of liability:
an aider and sbettor is in principle punighable as the peroetrator
for crimes committed by the prineipal in the first degree, 88
being.done_in_tbe_gxecution_of_thelr_coumon PUIDOSE.
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I think that .accordin to n1ll four systems and practisce of the
the following opinion: ~Thus
corit robbery with violencc

Ine and abetting

——— -

the felony,_ ss_a_pripcipdl in_Ihg 50, both_8re_gulliy.
or_murder although the latter hod not specifically consented to

sugh_n_degree_of violongc s n_foct_uscd" /Kenny, p. 997

e/.. ou.sccesgery belforg-the. fagt is a porson who procures
or adviscs oné or more of the principals to cormmit the erime. In
some cagas the netivity of such an cccessory before the fact might
receh such intensity that he may Be regarded .os principal in the
fivst dcgree, Por instance, if Hitler gives to the subordinate

JGauleciter or Governor any order no onc could say that hitler 1is
merely acecssory before the fact, e is in fact principal in the
first degree, the principel perpetrator, snd the other ie the co-
perpetrator. = The samc rpplies to the members of the German
Government. But thcec conclusions arc the subject matter of
Chaptcr VI,

4/ = Ageessory after the fact is o remote degrcc of complici
-consisting-usuaiiy In subscquently sheltcring or relicving the

eprdminal. :

_ I think that in this rospcet oll systems agree in spite of
some differences of placc auttributed to.this fourth group in the
system of criminal law. gome criminal courts treat the fourth,
this group, as accompliccs, some us perpctrators of a erime sul
generls, ‘

-

ad.3/  Copspiragy ; mis_of_co-gneration or
arganisaticn.

In all of the four systems of criminal law therc is a provision

tiona. This criminal
two_men-to_gommit
nite_crimegs

or in the ercation of a gepuinc._criwingl copnyg Tor cormitting crimes,
with its own lcaders, adminigtration, rules and 80 On. Thcse
various forms of criminal co-operatiocn in the four systums I
oxamined, are culled: econgopiracy /English Criminal Law/, complo
and L association de malfaiteurs /French Crininal Lew/, and gowplol
and crimé ol cchoslovais Criminal Law/.

-
-

dcaling with criminal co-operation or organiea
co~opcration may conscist of & gimple_ggregment of
a_crime, or of an gurecucnt to comit a gericg of ;gggg%

—

1 cennot deal in dotail with this problem. I should like
to stress: i

a/ that the fact of orgenised eriminality As 2 gourcc
of such danger to the corymnity that all nensl syetems agree on
onc point: peorcssion of criminality ceonnot waoit until a_crime
is_committed as the rcsult of ¢riminal co-0pCrAtions 10
conmunity mMust Intorvenc ot A luch GApLicr stoge than in cases of
individunl criminality. That is th: firgt general principle in
reapect of such orgoanised crime.

b/ 2. B
dng agregucht_

as cxplained

presume the guilty mind of nll ‘men taking paprt in o COMDLOL. The
fact that thé men joined the complot 1s n sufficient prdma facie
evidence of their ;uilty mind. In Dnglich criminal 1o there
is not such a ~encral preswmtion, but "so soont 48 A coLINON

7
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eriminal purpose hag been shown, cvidoncd ol _the acts of onc
acromplige thouzh done in the abscnec of the otherg, will be

" g

adu.ssible against all of them". /Kenny D473/

¢/ in somc criminal lows /irench, Czechoslovak und Sovict/.
the eriminal orgonisation is regorded -as being so dangerous in
itself that the_mere fact_of_ joining some_such organisation is_a

criminal acta-ﬂnd the meomborshin to i1t constitutes a specilal crime,

'“E?iﬂﬁ'E?“EE@@;igiE: AR R S P R T
a/ ‘al; menmbers of such organisations, or all men'pdrticipating
in o eriminal agrcoment nmst bear jolpt_rcegponsibility /eollcective
responsibility/ without_recard_to. thoir rcgl sharc in the final

I think that thce followirg opinion of Xenny could be adopted
as common principle to all the four systems of law: "As repgards
the malice which is to be imputed to the various members of a group
of wrong-docrs when onc of thoem commits 2 homicide, the rale 1s that,
if several persens act together in pursuance of @ ‘common intent,
cvery act donc in furtherance of it by any onc of them 1is, in law,

of the master for criminal

In somc cascs the master is medc liable criminally for the
acts of his servant. In Ensland therce are two cascs of statutory
offchcos with repard to whom the master is responsible- for the
servant cven if he had no ¥nowledge of his aet, or cven when the
scrvant acted contrary to the cxpress orders of the master. But
the penerai rule in the common law is that the master is not
involved in any crimninal lisbility unless. D

scrvent, or alded and abetted thom,
him 1iablc criminelly this authopisation rust have bgen given
cither expressly or cglsg by_a_general _guthority coug
so_wide_es_to_ imply permission to cxceutc it _cven criminally!.
7Ronny p. Li/. L think 1t could be regarded a8 a principlc
common to all systoms of criminal law.  This principle is of pgreat
importance for the criminal responsibility of the Germman Govecrnment
and its members, for the eriminal acts of the subordinate authoritics,
with regard to the position of the German officials /see thc German
civil Servants Act 1937, cxplained in Chopter II, Dpp. 5 and 6 and
with rcgard to the so-called “general clauscs".

:1&. 5/

In this respeet I rcifer to what I said ‘on page 28 of my
report on the S.4., S.8. 2nd Gestapo, ond should like to draw
attention to the orinciple of the Swiss Criminal Code of 1337,
Artiecle 172, guotéd on »age 3. I have not found a similar
provision in thc other Criminel Laws, but think that such cascs
are covercd by the French provision about complot and criminal
agsociations, and by the provision of the Czcehoslovek and Soviet

anda

As. to thu Sovict criminal law I should like to SUIIPCES that
the Public Prosceutor of the Soviet Union in the trial against the
Trotzkits, Vy who is at present doputy to the Forelgn
Minister Molotov, stated the following opinilon about the criminal
recsponsibility of = criminal gang: M i

¥
s ¥ io L
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