
-2· 

L The Provisions of the ~11arter regarding Criminal Organisations. 

The provisions of the Charter annexed to the Four-Power Agreement ot 
the 8th August 1945, dealing with wha~ may be called "criminal organisa­
tions" are contained in Articles 9 - 11 of the Charter, which read as 
follows: 

II Article 9. 
At the t r ial of uey individual member of any group or organisation 

the Tribunal may declare ( in connection vr.i.th any act of which the indivi­
dual may be convicted) th1t the group or organisation of which the 
indiVidml was a 1-oonber "Wali a criminal organisation. 

After receipt of the Indictment tho Tribunal shall give such notice 
as it t hinks fit that the prosecuti on intends to ask the 'lribunal to make 
such decluration o.nd any member r£ the orgnnisation will be ontitled to 
apply to the Tribunal ' for leave to be ooard by the Tribunal upon the 
question of t he crimi nal character of the organisation. The Tribunal 
shall have power to allow or ro jact t he application. If' the application 
is allowed, the Tribunru. m, y direct in what manner t 11e applicants shall 
be r epresented m cl heard. 

".rticle 10, 

I n c 1;1.ses ;1her rc. a gr~1p or oreanisntio'n is de..:,lared crimine.l by the 
'I1·ibunal, the compe t ent national . authority of any Signatory shall have 
t he r i ght to bring ·· inaividuals to trial for membership there in before 
national, military or occupa~ion courts. In aey such cnse the criminal 
nature of' thtl group or organ:l.sa.tion is c ons i do2-ed proved Md shall not be 
questioned. 

~cle 11 . 1 

Any person convicted by the Tribunal may be charged before a 
na. ·i oml, ffi:i.litary or occup, tion cow t , ro erre d to in Article 10 of this 
Charter, with a. crime otnor tha n of nlJmborflhip · n a crimindl group or 
organisation a na such court may, after convict i ng h lJJl, imJ?ose upon him 
punis hme nt i ndo endv n~ of a nd additional t o the punishroont imposed by the 
Tribunal f or par t icipa t i on · n the criminal activities of ouch group or 
organisa t ion. 11 

II. The b i nding chan10t.9.r_.2_( ... ~_he Tribunnl ~- d.2.~J.ara~. 

The Tribunal quotes, on p , 16928, Art. 9 of the Ch,':'.rter, and adds: 

" Art . 10 or the Charte r nnke a clear that tho declara tion of 
oriminllli ty o.gui nst the accused org hi sa t i on io f i nal a nd cannot 
be chullenged in a ny subsequent criminal proceodinga against a 
roomber of that orgo.niso.t.i.o . • " 

It mey be poi11ted out that t he binding effect of the Tribunal's 
docision, as i t i s described in th0 Jud~nt, applies only to courts of 
a.rw "Signo.tory 11 of t he Four Potror Agreement, i , t:J. to British, United 
Sta t es, Sovie t urid Pr n<;h no.tionnl, r.tllitary or occupation courts. It 
docs no t, i n strict luw, appl y to courts and uuthorities of other 
na tions , eve n though they may have adhered to the Four-Power .Agl't emont 
by vi!'tue of its Art:icl.., 5. It gooo without s oying , however, that also 
in ouch courts a.z are not bo•md by th . 'fribnna l 's deo laration in strict 
l aw, th1.,; Tri'bt'.m) l 1 ._ - ~ci :=d on ·, · l n <'cs - ily have very g reat 

uthori t y indeed. 

• 

• 
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IIIJ Illustrat~on by the Control Counoi1 Law No,10, 

The offeot of the deolaration of orim:l.no.lity of tho Tribunal is, as 
the 1!ribunal pointed out, (ibid.), vroll illustrated by Law No.10 of the 
Control Council for Germany, passed on 20th December 1945 from which 
the Tribunal quotes the following provisions of Art.II, (;,16929): 

" Each of the following. acts is recognized as a crime: .... 
( d) Membership in categories of a criminal group or organisation 

deolarod criminal by the International Military Tribunal • 
• • • • 
(3) Any person found guilty of al'\Y of the crimes above mentioned 

may upon conviction be punishod as shall be dete:nnined by 
the Tribunal to be just. Such punishment~ consist of 
one or more of the following: 

. (ba) Death, 
() Impriaoruoont for life or a tenn of years, ,nth 

or without hard labour, 
(c) Fir.a, and imprisonment with or WJ.thout hard 

labour, in lieu thereof, 11 

The Tri~unal a.dds (p.16929) : "In eff~o·t, therefore, a ~mber of an 
organisation which tho Tribunal has declared to be ~riminal may be 
subsequently convicted of the crime of memb~rshi p and bo punished for 
that crime by death, This is not to assum that' international or 
military courts which will try these individuals will not exercise 
appropriate standards of justice. This is a .far reaching and novel 
procedure. Its application, unless properly safeguarded, ney produce 
great injustice. 11 

IV. Tho novelty of the procedure, ·· 

The novelty of the provision, which is pointed -0ut by the Tribunal, 
consists in the fact that the· result of proceedings to which the 
individual members of the criminal organisation, to be accused later, 
were not parties has effect in these subsequent proceedings, Somo 
procedural safeguaras of the rights of individual members which may be 
prejudiced by the general declaration by the Tri\mnal, arc contained in 
paragraph 2 of Article 9 of the Charter, quoted above, according to 
which the Tribunal, after receipt of the indictment, shall give such 
noi;ice as it· thinks fit that the prosecution intends to ask the Tribunal 
to make such declaration and D.l'\Y ~rnber of the organisation will bo 
enti tlc~ ·to apply to the Tribunal for leavo to be heard by the Tribunal 
upon tho question of the criminal character of tho organisation. 

The Tribunal o.otually applied this provision to a VOij' great extent, 
aa is stated on p,16797: "The Tribunal appointed Comniesionors to hear 
evidence relating to the organisations and. 101 witnesses were heard for 
the Defence before tho Conmisaionors, and 1,809 affidavits from other 
witnesses 'M3re submitted. Six reports were also submitted, sumnarising 
the contents of a great nunwer of further affidavits. 

38,000 affidavits, signed by 155,000P3~ple were submitted on behalf 
of the Political I.enders, 136,213 on behalf of, the s.s., 10,000 on 
~ohalf of the S.A., 7,000 on behalf of the S.D., 3,000 on behalf of 
the General Staff and OKW, nnd 2,000 on b~half of the Gestapo. " 

V. Judicial Discretiou i_n .t.r~.!lP.E1-.!c~A~~n p_f Art~ 

The Tribunal pointed out on p.lu969 that: "Art,9. 11~es the words: 
"The Trib\lll8l mDY declare" so th('.t ae '.Iribww.l is vested with discretion 
as to v,hether it v,ill declo.re any oreaniantion criminal, This 
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disoretion ia a judicial ono and does not pormit arbitrnry action, but 
sho~ld bo exercised in accordance with well settled legal principles 
one of tho moat inportant of which is that criminal guilt is personJ, 
and ·that mass punishments should be avoided. If satisfied of the 
criminal. guilt of o.ny organisation or group, this Tribunal should not 
hesi~ate. to declare it to be criminal because tho theory of "group 
criminality" is new, or because it might be unjustly applied by some 
subsequent tribunals. On tho other hand, the Tribunal should make 
such declaration of criminality so far as possible in a mnnner to 
insure ·that iMocent persons will not be punished .• " 

VI. Knowledge of criminal purposes as ·the teat for personal guilte. 

The Tribunal, on p.16930, - says thn.t a criminal organioation is 
analogous to a criminal conspiracy, in thnt the essence of both is co­
operation for criminal. purposes: "There must bo a group 'bound together 
and organised for a conrnon purpose. The gT9up nruct be formed or used 
in connection vtith the cornrnl.ssion o:t' cri!l'¥3s .denounced by tho Charter. 
Since the declaration with respect to the organisations and groups w:l.11, 
as has been poi.nted out, fix tho criminality of its members, tha.t 
definition should exclude persona who had no knowledge of tho criminal 
purposes or acts of the orgi· nisation and those who r,ero drafted by the 
State _for n~mbership, unless they were personally inplicnted in the 
comnission of acts declare~ criminal by · Article 6 of the Charter, as 
members of ·the organisation. Me;abership alone is no't enough to ccme 
wi thi.n the scope of those declarations • . " 

As will be sho,m in analysing the Tribunal's decision on enoh of 
the accused organisations, the Tribunal, dealing in accordnnce with well 
settled legal principles, generally applied by civilized nations, ho.a .. 
given to its declar· tiona of tho criminal chnra.oter of the organisations -- · 
a form and content different from what at first sight would nppear to be 
provided in ·the Charter. 

'.I.be Charter, in its Article 9, envisages a declnration that the 
group or orgahisation as ' such, ns a body, as a unit, was a criminal 
organisation. Tho ~ribunnl exercisod its judicinl discretion by consi­
derably narrowing tho scope of its declarations by excluding persona who 
had no knowlodgo of· the criminal purposes or acts of tho organisation ard 
those who were drafted by tho State for membership~ The Tribunal's 
ruling tha.t membership o.lone is not enough to come within tho scope of 
these declarations should allay arv misgivings by other courts, particularly 
by· courts in Germaey, in giving effect to ~he provisions of the Chartert 
and to tho dcclar tion of tho Tribunal. As interpreted and illustrated 
by the Tribunal, its declaration does not fasten crirninn.l responsibility 
on Jl'¥3mborship in n criminal organisation itself, as such, but introdooes 
the subjective factor. 'lhe 'l'ribunal I a docloration noi ther rolieva, tl'E 
cour1B in subsequent proceedings of their duty, nor does it t((}ce from them 
tba right to cxamioo the dolus or mens rca of each individual defendo.nt, 
who will be tried for cembership in a criminal orga nisntion. 

In all cases whore tho prosecution will not be able to establish 
ti1.:.. t the ioonber of a criminal organisation ho.d knovrledge of the criminal 
purpose or a.eta of . the organisation, or vmero the accused will be able 
t o prove th.At he was drafted by the State for roomberohip, the subsequent 
1-::-ocoedings · against the individual member in question will l e.<v3 to his 
acquittal, provided always that the accused wo.s not perso,vuly irnplico.ted 
in ttle conmission of nets doc la.rod cr:l.mina:i, by .Ar'd.0le 6 of the Cho.rtor, 
( criJJEs against puf\.C 1 :1u.r c,.,~:unc~ _. r. _~inv:):.: 1.gn i11st hU1MnHy), as o. Jl'¥3mber 
of tho organis' tiono 

.. 
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VII.Tho rovisions 
contrary to se 

are not 

It will be eaen that, interpreted and applied in this way, the 
proVisions regarding criminal m-ganisatione have far leas a revolutionary 
chnraotor thD.n thero is generally aeswood. 'I£ a person voluntarily be­
comes a member . of an organisation or remains a member hnving knowledge of 
1 ts cr1m:l.nal purpose or acts, it is by no means contrary to the general 
principles ot criminal law of civilised nations,.to fasten upon him 
cr:lmi.Ml responsibility for acts canmitted by the grc:up. Although 1he 
provisions of the ar1m1.nal law of individual states regarding the Posa:lble 
parties to a crime difter from State to State, such membership in a 
criminal ' organisation will, under ono denani.nation or another, make 
necessary t~ classification of such individual detondant as ~Lio~ 
criminis, either, etg•·, as in British law, as actual offender prino al 
in th~· first degroo J, as aider and abetter at the time when the cr:lme is 
ccmnitted, (principal in the second degree), or as aooessory before t~ 
fact or, in certain circumstances, as accessory after the tact. 
Corresponding provisions are, of course, contained 1n the crind.nal codes 
of all countries. 

The appropriate provisions of the German Criminal Q)de concerning 
principals and accessories are to the following effect: 

" 4-7. If several persons carry out a or1m:l.nal offence in conmon, 
then ench will be punished as a principal. 

4-a. i~yone who has deliberately induced another to ccmnit a 
criminal offence by gifts or promises, by threo.ts; by misuse of super­
vision or of authority, by intentionol.ly causing or promoti~ a mistake 
or by other mea11s shall be punishable as an instigator. 

The punishment of an instigator shall be determl.ned according 
to the la\7 which applies to the oot ho has knowi~ instigated. 

4-9. Arwono wh? hns by -,rd or <Eed knowingly given assistance to 
an offender in the camd.ssion of a crime or delict shall be punished as 
an accossory before the fact. 

The punieluoont of an accessory before the tact shall be doter­
nd.ned according to the law for the act in which he has knowingly assisted, 
howovor, it shall be modified according to the principles concerning the 
punishloont of atteJI\)ts. " 

The Fronoh Criminal Code of 1810 ( Code .Nnal), as amended, contains 
the following provisions, which are quoted as further illustrations of a 
general principle: 

Art.60. Seront punis comne coq>lioes d 'une action qualitide ·arime 
ou dtSlit, ceux qui, par dons, promesses, nenaces, abus d'autoritd ou de 
pouvoir, machinations ou artifices coupables, auront provoqud A cette 
action ou donnd dee instructions pour la camnettre; 

Coux qui o.uront pro9ur~ des armes, des instruments, ou tout autre 
moyen qui aura servi A l'aotion, sachant qu'ils devaient y servir; 

Ceux qui auront, avco oonnaissanoe, aidd ou assistd l'auteur ou 
lee auteurs de l 'action, dans les tai ts qui 1' auront prdparde ou 
facilitde, ou dans ceux qui l'auront conso111n~e, sans prdjudice dee peines 

ui seront spdcialement portdos par Le prdsent Code oontre lee auteurs de 
complots ou de provoc~Lions attentatoires A la sllrctd intdrioure ou 
cxtdriourc de l'Etat, mOroo dans lo cas o~ le criJoo qui dtait l'objet des 
conspirateurs ou des provocateurs n aura.it pas dtd conrn:ls. 
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Art,61. Ceux qui, oonnaissant la oonduite oriminelle des mal-
fai teurs exeI"9ant des brigandages ou dee viole'noes oontre la s\\retd de 
l'Etat; la paix publiquo, lee personnes ou lea propri~t~s, leur 
fournissent habituellement logemnt, lieu de retraite ou de rdunion, 
seront punie camne leurs oomplioes. 

Art. 265.(L.18 d~cembre 1893). Toute association formc1e, quelle 
que soit ea d~e ou le nanbre de see ioonbres, toute entente dtablie 
dB.l)s le but do prdparer ou de comnettre des crimes· contre lee 
personnes ou lee propr:l.dt~s, constituent un or~ centre la paix 
publique. · 

Art 1266. S1,ra puni de la peine des travaux t'orods A temps, qui­
o~ se sera affilid Aune assoc~ation fol'rnde ou aura participd A 
une entente dtablie dans le but epdcifid A l'article prdcddent. ••••• 

Art. 26]. Sera puni do la ·reclusion quioopque aura s·ciemnent et r'\ 
volontairement favorisd ·10s auteurs dea· cr~s prevus A .l'articlo 265, 
en lour tournissant des instrwoonts _de orizoo, moyons de corroepondanoe, 
logemant ou lieu de rdunion. • , • • • . 

Provision~ on s~lar lines are. contained in sections 5 and 6 and 
211-221 of the Czech ( Aµst:t:l.an) Criminal Code.- · .· . . . . 

VJ.-II.Analysis of tho· Tribuno.l 's 5oneral r.uling. 

Th6 detailed effect of -the TribUnal 'a ruling on this fundan1mtal 
quostion will bo analysed· in; detail below when dealing with the declara­
tions on each of -the accused organisations. In this connection, euffio~ 
it to s8i}' that the ooclaratione made by the Tribunal arc not, in ef't'ect, 
declarations stating the criminal oharaoter of, tho organisat ~.ons, they are 
declarations of the ariminal1 ty of acts or omissions of individuals wm 
were not only 100mbors of these orgarxl.sations, · but who were meni>er11 or 
remained mmbers after having acquired knowledge of trn_eriminal purposo 
or acts of the qrganisations and this only if· they were not drafted tor 

. memb(rc•ship by the State. The ata.tomont that they are personally 
responsible if they were personally implicated in the cOJTmission ot 
criminal ::i.ots, does not introduce aey novelty into the law, ~cause the 
1esponsibility for acts in which the perpetrator ~as personally :lmplicatod 
does not need any support by wtty of dooln.ra.ti9n of c~iminality of the 
orgo.ni~.-tion. 

'.lho fl c tual prnotioo of the courts bofore which subsequent proceedings 
will be conducted, will show what o oosequenoes, if any, the Tribu_nal • s 
declarations vrill have on the proceedi~s against individual meni:>ers. 
As tho Tribunal has excepted from its declarations thope persons of whom 
it cannot be proved that they had lcnowleclge of the criminal character of 
the organisa~ion,· and those persons who were .drafted into the o~ganiaation 
by the. ~rman State, it docs not seen that the burden of proof to be 
discharged by the prosecution i~ subsequent proceedings has been eased at 
all. . 

This statement of tho writor' s personal view doos not pui-port to 
express an opinion on the corroctnoss or soundness of the Tribunal• s 
ruling, nor does it imply that more sweeping declarations would have 
served the co.use of just retribution bettor and would have more· 
facili tatod the task of prosecuting and judj_rJin.1 authorltica charged 
with tho uut ·· to giv.: off .... ct to th'3 Nuronborg judgroont. 
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. 1ho Tribunal ht state d, in giving its roaaons for its decision 
re the Re ich Cabinot (pp.169631,1..; sue bolow, para. r, of ~his paper, 
t~at a deolo.ration obvlatos the necessity of inquiri~ ns to the 
criminal oharaotoi- of t 1e orga.nioo.tion in the later triol of members 
who nro accusod of participating through membership nnd thus saws 
much tim and trouble. It is, of oourso, much more difficult to 
osto.~lis~ in criminal procccc:!:ings tho guilty knowledge of an ncousod 
inc11vidual, than tho criminal purposes of an orgo.ni::Jntion of the ld.nd 
of those that were declared criminal by the Tribunal. 

µ;. Gono~nl Rocommenc1ation,s by the 'lH.bunal de loge forenda. 

. On pp.16930-31, we find the follomng stateinont by the Tribunal: 
"Since declaru tions of criminality which the Tribunal makes · will be 
used by other courts in tho trials of persons on account of their · 
mcmb rahip in · tho organisations .found to bo criminal, tho Tribuno.l 
f l cls ft ~ppropriatc to mokc the following rocomoondntions: 

(i) . That so far as possible throughout tho four zones of occupation in 
Gcrmn,ny ,. tho claasificat.ions, sanctions and penal ties be standnrdizod. 
Unif'ornd. ty of tre t ;~nt s o f ,J:.c a z procticF.>J. 3hould be a b .. sic prinoiplo. 
Thi s dooa oot, of courst! , m.:;~ tho.t diccrotion in sentencing should not 
be vested i n•thc cuurt; but the discretion should be within fixod limits 
appropriate t 0 th~ nu~o of the or:Lme. 

(2) Lo.w No.to, to whir:h reference ~s al.rcndy been made:, leave:J 
punishment ontiroly ln the discretion of the trial court ovon to the 
extent ·of inflictine the death peno.1 ty. · 

Tho De-Nazif'ication Lnw of lrulrch 5, 1946, howeve., po.aoed for 
Bavaria, Gre:::.tcr-Hesso and Wuerttombcrg-Ba.don, provides definite 
sontencua for pui,ishnont- i'n each type of offenoo • The Tribunal rocom-
nxmda that in no ca.so should punishment ~osod under Lo.w ?To.10 upon 
aey me1wer of an or ganil..la.tion or group declared by the Tribunal to be 
criminal oxceod tho punishment fixed by the De-Nazifiootion Law. No 
person should be punished under both lo.wo. · 

· (3f The Tribunal reconaond3 t ::i th1:J Control CoW'lcil that La.w No.10 be 
· runend~d to proscribe limitations en the punishloont which may _be impoeod 
·ror .. rombcrship in a criminal p;:-oup or organiantion so tha.t .s~~h punish­
roont shall oot excocd the puniahmen~ proscribed by tho ~-~~~ioation 

II • • • .• 
Law_. .. · . ....... .. .. ... . 

Tho Indictmunt, (British Corrmnnd Paper CmJ.6696) om..uror_ates undor 
II, p. 3, tho group:.: o;r orgo.rd.sn.tions for wros0 rJccla.ring crimiool the 
?.rosecution rod asked: 

• 11 II. Tho fallowing ore: nDJOOd as Groups or Orgnnisntiona .( since 
c'1 is~olved) vrhich she ld b e a1.,ol.nred crimineJ. by renson of their o.irns 
nnd t he 1ooru1s used for the acoont>lishmmt thoreof nnd in connection 
with th conviction of such of the nruood defendonts as were · JTWlmbers 
thereof: DIE REICHSREGIERUNG (REICH CABINET); DAS KORPS DER POLITISCHEN 
LEITER DER HA'.rIONALSOZIALISTISCHEN DEUTSCHEN ARBEITERPARTEI (LEADERSHlP 
CORPS OF THE NAZI PiffiTY); DIB SCHUTZSTJ~ DER NATIONALSOZIALISTISCHEN 
DEU'l'SCHEN AfmEI'l'ERPARTEI ( conunonly knovm as tho "SS") o.nd including 
DIE SICHERHEITSDIENST (coJJ100nly known .as the "SD"); DIE GEHEIME 
ST/.A.l'SPOLIZEI (SECRE'l' STA'.rE POLICE, commonly knovm ns the"GF.S'.1'.APO"); 
DIE.STURMABTEil..UNGEN DER N •• D.A.P. ( commonly kncrt'm us the "SA"); o.nd 
tho GENERAL ST..i\Flt' c.ncl I IGH 00:MM.A."ID c,f the GERMAN lffiMED FORCES. " 



More dotailod definitions of the groups and organisations are 
contained in Appendix B of the Indictment, on pages 40-44 of the British 
COIIIDMd Paper. 1'ho Jud~nt docs not follow the order of tho Indiot- · 
ment but takes· first those organisations which havo been found criminal 
(pp.16932 and following) nnd deals nt the ond with those organisations 
with regard to which no deol.o.ration _has beon made (pp.16963 and following). 

This paper follows the order as it is contained in the judgnl'Jnt. 

XI, The Leadership Corps of the Nazi Party, 

It is not proposed to recapitulate in this connection,. the orimas 
o.nd criminal schemes for which the Leadership Carps has boon held 
responsible in the JudgDX3nt, as they are sot out on p.16932-16939. 

~ o~nolusions by the 'l'ribWl9.l oro ns follo.ro; {pp.16938/J): 

" Tho Leadership Corps was used for purposes which were criminal under r", 
tho Charter and involved tho Gerrnanisation of incorporated territory, the 
persecution of the Jews, nnd administration of the slave labour programne, 
aml the mistreatment of prisoners of wnr. 1ho dof'e~ts Bo:rmonn anl 
Sauo~l, who were members of this organisation, were llJnong those who used 
it for ·these purposes. Tho Gauloitors, the Kreisleiters, am the 
Ortsgruppenleiters participated, to one dogrco or another, in those 
criminal programnes. 'Ibo leiohslei tung ns tho sta:f:f organisation of the 
Party is also responsibl~ for these criminal progromnes ns woll as the 
heads of the various staff organisations of the Gauleiters and Kroislei-
ters. '.Iba decision of the Tribunal on these staff organisations 
inoludos only tho Amtsloiters who wore heads of offices on the staf'f's of 
the Reichsleitung, Gauleitung and Kreisleitung. With respect to other 
staff officers and party organisations attached to the Leadership Corps, 
other · than the Amtsleiters re'fen-ed to above, the Tribunal will follow 
the suggestion of the Prosecution in excluding them from the declaration. 

It will be seen that the Tribuno.l applies here its general rules 
elaborated by it (see supra V) .aocording to which only those persons 
fall under tho Tribunal's declaration who beowoo or remained members 
of the organisation with lmowledge that it was being Used for the 
comtd.esion of acts declared criminal by Article 6 of the Charter, or 
who were personally illt>licated as members of tre· organisation in tho 
camd.ssion of suoh crime. 

The deolarat1'ln is based on the faot that the: Leadership Corps 
ho.a been f'owld guilty of war crt100s and criroos against humanity. AB 
it is the general attitude of the 'n-ibunnl, described in detail in 
Doo .• III/62 (pp.6 et seq,) that acts oonrnittod befor e 1st Septeni>er 1939 
do not 5enaral1Y fall under tho torD of a oruoo · or,oinst humnnity, the 
Tribunal has excl,1ded from its fin ing, persons who had ooased to hold 
positions in tho Lva<Jorship Corpe prior to 1st Soptomber 1939. 
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Thia finding proccuds on tho understanding that no act committed 
'before lat September 1939 could havo beon either a wn.r or:lme or a crime 
against humanity. Though this is tho general attitude of tho Tribunal, . ' 
the Tribunal b&I! nnde exceptions whore the particular facts of the onse 
of the individual dofondnnts wnrro.nteu it ( soe Doo.IlI/62, paro..X). 

Obviously the Tribunul . did not consider these oxoeptional cnses 
relevant enough to provide for them in connection with the statemnt as 
to the Cl"iminali ty of 1m crgnnisation. 

. It will be noted that the finding of the Tribunal speak& oozy of 
war crilms nnd crimes against humanity and does not speo.k of orimes 
against peace or which tho Leadoi,ship Corps was also noouaed (p.41 of 
the Indictment). Tho lo.ttcr were neo~esarily or predan:l.nently camd.tted 
before lat September 1939 but the Tribunal did not rnalo3 n statement to 
the effect that the Leadership Corpo or tho Nnzi Party was responsible 
for them. Otherwise the time linit (la·~ September 1939) could not have 

. been decreed. . · 

XII.The Gestapo nnd SD, 

• The conclusions .r cr. iing criminal aot;lvi tiea of the G;stapo and 
SD as contained· on pages 16948/9 :ire ns follows: 

· 11 The Gostnpo ana SD V1crc used for purposes which ffllre criminal under 
the Cho.rtor, involving tho porsocution and extennination of the Jews, 
brutalities and killings in conoentro.tion canps, excesses in the a~ni­
strntion of oocupi · - torrtories, the .6.dministrntion of n slave labour 
progrommo and tho rnistre · tme nt and murder of priso!1ors of war. The 
defendant Kal tenbr1.1nner., who wan a r.x.nibor of thi:s organisation, was 
among those who usocl it for these purposes. In dealing with tho 
C:cstnpo tho Tribunal includes all executive and administrative officials 
of .Arnt IV of the RSHA or concerned with Gestapo administration in other 
departments of, the HSHA and all . local Gostnpo officials servi~ both 
insiae and outside of Germany, including the members of the Frontier 
Police, but not including the members of the Border and Custans Protection 
or tho s ecre~ Field Pulice, except such members aa have . been specified 

· aoovo. At the suggestion of the Prosecution the Tribunal does not 
Jnclud9 per sons exployud by tho Gestapo for purely clerical, stenographic, 
· jnnitor°inl or Rimilar unofficial routine tasks. , -In deali~ with tho SD 

. t he Tt:ibt, /'l.l " .cJ.udoe .tI:1.•:;3 I...:r ~ . • VH r .• , V (Jf ➔; ho P.Sil/i. nnc:1 all other 
100;1 • ui.... of t c: i!1 $ • ool~.lai~ -t.i,u J 1',o 1. r opre scnt o.t:-. · s nnd agents, 
honorary x'mcl other-Hi.so, wh~thcr they w~re technically- meooers of the SS 
or not.\ J 

. The Tribunal deal en to be orirru,nal. within the tooaning of the 
Charter the group composed of those meooors of the Gestapo and SD 
holding the positions enumerated in· the preceding po.ragro.ph who becan, 
or remained ioombers of the organisation with knowledge that it was 
being used for the coiiiiiifsalon of acts declared orlmlnal by Article 6 
of ·the Cho.rter 1 or~~~ _crsonally inplicated ns 100mbors of the 
orgnnisation in the ;con!!!:!,aaion of such oriJM~• .'lb~ bssis for this 
finding is tho participat ion of the organisnt1on in war crimas and 
crimes ngninst ~urDru1tty ·connectcd vr.l.th the war; this ' cyoup declared . ... . ... ····· ______ __:._:__ ___ ....;~----~-------------
(it) Thi s po.rt or ' the jud:9"11ont ·wns la.tar corrected. by t~e Tribunal by • 
the following statcrent: "Bocat\se the prosecution had express~ excluded 
the honarn.ry inf " ·rs who were not ioombers of the SS, n·nd ioombers or the 
Abwehr who were tran~f orrcd t 9 _ thu SD, the Tribunnl. also excludes those 
peroons from tho SD which was declared criminal. (p.16969) • 

... .. . . . . . . . 
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Here the sruoo applies as has been said in too preceding paragr~h 
with rospeot to the oriminali ty of the Leade:!'ship Corps of the Nazi , 
Party nnd tho fixing ot the t~ limit (1st SepteJTber 939). Both tm 
SD, which wns indicted as. ~art of the ss, and the Gestapo, were in tho 
indio~nt (pagoa 42 and 43), oharged also under Counts 1 and 2 . 
( oonspiraoy o.nd ori.looa against peace); tho Tribunal did not make a 
atatenx,nt to 1h, etfoct that these organisations were ~sponaible tor 
crimes against peace and it therefore applied also to them the time 
lim:lt ot lat S,ptember 1939. 

XIII. The 88. 

About the criminality of the ' SS, the TribWl&l states, inter o¼ia, 
on p.16953, the following: "Crimiruµ k>tivi.ties: SS units were ao lve 
participants in the steps leading up to &ggl'E!ssive war. h Verfue­
gungstruppe was used in the oooupation of the Sudetenland, of Bohemia 
and Moravi.a and of Memel. The Henlein Free Corps was under the 
jurisdiction ot the Reichs Fuehrer SS for operations in the Stdetenland 
in 1938 and the Volksdeutsohe Mittelstelle fi~anoed fifth column 
aotivi.ties there. 

nte SS was even a more general participant in the oonm:l.ssion of 
War Crimes and ·Crimes against Humanity. " 

nte oonolusions at which the 'h-ibunal arrived with regard to the 
SS are stated on pp,16958/9, as followe: 

" '.lhe SS was utilized for purposes which were criminal under the 
Oharter involving the . persecution ana extermination of the Jewe, 
brutalities and killings in concentration oaq,s, excesses in the adll)in­
istration of oooupl~d territories, the administration of the slave 
labour programne and the mist,;-eatmant and nurder of pr:isoners of war. 
The defendant Kal tenbrunner was a member ot the SS :IJDplioated in these 
activities. In deali~ with the SB the Tribunal includes all persons 
who have been officially aooepted as rr.anbers ·of the 88 inoludi~ the 
meni>ers of the Allgemeine SB, members of the Waffen ss, members· of the 
SS Totenkopf' Verbaende and the meni:>ero of aey of the different police 
forces woo were members of the ss. The Tribunal does not include the 
so-co.lled SS riding units. The Sioherheitsdienst des Reichsfuohrer 88 
( conmonly known as the SD) is dealt with in the T_ ribunal' s Jud~nt 
on the Gestapo and SD. 

. . 
Tha Tribunal doolarea to be orim1nal within the iooaning of the 

Charter the group co~se·d of those persons who had been officially 
aooepted as ·~ni>ers of t lie SS ·as enumerated in tho preceding paragraph 
who became or remained members · of the o anisation w:I. th knowled e that 

eoare c n 

in 
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It will be seen that the Tribunals conclusions do not speak of the 
utilization of the SS in the steps l eading up to aggrecsive wai·, al though 
their partioipation in the or:l.Joo against peace is expresoly enwoorated 
among the o~nal activities on p.1695;. 

Because the 'l'ribunal did not mention ill i ta conclusions the part 
pla.ved by the SS in the cri.Joo against peac~, it applied also in the 
case of the SS the tin> limit of 1st September 1939, although it had 
established their part in the steps,leading up to SBgressive war, 
particularly their part . in the OCOUJll tion of the so-called Sudetenland, 
of Bohemia and Moravia, and of the .t.Emol territory 0 

XIV. The SA. 

The SA was ind~cted under all four counts, (page 43 of tho 
Indictmen.t). . The concluaions arrived at by the ·rribuna.1 dth regard 
to the SA were as follows, (p.16962): '>up until the purge beginning on 
June 30, 1934, tho SA was a group o~osed in largo part of ruffians 
and b~~ies who · participated in the Nazi outrages 0£ that period. It 
has not been mown, ·.however, that those atrocities wore part of a 
specific plan to we.go aggressiv vrar, and tm ·r r i bunal therefore cannot 
hold that these aotivitius· wurt: criminal undor thv Charter. After the 
purge, the SA was re'ducod to the s-tntus of a group of unimportant Nazi 
hangers-on. .Athough in specific instances same units of the SA were 
used for the comnission of War Crimes · and Criloos against Hurnani ty, it · .. · 
cannot be said tha t its rrr:,mbors generally pnrtioipated in or even knew 
of the criminal acts. For theso r .::£1. :1ons the Tribunal does not declare 
the SA to bs a criminal organisation within the meaning of Art.9. of 
the Charter". 

The Tribunal's Judgm3nt on the 5A i s an application of its inter­
pretation of the tonn 11 c r iroos against humanity" nc. ·o'3itig restricted to 
inhumane nets connected ·11:.th the wnr. 

YY. The Reich Cabinet (M.:ijority Dccisi2.l!.J.. 

The Tribunal ma.de tho following observat ion,., r egard :ing tho 
application by the prosecution th.ut tho Rolch Cab ' not should be declared 
a criminnl 6roup or organisation (pp ., 1696314), 

11 Tho prosucution has nEUOOd as a crim.i.nal or unisation tho Reich 
Cabinet (Die Roichsregierung) consisting of mon~e r s of the ordinnry 
cabine t after January 30, 1933, roomberiJ of the Council of Ministers for 
the Def nee of the Reich and roombora of the S c:rot Cabinet Council. 
The Tribunal is of · opinion that no declaration .of criminality _shoulp 
be nnde wi.th respect to tho Reich Cabinet for two roasona: (1) because 
it is not shown tha t after 1937 it ever really acted a 3 a group or 
organisation; (2) becnuso the group of persons he r e charged is !2, 
small that ioornbers could be E_onv niently tried. in p7oper cp,_soa without 
resort to a declara tion that the Ce.binet of :vh1ch tney were meri>ers was 
criminal. 

As to the first reason for our decision, · is to be observed that 
from the time that it can be said that a conspiracy to nalce aggressive 
war existocl the Reich Cabinet di.d not constitute a. governing body, but 
was merely an aggrog tion of administrative officers subject to the 
absolute control of Hitler. ot a single mee ting of the Reich Cabinet 
was held after 1937, but laws vicrc ra:...J r. 1tod in the nruoo of ooo or 
more of tho cabinet l'll{: J.iliers. The ~0cr t Cabinet Co ncil never met at 
all. A number of the cabinet roo;nbccs wer e undoub 1.cdly i nvolved in the 
conspiracy to make u rrva~-;'- or.1.r; h.i t tht.:y ,,.rere involven a n individualo, 
and there is no oviuonce that the c .bi u\., t u a gro 1p or o.cgo.niso.tion 
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took any part in those crimes, It will be remembered that when 
Hitler disclosed his aims of criminal aggression at the Hoszbaoh Con­
ference, the disclosure was not mo.de before tho cabinet and that the 
cabinet was not consulted with rogard to it, but, on the contrary, 
that it "MlB made secretly to a small group upon whom Hitler would 
necessarily rely in carrying on tho war. Likewise no cabinet order 
authorized the invasion of Poland. On tho contrary, the defendant 
Schacht testifies that he sought to stop the invo.sion by a plea to the 
Commander-in-Chief of the Al'7J'\Y that Hitler's order was in violation of 
the Constitution because not authorized by tho cabinet. 

It does appear, however, that various laws authorizing acts which 
were criminal under the Charter were cirrulated among the members of 
the :Hcich qabinet and issued under its authority signed by the rnembex-s 
whose departments were concerned. This does not, however, prove that 
t he Reich Cabinet, after 1937, over really acted as an organisation. 

As to tho second reason,it is clear that those members of the 
Reich Cnbimt who have been ilt of crimes sh<li.d be bro ht to trial; 

er o t m are now on ri fore Tr t 

claration could have a rtanoe Any ot rs who 
are guilty should also brought to trial; but nothi~ would be 
accomplished to eX})edito or facilitate their trials by declaring the 
Reich Cabinet to be a criminal organisation. Where an organisation 
with a large ioombership is used for such purposes, a declaration 
obviates the necessity of inquiring as to its criminal character in the 
later trial of members who are accused of participating through rneni>er­
ship in its crimina.l purposes and thus saves nuch time and trouble. 
There is no such advnntago · in tho co.se of a smnll grrup like the Reich 
Cabinet. " 

From this verbatim quotation it appears that in not making the 
declaration asked for by the prosecution, too Tribunal. did not express 
an opinion on too merits of the co.se,namely on the question whetmr or 
not tho persons forming the Reich Cabinet were guilty of oriJoos or not. 
The decision of tho majority to reject tho prosecution's application is 
based on two grounds, which · of a rocedural na ture on The 
first grO\md, nrurely t at after 193 t Re c Ca ine never really 
act as a group or organisation, wnounts to saying that, as far as the 
time considered rolevo.nt was concerned, tho Roich Cabinet had ceaaod 
to be a "group or organisation" within too meaning of Article 9 of the 
Charter nnd that therefore the deolnrntion asked for could not be made. 
It is a consideration of adjective law and by no means a consideration 
of substance or of the mori ts of tm case which forms the first ground 
for the rejection. 

Thu second ground is still more a procedural one. It has. been 
quoted under V, supra, from p.16929, that the Tribunal considered 
itself vested v ith discretion as to v.hether it would declare any 
organisation criminal. This discretion rrey be based either. ~n reasons 
of substri nce, or on reasons of procedure. Here the Tribun~ was of 
the opinion that the group of persons charged was so small lest:Lmnted 
49 roombers of whan 8 were dead and 17 on trial, loaving 23 at the most) 
that m;;.mbers could be conveniently tried in proper cases without resort 
to a doclnro.tion by tho 'lribunal. 

~I. Too Rei.£h...9.~~~n.21...(~i.s~.9~ t l}g . gpi!)Jqn of Ma .:e.:r. Go_neral_Jll:!g. tohenko). 

Paragraph V of tho dissenting opinion by Mo.j.Gen.Nikitchenko states 
tho. t he could not agree -with the :':'Ofusal by the Tribunal to declare 
the Hitler GoverrJOOnt a criminn.l 1,rgani::1ntion. On pages 19 - 21 of his 

I 



dissenting opinion, 1iaj.G-Oo,Nikitohe n' .o suminarises in detail a ·coneider­
p.ble number of fMts c, at l>lishod by the TribWl 1 vilich, in his opinion, 
mad~ it untenable and rut~onally incorrect to refuso to declare the 
Reich Cabinet, the directing orgo.n of the State with a diroct and 
active rOle in tho ·11orking out of ·tho criminal enterprises, a. criminal 
organisation, A r oproduc liion of thu d etuiled r eaoona adduced by M.'lj. 
Gen,Nikitchonko is outsido tho purpou, of t his papcre 

To the first af the two reasons on vilich tho ma.jori ty based their 
decision , namely that it ½us 1ot shown th~t, after 1937, the Reich 
Cabinet ever roally acted a:.1 a £70UP 01· organiantion, the Soviet Judge 
l"l:lplied that tho ~erdict of the Tribun, 1 justly pointed out certain 
•peculiarities of tho Hitler Govcrnmont, us tho db·ccting organ of the 
State, nruooly the absonoo of regular c ~binet 100etines, the occasional 
iesuanpe of lava by the individu~l ministers navir~ unusual independanoe 
of action, the troioondous porsonnl povror of Hitler hirnsolf. In Maj. 
Gen.Nikitchonko's view these puculiaritie~ did not refutu, but on tho 
contrary further confil"n3d the c onclusion that the Hitler Government 
waa not an ordinary rank arrl file cabin0t, but a criminal organisation. 

Maj.Gen.Nikitchenko doos not 3oal n:i.th tho second rcaoon on which 
the decision of the m1jority r~s tcd, lllUOC' ly thnt the group of persons 
was so amall that roombcrs co ·ld be convonicntly triad in propor oases 
wi. thout resort to a dccluro. ion th, t tho c:>.bioot of wh:i..ch they were 
members was criminc.1. 

From Maj.Gen.Nikitchenko's cl.ssunting opinion it appear~, !'lowever, 
by implication, that he clid not share the !lVljori ty 's view which was 
based on grounds of procedural expcdienoyo 

On p.21 he said thc:~ t the stn.tom;ot asked for by the _rosucution 
regarding the Reich Dor"enco Council ho dad by Goering ought to have 
been modQ. He recalled thot the foll owing were membors of the Defence 
Council, in addition to Gom·ing: Hess, F'.cicl~, runk, Keitel, Raeder, 
and I..arnioors 0 It vril l be suon th:'l t all tre 11K3mbors of tho Rdch Tuf'enoe 
Council, with the excuption of one.:, ( Lommors), were ootually in the 
dock bof ore the 'Iribunal ancJ wer e aJ.so found g1.1il ty a.n~ sentenced. 
The practical effect of the decl ution regnrding tho Reich Defence 
Council would, thcroforu 1 huvu haci l.H'foot only with regard to one member 
of this organisation, n,"\Jncly Lrunrocr::i. It is thor efore clear that Maj. 
Gen.Niki tch uko did no t consider a ducla.r tion by the Tribunal to bo a 
mtt r of proce =lur··l c:::-:pcuic.ncy "ri t h r , rel to RUbsoq1ent proceedings 
only·, but that in his view it Vll tJ u mat tor of lo gal, ,,ocvn.,1. c,:i.· political 
importoncu transcending questions of atl jective lm,. . 

XVII. The Gcne~tnff a n ' Hi0h Comr,nr,u.,:_ (Mn j orl ~_poc:t.p_~ocl. 

:1.he Trib mal a clincd t o ma.ke a doolaration of crimino.li ty with 
r espect to the General Staff and High Conmand far the follovrlng 
reasons, ( p.16965); " 'l'he !)Umber of p ·rsons chargucl, whil~ larger than 
that of the Reich Cabine t, i r; ::i~il~. t:;o mnal l t ha t individual trials of 
theoe officers would cc o11 p. is, the purpos<J hero sought bottur than a 
declaration suoh as ts rcqlK;st d, Bttt a 1TOre compelling renson is 
that in the opinion of the T:cibunal, t, 1u Gcnert.J. Staff ond High Command 
is ne ither an "organisat ion" nor a "group" within the meaning of these 
tenns o.o uood in Article 9 of the Uhartor. 

So~ conment on the nature of t his llo ed group is r equisite. 
According to the Indi tment anJ qvi1fonco befor the Trib1mal, it 
oonsista of approximately 13 of i o r 'J , Uvin a.nu dea~ , vmo at any time 
during the puri from Febrnory 1938 . vlhun Hj t l r reorganized the kmed 
Forces, and lay 1945, ·, en Gcnnn ny s : J. '- ,.rfr.r cd, h n c r tEd.n positions 
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in tho military hiernrohy. 'lbose zoon were high-ranking offioors in 
the three armed services; OKH - Arn\Y, OKM - Navy, and OKL - Air Force. 
Above them was the overall ariood forces authority, OKW - High Comrmnd 
of the O:rman Anned Forces with Hitler a.a tho Supremo Oamnander. The 
of'fioers in the OKW, including dof onda.nt Kei tol as C.'hie:f of the High 
Comnand, were in a sonse Hitler's po1sonal staff. In the larger sense 
they co-ordinated and directed the three services, vii th particular 
e111>haaia on the functions of planning and operations. 

Tho individual officers in this al loged group were, at one time or 
another, in one of four categories; 1) COlilllMdero-in-Chiof of one of 
the three services; 2) Cllief of 8 taf'f of ono of tha three services, 
3) "Oberl>efehlshaboro", the field oaminnders-in-chief of one of the 
three services, which of course comprised by far the largest nuni>er of 
these persons; or 4) an OKW officer, of which there were three, 
defendants Keitel and Jodl, and the lattor's· Deputf Chief, Warlimont. 
This is the meaning of the Indictioont in its use of tho t orm "Genero.l 
Staff and High Comnand. " · 

The prosecution bas here drawn tho line . '.l.'he Prosecution does not 
indict the next level of' the ndlitary hiore.r-.:h:.r consisting of oanmanders 
of anJ\Y corps, and equivaleint ranks in the 1rf.l.vy und Air Forco, nor the 
level below, the division 00JT1Mnd~rs or thuir eq1..rl.valont in the other 
branches. And tho staff offioors of tho four staff col?lll8llds of OICW, . 
OKH, OKM and OKL are not included, nor l'..I'O tho t1·ained specialists who 
were customarily called Gemral Staff Officers, 

In effect, then, those indicted ao member::i are military leaders of 
the J&ioh of' tho highest rank. No sorio1~ effort ,.,as mnde to assert 
that they ooq,osed an ''organisation" in th.e sense of Article 9. The 
assertion is rather tha.t tooy were o. "group", which is a wider and more 
embracing term than "organisn. tion". · 

1h> Tribunal does not so findc According to tho· e, idenoo, their 
plaming at staff level, the conRtant oonfe1~nces botwoon staff officers 
and field commanders, their operational. t echnique in tho field and at 
headquarters was much the samo as thnt of tho o.rmi.0::1 , navies and air 
forces of all other countries. Tho overall effort of OKW at co-ordina-
tion and direction could be matched by a similar, thcugh not identical 
form of organisation in other military forces, such ns tho Anglo-

• AJoorican C.:mibined Chief's of Staff. 

To derive from this pattern of thoir activities the existence of an 
association ar group does not, in tho opinion of t11e Tribunal, logically 
follow. On such a theory the top commanders of ovory other ootion are 
just such an association rather than what thoy actually are, an 
aggregation of mili tnry roon, a number of individuals who happen at a 
given period of tinX> to hold the high-r~nking military positions. 

Much of the evideooc and tho nrguroont has centred round the quostion 
of w:wther roorooership in thesu organisations was or was not voluntary; 
in this case, it seems to the Tribunal to be quite beside tho point, 
For this alleged criminal organisntion hns ono characteristic a con­
trolling one which sharply diotinguishoa i-1; from the other rlve indicted. 
\Vhon an indi'ridual bocam:, a roombcr of the SS for insto.nce, he did ao, 
voluntarily or otherwise, but cort:iinly with tho knowledge that he wns 
joining soroothing. Int he case of tho Gonornl Staff and High <l:munand, 
however he orul.d not know he wo.s joining a g.'!'oup or orgnniso.tion for such 
organis~tion did not ex:f.at exc-..i:,t- in tho chnrgo of the Indiotroont. li9 
know only tho.t ho had nchi.orod a cor ~,. ir1 high rank in one of tho three 

.. 
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services, o.nd could not be conscious of tho fact that he was becoming 
a membor of anything so tangible as n "group", as that word is oamionly 
used. His relations with his brother officers in his own branch of 
the service and hie a.esociation with those of the other two branches, 
wore, in general, like those of ether services all over the world. 

The Tribunal therefore does not declare the General Staff and High 
Comn&nd"to ·be a criminal organisation1 " 

It will be seen that this decision also rests on procedural grounds, 
namely foremost ori the gr;-ound that the Ceneral Staff and High Carmand are 
neither an organisation nor a group within the meaning of those tenns as 
used in Article 9 of tho Charter, and also on tho ground of procedural 
expediency ( small nllli>er of persons involved). 

Here also, the Tribunal made it entirely clear that its decision 
was not an expression of an opinion on the merits of the case, oomely 
on the question whether or not the leaders of the G3nnan Armed Farces 
had oonmitted oriloos falling under Article 6 of the Charter. On the 
contrary, the Tribunal expressed its view regarding the criminality of 
very maey high ranking German officers in the following words (pp.16967-
16968): "Although the Tribunal is of the opinion that the tem "grotp11 

in Article 9 must mean something more than this collection of m:l.litary 
officers, it has heard nru.ch evidence as to the participation of these 
officers in planning and waging aggressive war, and in oamd.tting war 
cri.Joos and crimes against htunani ty. This evidence is, a.a to many of 
them, clear and convincing. 

They have been responsible in large rooasure for the miseries and 
suffering that have fallen OJ'l m:l.llions of man, women and children. 
Thoy have been a disgrace to the honorable profession of arms. Without 
their military guidance the aggressive ambitions of Hitler and his 
fellow Nazis would have been aoadom1.o and sterile. , Al though they were 
not a group falling within the wcrds of tho Chnrter, they were certainly 
a ruthless military caste. The contemporary German militarism 
flourished briefly with its recent ally, National S:>oialiam, as well as 
or better than it had in the generations of the past. 

Mat\y of these men have made a mockery of too • soldier's oath of 
obedience to military orders. When it suits their defence they sa_y 
that they had to obey; wren confronted with ·Hi tler 1 s brutal crimes, which 
are shcmn to have been within their general knowledge, they say they 
diuobeyod. The truth is that they actively participated in all these 
oriJms, or sat silent and acquiescent, witnessing the comnislion of' 
crimes on a scale larger and more shockl.ng than tho world has ever had 
the misfortune to know. This nru.st be said~ 

It will also be remembered that all high-ranking soldiers and 
sailors who were accused before the Tribunal, (Keitel, Jodl, Ro.eder, 
Doeni tz) were found guilty o.nd sentenced to severe penal ties. 

xvm. Tho General S;aff' and High Ocmnand. (pissent.~ruopinion of 
Major General Nildichenko1 J 

The Soviet Judge, in paragraph VI of his dissenting opinion, 
(pp.22-30), stated that the rojeotion f the ncousati?n of criminal 
activity of the General Staff aoo of the OKW contradicted both the 
actual situation and the evidenoo aubm:Ltted in tho course o-f the trial. 
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He oq,hatically oontracUotod the roasons of the majority- wltil ho 
formulated as follon, (p.2lt,)z "(a) That tho oriloos woro oomnitted by 
represonto.t1ves ot tho General Staff and of tho OKW aa private • 
:i:ndividUAl.a and not a.s mombors of a. oriml.no.J. conspiracy, (b) That 
tho Gonoral Staff nnd the OKW Wore merely woapons in tho ho.nda ot the 
conspirators nnd interpreters or executors of the conspirators• will,• 

1be following is a sunmnry of his gonoral propositions which ho 
illustrated with quotations fran the proceedings and tran the doouments 
submitted: 

( 1) h :·.ea.ding reprosentatiws ot · tbJ Genoral. Staff and ot the 0Jt1r, 
a.long with a smo.11 circle of the higher Hitlorito officials, woro 
called upor. by the oonapirotors to pl\rtioipate in the dowlopimnt and 
the realisation of tho plo.na of aggression, not as passive fum,tiona.ries, 
but as aotiw participants in the conspiracy ago.inst peace and humanity. 

(2) OKW and the Gcnerol Staff issued tho tnost brutal decrees and 
orders for relentless meo.suros against tho una.rmd peD.Oetul population 
and tho prisoners of war, 

(3) 'lhe High Oomnand, nlong with the 88 and tm> Police, is guilty ot 
too most brutal police actions in tho ~oupied regions, 

(4-) The represento.tivos ot tm High Oomnand noted in nll tho esohelona 
of the OntG' as menbers of a or:l.minal group. 

.. , 
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XII/65. 

4th New lb r, 1946, 

lfothorlancla c;tsoa rcenrding tho 
or1m:Lnnl roaponsib111ty of 

11dm1nistra.tors ·of soizod pr.oporty nnll 
other air.11.l~r questions. 

At the meeting of Conmd.ttee I on ·the 19th July 1946, ohar e 241+ (JJ7~) 
was referred to Co1Wllittee rn. 

At the meeting on the 31s·t July 1946:1 oharge 281 (3627) was odJoumocl, 
and at the meeting on tho 16th uotoi,er 1946) oharge 35l,. (4154) ,rae acl-
Journed. · 

I nade enquiries as ·to the opinion ot tho Depar·tment at Justioe. 

The Department ot Juatioe lnt'Ol'lilOd mo that legal action& to raccwei­
real property mre neorly ,-lwayu aucoaa1-tul. even when ~hib propert1 had 
been tranbtereod to a third party. · 

In oonneotion with the oontenta ~ the law oonoemed, H ia praotioally 
impoa~ible in th~se oases tor the present poasussOI' ot real propert1 to 
make his "bona tide• ailiA:lssable. 

It he . aaao"a .. he . 4:id -nol. k. n. ow.· .;hnt H vas Jewish real i.>ropori7, 
he will always be met v,i th the Q.bjeotion that had he used non4al oaro# 
he oould have known the origl':l ot tho property, 

2. Under tht Netherlands system ot. pgiatration of raal property•trana-

,. 

aotions, it 1a usual to consult the register~ oono-0rned bofore the deal. 
To eek for a "oe·atioate ot origin" the. ti tlo of po:;i&eaaion of the seller, 
is not enough booause in the previoua transao·tions a proper· title nd.ght 
be laoking. 

'.l'hia ._a even more importan·t during the oooupation, 

Proper notarieu publio always informed ·thoir olient whether the 
tranaaotion oonoemed original Jewish t>roperty. ~an~.o oouu:, pib1i.o wh> was 
a oollaborater, tor .. uoh tranaao-dons, baa to suffer the oonse .• uencea tor 
·the namoa ot ■uoh were well nown during the vrar. ~lhoever did a deal 
without emploJing the so:rvioea ot a notary -publio a·i; all, aoted oarelesaly, 

The auove men·i;ionod applioa n a fortio1 i" to "Verwal t~• who al,,ays 
~• who the original OHner was. 

It the oonf'isoation of Jewish property by ·the Gorman · nuthoritiea waa 
illegal, ·t;he "Vorweltor" who bought this property ·or any good.a· belonging 
to it, ooomitted tho orime of "reoeiving stolon ~ood.s"• 

On top ot tha·i; till il Vorwalter' will be prosecuted aooording to 
artiolo 27 ot tho ~peoial Punnl Code, if he bolJ8ht sudl property for a 
prioe pcGaiderably below ·the real value, 

Artiole 27 roadss-
Artiole 27. 

He who, during the th10 of the prc:sent ,1ar intentionally 
made uao ot or throotened to ilaJao use of any f oroe, occasion 
or means offered him by the eneJI\Y or by t ho onem_y oooupaUon 
to illegally prejudioe another in hia property or to bebefit 
himaelt or anot her, shall be wrlshod with i mprisonment tor 
15 yeara· at the most. 
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I alao oonoulted the views ot membero of tho Uni versity and got 

the tolllowing an8"8r tree Dr. Vorm.jl, Pl,otesaor of InternationAl law 
and V1- Presidont ot the Special High Court ot CassaUon, vrho gavo 
the tollOl(ing opinion ( tranalation ot hia lettor)s 

".tbo'1t the question ot •nmitving stolon goodu 1 , I diaouaBOd the 
matt@r with Prat. Panpo (Pr.otoasor bt Criminal Law). Hio opinion wna 
that thia oa■e oomes undor 'recoiveing stolon goods•, whether the goods 
were bo~ht for a normol prioe or bolc,r, tho value. ut, 416 ot tho 
Netherlands Penal Oode clearly states tho word '' bl,\Y'1 withou·t oey t'1l'ther 
reatr•otion, ( Thia in oon·i:rast with II selling in view of prot'Uis to be got. O 

"The quoation remains ot 00'1l'H whether n Gorman "Voxwaltor11 realiaea 
that an obj..,ot _-,laced WJdel' "Vorwaltung11 ''has been oriminally ebtainud"• 
That ia the y_'-llation oonoerning the "dolua" (Art. lt,16a 11He who 1'1Utully 
b~• any goodii obtained bJ orime, • ) 11 

So tar Prot. Verzijl. 

In the "Oode Penal11 "receiving stolen gooda11 was originallp not 
an independent crirJe, but was considered to bo com~lioit y in laroeny or 
~heft. Later it became a crime on its . own. 

In Dutoh penal law it ia an independent crime, but, aa d'ot', Silllona 
( Textbook ot tho Netherlands Penol Codo) aaya, it ia an act uhich results 
iri tho perpet.uation ot the loaa ot property, 11Dolua" ia neoeaaary to oon­
atitute tho orime. According to Prat. Simona the judge oan ll&sumo "dolu• 
w})en the aoouaecl had, or on the strength . ot ·the ciro\lll&tances· muat have 
had the knowledge that the object had tieen obtained by crime, 

In the opinion ot tho uopartm~nt of J~atice and in m,y .own opinion tho 
11 VOJ9Walter" know thnt ·tho object hnd been obtained by crime, and t his can 
oor~ainly be aesumod as a prime. taoio procrt • 

The mud.mm puniabnent tor thi a orirne ia, according to tho apeoial 
penal lair, 6 years imp~isonmcmt. The same punisllnont will be meted 0'1t 
to him who w1·1.tully profit~ by anJ object obtained by criiae. (Paragraph 
2 ot the same section). · 

·In English law -~ho punishment is oven heavier. A0001'1ing to Kenl\Y 
(outlines ot criminal law p, 293)1 \. It the original stealing or ob­
tniaina was a talony, the, receiver Ta guilty of felony. Tho maximum 
punialDont is to'1l'teon years penal servitude. 2, It the original stealing 
or obtaining was a 1:.1isdsoonae " ( e.g, if the goods hod boon obtained by 
talao pretonoes), tho receiv1ng 1a o il1sd~anor, and 1,>unishable with a 
maximm pmiehmont ot seven years I penal aervi two, .J.• It the original 
stealing wea by the Larceny-act 1861 , a petty offence puniahablo on 
&\IJIDal'1 conviction ( e.g, if the thing stolon were only a dog), tho 
receiving ia only a similar . ottbllcQ,and is puni::.hnbla ju.et aa the atealing 
itselt, (Seotion 97 ot ·bho Larceny ..lot 1861 J• 

Speaking ot the forms at theft (p~ 27lt-) Kenny mentions in class J;i 

"The a.mer gives up no J;'ights at all, and ~he arttole is t al:on 
entirely without his oonsont. Thia clearly is Loroeey. 11 

On page 249 he makes a distinction between simple larceny aa now 
defined by the Laroe113 Act 1916, punishable with penal servitude f or not 
more thaD S years end aggravat1...'<l laroenJ f. i. robbery {if -~ho owner is 
led t o give up his property by boing put in fear ot force being w.od). 
The mexim'-ID puniuhment i s fourt oen yoa~a• ponol ocrvi tude , 

It nppears t'rom th~a, tho t ' for r ucoivmi~ s t olen goods , A"t l u-ast tho 
some puni~hment is meted out oa for larceny {theft), 

•· 

As tor tho obj ect copobl e of buing otolon undor t ho L rc~iy act 1916, 
s , 46(;t) "All deeds and instruments r cl a· i ng t o or ev.id no 4 ne t ho t i tlo or 
rigpt to any property (real or por s onal) or givi ng o right to r cover or ro­
oeive any money or goods" or e capablo of bei ng s tolen. 
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~Q!'{CL~~l.Q!!. 

Lare.my r ·chut' t oClinoEl undur No. XIII ( pillago) or No. XIV ( contio­
cation of proporty) of the 1919 lietw 

The oonfittootion ~ plain theft nt Jewish t roporty (the owner givos 
up no righto at all) is a wor oriino, apart fro,n tho a ovo classitioation 
in tho 191~ :.iat as a violation of Art. 43, 1'"6 , 47 and 52, of !ho Haguo 
regulations,, 

Roooiving stolen goods ie n crime, Driginally oonaiderud as oan­
plioity in theft and a t any rate closely relat1..'<l to thoft (ae it results 
in the perpotuation of -~he loss ot proporty), It i::s (looording to English 
law punishable with n·t least the aamo puniuhment a~ thoft. It would, 
theref'oro, s om logical to olass it as a war oriine tho Bcllll8 os thott. 
The position of the b~er ~ocoivor) aoooxuing to international law, tells 
under "post-1:.miniw) nnd is clearly described in Oppenheim p.312, 

''Immoveoblo private enall\Y proporty 11 o:y undor no oir­
oumatnnce s or conditions be appropriai;od by an invnding 
belligerent~ Shuuld he con!'isca·i;e and sell private land or 
buildings, ·the bl\Y'or \ would acquire no right whatuvor to 
the proport.y~" 

and pagu 483: 

"If the occupant hos performed aots which, aooording to 
International law, ho was not oooipetent to perfonn, post~ 
liminit.n malccs tho i,welidi ty of these illegi ti~ acts .·. 
apparent~ It' he has pppropriatad and sold privato proporty 
as may n t lcgi .. :iJnately be app1--opriated by a mill tary occu­
pan+., it nay aftor.1ards be claimed from the p:.:.rohaser with­
out payment c .• compensation. 11 

Committoo I hos ado tad this view, o,g. by aoc~pting tho Fronoh case 
No. 4092 and listed Spitzer on A in tho moating (3rd October 1946) tor 
raoeiving stolen good.a • 

.5• The case of a "Verwalter'' who was appoin,ted to manage a oont'iaoatad 
f Jewish businosa or to tako care of confiscated Jmrish property, bujing 

this property, falls under the description of "r ooiving stolen goods." 

The neooa~ary 11 dolus" can be asswnad at leaat prima-faoio. 

Actually b~ng ·~his property consolidates the mons rea of the 
oonfisoato:?- bo'.)auso tho legal oloak of "care taking" is piarood as tho 
goods woro sold.-. Tho price paid is irralovan-t as to 'the illo3n}Jltf',ot tho 
aot. (The torm 'ib uying in tho Dutch penal lav, is not oonditioned.) 

.Apart from and in ad.di tion to tho afore said., buying illegally 
confiaoatud Jewi sh property fonns part of the persooution of Jows and 
being done in core1ac'tion vrith a war crime( oonfisoa'cion) fallt.1 Wlder the 
heading of crimes againot hwanity. 

7. The heyi ng of illegally confiaoott:Jd Jewish property by a "Verwalter'' 
oonoti tuto u a Viar ori1.10. 

Q, E.D .. 

•Jr:!. d t! n •pr ~ onta·\: re aubmite thoue v:iew:-; to tho oonsidoration 
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UNITED NATIONS W.&R m:ms COMMISSION. 

Statenent by -~ ttee III 
. . . 

coq,aring Doo. C.201 with the law 

applied by the 

International Military Tribunal. 

Draft prepared by the Secretary to Ocmnd.ttoe III. 

General Propositions 
conteJ.ned :l.n 
Doc. c. 201. 

1) Aooordins to the baaio docu­
ments (Ch,.rter at the International 
Military Tribunal annexed to the 
Pour-Power Agt"eellllnt of 8th August 
1945, as reotitied by the Berlin 
Protocol of 6th Oltober 1945J the 
Control Oounoil Law No.lo; the 
Charter of the International 
Military Tribunal for the Par East), 
crimes against humanity ma;y oonaist 
in the violation 

' . 
'either at the ·lan and O\l8toma . 

or war(11) 
or ot positive municipal pro­

vieions of oriminal law, 
or ot the general principles 

of briminal law aa derived 
from h cr:lminal law of all 
civilized nations. 

( x) Footnoto to paragraph 1 1 

It _might .be arguod th~t in a 
purely scientitio ayatem,· violations 
ot the lawa and ouatcms of war 

:should not be in<)luded in the term 
~orimes against humanity", which 
should be restricted to 8loh . 
ottenoes as do not tall wx1er the ' 
term of violations at the lawa and 
customs of war, but the Oonnitteo•~ 
task is to interpret too basic 
documents. 

Oallmnt on the General Propositiona 
in thD light ot the 
lfureni>erg Julgm9nt. 

l) ibe Nuremberg Judgment deals·. 
onzy w1 th t.he law to be applied by 
the Tril>unal, i.e., the ·law 
formulated in the Charter annexed ·. 
to the. Four-Power Agreement of 8th 
August 1945. 

The Tribunal is also of the 
opinion that one and the sama aot 
~ constitute both a war crime in 
the ~r sense and a crime 
against hwnanity. 

Footnote to paragraph 11 

The Tribunal felt Ul.o.t 
there ·_,, this overlapping of the 
teX'Jltl "war orlmo" ·and •crimes 
against· humanity". It used the 
term "crime against h\.lD&ni\Y" also 
in a narrower sense, c~sing . 
only such activities as are not · 
violations:• at the laws anll customs 
ot ,er, e.g., on p.169~3, whore the 
TribwlBl., dealing with Germaniza­
tion, interpreted the expression 
~crime against humanitv" as a term 
covering criminal denationalisa­
tion in areas to W'lioh the laws and 
customs of war did not apply. 



2) Under the basic. documents there 
are two different types of crimes 
against hwnan:l.ty which, with a tew 
exceptions, are subject to the saioo 
provisions, namely: · 

-2-

(a) crimes of the murder type, 
(nairder, extermination, en­
slavement, deportation and other 
inhumane acts.) The words "other 
inhwnane aots" ma.v be held to 
cover only serious or:lm,s of a 
character similar to nirder, ex­
termination, enslavement and de­
portation - eiusdem generis rule 
ot interprotationi . . . 

(b) persecutions (on political and 
racial, under th~. Charter of 8th 
August 194-5, also religious, 

2) Though the Nureni>erg Judgment 
does not speak of two different 
types of cr:lJll>s against humanity, 
crimes of the murder type, and 
persecutions, it remains possible 
to make .a .,4t11t:l.~iCD be~en 
these two typos~ This ~oes not 
imply, however, that practical 
oonsoquenoes arise from the 
disttno~ion, 

.. - ···· .. 

grounds,) · . . , .... 
H '• \ f • I 

. . . . . . ..... . 
3) '!be Charter ot the European Inter.;.• 3) No ocmnent on par~aph 3 is 
national Military .Tribunal (Art,6) and called for. · ·•·· ·. · · ·,.·. 
the Olarter of the International Jlilitary 
Tribunal for tt.~ .F~ East (Art,5) start 
from tho basic assumption that •the . .ma,JQJ" . 
war criminals oomn4.tted qnmes against 
b.Dnani ty acting in the -inte.reat of the 
niropean Axis Countries~ or in -~e interest 
of the Japanese war. ef"'or~ ( "rar· Eastern 
War Criminals"), as the o~o _may · 1?e, · • 

.. . ..... .. 

• l ' 

. . 
This assumption is not e5tpressea :ln . 

the local law of Ge~ny , . as laid down by 
the Control Council Law No,10 tor orind.n­
als other t~ major war or~rQus, .. . . .... . :· 

4-) Under the terms · of .. the gi&rters of 
the International Military TribwwJ.a•, 
"crimes against humanity" of the JlllX'der 
type arc of:fonoes committed against 
civilian populat ions, 

Crimes against meni>ers of belliger­
ent :foroos ore outside the soope ot thia 
type o:f ori.n¥3; as regards or:l.mes of the 
persecution type, the O>nmittee assumes 
that the inteo.tion is to exclude oleo 
this type of or:bne , ~though the. wardtpg 
is not quite ·clear. ·. 

5) "Persecu~iona" ~onatitute orimes 
against human;lty only 1f perpetrated 
on political and racial (under the 
European Charter ali,o religious) 
grounds, In the case of the major 
war crim:l.nal,s, ; t is a further 
condition tnat ' "perseoutiona" be 
in execution of or in oonnoqtion 

•• ti 

\ . . . 

4) 'The Tribunal. does ~ot distinguish 
bemeen or~s at tha ,1111rder type and 
pe~~ooutions, 'lbis doos not, 
however, make. ileOessary a modification 
of paragraph lt,. 

. . : 

. . : 

. .. . •· ·· 

5) · · The. ~inion that . tho acts bl ~h 
execution of .or in connection with 8J\Y 
orllme within . tho jurisdiction of the 
International Mi;ttary Tribunal applies, 
aooording to . the . Nuremberg Judgrmnt, to 
all kinda ot orilma against humanity 
pamdtted by the major Gern&n war cr:l.mi-

. na.l!s·, and is not restricted to what in 

• 

I -



with aJ\Y ar1me within the 
jurisdiction of an .International 
Military Tribunal ( 1.o. crimes 
against peace, violations of the 
laws . and customs of war, crimes 
against hwnanity of· the murder 
type. ) 

.3 .. 
Doo.C.201 was called persecutions. 
As tar as the major war cr:lminnls 
who were tried at Nuremborg were 
concerned, it is now established 
that the connection with the war is 
neoossar,y in both types of' crimes 
against hllDB.nity. 

This rule is, how:,ver, restri­
o~ed to oases falling under the 
Oharter ,of the International Military 
Tribunal. It does not apply in 
the case of other than the"major 
war cr:lmil"fl.ls", partioul.az\Y in the 
oases to be adjudicated upon under 

. the Control Oounoil ~w No.lo, the 
corresponding provision of which 
does not contain the words "in 
execution of or in connection with 
aey orirm within the ;Jurisdiction of 
the Tribunal". {See Doo.III/62, 
paragraph XXVII). 

6) Isolated offences do. not fall : ·· . . 6) As the Judgrmnt deals only 
within the notion. M a rule . with the m.jor war criminals, the 
sys~ematic DIUS action, . particularly .. a-tatement contained in paragraph 6 
it it can be shown to be · authoritS.- ·· . :I.a not affected. , 
tive~ will be neoeasary to tranat~ · 
a conmon crime, punishable -m,rely 
under nunicipal law, into a crime . 
against humanity which thaa becomea 
also the concern of International , 
Law. 0~ arimes which e-ither by 
their magni tme and savagery or by 
their great nud>er or by the tact '. .· 
that a si.liµar ;pattern is applied 
at d,itte"mt tma and places, . 
endanger the· international o~W 
or shook the conso~nQe ot ·manld.nd,· 
wnrrant interven~ion by States 
otocr than that on ';t1fhoae wrri toey; 
the crimee have been caimitted, ~ 
whose subjects have becane their 
vict~ •.. 

. .· 
7) It is irrelevant whether a · 
crima against h\JID&.l11ty has been 
conmi tted pef ore or during tpe wnr. · 

7) u tar as the German mjor war 
criminals are concerned, the state­
nx>nt that it is irrelevant whether 
o. adme against humanity has been 

· comnitted before or during the war, 
though based on the express provi-­
aion to the sama effect contained 
in the C hArter, nrus t be consider­
ably qualified in view of' the 
Nuremberg Jud~nt. Al though in 
theory it remo.1.ns in'elevant whether 
a crme against humanity was 
cormd.tted before or during the -.u-, 
in prootioo it is difficult to 
establish the connection between 
what is alleged to be a cr:l.ine 
against humanity and a crime within 
the jurisdiction of the Tribunal, 
if the a.ct was oamdttod boforo tm 
wnr. 
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8) The nationality of the 
viotiJDs is irrelevant. · 

9) Not only the ringleo.dors but 
also the actual per,petro.tors of 
crimes against humanity are 
criJninally responsible. 

0n the other hand, if the 
oamnission ot an inh\DDaJ'le act 
charged in the Indiotnent toclc 
place during the~, its connection 
with tho war has been-asa\lD9d by the 
Tribunal. Inhumane acts comnitted 
1n Austria after the oocupation by 
Germaey, are to be considered or:IJDes 
against h\lJ&nity because of their 
oonneotion with the oooupation of 
Austria, which was on aot of aggres­
sion o.nc1 therefore a crme against 
peaoe. Inh\.ll'.IBM acts oomni t ted on 
Or.echos1ovak te1Titory after too 
oocupation of the so-called Sudeton 
te?Titory, are, in the light of the 
Nured>erg Judgment, either orlmes 
against humanity or war or.I.mes in the 
narrower sense. 

As for as crimes against 
hmanity allegedly conmitted by minor 
perpetrators are concerned, the 
Judgment does not neoessar:1.ly mean 
that too O>mn.1.ssion should regard 
toom as crimes against h\DMnity only, 
it they are oonneoto4 with too war, 
becauso ~his connection ie mada .a 
condition only in the law to be 
applied to major war cr1m1nala~ ·. 

8). ~ Comnitteo•s state~nt that 
the nationality ct the .victim is 
irrelevant, was based·· on the words 
ot the Charter; "oamd.tted against 

,. 

any civilian population". Here 
again, the proposition rellllins true . , 
in theory, but JJ11S:t, aooording to · 
the view at the Nured>erg Tribunal, 
be considerably qualitj.ed with 
regard to acts oonmitted .·betore the 
war by the Gorman major~ or1minals 
in Gtnnaw against Gennan nationals. 
Even with regard to revolting and 
horrible crimes the connection with 
aggression or. wJ. th ~ crimes 1n the 
nan-ower sense JJl1S t be proved and 
where the proof is not satisfactory, 
they are not considered .by the · 
International Military Tribunal llS · 
cr•s against humanity •within the 
meo.nt'ng of t)'le Charter.· 

. The restriction applies only as 
for as the law· to be applied to 
imjor wnr criminals is concerned. 

9) Tho problem of lessor 
perpetro.tors was outside the pro­
ceedings before the International 
Military Tribunal. 

... 

,, 
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10) It is irrelevant whether or 
not a crime against h\lnD.nity has 
been ocmn:ltted in violation of 
the lox loci. 

11) A crime against humanity 
ao.n be oamd.tted by enacting 
l egislation which orders or 
permits crimes against humanity, 
e.g. unjustified killing, ~e­
portations, racial disor1rn1no.­
ti n, suppression of civil 
liberties, etc. 

-5-

10) The iffelovanoe ot the lex 
looi has been oon:f':Ll1ned by the 
Tr:l.b~al• 

11) The proposition that a crime 
against humanity can be comnitted 
by enacting legislation which 
orders or porml.ts crimes againe t 
humanity, has been endorsed by 
the Tribunal o.a is particularly 
shown in the oaae o:f the defendants 
Frick a.nil von Neurath. 
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DNm;p NATI<HJ WAR QRDmS CCllaSSIQN, 

Plundor at Pu1>;10 and Pr1vnto Property 

in tho Nurepl>org Juc1Jpmnt1 

Tho, present paper is the third ot tho mries 
ot studies dealing with those parts ot tho Judgment 
at tho Internntional JW.itary Tribunnl whioh 8'V' be 
at practical interest to the Oomn.1.ssion and to its 
Third and First Canm1tteoa. 

The tirst pnper of this kind de4ling with 
orim3s against humanity, wn.s o~ted aa Doo.III/62, 
the second, dealing with oriminol organisations, aa 
Dooumnt III/6lt-. 

CONT ENT s, 

The Provisions of the Charter. 
Plunder of public and private property in the Indio1amnt. 
Ceneral 0:>serV'ations by the Tril;>unal on this type of 
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Fz.-tlnk. • • 
,unic. 
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Soyaa-In<1uort. 
Speer. 
Nourath. 
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I. The Provisions of the Charter, 

Article 6(b) of the Chartei.~ o·r the International Military Tribunal 
defines war crimes as violations of the laws or customs of war. It 
provides that ouch violations shall-.i,1clu!3e., but not. be limited to, inter 
alia, "plunder of public or private property." 

. . 
II. Plwlder of Public and Private Property in the Indictment, 

The Indictment deals with the war orime of "Plunder of Public and 
Private Property" under Count 3(E) on pages 22 - ·27 .ot the British 
Oomnand Paper F.dition, (ema.6696). The general statement regarding this 
tyPe of war crime oonto.inad in the Indiotment is as followa: 

"The Defendants · ruthlesel.y exploited the peoplo and the .material 
resourcoe of the countrios they occupied, in order to strengthen the Nazi 
war ma.chino, to depopulate and impoverish the rest of Eurc;,pe, to enrioh 
themsolvos and their adherents, and to pranote German eoonond.o supremacy 
over Europe. · · 

The Defendants engaged· in. the following acts and practices, among 
others: • ·: · · .·. 

1. They dogruded the standard of life of the people ot occupied 
countries and caused starvation, by stripping aooupied countries 
of foodstuffs for r emoval to Gerniaey. 

2. They seized r cl.w materials a.nd industrial machinery in all ot 
tho cccupioa countries, •)'eJD.ovcd .toom .to C'.-0rmany and used them 
in the interest of' the German war effort and th:> German 
econOJJIY. 

3. In all tho oocupieu countrius , :i..n varying _degrees, they con­
fiscated buoinessos, pluntc v.na other property. 

• • , r • • 

· 4. In an attempt to give color of lognlity to illegal acquisitions 
of property, they f orcod o•.mcirs of property to. go through tho 
forms of "voluntary'' o.nd 11 logal" transfers. 

5. They established comprehonuivo contr0ls ovor -tm eoonam.es of 
all of tho occupicd•countri s o.nd airooted their ·resources, 
their production and their labour in the interests of. the 
Gorman wnr econorey, c.lepriving the local populnti·ons of the 
procluots of essential induatrios. 

6. By a variety of f in1ncio.l 100chuniE1110, they despoiled all of 
tho occupied countries of essential conmooitiee ond 
acoumu.latud 1eal th, a bns d the local curroncy systems and 
disrupted the: loc1al ooonurni o.. . Thc:y financed extensive 
purchases in oc~upi d countrios through clcari~ arrangements 
by which they exacted loans :f'ro.'l'Jl tho occupied countries. 
Thoy imposed o ccupat:i on l o 'ics , cx.actod financial contributions· 
and iasued occupation currency, for in excess of c;,coupation 
costs. !hey used these excess fWlds to finance tho purchase 
of business properties and supplies in tho occupied coW1tries. 

7. They abrogated tho rights of the 1 ocal populations in the 
occupied portione of tho USSR nd in Poland o.nd in other 
count J.cs to oovolop or manAgv a icul turo.l and indWJtrial 
properties, am) .... _ .. -r... th•' , "ron for exclusive oottleioonte, 
dovolopnnnt, a nd ovmership by Gen r ns o.nd their so-called 
racial brutkrun. 
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8. In further development of their plan of criminal exploi tat1on 
thoy destroyed industrial cities, cultural monwnents, sciontitic 
insti~~tions, and property of all types in the oocupiod 
territories to oliminato the possibility of coq,etition with 
<;;erma~-. ·. 

9. . From their progromr.:n of terror, slavery, spoliation and organised 
outrage, the Nazi conspirators created o.n instrwoont for the 
personal profit and aggro.ndizcirmnt of theJJ1Belvea and their 
adherents. ~ey secured for themselves~ 'their adhorents 

( v.) · Po.Bi tions in o.dministration of business involving 
power, influence, o.nd lucrative perquisites. 

(b) The use .of cheap forced labour, 
.. 

. ( c) The aoquisi tion on advantascoua terms of foreign 
properties, business interests, and raw materials. 

(d) Tho basis for the industrial supremacy of Germany. 

Those aote 110re oo~trary to International Conventions, partioularzy 
Articles 46 to .56 inclusive of the Hague RegulAtiona, 1907, the laws and 
customs of war, tho gonero.1 principles of criminal law as derived from 
the criminal lo.wa of all civilized nations, the internal penal ln.wa of 
tm countrios in llhioh such ~s wore ~omnitted and to -Article 6 (b) 
of tho Cho.rtcr." 

The Indictment then onumeratea, · by wey of example and without. 
projudico to the production of evidence of other oases, a great mimber of 
actual · facts and f'iguros respecting plunder both in the Western nnd in 
the Ea.stern Countries. 

III,Genernl Ob,fiorvo.tions by the l3:1bunal on this type of war or1rm1 
• C 

. . 
The Tril>unal s ·tates on p.16885 that the evidence relating to wnr . . 

cr:lmes ho.a been owrvmolming in its volume and in its detail. "It is 
impossible for this Judgroont adoqUD.tely to review it, or to record .the 
mass of doqurnontar,; ·ana oral evidence that has been presented. The 
truth remnins that Wnr Cril:x>s were cOlllllitted on a vast sea.le, never 
beforo soon in tho history of War." · · 

' 
On p.16886, it is stated: "Public and private property was 

systom-ticoJ.ly plundered and pillaged 1h order to enlarge tho i:-esouroes 
of G rmany at tho expense of the res.t of Eur~pe. " 

IV I S tn tem:, nt of tho Lnw by the Tribunal 1 

. . . . .. .. .. .. 

On p.16902 the Trl.bWlQ.l states the ·1aw· as to economic war a:rimea · 
as follows, "Article i.9 of the Hague Convention provides that an occupying 
power wxy levy a oontribution of money from tho oooupied territory to Pa.Y 
for the needs of the 8rJ1\Y of oocupntion, and for the administration ot tm 
territory in question. Article 52 of the Hague Convention provides that 
an occupying power may ma.lee roquisi tions in kind only for the nf;}eds of the 
arntY of occupation, and t~t these requisitions sho.11 be in proportion to 
the rosourcos of th:> country. Thoso articles~ together with Artiolo 48, 
dealing with the expenditure of monoy oolleoted in taxes, and Articles 
53, 55 and 56, dealing with publio property, make it al car that under the 
rules of war, the econoJllY of o.n occupied country can only bo required to 
bear tho expanses of tho oocupation, and these AhOllld not be greater than 
the eoonoJilY of tho country can re~sonably bo oxpeotod to bear. " 
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v. Text ot the Artwe■ d tm Hague ReauJ.atione 
referred t o by Oouri1 

"Art148. It, 1n the ten-itor,y oooupad, the occupant colleo~a the 
taxes, dues and· tolls pa_yable to the State, he shall do so, aa tar aa is 
possible, in accordance with the legal basis and aeaea11111eni in toroe at 
the time, and shall in <?ODSe<iuenoe be bound to &t~q the expenses of 
the administration ot the oooup:led tern tQZ7 to the SUB extent as the 
national Gowrnnent had been so bound. · 

Art,~ I£, in addition to tho taxes mentioned 1n ihoebove · 
Article, t oooupant levies other money contr:l.butiona in the oooupie4 
territory, they shall only be applied· to the needs ot the 8l'lltY or of 
the administration of the telTitory in question. 

Art,53 •. An B.l1JO' ot oacupation shall on]3 tab poaaession ot oue, 
funds, and realizable aoour1 tle-. 1ib1ch are a triotly the property of the 
State, depots ot ~, means ot transport, stores and supplies, and, 
generally, all movable property belongi11g to the State whiDh me_y be 
used for military _operations. · 

Bmept tn.'caaea gowrned by naval law, all -wlianoea 
adapted tor t.ho tran&md.,,saion ot nna, or tor the tranapori rl persons or 
goods, whether on land, at sea, or 1n the air, depots ot arms, ana, in 
general, all kinds ot· W&J' material -~ · be so:l.zed, even it they·belong to 
private individuals, but they nust be restored ·at the o_onclwsion of · 
pe!10o, o.nd indemnitJ.os nust be paid for them. .· . 

~. The occupying State shall bo regarded on4r q administrator 
and uiulniotuary ot pli>lic buildinp, landed property,, forests and 
agricultural undertakings belonging to the hoetile State, and a1tuate4 in 
the occupied country. It Dll8 t so.teguard the capital· ot euoh proportd.oa 
and o.dminister them in aooordanoe with the rules ot usutruot. . .... . . . . ... .. . . .. ~ . 

Art1561 Die property ot l~ authorities, as well u that ot . 
institutions dedicated to public :worship, charity, education, and to 
science and art, ewn when State property, shall be treated aa private 
property. · 

Al'\Y eoizure or deatruot:l.on ot, or wilful clamage to, · 
institutions at thi e character, historic monuments and ~ ot soienoo 
and art, is forbidden, and should be made tho subject of' legal proceedings.• 

VI. General Conclusions by the 'lribunal:,1 

Tho Tribunal eta.toe on p,16903: "The evidenco in this OWJe has 
established, however, that the ton-i tortes oooupied by Germa&,\Y were 
oxploitod tor the. Germn war effort· in the most ruthless "'1, without 
considero.tion ot the local oconaztY, and in conaeqmnoe ot o. doliberate 
design and policy.. There was in truth a aystenatic •plunder -of public 

· or private property", which wne criml.nal .under Article 6(b) ot the 
ChartJr. " • · · 

. . 
· On pp.16903-6, tho TribWMll. doooribes 1n detail the crSmtnal 

activities ot 1,hia ·ld.nd o.nd their direction by the persons in the dook, 
especially by Goering, Roeenborg and Ribbe'1trop. 

VII, The Incli.vidual. Def'ondants 1 ' 
Gocrina, 

•!bout the part pl8¥ed by Goering in tm spoliation of acquired 
territory, the following is stated on p.16973: 

.. 
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lt As .Plenipotentiary~ Goering was 'the •active nuthor:l.ty in tho . 
spoliation of conquered te~i'tory. · Ho ma.de plaoo for tho spoliation 
of Soviet terr:l. tory long bof c1•e the war on the Soviet Union Two 
months prior to· the invasion of the Soviot Union Hi tlor ga~ Goar:Lng 
the overall direction for too economic administri:tion in tho te]lritory. 
Goorin~ sot up a n economic staff for this function. As Reichemarshal 
of tho Greater German Reich, "tho orders of the ·Roicharnarshal cowr 
all economic fields, including nutrition and agric.ulturo" • His so­
called "Groen" fo~der,printed by the Wohrmaoht, set up an "Eoonom:lo 
Executive Staff, F.aat." This directive contemplated plundering and 
abandorroont of nll industry in the food deficit regions, and, from the 
food surplus regions, a diversion c£ food· to Gennan noods. " · . 

In connection ~t~ the persecution of the Jewe,it.is stated on 
pp.16973/1. : "Goo.ring persecuted the Jews, r,artiioularly after the 
November 1938 riots, am not only in Germany where he raised the bil~ion 
mark fine as stated elsewhere, but in the conquered territories as well~ 
His own utterances then and his testimony now shows this interest ,e.s 
p~ily econanio - how to get their property and how to toroe them out 
of the economic life of Europe. " 

VIlI,Ribbentrop. 

It is sto.ted on p.16982 that Ribbentrq, was responsible fo'f: the 
general economic and political policies put into effect in the oocupo.tion 
of Denmark and Frapce. 

IX, Rosenberg. 

'.Ille Tribunal states on p.169951 "Rosenberg is responsible for a 
system of organized plunder of both public and private property through-
out the invnded countries of Europe. Acting under Hitler's orders of' 
J a nuary 1940, to sot up the "Hohe Schulo", he organized nrx1 directed the 
"Einsatzstab Rosenberg", which plundered ~cums and libraries, confis-· 
catod art treasures ana c9lloctions, nnd pillaged private houses. . His 
own reports show the extent of tim confiscations. In "Aotion-M"(Moebol), 
instituted in December 1941 ·at Rosenberg's suggestion, 69,619 ·~owish 
h0100s wore plundered .in too West, 38,000 of tmm in Paris alone, and it 
took 26,984 railroad cars to transport the confiscated furnishings to 
Germru,y. As of July 14, 1944, more . than 21,903 art objects, ·including 
famous paintirgs and rrusewn p-leces, had boon ~eized by the Einsatzstab 
in the West. " 

On p.16996 it i s stated that ·Rosenberg had · knowledge c£ . and took an 
acti,v:e part in strippin tho F.astorn territories .df. raw mtoriale and 
fooclstuffs which were all sent to Cl>rmal\Y • · 

x, Frank, 

The Tribunal states on p.16999: "The oconoo'-1.c dermnds made on the 
Goooral. Goverl'IOOnt 'M3re far in excess of the needs of the a.mu-of' 
occupation, ' nnd wore out or nll proportiom to tho resources of the 
country. The food raisod in Polnnd vro.s shipped to Gc:nnany on suoh o. 
wide scale tha t tho rations of the population of the occupied torritories 
were reduced to the starvation l evel, and epidemics were widespread. 
Some stops were toke n to provide for tho feeding of the agricultural 
workers who were ·used t o rc.ise the crops, but tho requirements of the 
rest of the populo.t i on "M3ro . disregarded. It is undoubtedly true, as 
argued by counsel ror tho dofonco , t hat BOOE sufforing in the General 
Governroont was 1novitablo as o. result of tho rovnges of •mu- nnd the 

ooonomic confusion re . ulting ther efrom. But tho suffering was increased 
by u planned policy of oc onom:1.c exploit tion." 
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The Tribunal. says on p.17001: Prank was a._.Jltng ana ~ 
participant", inter alio., 11 :t.n the economic exploitation ot Poland in a 
W8¥ which load to tha doo.th by starvation ot a largo n\lllber"ot peop'le." 

XI. Punk1 

The following activities of Funk we·ro found orimiral: "In 1942 
Funk entered into an egreomont with H!Jma].or under which the Reiohabank 
was to reoolve oertain gold and jewels and OUl'l"Onoy trail the 88 and 
instructed his subordinates, who were to worlc out the details, not to 
ask too many questions. As a result of this agreement the SB ■ent to 
the Beiohabank tho personal belongings taken trom the victims who ha4 
been exterminated .in the oonoontration oaq,a. ihe ' Ro:l.ohabank kopt the 
coins and bank notes and sent the jewels, •tohea and pera'>nal belP"61ng.a _ 
to Berlin Municipal Pawn Shop■• Tho gol'd from the eyeglaeaea, and 
gold teuth and fillings waa stored in the Reiohabank vaults. Funk 
hD.s protostod that he did not know that the Roiohabank was rooeiving 
articles o-, this kind. The Tribunal is of the opinion that Funk 
c ither knew what was being received pr ,raa deliberatezy closing his 
eyes to wtu:Lt was bo:l.ng done. 

Aa Minister of F.oonomlos a na Prea:l.dont of h Reiohsbank, Punk 
partioipatod in the eoonom:l.Q exploitation of occupied temtories. 
He wo.s President of the Continental 0,.1 Oanpany which as charged 'with 
the exploitation of tho oil resources of. oooupied territ<r!es in the 
Bo.at. He waa responsible for the seizuro ot 'tho gold roaorvea of the 
Czochoslovald.an Nationnl Bank and for tho liqld4ation of the Yugoslavian 
National .Bank. On Juno 6, 1942, Punk's deputy sent a letter to tho 
OKW roquoati~ that funds from t.he French Occupation O:>st Puna be made 
available tor b~k market purohasos. " 

XII. Schacht, 

Schaoht was indicted only under Counts land 2, (Conapiraoy and 
01.mes against Peace). He . was not indicted of responsibility to~ war 
crimos, and tho judga>nt do~iverod in his oaae does not, theretoro, 
contain any materi~ relevant to the question dealt with in this papor. 

xrq,scyss-Inguart, 

Undor Seyes-Inquart 's "aotiv:1. ties in AWstria" 1 the Tribunal 
enumel"ated on p.l 705.'5 that, as Reich Governor of Austria, he instituted 
a prograD]II¥) of oontiacating Jewish property. unaer the heading 
''Oriminnl A'ltivitios in Polan! and the Notherlands", the judgment 
states, on p.14053 that in Novomber 1939, "while on an inspection tour 
through the General Governnent, Soysa-Inquart stated that Poland was 
to be so administered as to exploit its eoonanio resources for the 
benefit of Germany. 11 

With regard to hi.a orimirial. activities in t.he Netherlands, the 
following is stated on p.l 7051+: : "Seyss-Inquart oarriod out tho ooonond.o 
ndministro.tion of tb3 Netherla.ms without regard fox· the rulee of the 
Hague Convention which ho ·described as obsolete. Instoad, a policy 
was odopted for the maximum utilization of tba ..,,,.,.,o potieiltial ot ~ 
Netherlands, and executed w1 th small regard for its effect on tho 
inhabito.nts. There was w:Ldespreo.d pillnge of publio a.nd private 

. . ' property which was givon colour of legality by Seyss-Inquart s 
regulations and assisted by manipulntions of the finanoi~ institutiora 
of the Nothorlanda unaer his control. " 

. 
" 
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'.~'he Tribuncu further states: "One of Seyss-Inquart•s first steps . 
na Re ich Cannd.ssiooor of the Nethorlands was to put into eff'oct a series 
of laws imposing oconanic disoriminations against tho Jowa." 

XIV.Spear, 

Spoor was found guilty ·of being involved in ihe utilization of 
forced lnbour and in tho use of prisomrs at war in a.t'mlln)nt induatr:Lee. 
His co.se is therefore not strictly in point in respect to the subjoot 
of this paper, but it is of interest in this coMection, that soma 
activities of' Spoor's, which consistod in the preservation of eoonan1o 
values, v.ere reoognisod in mitigation in his co.so. It :Is stated on 
p.17061: "In m:l.t1go.tion it 1111st be recognised that Speer's ostablishl!Xln1; 
of' blocked industries did koep many labourers in their home and Ulat 
in tho closing stages ot the war he was ono of tho fow men .who had tho 
courage to tell Hitler that the \ll8r was lost · and to tako steps to prevent 
the senseless dootruotion of prodlX)tion facilities, both in occupiod · 
territories and in Gonnaqy. He OlUTiad out his opposition to Hitler's 
scorched earth progronuoo in some c£ the Western .countries o.n:l in 
Germany by deliberately sabotaging it at considerable personal risk." 

XV. Nourath1 

In the ·case of Nouro.th, it is only stated on i).l 7()65 thnt he o.rguod 
that o.nti-Semitic iooasurcs and those rosulting in oconond.c exploitations, 
were put into effoct in the Protootorato ns tho result of policies 
decided upon in the Roich. 

. Howowr this rrAY bo, tho Tribunnl stated, he served o.s tho chief 
German officia l in tre Protectorate Jcnowi~ thnt war crimes and crimos 
a&Uinst humanity were being cannittod under his authority. 

XVI.Bormann. 

The Tribunnl sa;ya on p.17072- that Bol'ffiflnn controlled tm ruthless 
oxploi to.tions of the subjected popula.oo, that ho wns interested in the 
confisca tion of art and other properties in tho Eo.st. W.s lotter of 
11th Jru1uru:-y 1941.- called for the orontion of a large scale organisntion 
t o withdraw oanrnodi tios from tho occq,ied torr:1. torios for tho boni>od­
out Gennan populace. 
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UNITED NATIONS W/>JI. CRDm3 CCMMISSION, 

CqactTm III. 

Netherlands Cases Nos, 3379 1 3627, 4077 and U5lt, . 
referred _to Caan.1.ttee III by Conmittee I. · 

Statement by thp Secretary to Camd.ttee III. 

I 

l ' . 

I. The Nethed.ande National Office submitted to the United Nations 
War Crimes Colllltl.esion, inter alia, the four charges Nos •. 3379, 3627, 
4077 and 4154. Copies ot the tour charges are appended to this paper. 

n. Tho case Nb1 3379 (Willer and 2 othors.) 

Thie case was first considere~ by Conmittee I in its meeting of 
27th Juoo 1946, (Minutes No.64) • · 'l'he case was adjourned in order that 
tho National Office might be asked for further information as to (a) 
conplicity of the accused in general policy and iooasures introduced by 
GerJJl!lll authorities in expropriating Jews in Holland, and (b) the real 
value ot ~ propertj, acquired by the accused. · 

The case came up again for discussion in the meeting of CoJilld.ttee 
I held on 19th JUl.y, 1946, (Minutes No.67). . 

After some additional discussion which was necessitated by the 
' Nationo.l Office's request to reconsider the Corrmittee's dooiaion of 27th 

June 1946, the latter was adhe_red to, with the proviso that after 
additional information 1110 subrni tted by tho Nn tional Office ( see ~nut es 
No.64), the caso would be automatically referred to Conmittoe nr for 
its op1nion as to Vthcther or not tho alleged ari.Joo should be considered 
as a war crime and for what reasons. 

. • III. The case- No.-3627, (Offermann). 

IV. 

v. 

Intlo Jil)Oting of Committee I held on 31st July 1946, (Minutes No. 
69), the oaso was adjourned in ordor that tho Natio~al Office might be 
asmd for further infonnation as to (a) coflt)licity of tho. accused in 
general poliof and measures introduced by German authorities in 
expropriat:l.n& Jews in Holla.nd o.nd (b) the real value of the property 
_acquired by 1he aocusod. 

Tho Case, No,4011 (Riokr.\ann) 1 

In tho meeting of Conm1tteo I hel.d on 26th September 1946 (Minutes 
No,75), the accused was listed on 'A' for pillage. RegarditJS the 
second count, the co.ae wo.s referred to Conrnittee III for its opinion 
as to whether or not the o.lloged c imo should be considered as a war 
crimJ and for who.t reo.sons. 

The case No14154,jLUt,_~~!:2.:., 

In tho meoting of Committee i hold on 16th October 1946, (Minutes 
No.78), the case was referred t ~ ~ontnitteo III for its opinion as to 
whether or nd the alleged crime oh uld be considered as a war or1mc and 
tor what reasons. 

VI. A memorandum on tho co.sos by Conmander M. W,Mouton vm.s oiroul.o.ted 
o.s DocU11¥)nt III/65. 
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For tho uao ot the Somioilariat • .__. -·~- .............. -. .__.. 

Retistered . numbor Dato ot r eceipt in ;..ecretaria·~. 

_______ ,.._ - -·-····· -~~ ~ : .. .. . ~--...... -... . . -~-- ... · .. ... . .. .. --.... .. .. . .. . .... -.. --
Name ot aoouaed,hio 
rank and unit, o;r 
official position. 

{Not to be translated) 

1, ,f I L L E R, B., boi11 at Bodelsohingh,Dort­
mund,- -on_t.ho- ·7th June, 1910, taiior, proba-
-bly ' served in th~ German Army and is belie• 
ved to hava be :n killed at Tiraspol on tho 
Bautom Front. 

2. L:t.k.k_~Ji .': A ~ .Q P. ~~ ;; -~ ~ .l~ A H P Ji.&. 
l'\o&thanna, wife ot B,·11ILLm, bom at j.£ote-
len,Germany', on the 2lt-th Novombur, 191 o, 
present addros~ unkmown, Vory pro-Nazi. 

3, 5 CH WE I ~ ER, Henriotte Eliaabeth,bom 
011 •t11;•21ot· iiovmnbdri 1903, at 5wontbOll, 
Gel'IIIAI\Y, livin,g at Ala~ratteatraase, 9,Gro­
nau, German:,, Ver; pro-Na.z1.· 

. . -----.. ·····-· .............. __ . __ ______ ...... _ ...... . _ , , ..... . .. -. .. . ........ .. .. .. . . . .. .. . 
Date and place ot oom­
mis~ion ot allegod 
crime. 

Eneohede, 

18th Auguat, 1941, and 30th ~pril, 19~5• 
----- --- ---- .,_ -- --... -. .. - • ...... . . ..... .. . - . .. - . ... . .. . . . . . . . . . . . . . . . . . . ... . . . . . . ...... 
Number and deeoription 
of crime 1n war .crimes 
list. 

Refrenoos to relevant 
provisions of national 

law. 

No. XIII, .?illage. 

Neth, Penal Code. 
Art. 27 of the B. ~.~. 

- · - - --- - · - - ·-· . . . . . .. .. ..... . .. . ....... . . .. & ··- -

. .§l!~J~ .... ~TA~~~- .. Cl! . ~AQ~..i .• 

The·· tirat accwsed bought a Jewiah elothing buaines~, ·from German authori­
tiefi in charge ot suoh businoauos in Holland, for about 65. 550 guilders. The bu­
siness was rwt, duting his absence in 1Rili tary service, by hie wife and another 
German worll&n. :i3etween the middle ot AugUBt, 1941 and the end of April, 194.5, all 
the accueed removed money and textilus to GermanJ &L1ounting to approximately 105, 
498 g~ldere. In ~eptember, 1944, tho third accused replaced some of tho stolen 
goods with textile:. from Germany ot an infinitely inferior quality, 

. .. . 

X.A ~- -µ ___ f>_Jl ]. __ T .'t -~ }.) __ A _Y_ • • • • • , , • • • • • • • • • • • • • • • • • • • • 

) 

• 
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.l~Af1:TIO,~.~- .. '-?. . ~ 40-. _O~!:: i'~ 

The follovring partioularb are contained in sta·i;er.,ontB, extracts trom which have 
beon compiled in ' hi a own words by the Hoad of the Netherland.;> 'lar Crimea Commis­
sion in London, 

. In connection with tht, annowioement 11SW11Dons to tho population to make 
known war orimef> , no .matter where 000i1dt·i;ed, perpetrated by pereons othor than 
Dutch or Dutch subje .. te", wo, JoaMes Gerardutt Lwnbertua KRAB:lE and Berend van 
d~r KAJ.CP, both deteotivea with tha Political Invc~ti~ation ,J~~vice in tho District 
of »isohede, also special state constableu, vrith reforenco to the appended plaint 
by G, Holl, dated 3rd December, 194-5, instituted an inquiry on tho 13th February, 
1 94-5, and heard: 

Gorrit 1!. .Q .L..h. 
43 years old, aocowitant. living at Oort van der Lindelaan, 45, »isohedo, who sta-
ted ao f ollo.1a: · 

"I am a Dutohml\n, Defore a "Verwaltor" was engaged, I was employed as ao-
• oountant with the Firro :7oudatra Bros, at Ha . kabergcr straat, 21-23, »isohode, Af­

ter tho liboration of l!nsohode - 1st April, 1945 - I was reinstated as accountant 
by tho adminiotrator, i ·:ra. 'Joud·stra, The armer of this business, Frits ~amuol 
\'foudstra, was arreai;od aa a "Jtm" by the Germano in 1941, After 1,{oudstra had been 
in oastody about 1 month, Hrs. Woud.atra r .;;ceivod a meli .::.age from a German authori­
ty to say that her husband had died, 

Mrs. loud~tra has asked me to lodge a clnplaint against: 
1, !!.: ·,t I L_J,_~_R, born at Bodensingh, Dortmund, on t h~ 1 ]'th Jun(), 191 O, tailor, 
According to rumours he died en the Eastern Front at Tiraoj_>ol. 
2. ~t_~~i:!.tta--:.J..9~.Q AJ~.il!A.l!l!.t~Jt.1.. wife of B. i/ILLlR,bom at Hetelen, Ger­
many, on the 24th November, 1910·, preacnt address wiknown, 
3° ~~r_i_e_t_i_e_ ~.!_~ap_~tJtA _q JL;f. ~.I. ;~ .. .Fe~-' born on thu 21 et 1fovoni>er, 1903, at 
5wantsen, Germany, living in thtj Alstlttestraase, 9, Grona tt. 

1iILLm ns engaged as 11Verwalter" of tht> fiJ":l\ of .Toudstra .uros, on tho 18th 
August, 1941,- CA'l the 1st July, 1943, .ITLkR b ough-t the businu t. .. from tho N. A.G. u. 
for tho sum of 65,55 · ,12r1. (ant:, fivo _t.tious and, five hundred and fifty fivo 
guilders and twelve oents), 

In the autumn of 19Z..1 :rrr.t:.Jt went into German milita r y service and hi s vri­
f e carried on the businea ::. , ffithH.-.::.. SCH.{ .. r~:.n a s confidontial lady-olerk, 

Between 18th August, 1941 'anci°tho lirst April, 1945, ~rr.: Lm, ,nth the aid 
of his wife and ~ t, (~I_4:FS,, withdrew thll s wn of 195,489, 12 r1: · -fr.om tho firm ·.ioud­
etra. 

Especially in the September days of 1944 wore Hrs, iTILL:m. and SOI-f.f..ll ... ~ 
guilty of looting from the buainoau. At ·this time thoy-rouioved n earlyaif.the· 
stooks of textiles to Germany, as well aa all tho money which was available." 

After it haa be_n road aloud to him he signs hio s t at ement. 

Taken down in draft and signed. 

:fitness 1, Flora L ~ . ., E N 3 ~ ~ E I N, 
widow of :frita ~amuel foudsfra,--ag·ea-50,· "iivi0ng ·;1; Nijvorhcicfatraat, 15, ]nochedo 
confirms tho aforegoing statement. 

:Ii tncse 2 Hendrika i!arie Anna van do G R A V ., N, 
aged 22, bookkeeper, iT vf ng -at- ifcs·c·b·oen-og·,· ·r r,--aisohedc·, · 'at atcd a s follows : 

"I am of Dutch nationallity, Gince .August, 194-1, I have be.;n employed as 
bookk~~per with th~ f irm \foudatra Bros, in the Haakob er gerstraat, 21-23, :Fllsohode. 

I was engaged a-t the tim · by the H~ad of the fi rm, Oii.f.J~L,..:iR , B, ilILLlill 
was then already "Ver walter" of the busine~ , I id not lmcY.·,- .f:rij ;i<'R. in thio bu­
sin 1:1~; he was alror. in lillitary 1:1ervice at the t ime. I oa.1 hiln °in tho place a 
few times whim ho came on l eave, 



In rnJ opinion :(IUJR'a wit'o and ~-~ .... did no:~ oomnit an;.r crlm~ in con-
nection with this buainesi:: .b.eioro the r;·ept.mri,'e·r de.ya of 1 9liJ.+., . 

\11th the tense September dayb of 1944 ~ 1? · . . .-Q'!~T,.~. _gavo instruotions to paok 
the stocko at textile goods in oases and boxea. }k ~•- . . :T.7~~, '-~ l AI.~~- ond I then 
paoked the entiro stook of textile goods availabl ~ in thu b ainesJ. 

~fhen if. returned to the firm a few dayo lator tho vrhole shop wae ompty and 
all the text.Los had vanished. 

From SOif.#Eifil'R I hJard later that tho entire &took had been takon to Genna-.,......,__.__.,.. 
ny, 

Ur-t•-~ end -~~11!. also loft for Gurman:, dur\~~ the tt>nae ::ioptomber 
days. 'l'hia wao m a Tuesday, ~~~ oame back again on 'lihe follo.r.Lng :lionday, Af­
ter her flight to Gerpmy in :3epteni>er, 1944, &~~- .:.-''JJ;.:rf.. did not return to the 
firm. . 

After thio, ~ .... ~ wont once ·or twico a wofJk to Grom~u,{Germanyh &•oh 
timo she oame from Grona~ she had a small quantity ·of toxtiloe on the baok of her 
bicycle, '!'hie was vrith which to oarry on the buainoas, 11ho toxtileo which she 
brought back into the shop in thia vt.J.y were of vury poor quali-~/ • Tho fino quality 
materials presumably remained in Germany. ' 

Mrs. :1ILIJR and SCH:rati~ were pro-German and harboure;•I Hazi aentimentE-, 
.SCifiiI~if,wbo had.al.ready worked in the business for about 20 yoar~ before 

the war-:wa.u lord and master ot it daring th~ last year~ of the oooupation. She 
ruled evorything oonoorniug thia business," . · , . 

.Atter her statamont has boun read aloud she s1gns and sub~cribes to it. · 
' . 

Taken down in draft & rAtl :;iigned, 
egd. H.:: i. ..... van d~ Gravon, 

fitness 3, . · ·.111ho~ Henri£_a_o L Q_JL,r .:J. -~-i _.i,Ll'.,, 
oontirmG H •.. :.11e van de Gravun' s at utornunt, 

Whereof this ::statement is drawn up on oath of 0:t'fice at »ischedo on the 
213t February, 1946, 

Case is oanplete, 
. , 

No defence seems possible. 

The inveatigators, 
agd. ~r. ·· • L. :.-\l"abbo, 
" n~ 'd . • van or ,_am~. 

.. 
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Oaee No,3627 nnnoxed to Doo.m/681 

U N I T E D N i~ T I O N S lf A R C R I M E 3 C O !! H ::: a S I O N • 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

Oharge No. 279 ( 25. 7.J+,6) 

Jor the uso ot the Seoreto.ri.at 

Registered number Date ot reooipt in Soorotarint 

-------~----
Namo ot accused, his rnnk and 
unit, of ottioial posi\ion. · 

(not to be translatod~ 

OWJRLaffl'~,L•G•:~., (yoraoon, living at· Gonuu, 
Germany, Von78.ltor", owns a olothing• 
factory nt Gronau. F~rvont ·Nuzi-rnomber ot 
s.~in Grono.u. 

----------·---- ··- ·- - ... -... ----. ---- - . ·- - . . . . - --· --
Dato· and plo.~ of commission 
of allegod oriltk) ' 

.&lHohe&>, .3 Soptumbor, 194,1 witil 28 Murch 
1945 • 

----------------------- ... ·-·-----------
Nurnbor ond description ot 
orime in war orimea list 

Refernoea to rulovant 
pl"ovioions in na.tionol law 

No • .llII, Pillogo. 

Netherlands Pun.al Ccxlo. 
art:47, 4,8, 310, 321. 
.i.rt. 27 ot the B. B. S. 

----------------·-----. ~- - ----
SHCRT ST."..TmaJlr · OF FACTS. 

Tho aoouead, llbo was ·JMde "VeNalter" aver a Je-,1ish oonoom in 
Holland, began by dimissing all the Jewish porsonnol and then the direotar. 
He bought the factory and machinery f'rom a·Gorman authority and had the 
·maohinery from :lt m-aneterred to his own faotory in Gor.nany. In o.11,lw 
oa~od the f~otory owners a loss ·or fl.245,oop. The factory waD burnt out 
:ln an air.raid in 1944, and tho accused rocoived war ,dwuagus amounting to 
ne~ly 54,000 guilders, of whioh hardly 'anyt~ing is left. 

TRANSMITTED BY. • • • • • • • • • • • • • • • • • • • • • • • 



. . . ,. 

. ... 

Thu ~ollovri.ng partioulars aro contained in st tomcnta, ~xtro.ots ~:om 
which havo bee~ no,npilad in hi.s o.vn words by tho Hood of the Noth~rlanda \7e.r 
Ori.mos Oanmief\ion in London. . . 

Police Enaohedo. 
Political Detective Departmont. - - -

STATE MENT• 

On the 12th March, 1946, we, Joannes Gerardus Lambert\,\& Krabbe o.nd 
Berend van der Kamp, both detectives with the P.D~n. and both special state 
constables, with referenco to a plaint reooiYUd -~om -E.D'ot'soh, · dated 12th 
March, 1946, instituted o.n inquiry, and heard: · 

Elio.zer D<Yl'SCH, 
aged 47, olothing. manufnoturer, living at Emmastraat1 21 1Dlaohede, who atatods 

"I am a Dutchman. Since 1928 I have boen director of the"N. v.Handela­
maa ts1Jhappij S,Rozendaal", established at Ensbhodo, Tha f'~~tory belonged 
entiroly to I.Ro~ndaal, now living 1n New York,, The inv~ntory, inolooing the 
atoolcs of goods ther.J1 belonged ontiruly to the a.foregoing oanpal\Y• 

As the oompaey aubaiated entirely on Jewiah oapital a "Verwalter" 
was plaoed over it on the 3rd Soptember, 194,1" The V\ln,alter we a German, 
4\.G.A. OFFERMANN, who lived at Gronau, Germany~ -

On t}:le 15th Novomber, 1941, all the Jewish parsonnel ne.s diamiaetld 
f'ran the factory. · To II\}' question as to whuthar I was heing diamiaaocl too, aa I 
was a Jew, Cl'Fl!:RWIH?f NpH.ad: 11No, not for thd tiJn,J ·being" : 

OFFERMANN dismissed me f'rau nw post as d!.roctor on the 31 at Deoember, 
19lt,1. I re:>eivedalatter trm him at the time, bearing his signature, saying 
that as from the 31 at December, 194,1, I was dia1nissed by order ot the"Reiohs­
kolllniaaaria"o I did not return to the firm attar thnt dote~ 

. On tho 13th February, 19lt-3, I went into hidine ond remained there 
until the liboro.ti.on of Nijverdal -9th .1\.pril,1945•, where I had boen hiding 
tor the latter po.rt of the time .. Woon I r ·etumecl to ]nschede on tho 24th April, 
19lt-5, I diaoovered that the whole f'aotory had boon destroyed by tire and by thu 
airre.id ot the 22nd February, 1944, and that tho IMohines had diBllppeared tran 
the factory. I also found that the monoy from · the bank and oloaring had been 
used. · 

On the 12th September, 1941, OFFEm<I.NN bought the firm's mo:ohinerj 
· t'ran •the N.~\. •. G •. U., as well as the inventory. On the 24th :Lpril,1943, he bought 

the f aotory tran ·too N. A..G. u. . 

The Administrative Institute appointed rll(t as administrator over 
Sl'Rozendaal' s Handelsmaatsohappij N. W and overih, ;;;}~ate f'Wlds of I.Rozendllal 
As administrator and director I bring a plo.int o.gainot ,\..G • .A. O~. 

During the time that OWERM.Uffi was "Verwalter" and bU3er(ovmer), 
Rozerdnal suft'ored a t'inanoial loss at 451 000 guilders. This amount was toxed 
on the 16th January, 1941, by the arohiteotural engineering offioe Beltmnn 
at Eneohede, in oonnection with the insurance of this :f'ao-tory. 

11Rozend.oal 1 s Handolsnaatsohappij N. v." suff ored a l oi.:;a of 200,000 
gwUders at tho same time, 

As the ti.rm is short of machinery and eapeoio.11.y o s OFJi'ERM,\NN i.; 
using thtJ firms maohinery in Gronau., I request that a speedy invostigation be 
made in this oase, and tho.t the aforementioned goods bo r eturnod, ~~ list giving 
the nwnber of the stole;.n r..:.ohinee is a tta1Jood ... 11 

.. ·..rter readinu o.loud and subsoribing to hie stat ement, ht, signs hia 
etatemento 
Takon down in draft nnd signed: 

sgd. E.Dot s oh~ 



,, 

_,_ 
On thu 25th Moroh,19"'6, wo haardt ... H 

\v"itness: . . . •• ntoniWJ )(or:l.nua m~ 
aged 221 ot't'i~ . o.lork, liviM o.t .atatoodsohestro.o.t,~, .Bnaohede, who ~i;ated: . . . . ,. 

"In 1 ~, I do not know the exaot dllte, (l'tEm~ bought the. :if'ore-aontio­
ne4 form from the N.~G. u. ~though he novor exproasocl politioal opiniow, towo.rds 
the statt, he was rurvriholeaa well-Jmorm amongst them ns a. ferv~nt N'1~•. I. lqlCJii' 
t):lat WfJSR¥4NN oeloogocl ~o tl1o S.Jw in G-ronau. · 

~fhen I entered ~•s aervioe 1n ~94J, I notiooo: tha.t a whole ro;r 
ot ·maoh:l.nes ho.cl o.lffedy ~od tra:1 tho taotory and henrd toot they had been 
to.ken to Gr011au. am 'bad a similar sort ·at· oonoem in Gronau and Vfith .t})o 
machines whioh he t~ Roadnclaal1 a he extended his. Qffl taotory. On thu .22nd 

. P.~br\var1.,19lt4, Rozemaal's was 1,ratioally dustrqyed by tiro am bmbing"• 
. . . . . . , 

After rending oloud and aubsoribing to his sto.tecent -ho signs in drtu't. 
sgd,XeM. Kemper. 

On th~ 26th Karch, 1946, we heard: 

Bornardua Jan Willem DERKSEN, 
aged 4-9, tailor in a olothing-taotory, living at Merolstrant,10, »naohoo.o, who 

♦ stated as tolla7s: 

"I ara a Dutohmlln. I ban> workod tor S.Rozondo.al' s Handulsr.w.atuohappij N. v. 
at Enaohede since aboot 1932. As the firn was \D'ldor Judah o.mership and as 
director Dotaoh was nlao o. Jw, a "Verwaltor" was appointed wer this firm in 1942• 
He was a Gorman oalled ~ 0~ and lives in Gronau. .~t tho em of 194-1 Dotsoh 
ris dismissed from his pos as rooter. 

After 0~ had bean •verwalter" there tor about a year he took tho 
fim aver and bought it fran sane German authority or other. 

I knOW' that in 1942 OFF:FRMANN gradually trr.msterred 16 oa:tpleto serlng­
nnohines with under-framo to Gronau, where he had a olothing•faotory. Pran 1942 
witil the 28th Karoh,194-5, I wcrkod for OFVERM.OOf in his olothing-taotory at 
Gronau. I saw then that the machines whioh had been removed 1'ran Rozendaal. 1 s 
taotory at Ensohede were set up in Offormann' s factory at Gronau. Fran oonversn­
tione wgioh l had with varioWJ Germans whilst I was worki118 there, it appo::i.rod 
that OFFmMANN was an ardent party-man and a fieroe persecutor ot Jews. 

Not only did he taJco the machine a tran Rozondaal • s f ootory to Grono.u, 
but he also took a lot of raw materials to Gronau. I saw him toko 2 largo oos0s 
and a sample trunk, oonto.ining yams, to Gronau." 

To: 

After reading al.ow. o.nd subscribing to his statomont, he signs in dr~ft. 
sgd. B.J, W. Derkson. 

Drawn up on our oath of office at Ensohado on tho 29th Mnroh,194,6. 
The InteITogntors, 
16d• J.G.L.Krabbe. 
" B.v.d.Kampe 

Copy ot a let t er fran "Rozendaal' s Hnndel:In£H.:ita~_Rpij N. v. 11 

EXTR A CT. 

Faotory: a ltsteodsohustruat 15a. 
Ot'f ioo: Emmnstr ~t,21. 

EnHoh(;jdo, 1 0th Deoembor, 1 94-5• 
E. Dotsoh Esq. , 

. ' llp)h.lc1p, 

• • • • • • Throueh tho bill of solo of the 19th lt o.roh, 19421 tho N. : ... G. U. (N. V. 

!':!!ih,er landa Ocmpnny for t l e 



.. 

Nethurlnnda 0an1,any for tho winding-up of buoin.eaa oonooms) transferred tho• 
olothier• a oonoorn ot Roscm4aol I a H11Qdolanias.taohoppij N. v. to OllP!m~i:rqf tor tho 
11.1n ot 127,000 guilders. · · 

. '. . 

• • • • • • Thia olothier• a business oan-ied on by the Rozondaal • o llandol~.1U:1 t­
aohappij J.v. and tl.\kon ovor ' byl()J..1Fmwm ·waa pJ."Boticsal.JJC loat. ·During tbti aii­
re.id on tho 22nd February~ 1944,. the premieoa in"wb:f.oh this -business \raa .situated 
waa destroyed. ._ · · · :". . · · · 

• 
• • • • • • According to intormation trcn hie ~tatt, Oi'FERl.fANl'f ll!l.d pert . ot the 
maohinery ot Ro&ondaal' ■. Handelamaataobappij ll, V • . · traniiPerred°to Gronau. . . 

. : . .. . 
OP11'J!!RWiNN ro.oeived benati ts :t'c;r lnlr 4iimaae. amowi'ting to tl. S3, ~7.• 22 

tran the "O. 9.M. ii, at whioh amowit praotioall,Y nothing ~is loft," , . . · · · · ' . . 

.. 

Your a t'ai thtully, . -
agd~ Illog:l.ble, 

0 
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• ♦ 
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U N I T E D N . , T I O N ~ :T •• R O R I M E S O O M M I S ,. I C N • . -- -- ___ .,. ___ --- ---- -- - --- - ---·· -

Ch3rge No, 333 ( ·, 2-9-46) 

• 
For t~e-~~ .. th.~ _S_o_o}:~li_.F.1:1:iAt-.. 

Registered Number D~t o ot rocdpt ii1 Hocrotoriat 

------- ·- . . . . . - .. - . -- . . . .. . .. . . . . .. . . -.. . . . . . . . . . . . . .. . . . ....... . 
Name ot accused, his rank and 
unit,or official position. 

( not to be tran:.,lated) 

. 
B}:~.MlJ _ _:f~~Au.l_r.1_, i~o-~~~-c.~ •. Gonr,.:m ·'Yur­
wa l to?"', born f.\ t VR~D~, "ifoatphnlia,Gor­
many, 8th Janlll.lry,1900, now believed to 
be living in Gcirmany, probably WIDEN, 
Originally · looksmi th by trade, .fas o 
member of thu N.~.V.ond N.S.D .. i.P, and o 
., fervent I t>£1rty-1nan11 • 

•• ddreaeos in Holland: 
1 • 126,Hiul.lre Kompweg, Boel=elo, 

_____ •.• __ •.• ••• • _______ ..;;2 •• _,.._10..~,.I!~na~~~~-C?.11<?.~·~x:~~~'-.J!A~~~~-~!--- --- . 

Plo.oe and dato of 000li.1i ... aion 
of alleged orime 

l!If~E, bot'.'rt1un 24 JW10, 194-1 and 1 •• pril, 
1945. . 

--.. - - .. .... .. .. ·• -·--- --- -····-- .. .. .. - -.... --. .. .. --- .. . . . .. .. ·--- ... .. . . ···--
ljl.lllber and description of oriroe No.XIII, Pillo.go, 

· in \far. crimes list · No.x:rv; · Confiscation ot property. 

References to relevo.~t 
provisions of nationo.l l ow 

Nethur l nnds Penal Code, 
i.rt,4-7,48, .}10, 321. 

----------··- ---·---·-·- ·- . . . .. ... . - .. . - . . . . . . . .. ·. ·... . . .. -·-

SHORT ST ... TmdENT OF F~~cTn • 

The aaou:Jed. wns-appointed. "Ver.·,al~er" of th0 Jewish f'irn1 "N.EP.'.S", 
. . 

at D\oohede, He applied monie s belonging to the firm to hi s o.m uao and 

in 194-J bought this finn from the N .•• ~. G. U~ for th€! 101'1 sUia• of F_l, 1500,-

TR"'NSMIT 'fED BY • • • • . • • . . . . . .. . ..• .. • • • • . . . ' 
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PARTIOULJIB Oli' .~LLOOEu CRLCE 

Tho follorring porticulr re Aru containod in :..tr. toaont1:1 mode b:, witnoasos, 
uxtraots tro.-l .,hioh hr.vo b~vn 00:1;;,ilc,1 iu ~L cr.r.1 101'\i.: ~- t ho Hood of the 
Noth.;rlands ·., r Cri'.:.1.J;;; Crr..-.1i.;~1i·.1.i ::. 1 !.,.lndon, 

Ensohede Polioo, 
Poli tioal Invoatige:~ion Dopnrtr:1ont. 

~_J _ _.~ .T .. :E. l~ i ~ -~ -•· 

In oonnooti~n with the o.nnouncomont 11.~ppeal to the popul::i:don to oc,;:1-3 

. forward with information as to wor oriuea canmittied o.nyvrhere by othors thr,n 
Du.tohmen• and Du'coh subjects" Yro, Joonnes Gernr ,Ju:i Lr.:·.lbortus Krabbe and Borond 
van der Koi·,1p, b,r~h duiaoavu& b<:ilongine to t hv 1-'.R. ~~•, district of Enscb,,(10, 
and al3o spooio.l. otste oonstabl j ~, in r1:: .. pc:o i; of the o.ocanpo.nying charge loi 
by J.N. Menko, d(:~o~ . 7th . ~ny,. 1946, h~~rJ: 

Jo.!~1!.Ji~o.~ !'i:m~o_,,_ 
aged 42, fo.otory a.mer, living ot ?on, liolllsolosches-tru3·i;, Enschodtt, 'ilho atoted: 

" Before tho war tho f no'tory NEP.~ bolonged to i.r., fo.thor Nathan Jo.cob 
)..fllflCO, l1ho died at Ensohode oh 5th ;.,optcnb1:Jr, 194!:- ,:·h.~.L.-!: hidin..~• 

~a Jenn.eh ,capital wnu rQ~ponsiblo for tl\8 bu.:.inQos,and ::ili:so buouw:.u 1·~3 
owner .was a JtSW, it ' had to be placud undur 11 VerwnltW1g"• 

On 2.lt-th June, 194,1 the Gorman W.H. RICIQi,Uffl, appeared .:: s 11Vor,mlter1' of 
the business of which I uos alrouczy director;-ray ·r:ithor hnving gro•.-m too old. 

Thia B!,0_1£:!!_Jfil. d'Oprived me of nll po,1ers ooncorning Bnnk and Clearnnotj 
moniea,. as also those in IIOQneotion with all trnnsnctions having to do with 
the businoss. This took place irnr.1ediotely afte.r his nrriv:il. l•'rom 1st Hay, 194.2 
aooess to ·the of fice and factory buildings whore I hod bo.cn ~ble to go up to 
then, was olso donied rao, b31 him, · · · · 

During tho ti , e thnt I was still in the businosH :~~c_r~.½!![ took ?1.500.­
from the firm's cash every month. I cannot tell you Yrhc-cher this continued o.ft "r 
I was no longer · allowed to appear nt 'iihe works , but tho docw.1ontf; which I will 
have l'll6de out at your : request will be sure to show, 

In 1943 RIOKMA?ftf, as shO\m by the boo~,s, bougM: '-;he firm of NEr.,s from 
th@ N.: ... G. U. f'or-t°hesum of ri.1500,-, 3verything Has included, . for example: 
off ice t'urni turo, a typcMri t er, machinl.31"".f t0ols , l t.r _; u l ot he, four smnll l:. thus, 
one automatic lathe of o.nother varie·ty, thr~e drills, four grinding machines, 
on~ small exoentre· press, row materials, holf-finished goods, finished articlos, 
one y,elding ap~ratus, n planing r.l8ohine and tools. ' 

.~fter metioning the boi ibing of the f actory in 194.3 the sta ·~emont oontinu.os: 

".ls aooordi, ~ to -~ho r egulations this company( Ond.orlingc Oorlog :,risioo 
V4J) was not all cmod t o pay out to Ger;:ian n1tton~ls, .RI.CJ;~~-- ~\jnt in a atate-
mont ot1 damage suff ered through thu boobing ·i,o t !!u 111Iili'~nu::.uohutz11 a nd reooivod 
from it o sum of 'Fl, 14,000. Thip Elho.·, s cl1;1urly thu·i; t; o pnrohi ac prico of 
Fl. 1,500, -• woa 1J1uoh too lo.,. 

Thu F1.14, 000 reoeivcd by RIC am for dt!lnng v i ncurred ,a s paid in in 
full to his private a ccount and noMof -it mnt to tho firm. 

·.{hun Enschcdt, \raa liberat~ -1 at •• pril, 1945- thor1;; v,os atill a sum of 
JH,65.-• in RICJO,t.\NN' s account ot the Tmmt:rnhu on!c s o th,'.lt RICr ,u\NN with a 
probability bordering-on cort :. i:-ity, must have auun 'i; lt: cl1:.., C -or' "r>L~aing hia 
money 13 fJly in :S:.ltl!'- in Gurnurq. 

RICJO-t.Um did inde'3d httvo t ho bvnb<.id port ion of -~ 10 fnc torJ pc.rtly rof:i­
torod butthi·.;:i7w p..:.id for ;-,ith tho fin,1 1 s mondJ• 
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'11hat J!,t<;:1.C!i,~, ottor the famows days of Septernb1;;r,194':-, no l o:1;;.1r paid 
fur in,1:hu-a1100 st·•·.1y::: oi, hoalth inauranoe for the workora nr. ~ , i ,1 ·.;hi.:1 1·1·v1 to 
enrich hir.1:...ulf s.t tho fir.a' s oxpenae, u ~1<~1:1 f ·:.,r ·I;~ c no1-,::. i o'~ ';; ·,. , .; hi;) h(ld 
token up the standpoint that hu ·.1ould ge1J i:e uuch ri10.1.;:/ o ~: .; '-'1" ui,e fim us 
possible." · 

. . . . . -. . .. 
:.ft0r it hnd bocm road ov r to 'lnd aubadribod: to· by him, witnaas .sis- . 

ned his stn,ement, · 
Rough dr.:u' t ;:·.1d1;1 out .md .oigo.lld, 

sgd.J. N. Menko. 

On 5th Juno,194,6, wo, the inv0atigators, heard: 

. ~iJbro.mJ~, 
aged 2.3, chauffeur, liv ng ot 109, Oostoratrr.10.t,Ensohedo, ,1ho a ·~atod os folla1s: 

" ' I am of Du·toh nationality~· , • • • , •• 
\/ith 11\Y f 1;1llow worker Duv6e, who lives in the Poolmunsweg, Enaohede, . by 

RICKldi&NN~s orders I had to empty about 6 houses belon~~in,g to Jc111s, The f'urnituro 
froo these houses woe shared out by RICI<JU.NN omc,.-i,g G~r:n~,.1 ·,-rar vio·i;ima in 
Enaohede and poor Gerr.ian famille~ • •• of.~~ I kno,:f !UC'!-.i ~'lN , i,;IUI)\; no furnit~ 

t to GerrMey.. , • • • • - ~ · · · · · • · · · 

I do not know vhere RICK. Jt-r ia l.iving but th.:: n.'.ll',\e vru.:um, a plaoe in 
Gt>J'QD.1'>3, ~B certainly bo&1 nwntf oni:Xl. 11 , . . . 

~,fter it had been read ovor to and suln.1oribod ·~·.> bJ hL-:i, ,n.-~nl.}GS 8'.g­
ned his ata te1-:1ent, 

Rough drat ;,; made out nnd ai~n..;d. 
~gd • ..;. Lefors. 

To this we, the inv~t.ti3:: tor:;, -.70uJ.d odd thnt RICIOi.'.NN 'rms known in 
Ensohede as a t'ervent "party-man". He VIE::S often seen-in 'rfosohede weoring the 
uniform of th~ s • .-•• , which consisted · ot a \frown unifoi,-n vrith a red bund or\ llbich 
wns a m1astika 

·This JJtatement hos been drawn up by 118 on oath of office at Enschede on 
the 5th June,194,6, 

The inveatigntQrs, 
,sgd~ F.G.L.Krabbo, 

11 B.von dor Krop. 

NEDERL.'JIDSCHE P • .ssmnoozm- en INSTRIDIENTm FA'JiRIEK "NEB~". 

Cash 
Postgiro 
Debtors 
Bad debts 
Stooks 

3. 279, 61 
.:__:).).,_(]Q 

Machinery 5921.-. 
Depreoiatim~--. 

Fl. 

Hengelosoheatraat,70, Enaohedo, 

Bo.lanoe Sheet, 24,th July, 1-94-'i, 

. 101,57 
19, 75 

3,244,61 
14,.057,.35 

.3.56.3 

20, 986,28 

Creditors 
Various oharacrn 
Income to.JC 
Loons: 
B. j. 1:fenko 
J.N. Henko 
Jac,Henko 

Capital 1,1,41• 

Duposita 

Profit ;., 
CapHal 

The oase 1s l7omploto. 

No defence i s pos sible. 

300,-. 
8 ,. ,. 

-- 12?. 

1 oo,-. 
1 ,428,.55 
_1_ •• 1 _7§.,.~~ 

12. 717,04 
. _1 _. _1 _2!3_, _1). 
13. 845, 19 
.• 3.•.L~·l5__,!3}_ 

Fl, 

509,27 

508,55 

i 7. 261,_,. 06. 
'26:§n6,28 
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U NIT E !J N~'.fiunr:- :fAR CR -IM E u OOM 0HI~ S IO N 

NmHERLAN':)~ CHARG . ...U , lGAIN'wT Gm! CAIN ~{.ll!t ORDWIALS. 

Charge ·No. 354 ( 9-10-46) 

For tho uae of the Segrota) irat. 

Registered NUClber. 

Name of aoouaed, his 
rank and W'lit, or 
otfioial poai•ion. 

Da·l;e of ' rec@ipt in 3eoretoriat. 

k'!.l~Im,~~-~~.::_, preai.4ent of the 
Kring Apeldoorn, ot the N.~.D.A,P. 
Living at 38, J(iddenlaan, Apeldoom. 
Liquidator of . a prGsuri1Bbly Jmsh 
busineaa, Oharge has alroa~ 
been aooepted by the ooi'iillittea. 

----------------------------------
Place am dato ot 
oamniaaion ot al­
lege4 orime, 

Number and desorip·aon 
ot orime in war crimes 
list, 

Referenoea to relo­
, vant provisions ct 

national law 

Amersfoort, 
August, 1941 to January 194,2, 

No, XIV, Oonviaoation of property 
or ocnplioi ty in. 

No, XIII, Pil:lago, 

Neth, Ponal Code,. 
Art, J10, 4-7, 4,8. 

---- ____ ....,_.__._ ______ , ___ . ----· ------- . -·- ·------·--·- ... ----..... 

&IlcRT &TATPliM OF FACTS 
·, ' 

The aooused en·tered tho &hop ot Hartog . de- Vries, showed letters in 
Gerraan p\lrporting to be tr001 the Reiohalco1mosor for the Oooupied Nether­
lands -annomoing -~ha liquidation ot :~he shop and ·~ho appointment ot the 
man in question na liquidator • The aooused then pouketod th-, 1Joney in 
the till, made n requisitioning order on complainant's clients for a 
aw ot money, blocked witnosa' giro aooowit and frOi:1 September 1941 to 
January 194,2, made a weekly oollection of tho ahop' a, takings ond ·~h• 
amoW'ltu received in respect of his requisitioning 'drder, . . 

TRANS H I'fTED Dy• t I . . . . . . . ~ . . . . . • • • • • • • 

• 
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.Amersfoort Police, 

Pro-Juati tio, 

-13-
Extract of this &totoment haa btlen mado in his C1illl words by tho Ne·~hor­
lands Representative on the Unitod Nations ifar Crimes Oormdaaion, 

STATE H ENT 

· submitted by Antoon Spierings, polioo dotootivo, A111eratoort in conneotion 
with a charge laid before tho sub-coomission tor the Invostigotion ot Wal 
Orimos at Utrecht, 

The investigator interrogated: 

H.iRTOO do VRIES, 

ironmonger a·t .Amersfoort, who stated that on 7th AU8ust 1941 an wllcnown 
man entered his shop and ~aid toot his name was A,E,R. Lffilm, that he 
lived in Apeldoorn, that ho was the president of tho Kring ~peldoom ot 
the N. ~. o •• ~. P. and tho t he oame in the name of the Reiohsk0111nisaar for the 
Oooupied Netherland:a. He then produoud two letters written in Gorman, ono 
saying that witness• business was liquidated ond tho othor, thab ,11 E. R, 

' LtJTTm had been appointed liquidator by the Roiohs!·aaBSar, \fi·tneas then 
had to oowit up the money in ·the till whioh 8JJOWlt ed to F.830,70 and this 
the accused put in his pock1:>t, The latter then wroto down a Ul.l!l of ll',2539,46 
to be clai;:1ed in his aaae fran witness' clionta, ond took an inventory of 
stocks in the shop, He olso announced that he wo\lld fetch each week tho 
Bl.ID roceived in the ahop, aoouaod then went t>o the "~rsfoort post oftioo 
where, as witness was informed, ho blocked his giro occowit of F,403,90, 

Fran 4th Sep·~ember to 9th Jonuary 194J incll.Wi~e, LUTTER nppearod in 
witnoas' shop practically once evory weok to totoh the shop's taldngs and 
the SllDB received in r espect of the requieioning, Each time he gave a 
receipt signed b~ himself, which reodipts witnosa deposited with Notory 
S. van t'Eind, .:.uiersfoort, 

The invosUga'iior adds that on enquiry at t ho notary's ot'fioe ho vrua 
shown receipts totalling F,14744,32 signed by u,E.R. L1"1-XER, being tor 
monies roceived by him from tho liquiduted ironinongery of Hartog de Vrius. 

Rogarding tho blocked giro oooowit, the post offiou official conoernod 
stated th,.t nothing via::, lcnovm of this in af.l~rsfoort, but that the Oontral 
Giro offioe at The Haguo mi!;ht be oblu to givo somo informntion, 

The stat~mont was car.aluded and signed on his oath of office by tho 
inveatigator at 4UOOrsfoort on 28th Jwie, 1946, 

The case is cauploto. 

No defence s ..:oms possible, 



III/69. 
8th Noveni>er, 1946. 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 

Denunciation 88 a War Cr:Lme. 

Conmittee I, in its meeting held on 7th November 1946, 

referred to Ccmnittee llI the question ~o what extent 

denunciation should be regarded 88 a war or:l.me in International 

Law. 
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I, 
, II. 

III. 

IV. 
v. 
VI. 

VII. 

VIII. 

IX. 
x. 

XI. 

m. 
XIII. 
IIV. 

,BY Ison SohwlJ>, Legal Ottiqor1 

CO lf 1' I I '1' a, 
Sea Warton in the Charter and in the Ind1otmt11t. 
Or:lmea oOIDitted on the High Seu ln tho General Par.t at 

the Judglmnt. 
The Detendnnt DJenitz, His alleged :lq,Uco.tion in the 

ocmnon plan and conaplro.oy nnc! his part in the oli.me 
asainet peooe. 

Jik>enita. His iqAico.tfon :la 1IBI' orlaes, 
.&nalysia ot the Judpel'lt epinat Doenits, 
l>oenitz• reaponidl>Uity for the applioation ot wreatrioted 

submarine warfare in it• application to Briti1h 
~ merchant ablpa. 

DoonilzTreaponalbility tor tho proolamat:lon of operational 
zonea and the 4PPU.oation c:I unrestriote4 11t>nm-ine 
warto.re ·b)' alnld.ng ftu~ merchant vea■el1, 

The al.legation that Doenl • 1berately orc1erea the 
ld111ng ot 8Ul"liwra ot 1hip..wnobc! veue11. 

Disregard of the R•aoaa Provl1lo111. 
Doonitz• responaibUJ.t, tar the Ocmnando 0rder1 tar the Wle 

ot oonoontrntlon oamp 1aboUZ"1 nnd tor vto1atio,w ot 
tho Prisoner ot lb' Convention, 

An nttempt at eatablllhing the principles on tioh the 
Court acted. 

Reeder. Hls tq,lieo.t1on in crimes against peaoe. 
Raoc1or. Hi• iq>U.oation in ffllr orin,s. 
A\toq,t at o. a\ll!lnAJY ot tho Tribunnl •s opinion •. 
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I, §oa W&ar, ip $hp CJw:te[ and in tho Ind1otment1 

The Oharier ot the International 1111.1. tary 'l'r:lhunal mention■ wartare 
at aea in i ta Article 6(b) only by aa.ving that violations ot the lawa or 
customa ot war shall lnolude, but not be lim:Ltod to, lllll'der or ill­
treatment ot persona on the aeaa, 

1ho Inc!lotmnt alao aooa not go into detail when deo.lins w:l th war. 
or:lmea ocmnS.ttea on tho High Seo.a. In Oount 3, "murder and illoj 
treatment of oivUian populations of or 1n oooup:led ten1.tO?Y or on th! 
h~ aeaa" :ls oonta:lnea under the heading "A" (page 14 or ccmnana Paper 
6 ,. 

Tho Ind:lotment ll\YB ot tho dotonclant Roeder that he authorized, 
di.rooted an3 participated in tho mr orinl>s set forth in Count 3, 
inoluding particularly war crimoa arising out ot soa warfaro. (p.40 ot 
oamnana Paper 6696). 

Tho defendant Doonitz is charged in tho Indictment with having 
authcrizoa, c1hc:otlo4 ,and porticipatod in tho wnr crSmea set forth in 11 
Count 3 ot ·the Inclio~nt pnrtioularly orims against persona and 

property on the high so~:(dMt4, ~t· ...... " ... I ,a 1• IS ......... , 

II. gdpoJ oonat.tnA on t.he High Seas in tho Goporal Pnrt ot tho Jupnt, 

Tho General port ot the Judgment doos not contain apeoitic 
obaervntiona ori war crimes oOlll'!d.tted on tho high seas. Till, Ju4gment 
refers on pp.16887 and 16925 to the toxt ot Art.6(b) ot the Charier 
which has been ·quoted :ln po.rograph I ot this paper. 

'l'he Mbunnl's opinion on questions ot aoa wnrto.ro .is theretcre 
only to be found in tho JuBpnt on the dotenclanta Doenitz, (pp.1702, 
et seq), and Ro.oder, (pp.17031 ot seq). 

Doonitz was indicted on <bunts 1 (oonapim.oy), 2 (crima aaainat 
peaoe) nnd 3 ( wnr orimea). The Tribunnl touna hiJ:l not guUQ" on 
Count 1 ot tho Indictmont and guilty of Counts 2 and'• 

tith regard to his alleged responsibility tar the oa:mion plan and 
oonapiracy and with rogard to his port in . tho crime against peace, the 
Tribunal eto.tod on p.170231 

" .Although Doonitz built and trained tho German U-Boat arm, the 
evidence does not shaw ho was privy to the oonspiraoy to wage aggres­
sive V1ars or that he prepo.red o.nd in1tio.tod euoh wnra. He as a line 
otfioer performing strictly to.ctionl duties. He vas not present at 
tho icportant conteroncos when pln.ns for aggressive wars were 
nnnounoed and tbero is no evidence he \illl& info:nmd about too deoiaiona 
roo.ohed there. Doenitz •-ai&,;ha.,evo~~o aggress1i~~~ 
meoning of thnt ilord a.a used by the Oiiirfo~ · Subniif ~,rwh 
began imoodiately upon tho outbroo.k of vrar, wns fully co-ordinated with 
tho other branches of the Wohrr.llloht. It is cloor that hie U-boo.ta, 
few in number at the t:SJoo, \7ere fully prepo.red to -,,ago war. 

It is true thnt W1til hie appointment in Jnnunry 1943, as 
Cooma.nder-in-Ohie f ho wruJ not o.n "oberbofehlshnber". But this 
sto.termnt undereatmates tho iq>orto.ooe of Doenitz' position. He 
was no core Arr:v or division oomnandor. The U-boat c.rm y,ns the 
principle part of the Gorca.n fleet ond Doenitz was its leo.der. The 
High Seas fleet made a few r.dnor, if spectacular, raids duri~ tho early 
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years ot tho war but tho ·real d~o . t·o tho e~~ vtaB· done alloost 
exclusively by his submarines as· ~he millions ot tons of all.1od and 
neutral shipping sunk ~11 'tostify. · Doonit11 was solo]Jr 1n ohru:se of 
this warfare. Tho Mo.vD.l. W~ CbnmDnd ·roserw.d.-tor itselt only the 
dec1sio~ as to the rmni>er or .supDllrl.~s :l.n ea.oh a.roa. . In the "invnsion 
ot Norway I tor eXllr.lpl~1 Doenitz mo.de· ·reoarr;iendations in October 1939 as 

. to submartne baaea, wru.oh he olaims •re no more than o. sto.tt study, and 
1n ~roh 1940, he nnde out the operational orders for tho supporting 
U-boats, ll8 discussed else\1here in this Judgment. 

1ho.t his ir.Jportanoe to the· Ge?Tnri waz- ettort was so regarded is 
eloquently proved by Raeder•s roo001CDndation ot Doenitz as his auooesaor 
and his appointment by Hitler on 30 January 1943 aa Oamnnnder-:1.n-Ohief 
ot the No.vy. Hitlpr too, knew that submarine wnrtnre wu the essential. 
part of Gernnny's naval 1llri'an,. 

From Jnnua.ry 1943, Doonit.B wns consulted nlmost oontinuoual.y by 
Hi tlcr. 'Die ovidenoo wns tho.t they conferred on no.val problems about 
120 times during the oourso of the war. 

As lo.te as April 1945 when he a.dm:l.ts he krx>w the stnsggle vine 
hopeloas, Doonitz as its Oar.r.laJldor-in-Chiet urged the Navy to oontinuo 
its fight, On 1 Mey 1945 he booar.ie tm Head of Sto.te o. m as such 
orderod the Wehn:lBDht to continm its wnr in the East, until capitulation 
on 9 Key 1945. Dooni'b oxplained tho.t his roo.son tar bso orders wn.s 
to insure that the German c ivilinn population r.d.ght be evacuated and the 
Arey might mlm M orderly retreo.t tra:i tho Bo.st. 

In the view of ~he Tribunal, the ovidenoo shows that Doonitz was 
active in waging aggi;-ossivo war. " · 

1Y• _poenitz1 His 1g>U,oation :ln 1R>.l" crimes, 

1he following is so.id with rego.rd to Doon1tz• port in the ~~ssion 
of war crimes, 

" Doonitz is chnrged with wagi~ unrestr:l.oted submrine warfare 
contrary to tho No.vol Protocol of 1936, to which GermaJ\Y aocoded1 and 
which reo.tf:l.rmod the rules of submarine wnrtnre le.id down in the London 
Naval Agreement of 1930. · 

The prosecution h;aa subm:ltted tho.~ on 3 Sept.ember 1939, the German · 
U-boat arm bego.n to wage unrestricted submarine warfare upon all ioorchnnt 
ships, whether ener.v or neutral, oyn1cally disrogo.rding the Protocol; and 
thtl.t a oalculntocl effort wus made throughout the war to dis~uiae thi.s 
practice by making hypocr.l t:loal references to international law and · 
supposed violations by tho Allies, 

Doeni\z insists that at o.11 tir.los -tho Navy remainod within ·tho 
confines of intermtiono.1 law and of tho Protocol. Ha tostif:lod that 
nhon the war began, the guide to subnnrine ~are v.ns. the Gorman Prize 
Ordinance trucen o.lmost literally tran 1ho Protocol, tMt pursuant to th" 
German · view, ho ordered submarines :to a tto.ck all merchant ships 1n 
convoy, and nil thAt ,efusod to stop or used tmir radio upon sighting 
a submarine. When his reports i ·ndioo.ted thn:t British µx,rcho.nt ships · 
wore being usod to give information by wireless, were being onood nnd 
were attaclcing submnr:lnos on sight, })(; ordered his submarines on 17 
Ootobor 19}9 to atto.ck oll enolltf nercho.nt ships without warninB on the 
ground that resistanoo was to be oxpoctod, Ordors lll.roa.dy had beo·n 
iasuod on 21 Septembor 1939 to attaok .oll ships, including noutrals, 
sailing at ni.ght without lights in the English Cho.nnol. 



On 24th November 1939, the German Goverment issued a warning to 
neutral ■hipping that, owing to the frequent engagelll9nta taking place 
in the •ten arouncl the British Iales Md the J'renoh Coast between 

. U-boo.ta and Allied mi,rohant ships which were o.:nned and had instructions 
to uae those arms as well o.s to ram U-boata, the safety ot neutroJ. 
llhipa in those waters oould no longer be, tabn tm· grantee!. On the 
tir■t ot January, 1940, the Ceman U-boo.t a.mmand, acting on 1ho inatruo­
tiona ot Hitler, ordered U-boo.to to attack all Greek morohant ships in 
the zono aurroW\ding the British Isles which wns bonned by the United 
States to it■ own shl.pe and also merchant ships of every nntionnlity in 
the limited areo. ot the Bristol <llo.nnel. Fivo days lo.ter o. further 
order waa given to U-boats to "mice :lnmacliately unrestricted uso of 
weo.pons against all ships" in an area of the North Sea, tho limits of 
which were defined. Finally on the 18th January, 1940, tho U~,boo.tn 
were authorized to sink, 71ithout wnrning, all ships "in those wntors 
near the enenv coa.sts in which the use of minos oa.n bo protonded". 
Exoopt1ona wore to bo Dll).do in tho oa.sos of Uni 1:ocl Sta.tea, Itnlil'.n, 
Japanese a.nd Soviet ships. 

ijhortly ntter too outbreak of wnr tho British Admirru.ty, in 
llCoardc.nce with tho Hnndbook of Instructions of 1938 to the mroha.nt 
navy, aniod its mroilnnt vuasols, in mnJ'\Y ons a convoyed them with ormed 
escort, gnvo ardors to sond pooition reports upon sighting aubnwrines, 
thus intogro.ting oorohunt vessels into tho wnrning notwork of nn.vnl 
intelligonoe. On lat October 1939, tho Britioh Adm1rt\lty announced 
Bri tiah morohnnt ahips ha.a boon ordered to rru,1 U-boa.ts if possible. 

In the o.otunl cirownstancos of this oaso, tho Tribunal is not 
prepared to hold Doonitz guilty for his conduct of submarine wn.rtare 
ngo.inst British o.nmd mercha.nt ships. 

Howevor, tho proclamo.tion of operational zones Md tho sinking of 
neutro.l J11Drohant ves_aola whioh ontor those zones presents a different 
question. This practioo ;--ma omployod :l.n the War of 1914-1918 by 
GeI'mlU'\Y and o.doptod in r c tnl.iution by Great Britain. iba Washington 
conference of 1922, tho L~ndon Nnvnl Agreo1mnt of 1930 a.no the Protocol 
ot 1936 were entered into'"' ith full knowledgo that such zones ho.d been 
employed in tho First World War. Yot tho Protocol l!IO.do no exooption 
tor oporo.tiono.l zonvae Tho order of Doeni tz to sink noutrnl ehips 
without warning whon foWld within tho so zonos wo.s, tharof'oro, in the 
opinion of the Tribunal, n viola.tion of the Protocol. 

It is also o.asertod thnt tho Gormnn U-boo.t arm not only did not 
carry out tho warning nnd resouo provisions of tl¥3 Protocol but that 
Doenitz deliberately ordered the ldlling of survivors of ehipwreclcDd 
vessels, 'ltlether enoJTt'>' or neutra.l. Tho prosecution ho.a introduoed 
much evidence surrounding two orders- of Doenitz, War Ordor No.154, 
iHUBd in 1939, and too so-col.led "Laconia" order of 1942. Tho defonoe 
argues that those orders and tho evidonoe supporting thorn do not show 
auah a policy a.nd introduced much ovidenoe to the controry. The 
Tribwllll is ot tho opin~ n -that tho ovidonco dooa not esto.blish with 
the certainty required thnt Dconitz deliberntely ordered the killing 
of shipwrecked survivors. Tho ardors woro undoubtodly oni,:lguous, o. nd 
dosor ro the etrol'@oat consure. 

Tho ovidenoo further shORs that the resouo provisions wero not 
corriod out nod tha.t tho dofondant ordered that they should not be 
ca.rriod out. The irgnm.mt of the rlofonco is tbll.t tho aocu:ri ty of tho 
aubmnrine is o.s the f-lrot rule of too sen, parruoount to rosouo and 
th..-._ t the do,,:loproont <Jf oirora.ft r:mao rescuo ~ooai lo. 1bis :oo.y be 
so, but tho Protocol is oxplicit. If tho c o: •·:irmlor onnnot roacuo, 
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then undor its torms ho. cannot sink o. merchant voaaol and ahoulc:1 allow 
it to paes ho.rm.loss before hia periacope. 1ho~ ardors, then, prow 
Doenitz is guilty of o. violo.tion c£ the Protocol. 

In view of allot tho toots prOY'8d Md in particular at an order 
ot tho Br:ltiah Adnd.ral.ty announced on tho 8 liq 1940, aooarding to 
which all vessels should be sunk nt nifllt in the Slcogerralc, o.nd tho 
anawara to inteITogo.tor1es by A4m1rol Niml.tz stating tbnt unrestricted 
submarine warfare was oarr.Lod on in the Paoif'io Ooeo.n by h United 
Bto.tes from tho 1'1rst de_y thnt nation entered -the wor, the sentence ot 
Doenitz is not nsaessed on the ground of his breaches ot the inwrnatione.l 
law of submarine wartoro. 

Doonitz was also charged with responsibility tor Hitler'• Qmsmndo 
Order ot 18 Ootobor 1942. Doeni tz admitted he received and kDn ot the 
order when ho wna P-1.ag Officer of U-boo.ta, but cUsclaimed reapona1b1U.1;y. 
He points out thnt the order by its oxpreH terms Jxoludod mon captured 
1n no.vol wart~, that tho Nnvy had no territorioJ. ooomanda on l.And, and 
that aubr:lnrl.no ccmnandera would never encounter ooCJDO.lldos. 

In one inato.noo l when ho was Oommondor-in..Qiiot ot tho Navy, in 194--', 
the moni>ers ot an o.ll1od motor torpodo bont woro co.ptured by Gormn Naval 
Porces. Thoy •n 1nterrogo.tcd tar intelligence purposes on behalf' ot 
tho local admiral, and then turned ovor by his order to tho SD and shot. 
Doonitz said thnt it they were captured by tho Navy thoir mcooution 1IIQ8 a 
violation ot the oODIDMdo ardor, that tho e:xocution wo.s not amounoed in 
the Wohrmaoht oomr,lllnique, D.nd tho.t he was never intomed ot the ino1dent. 
Ha pointed out thnt the odm:l.1'81 in question was not in his oboJ.n ot 
oamnand, but wna subordinate to the arq, general 1n ooamand ot the NQl'lft\Y 
occupation. But Doenitz permltted tho order to remain in tull toroe when 
oo beo::ime comnander-in-ohiet, nnd to that extent he ia responsible. 

In a oontorenoe ot 11 December 1944 Doenitz said: "12 000 oonoontra­
tion camp prisoners will be employed in the shipyards as ad~ltional labour.• 
At this time, Doeni tz had no jurisdiction over shipyard oonatrw>t1on, and 
cla1ma that this wns merely a suggestion at the meeting that the reaponaiblo 
officio.ls do somothi~ about the production ot ship_s, tho.t he to~ no stops 
to got these workers sinoe it ms not a matter tor h1s jurla<liotion and 
tho.t he does not know whether tmy wero over procured. He add.ta he knew 
ot concentrntion oaJDps. A man in his position must necessl!J"i~ ho.w known 
that oi tizons of ooc~ied countries 1n large nunbers were confined 1n the 
concentration cru::ips. 

In 1945, Hitler requestod tho opinion nt Jodl o.nd Doenitz whether the 
Gcnevn Convention should be denounced. The notes of the meeting between 
the two military leo.dors on 20 February 1945 show thnt Doenitz expreaaed 
his view tho.t the dieo.dvo.nta.ges of suoh M action outweighed the advantages. 
The ■UIIl'IIQl'Y ot Doonitz' attitude shown in tho noix>a tabn by an oftioer, 
included tho following sentences 

" It r10uld be better to carry out the r.1eaaures considered 
neccs&az'Y withrut warni~, and at all costs to save faoo with tho 
outer world. • 

h prosecution insisted thnt "the Jmnsures" refen-ed to JOOa.nt 
the Convention should not bo clonouncod, but should be broken at will. 
The defence explJ:ulation is tlnt Hitler wanted to broo.lc the Convention 
for t ;o reasons: to tnkD awey tron Gorman troops tho protection of tho 
Convention, thus preventing them from continuing to surrender in lnrge 
groups to the British am Aloorionrus; and o.lso to pemit reprisals o,gn.inat 
Allied prisoners of wor because of Allied bori:>ing raids. Doenitz cl.Air.m 
that what he iooant by "meo.sures" woro disciplinary mneures against 
Gernnn troops to prevent them f'rom surrendering, and thn t his words had 



no referenoe to aaaurea oaainat the Al.l:l.0111 moreovor that tb:La ,.. 
mere]Jr a suggestion, ~ that 111 al\Y ewnt, no suoh measures wre evor 
talcen, either against All:Loa or GermMB. The Tribunal, howevor, aoes 
not bel:l.ove this explanation. The GQmva Convention wu not, howver, 
4enounood by Gc:rm&JV'. The defence ha.a introauoed eevenl. att:ldavits 
to prow that British naval pi-isonora ot war :l.n oanpa \l'ldor Doenitz• 
jtria4loUon woro treated •triot:b' o.ocording to tho Convention, and the 
Tribunal takos this tact into oona:l.deration, regarding it aa o. 
nd. t:l.go.t:l.ng oirouma to.nee. • 

v, Anal.Ys:l.s ot tho t'!)l4sment 98einet J))onits1 

Chea the text aa reprodmod in paragraphs m ana IV ot ttds paper, 
it appears that Doonitz waa aoquitted ot the charge at being a partici­
pant :ln the oriJm.oo.l oonap:lraoy to wage aggressive war (Count 1) and 
that he wo.a also founa not gull ty of having planned, prepared or 
initiated aggroaaive war. His iq>lico.tion :ln the crime against peaoe 
wns only his part in the ~ of o. war of aggression for the initiation 
ot which he ho.a not been ~ responsible. 

With respect to Doenitz• 1111>1:l.cation in war arimas, we llll8t distin­
guish the following different q1.1eationa dealt with in the Judgmnt. 

(a) The unrestricted alA>merine wnrtaro in 1 ta application t> British 
armod merchant ships. &re Doenitz ma f'ouna not guilty. (see below, · 
paragraph 'VI.) 

(b) '!he proclamation of operational zones and the application of unrea­
trioted aubrmrine wartore by s 1nkins neutral n,rohant voasola. Here 
Doeni tz wo.a found guilty, but no punishment wo.s o.won\od for this 
otfenoe. (See below, pore.graphVll). 

(c) h ·o11egation that ~nitz deliberately ordered tho killing ot 
survivors of ahip-wreoked waaela. HQre Doenitz was found not guilty. 
(See below, paragro.ph VIII)'. 

/ 

(d) The diarogo.rd ot reaoue proviaiona. Here Doenitz was found guiltY, 
but no punishmont l1l1B awarded tor this offence. ( Seo below, paragraph IX). 

(e) Doenitz• responsibility for Hitler's Oomnnndo Order ot 18th Ootobe1 '-' 
1942. 

(f) Doonitz• iJJl>licntion in the use of concentration oemp lAbour. 

(g) Doonitz• responsibility tor violations of the Prisoner of War 
Convention. 

With reapoot to tm ta.eta under (e), (t) and (g), vilioh have no 
bearing on the law of aoa war.faro, Doenitz wo.s found guilty in a ioore 
or less remote wey. 

VI, Doenitz' ~nsibility for the o.pplioo.tion of unrestricted 
Subnmi.no aro ~n its opplioation to British amod merohnnt ships, 

Oppenhoim-Lauturpa.oht ~, in "International Law", 6th (revised) 
Edition, 1944, Volume 2, paragraph 181(0.), on pp.362 et seq., on 

defensively armed mrohant vessels, the following: 

11 In 1913 the British Admiralty annoW10ed that in tho ovont of wnr 
it Vias their intention to supply British morohant vessels with guns and 
wrmunition tor the purpose of defending themselves, thus reviving the 
former praotioo by Vlhioh moroho.nt vessels o.lWt\YB oorried defensive 
armaioont. In rmld.ng that announoeroont the British Government insisted 

) 
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on tho oloar dietinotion botwoert oonwrtod. armed DBrohant oruiaora and 
defonaivoly o.nmd 1JBrohantman. 1'tie nmthods ot aubmarioe warfare 
o.dopted by tho Central Powers in tho· World War called tor tho execution 
of thia policy, nnd aooordinal7 ~t beowna the ·practice ot tho Allied 
Powers in that wtU" to Ql'Dl their imrohant veaa,1a dotenaively and ao 
enable them moro otfooUwly to exercise their rigbt, as abavo ata~d• 
ot resisting attack by toroe. An ·overwholming woigbt ot authority 
recognised that thoir dofonaivo armnmont in no wo.y 4ltore4 the lognl. 
ato.tua of these vessels. 

At tho BC>.m3 time, it is clear t.hnt the armlng of nmrohant vessels 
ralaoe problODII ot aubatantinl ditN.oulty. In the first plQCo, it ia 
not euy to drnw o. lino ot distinction botwen ~teneiw and offensive 
c.ota. Seoon:I l.Y, tho oncouraaemont ot even defensive hoatUi tie a on 
the part ot privo.to voaaela ia trought with daqier inoanach aa 1 t 
threatens to undorml.ne the abolition ot privateering by the Dooloro.t1on 
of Pnria of 1856 botweon ooazd.asioned and non-oamd.asicnod wsaels. 
1'hir<lly, the fl\Ot toot a marohantman ia anned ana that she is entitled 
to resist actual or ant1oipntod atta.ok IIIBlcoa it 1mpoaail>le tor enoll\V 
submorines to exorc:Lae their right ot visit and oo.pture in aocordnnoe 
with lnternational Law withoat running the risk r£ destruotion by the 
superior ormaman, ot the D1Drohant waael or by being rmmned by her. 

It ha.a been right~ augestod that tho obv:lows conaequenoo of the 
inability of submarines to Olrm'Ciao tho ouatoaary rights ot vlait o.nd 
oo.pture in relation to detena1vel.y armed ,m,rchantmen in oooord4noe with 
InternatioMl Law is o.batontion trc:1:1 notivitlea prohibited by the la.w. 
Tho novelty ot a 11Qo.pon doea not by itaolt carry with it a legitimate 
claim to a ohango in tho eJdstlng ruloa ot war. The same principle 
applies with regard to capture and attack by aironµ't in relation to 
merchnntnen. " 

. As statod by Oppenheim-Lauterpo.oht, •an overwhelmlng wight ot 
authority recognized that tho d efonsivo ni,naments of rmroha.nt wsaela 
l.ll no 'MlY o.ltoroo their legal atntws•. It appears thnt the Tribunol 
clid not follow this weight ot o.u1ihori_,, and prooeoded on 1he basis 
that the British morchantmen whiob wre amad or whioh were oonvoye~ 
with armed oaoort or which had reoeiwd orders to send position reports 
upon -sighting subnnrinos, and bad thus boon integrated into the network 
of Naval Intolligeno~ and had been ordered to ram U-boa.ta if possiblo, 
hnd thereby lost their statue o.s merchantman o.nd did not partake of. the 
protection Qfforded by oustan.oz-y o.nd oonver•tional Internationol Lo.w to 
ioorcbant vessels, their po.aaongers, oren DJld papers. The oont.roversy 
which existed on this point o.ppoora to ho.w been solved by the T.r:lbuno.l 
in fa.voUE" of too greater freedcin of action of submarines. 

Doenitz wna a.ocordingly found not guilty far his conduot of 
submarine wartore ogo.inat Bri ti.ah armod merchant shlpa. 

~e Tribuno.l pointed out that the proolamation at operational 
zones and the ain1d~ of noutra.l merchant veeaole wlu.oh enterod 
thoee zones, presented a question ditterent tran ht oonduot ot 
submo.rine warfare sea.inst Britlah ( 1.0. tra:i the Qenmn point fl viow, 
enemy) armed merchant ships. The Tribunal recalled that this praotioo 
was employed in the war of 1914-1918 by Gol'Dll\Y, o.nd adopted in 
reto.liation by Great Brito.in. It referred to three internationo.1 
docu:nants whioh must now be exo.ml.ned in greater detail: 

I 
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(a) ibe Washington Treat:, ot 6th Pebruary 1922 (Cmmand Paper 1627). 

(b) 1be International. Treat, t~ the Lim:ltation and Reduction ot N&T&l 
Armaments, dated London 22nd April 1930, ( Ocimnand Paper 3758). 

(c) h London Protocol relati~ to the Rules ot Submarine Warfare ot . 
6th NoVember 1936, ( Oallnan4 Paper 5.302). 

('a) The •ahii:,ton Treaty. 

ibe 'fuhington Treaty which •• signed by the United States of 
America, the British Empire, Prance, Italy and Japan, but never ratified, 
was concluded in the c1ee1re "to malce more etteotive tho rulea adopted by 
civilized nations tor t.he protection ot tho lives of neutrala and non­
combatants at sea, At ti• ot war.• 

'.lhe abortive Treaty oontni.ned, inter alia, the following provisions: 

" Article I, 
The Signatory Powers declare 'that amng the rules adopted by 

civilised nations tor the protection ot the lives of neutrals and non­
ooni>atants a.t sea in tinP of -.r, the tollow:l.ng are to be doomed an 
establismd part of international law:-

1. A merchant vesael mat be ordered to submit to visit • and 
search to determl.ne :l. ta character before it can be aeize4. 

A ioorohant vessel must not be attacked unless it refuae to 
submit to vis~t and aearoh after warning, or to p-ooeed as Mreoted 
after soizure. 

A merchant vessel must not be destroyed unleaa the orew and 
~~R~~ngere have been first placed in aatet:Y• 

• 

2. Belligerent submarines are not under any ciroumatanoes e:xeq,t 
from the universal rulos above statecl; and it a submarine oannot oapim:re 
a ioorchant vessel in oontomity with these ruloa the existing law ~ 
nations requires it to desist from attack and from seizure and to pernd. t -....) 
tho merchant vessel to prooc,e4 unmolested. 

Article II, 
The Signatory ?owers invite all other oiv:l.lized Powers to expreas 

their o.saent tot ho foregoing staiioment of established law so that 
there ma.v bo o. clenr publio unclerstand ing throughout the world of the 
standards of oonduot by whioh the public opiniorr at the "M>rld is to 

, pass judgment upon future belligerents • 

Article III, 

The Signatory Powors, desiring to ensure the enforoe~nt of the 
hunmo rules of axis ting lo.w declared by them w1 th respect to attacks 
upon and tho seiz\n"'O ana clostruotion c£ mroho.nt ships, furtoor deolare 
that any person in the service of any Power who shall violate any of 
those rules, whot:1er or not auoh person is under orders of o. govcrn­
imntal superior, s hall be deemed to have violated the laws of war and 
shall be liable to trial and pwiishment as it tor an a.ct ot piracy and 
~ bo brought to trial before tho civil or milito.ry authorities of 9.1'\Y 
Power within the jurisdiction of which he may be found, 



• -9-

Artiolo IV. 

1be Signatory Powora recognise the practical impoasibili ty of 
using submarines o.s oannerce destroyers without violating, as they were 
violated in the rooent war of 1914-1918, tho requirements universDJ.ly 
accepted by civilised nations fer the protection of tho lives of neutral.a 
and non-ooni>atanta, and to the end that the prohibition of tho use of 
submarines as ocmneroo destroyers shall be universally aoceptod o.a a part 
of the law of nations they now accept that probibi ti.on o.e henceforth 
binding as between themselves o.nd they invi ta all other nations to 
adhere thereto. " 

flle work, "The Internntional Law at the Seo.", by Higgins anq Colombos 
contains, inter al.in, in paragraph 418, the comment that the Treaty re­
a.f'firmed a principle for which Great Britain and her allies stood during 
the late war ( the wo.r ot 1914-1918), nrunoly, tho roo.inteno.nce of the rule 
of International La~v forbidding the sinking of 100rohnnt ships on eight, 
whether such ships be eneJI\Y or neutral, o.nd requiri~ that orovm and 
passengers be placed in safety it the vessel is destroyed owing to 
unavoidable oiroumstanoes. This rule had never in the po.st been 
violo.tod by W\Y State till the Gonnan submarine campaign (of the 1914-
1918 wnr) bego.n. 

( b) 1be London No.val Treaty of 19301 

The London No.val Treaty of 1930 betweon the United States, Great 
3rit~in, the British Dominions o.nd Indio., Fronce, Italy o.nd Japan, contains 
in its Part IV, the provision of Art.22 which reads as follows: 

II .Article 221 

The following are accepted as established rules of International 
Law: 

(1) In their oction with regard to merchant ships, submarines must 
conform to the :rules of International Law to which surface vessels are 
subject. 

( 2) In particular, cxcopt in the oo.se af porsistont refusal to atop 
on being duly sU111n0ned, or of active reeistanoo to visit or search, o. 
warship, whether surface vessel or submarine, may not sink or render 
incapable of navigation a merchant vessol without having first placed 
passengers, crew and ship's papers in a place of safety. For this 
purpose, the ship's boo.ts arc not rego.rdod as a place of safety unless 
the safety of the passengers and crow is assured, in the existing sea 
and weather conditions, by the proximity ot land, or the presence of 
another vessel which is in a position to take them on board. 

The High Contracting Parties tnvite all other Powers to express 
their assent to too abovo rules. " 

'Ibis part of tho Treaty must, o.s Oppenheim-Lautcrpo.oht pointed out, 
be deemed to be declara tory of International Law o.s it existed prior to 
its conclusion. It was laid down in Part V (Art.23) tt.,'\t Part N, the 
text of which has just been quoted, shcl.l romain in force uithout limit 
of time. 

,\Coordingly, when the Treo.ty of 1930 wns o.llowed to expire on 31st 
1):)c ,,bcr 19 36, its Po.rt IV remaiood binding upon the par .. ties. However, 
wit h n view to enlarging the nur.tber of States expressly accepting tho 
obl i tions in question, tho Unimd States, Great Brito.in, the British 
Do · ~ions o.nd India, France, I to.ly and Jo.pan sigmd, on 6th Noveml-Jer 
1936, tho Protocol incorporo.ting verbatim the 'EJ'OVisions of Port rv of 
t he 1 JO Naval. Treaty rola.ting to submllrines. 

J 
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(o) The Lgn4on n,,tgool ot 19,}§, 

M1oordins ~ Higina-0oloal>o1, l.o., p~ph 420 48 Statea, 
1.aolucU.aa Germal\Y, Ital# and Japan, ha4 ac1henct to t 1- ionaon Protocol 
of 6th Nowmber 19-", by the end ot Auguat 1939. 1'be rules expreaaed 
in Art.22 of the 19.JO Treaty banns been ed>o41ed 1n the London Protoool 
of 19}6, oonatUutecl, tbe:refare, U111ecliate]¥ beforB the outbn,&k ot the 
Sooond Worla War, conventional international law agroed to b,y 'al.mat all 
eoatarillJ nationa. 

Mention should, ln this oonneotion, also be ma.cle ot tho Internatiom. 
Agreement tor Oolleotive Keaa\&198 epinat Jlratio&l. Attacks in the 
Mediterranean b7- Submarines, ool)Ol\ldecl at N.,on on 14,th Septder 1937, 
( tho 1o-oallo4 Nyon Agreo•nt Omd. 5568) • In the Preamble to this 
jgree11ent, which oonoerned atlaolcal by ■ubmarinea o.gainat merchant 
vessels in tho ocm'II ot thD Spanish civil war, the pi-oviaiona ot the 
Mavo,l Treaty ot 19,0 ana of tho London Pl'Qtoool of' 1936 wero referred 
to, ln etteot, as deolarata17 ot Intorno.tional I.av,. (Oppenbeia-Lautorpaoht, 
II, page 381, Note 1). The Preamble to the Jt,on .Agreement, apeaks ot ..--, 
attacks which •are violationa ot the rules of International Law roterrea 
to in Po.rt IV ot the Troaty ot London ot 22nd April 1930, with regarc! to 
the sinking ot merchant ship• an4 oonstttute aots oon~ary to the moat 
elemontary dioto.tes ot h1111D.nity, wh1oh 1houla be justly troo.ted as aota 
ot pirooy." · 

'!he Tribunal proooeaed on the bu:La ot tbe■e rules fonn::.ng part 
ot valid International Law, but only as tar o.a neutral ships woro the 
rictima ot illegal attacks. . Therefore the Tribunal toWld that the order 
of' Doenitz to sink neutral ships without wntning when tound within the 
operationD.l zones, waa a violation ot the Protocol, 

Although the Court asserted the turtheT.' e~stenoe ot thia rule u 
tar as neutral merchantmen were oonoorned, it considered them only, aa 
1t were, as a lef ~~octo.. 1'18 Tr:lbunnl found Doenitz guilty of this 
violation, but I sate with regard to it, that the sentence on Doonitz 
was not assesaod on the ground ot his breaches of the Interno.tional Law 
of submarine wo.rta.re. 

With regnrd to the assertions by the Proaeoution that Doonitz 
deliberately ordered the k:U.ling of aurri.vore of ship-wrecked vessels, 
both onoJJ\Y and neutral the Tril>\.ID8l expressed the opinion that the . 
ovidoneo did not estab{:Lah with the oortainty required, that Doenitz 
doliberatoly ordered the ld.llina ot sh1pwrooked survivors. His orders 
wero, howovor, undoubtedly anbiguoua o.nd 4esorwd tho strongest censure. 
It oppears that Doenitz was, in e:tteot, aoquittod of this part r:£ the 
accusation. 

DC, Disregard at the Reaouo Provisions& 

Under the London Tr9aty and under the London Protocol, a warship, 
whether surface vesaol or submm-ine, may not sink or render incapable 
of navigo.tion, a merchant vessol without having first plnoed po.aao~ers, 
crew and ship's papers 1n a place of aatoty. An exception is made only 
in the oo.se ot persiatent rct'uaal to atq, on being duly aunmonod or of 
active resistonoe to viai t or aearoh. Fort he purpo■e ot this provision, 
the ship' 3 boats aro not rcgardod oa a plaoo of' snfaty unless the safety 
of tho passengers and arew 1a assured, 1n ox:l.ating sea. nnd weather 
conditions by tho proximity ot land, or the prosenoo of another veoeol 
which is in o. position t.o take thom on board. 
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'.lhe evido ooe showed that the roacuo provisions of too London 
Protocol were not cnrriod out and thnt the defendant Doenitz ordered 
that thoy should not be OaITied out. The argument of the defence was 
that the security of the submarine wne, as the first rule of the sea 
po.rwnount to roscuo, o.l'll t hnt tho dovelop!IV3nt of a.irornf't made roscU: 
impo sible. 

To this the Court replied that this might be so, but the Protocol 
wns explicit. If' tho oornma.nder could not rosouo, then, under its ter.ma: 
ho could not sink a. merchant vessel, and should o.llow it to pass unharma 
before his periscope. The opinion adoptod by the Court, is thereforo 
in lino with what has been quoted above from ~enheim-Lauterpaoht, 
parogrnph 181(0.), v,hioh is to tho effect that ·it has been rightly 
suggested th-it the obvious consequences of too inability of submarines 
to exercise tho customary rights in accordance with Interna.tiono.l Law, 
is nbstention from nctivitios prohibited by the law". 

This order, the Court continued, then proved Doenitz guilty of a 
Violation of tho Protocol. 

But also with rognrd to this violation by Doenitz of the rules of 
Interna ti. ona.1 Law, tho Cow.·t, though it found Doeni tz guilty, stated 
tho.t his sentoooe was not assessed on tho groond of his breaches of 
tho Interno. tiono.1 Law of Submarine warfare. This conclusion wns based 
on all tho facts proved and, in particular on an order of the British 
Admiro.lty a.nnoWlCed on 8tll May 1940, aooor~ng to which all vessels 
should be sunk on sight(•) in the Skegorrak ani the o.nswers to 
intorrogntories by Admiral Nimitz stating that unrostrioted submnrine 
warfo.ro wns carried on in the Po.cifio Ocean by tho United States from 
the first dey that nation entered tho war. 

x. Doenitz' res onsibili for tho Comnando Order for the use of 
Concontro. ion Comp lnbour I aoo or violat ons of the Prisoner 
of War Convention, 

Thesd charges, dealt with in tho Judgment against Doeni tz, do not 
concc1n tho lnw of sea warfare, anc1 arc thoroforo outside the scope of 
this pl\por. 

XI. An , ttcrrpt at estnblishing tho principles on which tho Co\Jl't o.otcd. 

It will be soon tho.t with regard to the unrestriotod submarino 
warfare o.gninst British armed mrohnnt ships, (Supra, V(a) a.nd VI), 
the Tribunal. orum to tho conclusion that Doenitz hlld not oonmltted a.n 
offenoo at o.11. 

With regard to tho Proclomntion of operational zones, and the 
application of unrestricted submo.rioo warfare to neutral vessols, and 
with respect to the disregq.rd of the rescue provisions of the Loooon 
Protocol, (supra V(b) o.nd (d) and po.ra.gro.phs VII and IX), the Tribunal 
found Doenitz guilty, but irnposod no wntcnce on him. 

As nll thoso activities, both against British merchant vessels 
and o.gainst noutro.l merchant ships, were tcchnionlly violations c£ the 
lnws as laid down in the Lordon Protocol, it is important to find out 
the principle on v1hich tho 'l'ribuno.1 noted when aoqui tting Dooni tz 
entirely in the case where British ohips were the victims, and when 
abstaining from imposing the penalty whero the victims wore neutral 
merchantmen. -----•~-----------.;._ ______________ _ 

Tho copy of the transcript o.vnilo.ble to this Secretariat soys 
"at night", but probnbly the correct JMo.ning is "at sight", 
ns conta iood in the t ext of this papor, 

,; 
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In tho caao of British a.mod roorchantmon, thti Trlbwial appoara to 
have baaod ita judg1l¥>nt on tho oonaidera.tion that in boing not only 
defensively armod and convoyed by armed o■oort, but he.vina oacopted 
ordors to sond position ropcrte upon sighting submarine■ and to ram 
U-boate it possibles t h~ British anmd morohantmen had oeaaoc!, tor the 
purpoaoe of naval warfaro , t o bo mrchl.lnt :ships a ~ 1-c! beoome parts of 
ttw British bolligeront nuvnl orceo. 

As tar an -t.ho eucond prob'.i.um is oonoorno4, namoly that tho Oodz-t 
o.betninod from imposing penalt~oa for what it eatabl1■he4 to bo ' 
viol~tions of tho laws of eua wnrfnro, tho TribUMl roterrod to tho 
foo t t. <\ t aimilcu· pr:iotkua lJ,.'\d boen o.doptod by the British o.nc! American 
na·ri · 

Wi t h regard ·o thv cdoption of eim.1.lo.r praotioea by tho Brl. tiah o.nd 
Amer :Loa.n nnviea, tbv following hos boon e_tatod by Higgina-COlCIDl:>01, 
parogro.ph l+-31: 

11 In apitu ot ho!' nignaturo of tbo London Protocol, Germo.l\Y, 1n 
Beptombor 19J9 proolaimod a G<Jrmn nnvnl cubnnrino <10Jll>aign oonoentra.ted 
upon "the blockade of Ea~.i.o.nd r , whioh went boyon4 uvtbiJW attoq,tod 
during tho unreatrictua eubmro·inu wnrfo..""O ot 1917-1918. ' The Gorman 
Government had in n.dvo.ncu rrn<1i up its m• nd to roaort to an 1nd1aor!minato 
a.ttn.o.lr upon a.l l shipping Vlhnt:,oever ond a, o. roaul t had pltlooa Gel'IZn 
sublll.Lri¥s .. in ponti on before tho outbreak ot tho war. 

It s br a.en of tho obligation to which it had aolOlllllly aubaoribod 
w. s tl.ol'efore qui t o f l agrant and chlipora.te, aJ'.)d ita ex.oq,lo was attor­
wurds foll.owe~ by too ~ 10 othu_r .:iombers ot ttm l'Axia'.' lllliAnoo, Ittlly 
o.nd Japlln. Aa a. r t>to.l. i ntory JOOt.LSuro, Great Brito.in an! tho Un1tec1 
r; t n te s also ~~loyod thoi:r;- subr.aarinos in 1942 tw-the doatruotion ot 
,nonw J1'l1rohant vosseis· Cllrrying u 1pplios and aan1t1onti fl 11nr, but on],.y 

llft r.:1· nll their p:r.o toot's ngo.:l.nr t the barba.roua methods a.4optod by tho1r 
c oornios had provud w10.•1ni liug, · " 

As the exhibits of thu Nu.-roni>org triru., particularly tho o.nawors to 
i ntorrogt~torics by ).dmiral N:.r.iit z, nro not a.vnilnble .o.t tho present 
moIOOnt, i t is not po F.i b l tJ t c c,rrivo at a final oonoluaion, with rogord 
t o t he prinoiplo on whi,;h tho Court aotoc!. 'tt tfxl stat.eDDnt by Higgine­
Colombo~ is corrcrJt, Md Gro-;; Britain and the tfnitoa States oq,loyed 
thoir s bmarinos fol· t hC1 destnw'tion of enouv merchant veasola only 
r.u'tnr all th~ir pi·otoatn a.gninst tho barbarous metho4a adopted by tho 
~norrv had beun uha.vnil · ng, D.a :i r9tali:ito17 nx:,aauro, the following 
problem nrisoa: t ~t ;,c1op ., :i.on of iooaau:res rrh:tch . 
cthcr,li.so would , j.l lugnl, is ·legi-'i;:i.mo.to when those m,aauros oro 
adoi)t\)o o.a logit:tmato repria:Ua. The position then 1a that an act 
dono by tho Bido which init.:.ntod tho illegal wartaro is illogal, and 
is, as a r opriaal., 1ot i llo~ Vlhsn nppliod by the other bolligerent. 
If on tho other hanl +,t , - ,.t_vitieu by tho Briti11h and Unite.d States 

' • 'IL.. mvioe were not reprir.:u , bu:'.; i n tho opj.nion of the ~ribunol, . . 
illogitirnnte a.e ta, tr on; i n a ·r iot theoey, there-■ atill less reason 
to abotatn trorn ouforcing 1 peoa.lty. Tho perpetrator· ot a crime A. 
is not oi~,ed by th4 f uc-t ttU1t anothor porpetrato~ B has oormtted too 
o.'»ne ao t. . . 

lbin i v 1ot t 'o i.nq:,1 th -t; thu reaul t o.t which tbl Tribuno.1 has 
uiT i ved doe s .not rvprof. ·'· u j s·~ and npprop:-io.te -d oision. It is, 
on t he oontr.'.Uj' , n ·cAne whore o. disr egard tor tochnioo.litiea nnd tho 

· ·a.v i cJnnoe of npp],y:i.n~ mor oly t hooretioal oonolusions to pro.oti~o.l . 
f ac t , l ond to o. h::. hor j ts t:l co thl\n a meoho.rdoo.l nppliontion of legn.'.l. 
,r i ocipl a would uo » 

~·--- · - - -!..• . - .. -·- ·--·-····------------ ----
( n) It should be born in mind that tho victims were neutral ·vessels ano 
towarda them at l eaot, tho cJiurega.rd of valid provisions even by both 
bollig r nt.A would n t mako an illegal act legit1mato. 

• 

• 
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Mention abould be mndo in thl s oonneotion at an opinion oxprvaaed 
· by Proteaaor Z.,.utorpaoht in hia ar'Ucle "The lclw of nations and thu 

puniehment ot war or!mea", in the British Year Book of International 
Law, 1944-, on pogo Tl. Professor Lautorpaoht writes: 

" Moreover, there is room tor the view that it tho viotorious 
belligerent ho.a himaelt, in pursuo.noo ot repri■ols, set ~do 
intemationol l.o.w in a particular sphere, he cannot properiy nnko sooh 
acts on the part ot hia opponent tho aubjoot of prosecution for a war 
oriJm." 

m,_Roacler. His ia>lioation in cril:lep a,gaimt pcmoa, 
The Trlbwnl ato. ted m. th regard to Rnoder 'a ~llcntion in orir.les 

against pence, the following, (p.170Jl}s 

. • In the 15 yenra ho cotnanded it, Raeder built nnd directed tho 
German Navy; he accepts full reaponaibll:l. ty until retirement in 194~. 
He admits tho Navy violo.ted the Versailles Treo.ty, insisting it wns o. 
matter of honour for '1V8lo/ nnn" to do so, o.nd alleges tha.t the 
violations were tor the iooat part mt.nor, and Germar\Y built losa tha.n 
hor allownble strength. Toose violo.tions, o.a well aa those ot the 
.Anglo-Gemnn Mo.vo.l Agreement of 1935, hnve already been discussed 
elsowhere in this Judgment. 

Ro.edor received the d:lreotiw ot 24 Jwio 1937 trom von Bloni>erg 
roquiring speoio.l prepnro.tiona for wnr ego.inst AustriA. He was one of 
the fiw lenders present nt tm Hoazbo.oh Conference of 5 November 1937. 
Ho clnima Hitler merely wished by this conferonoe to spur tho AI11\Y to 
faster rearmament, insists he believed the questions of Austria and 
Czeohoslovnld.a would bo settled peo.oefully-, o.a they were, o.nd points to 
the new naval treaty with Engl.Md which had just been signed. He 
reooivod no orders to apeod construction ot U-boats, indicnting thnt 
Hitlor wo.s not plo.nnine wnr. 

Raodor roooiwd dil"Qotiws on "Fnll a...• anc1 the Ufteti,._ on 
"Po.11 1feiB11" beginning with thnt of 3 April 1,J,1 tho latter direcW 
the Navy to support the Arrru by intervention trom the sea. He wns 

d so one of the few chief leadors present at the moetiltg ot 2} ~ 1939·. 
He attended the Oboranlzburl ~eting ot 22 August 19J9• 

The conception of the invasion of Norwe.v first o.roso in the mind 
of Raeder o.nd not thllt ot Hitler. Despite Hitler's desire, o.s shown 
by his direotiw ot October 1939, to keep Scandinavia neutral, the 
Navy exand.ned the odvo.ntages of naval bases there q early as October. 
Admiral Karls origino.lly suggested to Raeder the d&airable aspect of' 
bases in Norway. A questionnaire, dated 3 Ootobdl;' 1939, which so\1Bht 
ocmnenta on tho dG11rabil1ty of auch ba11011, we.a o1roulated wiihin sn. 

Ql 10 October Raeder discu■sed the mtter with J1$tler; his War Dio.ey 
entry tor that day 88¥8 Hitler intended to g:l.w ~e nntter oonsideration. 
A few ioonth,, later Hitler talked to Raeder, ~eling, Keitel nnd Jodl; 

(ICW began its plo.Ming and the M~val War Stuff ~ad with ClCW sWf 
officers. Raeder received Ko1tel1e Mrectlw Y'or N~. on 27 Jaruary 
1940 and the subsequent directive 'of 1 March, signed by Hitlor. 

Raeder defends his actions on tm groilld it wns a move to forestall 
the British. It is not neceasory ognf.n lo cUaouas thia defence, which 
tho Tribunal ho.ve heretofore treo.ted in some deWl, concluc'ling that 
GormnY' s invo.aion of Norvro., o.nd Demark was aggrea■ive wnr. In a letter 
to tho Navy, llneder sold: "The operations of the Navy in ll.o oocupation 
of N~ will for o.11 tin) remain the gr;-eat contribution of the Navy 
to this wnr. • 



.. ),._ 
Raeder received tho dirootivoa, including the 1Mums&v poat-

ponenenta, tor the atta.ok int he "•at. In o. neoting of 18 itu-ch 1941 
with Hitler, bo urged the occupation ot o.11 Greooo. Ho olo1ma this ' 
wns only otter tho British had landed o.nd Hitlor had orclerod the 
a.tta.ok, and point■ out the Na.vy hod no intqrest in Greece. He 
received Hitler's directive on Yugosla.via. 

Raeder endeavoured to di•s~ade Hitler f'rom eri>arldng upon the 
invasion ot the USSR. In September 1940, he urged on Hitler an aggres­
sive Koditon-anean policy as o.n alternative to an attack on Russia. 
On 14 Novembor 1940, he urged the war o.gninst England "ru1 our main 
enoJJ\Y" a.m that subr.iarinc and no.val air force oonstruotion be oontinuod 
He voiced "serious objootiona against the Russia.n oompnign before the 
defeat of England~, acoor61ng to the notes of tho German NnvlU War 
~taff. He oldma hie objootiona were based on the violntion ot the Non.-
A~ssion Pact o.s well aa strategy. But once the decision pad been 
J:1Ccle, he gave permission six days before the invasion ot tho Soviet 
Union to a.ttaok Russian submDrinea in the BDJ.tio Soa. within a specified 
warning area and defends thia action because these subma.r:lnes were 
"snooping" on German aotivi.t:Les. 

It is clear from this evidence that Rn.oclor participated in the 
planning and 1W1ging of aggressive vmr. " · 

It will bo seen tha.t as distingu1shod from Doonitz, Raeder wns 

• 

found guilty not only of Wlll;i~ aggressive war, but IUSO ot participation 
in the conspiracy (Count 1) a.pd in tho planning; in o.ddition to waging, 
ot ap.,gressiw wo.ri. (Count 2). . 

:..JI, ,Raodor1 His ig:>liop.tion in wo.r orimos1 

Raeder wu also found guilty ot Count 3 (War Crimes} tor the 
reasons statod on pp.17033/4, as follows: · . 

• Raoder i a charged with war orimos on the high soaa, 1he 
"Athenia.", an unarmod Britiah pa.aaenger liner, was sunic on 3 Septombot· 
1959; mile outward bound for America. Tm Gornnns tYD months later 
charged that Mr,orwchill doliberate~ ao.nk tho "Athenio." to encourage 
.'\morican hostility to Gei'meJ\Y. In tact, it was sunk by the German U-
bOAt ,30. Raeder ola:lma that o.n ine,:perioncod U-boat oC>llft&lKler sank it 
in ml.stake tor an armed merchant cruiser, tha.t this was not known until 
the U-30 returned several weeks after tho German denial and thnt Hitler ., 
then directed tho Navy and Foreign otfioe to continue del\Yi~ it. 
Raeder denied knowledge of' the propaganda campaign attnoking Mr.Churchill. 

Tha moat serious charge ogainst Rnedor is thnt he carried out un­
restricted aubmorine wai-to.re, including sinking of' ~d merchant 
ships, of neutrals, non-ro110ue am mo.chino-gunning ot survivors, 
contrary to the London Protocol of 1936. '!ho Tribunol molcea the same 
fincling on Ro.odor on this charge as it did a.a to Doenitz, which has 
already boen Qllllounced, up until 30 January 1943, when RMdor retired. 

ibe Ccmmndo Order ot the 18 Oct ooer 1~42 which expressly did not 
Apply to naval warftll'e, wna transmitted by the Naval War Stnf'f to the 
lower navnl oomnanders w:l. th the direction it. should bo distributed 
ora.lzy by flotilla lenders and section cOlllllMdurs to their subordinates. 
The OODmQJldoa wvre µit to aea.th by tho Nn.vy, o.nd not by the SD, at 
Bordoa.ux. on the 10th J)ooer:i>er 1942. The oanment of the Naval Wa.r 
Staff was that this wna "in acoordo.noe with tho Fuehrer's special 
order but is nevertheless aanething new in intornationo.l law, since 
tho a~ldiers 'W8re in unit'on;i". Ro.edor .. dm.its he passed the order down 
through the chain of comnnnd, and he did not objeoto H1tler. " 
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With regard to tho problems of sen wnrfnro, the Tribunal mnoo tho 
sruoo finding on Raeder, ns on Doenitz, up until 30th January 1943, when 
Rnecler retired. 

XY. AttelIJ>t at a summary of tho Tribunal's opinion, 

From what ho.a been so.id it follows thnt tho Tribunal considers the 
London Protocol to continue to be binding Intemationo.l La.w of war. 

In view of the actunl development during World WE\r II, the Tribunnl 
has, however, interpreted the provision of the Protoool in favour of 
groa tor liberty of notion by submarines. 

'.lbis restrictive interpretation has two consequences: 

(n) the scope of the application of the London Protocol has been 
narrovrod by exempting from its protection mrohnntioon of enezqy 
nntiono.lity which o.ro (1) armed, (2) undor armed escort, 
(3) helping their navies in the detection of submarines, 
(4) hnve received orders to ram U-boats. 

( b) The second nnn-ov,ine of the scope of tho Protocol is tm t o.l though 
its violations remain technionlly war crimes, no punishment is 
inflicted for such violations as have been conmitted also by the 
other belligerent. With regard to this second restriction, it is 
not olenr from the material at present available to this 
writer, whether the abstaining from imposing penalties is 
conditioned by the fnot that the other belligerent oomnitted the 
sazoo act on his ovm initiative, or whether it also applies when 
tho other belligerent conmitted the same act ns n legitimate 
reprisal. 
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i>* uia!r, ii§, 
'!MCJMJ<I, 

'PPfmP III. 

Denounoly aa a IS: Qr3r1 

Subsequent to the inf'ormation oontalnea in Doo.III/6', Jllllllben ot 
Ocad.ttee III are hereby infoz,nea that Oomld.ttee I, in la ••tlna held 
on U..tb Naved>er 194-6, (Minutes No.81), tOl'lllllatea lt1 a.otaion ot 1'b · 
November 194' (llimtea No.80), to refer tho question 'llbetber aenounoing 
~• a war or- to Oamd.ttee III, to read as follow: 

" In conneot:lon 'Ill th these and similar oases it was also a.oi4ec1 to 
refer to Commlttde III tor lta opinion the general qµest:lon as to what 
extent and tor wbat reasons denunciation aa det1m4 in OachoaloVak Law 
should be regarded aa a war orima in International IAW. • 

The deoiaion aroee in oonneot:lon 111.th the OHOhoalovak Charge No. 
4210 acoua:l.ns a oertain Leopold lClim of oaripliolty in iJeportat:l.on, 
punishable un4er Seot:l.one 93 and 95 ot the OHohoalovak Penal .Ooae anc1 
Section 7 ot -the Oaeohoalovak Retribution Act. 

iho atatemnt ot taota oonto.ine4 in the ohargo No.~10, is aa 
tollowss · 

" The aooused -served aa an informr ot the Gestapo in Brno. Jfe . 
denounced several Czech oi tizens to the Gestapo and CIIU88d their arrest 
and deportation to oonoentration canps. 

In the autum ot 1939 he donounoed tho Czech citizen D<STAL trm. 
Brno to the Gesto.po, Tho Gesto.po arrested and tortured him. 

Ho a-,nounoed the School Headmo.stor ZOUBBK, in Brno to the Gestapo. 
ZOUBElC was arrested by the Gestapo and d i&J in prison. The amno was 
the case of the Czech Citizen llllrio. BOOSKOVA. " 

. . 
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UNITED NATIOm WAR CRIMES CCJOIISSION1 

OOMMITiffl III. 

Nothorlands Caso No, 4262 1 

reforrod to Oom:d.ttoo III by Oa:p1.ttee I 1 

I. The Netherlancls National Office subtd.tted to the United Nations 
War Crlnos Camsoion on 8th Nover.iber 1946, a charge against Wilhelm 
Brllrner, Homann Schuler and a certain Blelcr.nn, (No.4262). 

A oopy r£ this charge io nppondod to this paper. 

II. Ooord.ttee I deoidod in its T.'leeting held on ]4th Noveni>er 1946, 
(Minutes No.Bl), t_o list the accused N0 .2 (Schuler) far pillogo. 
The oases of the ncoused Nos. l Md 3 (Brlf:wr and Blela.lan) were 
adjourned and reforred to Committee m for its opinion in 
connection with other sirlilar Netherlarxls ollSes oow under considera­
tion by that Oor.r.d.ttoe. In addition, the Netherlands No.tionnl. 
Office wns asked to subn:t. t n copy of the order issued by the first 
accused, (B~r). 

III. The otmr, sir.d.lor Nethorlo.nds cases, referred to in the 
decision of Canrnittoo I ere the four oases annexed to Doo.III/68. 

• 
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~~ix to Doo~III/7l1, 

UN I '1' ~ J NA 'l' I ON ~ VI A R O R I ;1 i f:) C O l" 'ri I S f:i I ON 

NE'rHERLANOO OJIARGES AGAINST GEID.Lili fAR CRilCCNAI.S 

Charge No. 383 (2-11-1946) 

For the use of the ~ecretariat, 
_.. ·-·- •·· •. ·-- ----······· ..... 

Regi1:1ter@d Number, 

--- - ... -.. --. . . . .. 

Name ot acouoed, hi e 
rank. and unit, or 
official position, 
(N~t to be translated) 

Date •>t' receipt in Secretariat, 

. . ... -. . . . -·~ . . . . . . .. .. ..,_ .. _ .. .. •-----
1. BRIUm, Wil;helmJ employee ot ·'Onnia 

'l'reuhandgesellsohattJ N. v. ", 
AJ11Sterdam, Ohar .... ed by Reiohs• · 
kom11isaar with liquitlation of a 
J ewish concern. Bom 21 s ·i; Jwu, 
1895 at .ierningorodo, Germar\j, 
.lived 31 ~ophialaan, A'dam. 
·1en·i; ·i;o ~rfurt, Germani,, 2nd 
February 194,3, 

2. ~I~,. _}~er~,!!, N. S, B, , employee 
.ot 11 Qnnia 'l'reuhandgeaellachatt, 
N, v. 11 (_!Jismissed ~or enbezzlement). 
Replaced Brllmer, Born 27·iih July 
1891 a·i: Leonberg, Germaw, lived · 
at 20 Gerard Brandstraat, A1D&ter­
d8J1. .About 6th ~e1>tember 1944 
left with family tor Genn&l\Y• 

3• BLE".O.tAN, }lead ot "Omnia '.l'ruehancl­
geaollschatt, l{, v. II' Amaturda,m. 
Fled about 6th Septembor ;944. 

-- -.. -... .. ~ . . ' . - - ...... -. ....,_ --- ···- . . . . . . ., . . - .. ___ ___,..,_ ..... 
Place and date of 
comnission of al­
leged · crime, 

Amsterdam, 
1 942 .. 1 944, 

. . -· . ...-.- - . ... .. _ .,. _ . . ·-.. ·-- . - . . ·----------·• .. -- ·- . ..... ..- . .......... . ....,._ ... --.. -
Number and desoription 
of orime in war crimes 
list, 

References to rele­
vant provision& of 
nationc.11 law, 

No, XIII, Pillage, 
No, XIV~ eonf'iscation ot property. 

Neth, :..•tmal Code, 
Art. J10J 47. 48, 

------------. - ---..--.. _,.... ________ .. ,. ·- -- - .. .... ···- ----
8HCRT oTATl!JrO!NT OF FAO'l'S ..... --4 . .. .. ·-.. -. ·- ·- ·- - ----

1'he accused were successivel.Jl in oharge of a Je\lish t'inn, the liquid­
ation of which had been ordered by the leichakOOJDissar for the Oooupiod 
N•therlands Territories, 

BRIJ.fER threatened -;;ha ownor with the: Gestapo if he of fered aey oppo­
sition. He also made an employee give him two moni;hs' salary paid to her in 
advanou, later ua ing J?rubuure to ma,~e -her givo up a doownent showing her 
r ecognised clairi1 ·i;o th.ta. .. 

S8lilJLm sold t he fi.rm\l property, depoui ted ·.;ho prooeoda in on account 
under a fahe naiue, and f 3ilt;d to account to tho administration for the 
total sum. 

BLEKL-wi, as head of "Onnio" can be oon1:1 ider ed r esponsible tar his BOO• 
ordinates' aoti ona, 

TRAN SM:r'l: '1:EO BY . • • • • • • • • • • • • • t • • . • • • • • 

.- • 



Political Invvat igation ~ervico, 
t ead Office, .Amt1t'3r dam. 

Extract of thes t:1 utate1:1ents has been ' 1ade in his 0\111 :w,ordo by tho Nother­
land1i Ropreaebtative ofl th:3 United Ne·tions Tar Crimea 001,unission. 

~TATEMENT _,...._.._._ .. . .. . . - ·· · 
. submitted by ·11. l'raaing, police ot't'ioer 1st class , t1peoial oona·table of 

the ,unaterJ.am 111wiioipality, at t ached to the above L,orvio@, in oonneot ion 
with a charge at theft brought against varioub Gt)rmans. 

·,11tnea~ H.J. Jolenberg, a German Jew now statelesa, living 1n 
Amat~rdam, atato& that he was the a.mer at a business called "Entll" 
1Eerate Nederlandboho F'igurosa en Letter Industrie). He had a partner, 
L.idwig Kugler, who was ueported in Jwie 1943 and diod in Bergen-Beluen 
on 10th February 194.5. 

In October 194.2 11Entl111 \1aa liquidatod by the "Omnia '.L'ruehand­
gosellaohaft, N. v. ", by order ~ the ReiohskanmisEJar for th13 Occupied 

' Netherlanda Territories. (No oanp~nsation ha& been paid.) 

'ti. BRIMER a.ppuared o·~ ·.1i·tness' busineas saying he had orders tran 
~he R -iohakamniaaar ·to liquidate it. He shOfled \dtnoea his authorisation. 

•·· Ho took the key, ordored witness to make 01.1t and hand over an inventory, 
to~ad~ him to carry out any b'1Biness tranaaotiona under ·t hreat ot havine 
him arrested by the Oostapo mould vritness oppo::ie hira, and finally forbade 
wi l;nesa to enter the premises. BRJ:..om also ordi,red an employee, llarie 
Woortman, to retum F.160, being 2 months' salary po.id in advance. Thia 
he aeized. 

In 194-3 BRJU..iliR woo replo,,i;;d by the N. S.B. man 3CHULER ot 11 0".lnie"• 
SOHULm was later dismissed by "Onnia" for embezzlement and witnosa 
was · told by a certain Koes that the tJmboz~leiuont w4s partly in oonneo­
tion with 113ntli". SCHULm wau said to have sold tl~ ~n·tire stook: and t. 
have paid in the proceods to an a000W1t wider a f ol.&e name and without 
any further details, and without having aooo.Alted to the administration 
for the complete 81.Ulle 

BEUN tollorrod ::;QHt.JLE but appeared to have playttd a ·subord~nate 
· role. 

After 'Dolle Dinsd.aa" (8th ~eptembor 194,4.) wiimo&s t'ol.lnd the above­
mentioned K:Dea, a Dutchman, in charge. Koes told him the "Gentlemen" had 
taken oll monies belonging to the bilsineaa with th(Jll. Later · he soid that 
the bank where the money r.as dc~osited was not po;ying out any more. 

After the libe ·a t ioo vitness found his shop had been converted into 
a private dwelling and that nothing via& l oft ot his business, He estimates 
his total loss in money and ma·i;erial at F, 7180. -• 

\fitness. 11. \foortman oonfima the previO,lS staternant in respect of 
~ , and also that she had to r utum tho F.16o, t\-10 months'salnry. 
A declaration wa~ made out and deposited vrith t ho administration saying 
that in tho event ot the business bt,ing liql.tl da t od ·i.he F. 160 was her 
property. She r&eignt;d shortly afterwards, but when t.he took a oopy ot 
the declaration and aakod tor her money BRJMl!R demanded the farmer and 
on her refusal to hand it over, took it from her" under pres sure. 

Witno&s Koes sta·i;o& t hat ho .worked for "Otmia" and knoVI BL:~, 
a Gennan, who was head of it. The lattor flod in Septembor 1944 at too 
t irae of II Dolle Dinedag" • 

W'itness adds that all monMe from liquidated J ewish oonoeme were 
deposited with ~ho "Bonk voor Bedt:irlandsoho Arboid", Amatordam, Attor 
"Dollo .Dinadag" ( 5th :3optomber 1944) this bank stopped i t s payments and 

- 2 -
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Political Inv~&tigation ~ervioo, 
!- and Office, Ami.·i;ordam, 

Extract of thea~ .:.tate1;icmts has been 1 1ade in his °'·m .words by tho Nether­
land& Repreaebtative oil th.a United Na·tions /ar Crimes Oo,,unission, 

~TJlTEMENT ----- ·- .. . . - .. . 
. submitted by ·if, Praeing, police ott'ioer 1 at class, lipeoial oons·table ot 

the .t\Jll&teru.am 1.umioipality, at·i;ached to the above Gorvioe, in oonneotion 
with a charge at theft brought against varioub Grlnaans, 

·r1i tn@a~ H.J. Jolenberg, a Gennan Jew now stateless, living in 
Amsterdam, atato& that he was the amer ot a bUBiness oallod "Entli" 
'Eerate NederlaNhche F'igurosa en Letter Industrie), He had a partner, 
L,1dwig Kugler, v,ho was J.eported in Jwie 1943 and died in Berge~eluen 
on 10th February 194-3, 

In October 1942 "Entli" naa liquidatud by the "Omnia •rruehand­
goeellaohatt, H, v. 11 , by order r:£ the Reiohskanrnisaar t'or ·i;hl! Occupied 

· Netherlands Torritor,ea. (No canpunsation ha& been paid,) 

'ti. BRIMER appt:ared iri; ·,,itness' bUBineos saying he had orders from 
tho R<.; iohakamniasar ·to liquidate it, He shovred uitneas his authorisation, 

·· He took the key·, ordored witness to make 011t and hand over an inventory, 
f'ort)ad~ him to carry out any business transaotiono under ·threat ot having 
hint arrested by the Gaatapo tihould witness oppo~a hira, and finally torbado 
wi ,;ness to enter the premises. BRJt,am also ord13red an einployee, ltaria 
Woortman, to return F,16o, being 2 months' salary paid in advance, Thia 
he aei•ed. 

In 194-3 BR.IIMER Ylot. replo,,.::d by the N, ~. B. man i.>CHULER ot 11 0,lllia" • 
SCHULER was later diamissed by "Onnia" for embezzlement and witnoas 
was · told by a certain Koes i:;hat the tnnbezzlomont W48 partly in oonneo­
tion with 11Jntli". OOHULm was said to have sold tl~ ~n·tire stock and a 
have paid in , the prooeods to an aooount wider a f alt:le name and without 
any further details, and without having aooounted to the administration 
for tho oomplete sum. 

lmO.taN tollowd l:;OHULJm but appeared to have played a ·subordinate '°' 
·role. · , . 

After 11Dolle Dinsd.a&" (Bth September 1944) wiano&a found the above­
mentioned l()>ea, a Dutchman, in charge, Koes told him the 11Gentlemen;• had 
taken all monies belonging to the basiness with 'th1:1n. Later· he soid that 
the bank where the money wau dcp?sited was not p031ing out ony more, 

4ltter the libel' atioo witness found his shop had been converted into 
a private dwelling and that nothing Wab l oft of his bWiinosa, He estimates 
his total losa in monoy and ma·terial at F, 7180, -• 

Wi tneaa. M, Woortman oontima the previo,ts stotenmnt in respect ot 
~ and also thn'~ ~he had ·to r c: turn tho F.16o, tvro months' salary, 
A declaration was made out and deposited with tho administration saying 
that in tho event of the bUBiness being liquidatod ·i;he F. 16o was her 
property. She r&eigned ahortly afterwards, but when ::.he took a copy of 
the deoloration and aakod for her money BRIMm demanded ·tho former and 
on her refusal to hand it over, took it from her' under pressure, 

Witnu&a '" oea stoto& that he worked for 11 0mnia" and knovr BL:iJ'JUN, 
a Gennan, uho was head of it, The latter flod in Sapt embor 1944 at too 
time of "Dolle Dinsdag'', 

Witness adds that all monMe from liquida ted Jewi~h oonoema were 
deposi tad with i; ho "Bank voor Bed1::rl ndsoho Arbeid11 , Amsterdam, AttBI" 
"Dolle .uinadag" ( 5th !3optomber 1944) this bank stopped i t n payments and 
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v,aa transported to Germaey, 

Stotemont drovm up Wldor oath ot offio1,; at Amatord8Jll, 5th ~eptembor, 
t94.6, 

e/ W, Prqaing, 

NOTES O!i_.'!HE ~• 

The case is complete. 

No defence seems possible, 

- J -
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III/73. 
22nd November,1946, 

UNITED NATIONS WAR CRIMES C~SSION, 

0000:TTEE III. 

Yugoslav-Italian charges of Cruoos against Humanity 

ref erred to Comni ttec llI by Comni ttea .h 

Report by Conmittee III, (Second Dr_#',lli 

I. Committee I has been examining a considorable number of charges 
brought by the Yugoslav No.tional Office agains·t certain Italian 
no.tionals. These ohnrges include Charges Nos. 132.3, 1462, 3296, 
4031, 4032, 4033, 4034, 4035, 4036 and 4037. Of these charges, the 
Charges Nos. 1462 , and 4037 de 1 with tho saroo facts. 

The charges mrntioood wore referred to Convn!.ttee III by COJll'llittee 
I, the terms of r f eroroe be ing tha t Commltt00 I II should give its 
opinion as to whether or not the nlleged crimes should be considered 
as Criioos against Hwnard ty, o.nd for what reasons. 

II. The facts of the oases referred to Committee III are reproduced 
in Docs. III/32, III/45 and III/56. The Yugoslav representative on 
the United Nations War CrDnes Commissi on, Dr. R. ZIVKOVIC, supplemen­
ted the charges by two memoranda, which are oontninod in Docs~ III/57 
o.nd III/59. 

III. In the meeting of Committee III held on 2nd October, 1946, 
(Convnittco III Minutes 21/46), Dr. Zivkovic proposed that the conside­
ration of the case No.1323 ( annex to Doc.III/32) should be adjourned, 
bcc ~usc it v,ns not directly connected with the other cases enwnorated 

'!-'J. 

v. 

~bov~ . This wo.s agreed to by Committee III und this report _denls 
accordingly with all tho cases 100ntiorod in paragraph I of this po.per, 
with tho exception of the Ch.C'.rgo No.1323, on which n special report 
will be prepared in duo course. 

From the following report, it will be seen that the individual 
charges brought by the Yugoslo.v Nn.tionnl Office, and doalt w.ith in 
this report, denl in eome cases Ylith a c onsiderable nwnber of 
different sots of facts. On somJ of such sets of facts, or "counts", 
the information so fro- prodoood by 1ho Yugoslo.v National Office wns 
not considered sufficient and the decision on some counts has 
~ccordingly also been adjourned until additional infonna.tion is 
forthcoming. 

(1") 

(2) 

(3} 

In presenting tho r epor~ , ComJittuo II~ stut es~ 

That it is not concerned Vii th the qu st-ion vtt\o\~~ tho persons 
cho.rged by too Yugoslo.v government should be · listop by the 
Commis s ion nt the instance of the Yugosl av government. 

Tho.t it is not coro crnod with the question whe ther tho persons 
should be extrnditcd or handed ov r to tho Yugoslav government. 

Thn. t it is not co corned ·11i th tho guilt of each indi vidu:.d 
o.ccuaod. 
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'lho only quostion on which Conmittee Ill has to give its opinion 
is whether the facts sot out in tho Yugoslav ohnrgea constitute crimes 
against ,hllDMity and if so, to give the reasons. Tho trusk of 
Comnitteo III is therefore restricted to o. repzy to this theoretical 
legnl. question only. 

Considering the charges refen-ed to it from th:IB rostriotod a~lo, 
Conmittee In mruces the observations oonto.ined in the following 
paragrnphs of this po.per. 

Ccmnittee III denls in the following with the individual charges 
nnd the counts fonning them, alweys pointing out in tm course of the 
analysis of the individUAl oases nnd charges whether, in its opinion, 
the fa.eta o.lleged constitute crimes under oomnon lo.vi ( general principles 
of pennl lo.w) reserving the consideration at the question whether these 
orimos are on such a sco.lo or of such a character ns to vnrro.nt their 
qunl:ifiontion o.s crimes o.gainst humnnity to the concluding ports of this 
report. (Pc.ro.graphs XIV to XVI infra). 

VI. Ccse No.3296 (Doc1III/45), 

Thie ohnrge contains eight different counts, with which Comnittee 
III deo.lt as followe:-

Count 11 
The decision wns t¥:ljournod until the Yugoslav Nntionnl Office 

could suppzy further informo.tion. 

Counts 2 o.nd 3. 
Provided that the o.cts alleged were not conrnitted in the course of 

nilitnry opero.tione, they constitute in the Conr.d.tteo's opinion, crimes, 

count~ · 
In the CE'lnittee 1e opinion, the facts dealt with in paragraph 1 of 

Count 4, constitute crimes. 

The second pnra.grnph of Count 4 ( regarding the killing of Kamilo 
Stepnncic) wo.s adjourMd until the Yugoslav No.tiono.l Office vrill have 
had supplied inforrno.tion regarding the question why tho victim had 
been killed. 

Counts 51 6 and 7, 
The i'aots nl.luged constitute crimes. At1,~ntion is drnvm t o the 

Comr.ii ttee I s opinion which Vlill be oxplnined lo. tor, ( paro.grnph XVIII) 
th~t those oriros do not, however, constitute or:lJoos a.go.inst hurno.nity. 

Count a. 
The Comr:d.ttoe is of the opinion thnt the torture nnd the shooting 

without trio.l referred to in the chnrge, constitute criloos. 

vu.case No.40311 

Counts 1 nnd 2. 
re, according to the sto.tement by Dr. Zivkovic, important o.s 

illustrations of .a pattern, but nre not charges in themselves. 

Count 3. 
The Comnittee is of tho opinion tho.t tho burning dovm of tho 

house, allegedly as n reprisal, and the shooting, constitute ori.Joos. 
The Ocmnittee does not, hawover, regard the mere arrest of two 
students o.nd two other men, in itself, a.a a. orilm. 
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Counts 4 and 51 
The shooting of cnptured partisans without trial alleged in ~he 

charge, constitute, primn fo.cio, a crime. 

Count 61 
The Committee is of the opinion that . the wnnton d eatruotior: by 

fire of the house, as it is nlleged in the charge, oonstitutaa a crime. 

Count 7. 
Thjs count consists of three different sets ~ faots ~eaoribed in 

three paragrnphs. 

Paragraphs 1 and 3 of count 7 were tl.djoumaa. 

As to parngrnph 2; ·which contains the charge of shooting civilians 
arrested for violation of a curfew while allegedly trying to ·eacnpe, 
the Comnittee considers that there is n reasonable suspicion of a cr:lloo 
having been comnitted. 

Count 8, 
This count conoorns tho shooting of o. captured partisan while 

allegedly trying to escnpo. The Canmittoo considers this charge ns n 
prinn fo.cie onse of a ori.Joo. 

VDI.Cnse No14032. 
Th:ls charge concerns tho pillaging of villages, setting fire to 

houses and tho murder and deportation of persons. 1he Comn:l.ttee 
decided that n primo. facie case of a ori.Joo had been made out. 

The crboo of pillage docs not, however, in tho Callll1ttee's view, 
constitute a cri.Jm against htmnnity. 

IX. Co.so No.403J, 

In ~he Camnittee's opinion, b~th Counts of this case constitute 
crimes, {shooting of hostages in Count 1, o.nd shooting of three women 
under tho pretence that tooy attempted to escape in Count 2). 

X. Case No.40348 

Counts 1 to 5 of this charge refer to: 

Count 1. 
Imprisonment of 45 men nnd deportation to concentration carii)s in 

Germany. 

Count 2. 
The so-called "r,10pping up" action, in the course of which persons 

were arre stod, ono of them hanged, the others released, o. rr:l the village 
pillaged. The hanging took place without trial. 

Count3. 
The torture o.nd capture of partisans, to.king some of them to a 

house, stripping sc,oo of them ~d torturing them to death. 

bou·nt 4,,, 
The hanging of four men without trial. 

Count i• '!be pi lagine of u village , setting houses on fire, killing 
pooplo, including women und children. 
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11\e Camdttee considered that with regard to all five counts, a 
prima ~aoie case of a crime had been made out. 

The charge preferred in Count 6 of the same case -.s abandoned by 
Dr. Zivkovio. 

XI . Case No149J5L 

C'lunt 1. 
The Yugoslav representative pointed out that the offences alleged 

to have been canmitted under Count 1 (and also Counts 7, 8, 9 and lJ) 
were committed arbitrarily. The Oolllnittee came to the conclusion that 
the shooting alleged under Count 1 constitutes a prima facie case of a 
orime. 

Count 2, 
'.llle Yugoslav r epresentative abandoned this Count. 

Count 3. 
Herc tho Ccmnittec cruoo to the same conclusion as in respect of 

Count 1. 

Count!±. 
The Yugoslav r epresentative abandoned Oount 4. 

Count 5. 
The Committee adjollt'nod this count on the S\J8gestion of the 

Yugoslav roprcsontativo. 

Count 6. 
This Count was abandoned by the Yugoslav representative as for as 

the alleged robbery was concerned. The shooting however constitutes, 
in tho Cr.:mnittee I s opinion, a prima faoio caso of a c_rime. 

Counts 7~.J3_and 2~ 
The saroo applfo ., to the shooting alleged under counts 7, 8 and 9. 

Count 1c. 
Tho Yugoslav r cprc: sentative explained that by internment in Germany, 

i,, ternroont in a concentration camp was meant. 'lbe <::amdttee cruoo 
therefore to the conclusion that aa far as deportations to concentration 
camps were concerned; a prima facie case of a or:IJne had been mde out. 

Countri 11 and 12. 
-;;-r;; °aZthe-doportations 

these counts arc concerned, the 
crimo. 

to Concentration Canps alleged under 
Committee found a prima facie case of a 

Counl...U.L 
Tho sam applie s to the facto alleged undor Count 13 as far as the 

shooting of the victim is noncerned. 

Count 14. 
With r egard to the alleged beating and torture of the victims, the 

Comrni ttoo f i nd s a prima. fo.cie cnso of a crime, 

XII . Cas~l!..9..,.~9l.6.!.-

Tho Yugoslav r oprcsontativo abunaonod the charge of wrongful 
arrest. /w r egArda the detaining without food and tho order that 
victims btt sont to conccrk o.tion camps, the Ocmnittoe find a priJna 
(acie ouae of a cr:ur2 t o be established. 
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The case was ucljou.rmd ns far ao the o~mn:l.t'ting of a crime by 
ordering forced labour was alleged 0 

XllI. Chee Ng, 4037, 
Here the Conmi tteo dealt vii. th the Co'unts roproduood in parugro.ph I 

on page 11 of Doc.III/56 in the following wey-a 

Count 1. 
nie Conmittee adjourned the consideration of this oaso and naked 

the Yugoslav N~tional Office to furnish tho text of the regulations 
which were in foroo in the occupied Yugoslav region of Ljubljo.na. 

Count 2. 
Hore the Conrni tteo arrived at tho opinion that the shooting of the 

t,>risoner Furlan during nn alleged attempt to escape oonntitutooa criloo. 

Count s_l ,_~_,?..:. 
Tho Yugoslav repre sentative explained that apnrt from tho chnrge 

of killing a partisan, the facts described under these counts were 
brought forward to illustrn.to the general atmosphere and did not purport 
to allege that they vrc"J:c crirns in thomsolvos. 

The decision on the charge in count 4, regarding the killing of a 
partiso.n na1oos Sasa, wo.s adjourned, to enable the Yugoslav Na.tionol 
Office to furnish further infonnation on the circumstances of the killi~. 

p2 unt 6, 
Tho conaidoration of this count was adjourned, the Yugoslav 

J~tionnl Office promising to give further infonjation respecting tho 
circumstances of tho killing of the throe partisans. 

Counts J, 8 1 9, l_Q_~nd 11. . 
rlio Yugoslav roproaentntive declarod that the foots oontainod in 

these point~ were recorded only for illustration of the general 
atmosphere. · 

Count 12~ 
The Yugoslav representative supplemented the charge by stating 

that the haoos of tho killed pn.rtisans had been sot on fire duliborately 
and without r:dlit~ necessity and certainly rn t in the course of 
fighting. Thereupon the Comnittoe decided tha~ thie mnton destruction 
>i.' property constituted a crime. 

· Count~ 
The o~ttoo ca.me to the conclusion tmt the shooting of a young 

man for shouting communist slogans, c.nd elogans advocating the froedan 
of Slovonia, made out a prirna. facie case of a crime, both in the event 
of his having boon shot v,i thout trial, n.nd in the event of o. trial having 

·." boon hold, because the punishroont would i)'.l a ey case have been excessive. 

Count 14. 
The Conmittee care to the conclusion thnt n prima faoie case of n 

crime coimni ttod by tho ·NflJlton destruction of two houses had bee n made out. 

Count 15. 
sub-para. 1. The Corrmisoion is of tha opinion that a. cr:uoo has 

bo cP committe.dby : r m]i ng to concentra tion canps persons for being 
r clo.tivos of r.on who had l &ft their hooos to j oin the p'.lrtiso.ns. 

~ub_:,PSJ'a, 2~ Th •:. cn.sc; ;,o.q f\Ojournec:' uutil further information 
wo,.Jf1 be f orthcornin , 
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Coun~ and 171 · 
Thettee arrivod at tm aamo opinion ea with reapeot to 

Count 1§, aub-para.l., namely that it conati tutea a orime to intern 
pe~ao~ for no other roason than thut of being relatives of' youths who 
had joined the partisans. 

Count 181 
The decision on this count was adjourned. 

_- With regard to the Counts contained in oaae No.4D37, (Doo.nI/56, 
part II), the opinion of the Oomni ttee ia aa follows: 

Count 1, 
The Coomittee arrived at the opinion thnt a pr1mo. faoie case of a 

arimo had beon established with regard to the killing of a man while 
allegedly attempting to eaco.po. The wo.nton destruotion of 81 buildings 
also constitutes a oriJoo. 

Cotmt 2, 
This case ms adjourned for the so.mo reasons as count l of part I 

and the Yugoslav Nationnl Office was nskad to provide tho text of' the 
provisions valid in Ljubljann province. 

'IB. The Camnittee took note of the two papers nI/57 o.nd III/59 

XY. 
., 

presented by the Yugoslav representative, particull\J\r of the speech 
made by kussolini in Gor.izio. on 31st July, 1942, whero Mussoli~t in 
words, tho bearing of which is unnmbiguous, announced that he haCJ given 
too order to change .the ncthocls of cbaling with Ito.lion ci tizons of 
Yl.1£1:oslnv race radically. Mussolini spoko of the "inflexibility of the 
Roman lnw", trom· which o.llegedly followed tho.t those who refuse to give 
up their md dreams should know that they will be completely annihilAted 
nnd tho.t their property w:l.11 li tornlly be ra.zed to tho ground. Musso­
lini referred to an o.llogod fa.ct that after one barbar:l.o tribe had tried 
to attack the Ranans throe tiJoos, Caesar gave the order to annihilate 
all the mnles of that population. It g:,es without s9¥ing that umer 
the "barbaric tribo", tho populntion of Yugoslav origin, living in tho 
Julio.n Mt\rch, was meant. 

The Comn:Lttoe considers Mussolini's speech particularly relevant, 
oocause of tho opinion which it has expressed in its proliminary report 
oontninin~ "General Propositions" ~efining the term crimes o.gainst 
humanity (Doo.c.201). 

Reference to the "Gcnora.l Propositions" and their application to 
the present caso will bo 11nde in para.graph XVI of' this paper~ 

From the individual Yugoslav charges, as analysed above, in 
connection with the spoeoh by Mussolini, it appears that a great number 
of oXOJll>lee of crimes havo beon established, including acts of murder, 
extermination, onsla.vemont, deporta.tion and other i~hwmne acts 
cOJllnitted ago.inst tho civilian population, and persecuti_ons on political 
and racial grounds. The Committee particularly points out that prima 
faoie oases ha.vo boon made out for: 

shooting of prisoners while allegedly trying to esonpe are 
oontD.ined in Charge l..031, Counts 7 (pnrn.2) a.nd 8; in Cllarge 
4033, Count 2; in Owrge 4037, pnragraph I, Count 2 and 
pnragraph II, Count 1(1); 

shooting of hosta.gos, Cnse 4033, Count lJ 
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internmont undor inh\lllallo conditions, Co.so No.4036, Oount 
I(l); No.4037, Pnrt I, Nos. 15(1), 16 and 17. 

. ' 
torture, Cnae No.3296, Counts 3 & 8; Case No.4034, Count 3; 
Case No.4035, Count 14; 

deportation to concontrntion cru.q,s - onse No.3296, Count 4(1); 
Case No,4034, Count l; Case No.4035, Oountn 10, 11 nnd 12; 
Case Noa4036; Case No.4037, Counts 15 (1) aoo 16; 

murder and attempted murder, oaso No.3296, Count 8J 0,.se No. 
4035, Counts 1, 3, 6, 7, 8, 9, 13; Olse No.4037, Count 13. 

wanton destruction of property, Chs~ No.4031, Counts 3(2) 
nnd 6; Cise Nn.4037, Counts 12 and 14; Oleo 4037CI). Counts 
12 and 14 nnd (II), Count 1; 

c~cution without trial, Cnso No.4031, Counts I+ and 5; nnd 
Case No.4034, Cowits 2 and 4; 

difforont other inhumnne 'l(.;ta, Cuao No.,403~; Cnse No.4034, 
Counts 2 and 5., 

.xv.r. Committee m hns submittoo to tho Coomscion, on 30th Mey 1946, a 
po.per called "GonuJ:' :1.. Prupooi tious d~fining the tori:i 'Cr:lm:>s f..gainst 
Hw:nnity'", (lJoc,C,201), and among the gonernl pi·opositions, too 
CoJJIIli.ttoe stated, in poro.graph 6, tho 1'ollowirag: 

" Isolated offcncvs do not fnll within the: n tl.on. J.s a rule-, 
systematic m,'J.SS n.cticn , particularly if it cun bo shown to bo uuthori t D.­
tive, will bo nocvssary to tra.nsfonn a common crime, punishci.blo merely 
under municipal lo.w, into n oriJoo agninst hur.nnity which thun bec0100a 
also the concern of Intorno.tional Law. Only criiooo which either by 
their magnitude nnG savagery or by thoir great nwi~or or by -the fnct 
that a similar pnttc~n is nppliou ~t difforent tirres and places, endanger 
the interrotionul cor,rnuni ty· or shock the conscience of r.nnkind, wo.rrnnt 
1.ntervention by St tea other thnn th,~t on whoso territory tho oriJoos 
have boen oorrani ttod, or \-Jhoso l'lUb jl cts hnvo boc oJOO th0ir victi:Jns. 11 

Havfo r oeard t o t . c whole 1:ll'.as o1' inforrna.tion vthich ho.a been 
presented t o tho . Cor.-v;1itt00 by the YU.:wslo.v r eproscnt ll.tlve, the 
Comnittee has arrived at the opi nion thnt the inht1r.1Uno nets described 
in the preceding pcragraprn of th::. a paper arid in the doouroonts ref ..,rrucJ 
to, are, ns . a conaoquenco of their r.iagnitu e ana snv·t\~ory, nncl of tho 
gre...a. t ,1LD;ibor, nncJ ao a. consequenco cf tho f nc+. t h-.'!: a nir:lilar put tern 
w..1.s applied ct diffcront ti?OOs ancl places, f such , kj_nd, tho.t they 
wD.rrc..nt the intervention by States other thti.n thoou on Ythono territory 
tht: cri.Joos ho.vo boon colilll1 tted, or ·,1hoso sub j r;cts hav - bocorxi tho 
victims of tho criJooo. Tho Cor.r.dttec ndds thnt in the present cases 
i t has boon· o.lso shown tho.t tho systemot:l.c nnso o.ction which uas in 
n~ogress, was authoritat:i.vc , ~d thia o.uthoritativo charo.ctor has 
trnnsfonned the nwnber of inclividunl coonon criJOOs; punishable roorely 
·mder nunicipal la.w, into cr:i.Joos against humanity, ·lhich thus oove 
become the c oncern of Intorrotionnl U?,W. Th nuthoritntivc character 
of the crimos nlloged by the Yugoslav . National Offico, ho.a been 
estiiblished particulorly by tho speech celivorctl by Mussolini, quoted 
in Doc.III/59, and rofcrrod to in par.'.lgrnph XIV cf this paper. In 
this spoeoh the then Dictator of I taly not onl y cluarly admitted , but 
even boasted that o.11 the cri~s, not • or,ly aga inst tho life and liberty 
of Ita lian ci tizcna of Yugosle.v race, but o.lso ago.ii s ·t their pr perty, 
which ·. \ ·1 d be c olJT.li ttcd, hnd beun or lor d and ins t i.'' to c.l by him no the 
then supra . cprouont· tive of the Itolin~ ~xccutlvc power. 
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XVII. 1be International. Military Tribunal at Nuremberg, in its judgment 
against the major German war criminals, stated on page 16927 of the offi­
cial transcript (quoted in Doo.III/62, para.IX, page 6), the following: 

" To constitute crimes against humanity, the acts relied on before the 
outbreak of war must have been in execution of, or in connection with, 

4 

aey or1me within the jurisdiction. of the Tribunal. 1be Tribunal is of 
the opinion that revolting and horrible as many of these ar:lmes were, it 
has not been satisfactorily proved that they were done in executive of, or 
in connection w:l th aqy such crime. The Tribunal cannot, therefore, malce 
a general declaration that the acts before 1939 were crimes against humanity 
within the meaning of the Charter, but from the beginning of the war in 1939 
war crimes were comnitted on a vast scale, which were also crimes against 
humanity; and insofar as the inhwmne acts charged in the Indictment, and 
comnitted after the beginning of tho war did not constitute war crimos, they 
were all comnittod in execution of, or in connection V4 th, the aggressive 
war, and therefore constituted crimes against humanity. " 

The International Military Tribunal, in mo.king a distinction between 
crimes committed before 1st September 1939 and crims canmitted after that 
date, applied to the defendnnts who were before it the provision of Art. 
6( c) of the Chortcr of the Iri c. r nationnl Military Tribunal, a.ccording to 
which a crime ·to bo n crime against hurno.nity vii.thin the meaning of Art. 
6(0) of the ,Charter, i.e., o. crime ngninst hwno.nity comnitted by one of the 
major war criminals, must be "in execution of, or in coMection with, any 
crime within the jurisdiction of the TribWlill". 

For the purpose of deciding whether the particular or:lmes comni tted by 
Italians which are the subject of this report, fall under the notion of 
ar:l.mes against humanity, it is, in the present circumstances, not necessary 
far Comnittee nI to express an opinion on the question whether this distinc­
tion between ori.Joos ccmrd.tted before 1st September 1939 and crimes camtted 
after that date, applies also to crimes comnitted by other persons than the 
ma.jar criminals of the B.tropean Axis. Camnittee III mentions, however, that 
in its statement, Doc.c.236, and in para.XXVII of the paper c.237, the cirou­
lation of 'Mlich it has arranged, the reasoned opinion baa been expressed that 
this differentiation is restricted to nnjor criminals of the European Alcis, 
judged under the particular pooitivo provisions of tho Charte~ of the , 
lnternational Military Tribunnl, and does not apply to ether alleged perpetra­
tors of inhumane acts. 

In the present case, however, it is clear that the alleged or:Lmes were 
committed during the war, ond were thereforo all oonmi.tted in execution of 
or in ooMeotion vr.i. th the aggressive vrar which Italy joined in 1940 and 
started waging against Yugoslavia in 1941, so that tho orimos described in 
the foregoing po.ragra~s of this paper would fall within tho notion of or:fJoos 
against hlDDllnity even if tho restrictive provisions of the Charter of the 
International Military Tribunal were to be applied to the oase. 

xvm The statement contained int he preceding paragraphs refer, of course, 
only to the charges and Counts which alre discussed in this paper, and do not 
refer to those which have boen adjo~ned. 

In addition to those chnrges and counts which ho.ve been ~journed, the 
Comnittce does not include in its clnssificntion o.s crimes against humanity 
the allegations which charged individual officers or men with pillage. · 
Here the CoJl'lllittoe is of the opinion ttw.t the authoritative character of tho 
cri.Jm of pillage has not been established and that the or~ in question 
lo.ck one of tho qualifications, which, in the opinion of tho Committee, are 
noce.' ··;ary for the classification of n crime ns o. criJoo ngainst · hunanity. 
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III/74. 
2nd December, 1946, 

UNITED NATIONS WAR CRDES OCMMISS[ ON1 

COMMITTEE III. 

Giving Information as a War Crime. 

In accordance with the decision by Comnittee III 
taken in its meeting held on 28th November 1946, the 
Secretary to Comn:l.ttee Ill herewith circulates a trans­
lation of Section 11 of the Czechoolovak Retribution 
Deoree, No.16 of 1945• 

GIVING INFORMATION. 

Section 11. 

Acy person v.ho, during the period of hightenod danger to the 
Republic, acting in the service or for tho benefit of the eneD'(Y', or 
taldng advantage of the situation brought about by enel'J\Y occupation, 
gave information against another person concerning the latter's 
actual or alleged activities, shall be deemed to have conmitted a 
crime and shall bo punished by forced labour for a tenn of not less 
than five and not exceeding ten years. 

If the informer, by giving the information, has caused loss of 
liberty on the part of a Czechoslovak national, he shall be punished 
by forced labour for a term of not less than ton and not exceeding 
twenty years. 

If the information had, as its direct or indirect result, tho 
loss of liberty by a larger nwwor of persons or serious injury to 
health, it shall be punishable by forced labour for lifo, and if 
it lead to th~ death of any person, it shall be punishable by death. 
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III/151 
7th Deoeni>er, i946, 

UN?rED NATIONS WAR CRIMES CCIIMISSION, 

Giving Information as a War Crime. 

pratt Resolution ( •} 

(Prellm:lnarilY agreed to in the meeti:, of Conmlttee III 
on 5th December; i9Q>_ 

Where giving information leads to the oonmi.ssion of a war crime, 

such givine information falls, in the opinion of the Oomni.ttee, 

within the notion of oomplici ty in the o~Dlld.eeion of a war crime, 

provided the general conditions relevant to ooq,lioity are fulfilled. 

A Draft Report, embodying the result of the discussion 
in Comni ttoe will be oirculatod o.s soon as possible. 



• 

-~IIh6, 
10th December 1 ~ 

UNITED NATIONS WAR ClintES OOMMISSICJJ, 

CCJOO:T'§ Ill. 

Giving Information as a War Orllne. 

Draft Report by Committee III. 

. In connection with the Czechoslovak Charge No.4.210, accusing a 
certain Leopold Klima of oo~lioi ty in depo.:·tati.on , oor.r.dtted by having 
served as an infonner to the C estnpos C~ittee I o.sked Cornr.d.ttoe III 
for its opinion as to what extent and for what r ~o.sons giving infonnation 
(denunoiation) should be regarded as o. war. crime in Interno.tiono.1 Law. 

'.l"he relevant inforrnut ion is conto.inod in D~s. III/69, III/71 and 
llI/74. The question was examined by Comnittoe III in its neetings 
held on 5th Deoenber 1946 (Mi rutes Noo26,A-6) nnd 11th December 1946, 
(Minutes No~27/46). . · 

In the latter r.te.eting, Cootni ttee III adopted the following 

REPORT. 

. . 

Ir The· problem vmetoor and . to ·mat extent giving inforr.iation 
(denunciation; · denouncing) is a orimo in gepera.l, and in po.rtioular 
~ c~ime in Interno.tiono.l .Law, has becot'l8 of cons:i derable practical 
ir.iporto.nce during the &oond World Viar in vi.ow of tho -activities of 

· certain orir.dnal orgo.niso.tions of the Axis Powers, particularly the 
Gestapo and the s. D. The importanco o.ttachod to t 10 question muy be 
gathered from the fact that several rations ho.vo introduced into their 
municipal orim~nal law positive provisions dealing with the question. 
Examples of such ·provisiona are: 

the 13eigian' Law-Decree of' 17th December ·194.2,, .11Moniteur Bolge", 
29 December 194.2, rticle 4; 

the Czechoslqvak Retribution Deoree No. 16 . of 194--5 ( Section 11); 
the Yugoslav Law of 25th Auguat 1 1945, (Section}); and( · ) 
theAustrian War Crimea Lnw of 20th June 1945, (Section 7). 11 

II. Tre only reference in conventional International L.·w, to giving 
tnformatton (denunciation; denouncing) is contained in Article 44 of the 
4th Hague Oonverition of' 1907 < ( a provision v,hich has not been accepted 
by Gernnny, J apan and Russia). It rends us follovrs: 

----------- ··- - ...... -----------
(•) The Secretary to Comnittee III is indebted to Cqmmander MOUTON 

for having drmm his attention t o the Belginn a.rid Austrian 
provisions r e f orrqd to in the text. The Austrian enactront 
was circula ted O:s ·No.2.3 of the D our~nt Soric:s of' the Research 
Office; the Yugoslav A~t ad Doc. Misc.No. 60. 
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"Artiol~. A belligerent is forbidden to oa:t)ol the 
i itnnts of' territory oooupled by it to furnish 
1nfornntion about the ornw ot the other belligerent, 
or about its means of dofenoe. " 

• 

The provision prohibits the use of OOJll>Ulsion in ordor to oxtraot 
intormntion from the inhnbi tante of occupied territory by the 
oeoupying a.uthorities. The provision deols only with info:nu.c ... tion 
regarding the o.nqy of the other belligerent or its mans of defence; 
it is not o.ddressed to the persons giving tho infonnation, whether 
1mmbers of the occupying f'arces and author.I. ties, or inhabitnnts of 
occupied territory. 

• 

III. In the opinion ot the 0cmn1ttee, there is, therefore, no particular 
war or:lme of giving information as such in International Law. A person 
aoting as an intoxmer oaamits a or.I.me only it by giving information he 
becomes a party to an independent war crime recognized as suoh in 
International. Law, e.g., nurcler and ma.ssaore, torture of civilians, 
~ternment of civilians under inhumane conditions, forced labour of 
civilians, oompulsory enlistment of soldier■ in the armed forces of t 
occupying Power, etc. 

r,. Participation of a purson in a orim oaamltted by others,· rmy toke 
different fo~s :l.n different munioipal legal orders, and also in 
International Law. 'lbe Cbo.rter of the International Military Tribunal 
describes the different participants of a crime or of a oomnon pl.an or 
conspiracy to oamd.t a crimo, inter alia- as instigators and aooomplices 
(Art.6. of the Charter of the International Military Tribunal). English 
law knows four ditfere~t w~s of to.king part in a felony: ( 1) a . 
Finoipal in tne first degreo, (2) a principal in the second degree, 
(3) an accessory before the fact, (4) an D.Ooessary after the fact. 

1'10 SOID8 oategor.les are·, · in the main, known also to the 
Oo~tinental criminal codes, which distinguish between the imnediate 
perpetrators and co-perpetrators, instigators, and aiden and abetters, 
dividing the last named category into those who giw aid and comfort 
before the tact and those who do so after the fact, 

Giving information can be considered a war orime only it, on the . 1 
facts ot ea.oh individual case, :(a) a. wo.r arime has boen ccmnitted, ana ..._,, 
(b) the infonner tolls within om of the categories ot aooomplioos to 
this war cr:l.Jm. 

v. It is very difficult to lay dCNltl generol rules as to the 
oironmstanoes whioh. make an individUD.l. oo.se fall under this oa.tegc:,ry 
becaU8e every oase will have to be judged on. its own merits. It will 
al.ways be necessary to exnminea 

( a) 

(b) 

the aot of which tho person who hns been informed agninst, 'is 
D.OOUS8dJ 
the action of the oocupying authorities which is rea.aonably to be 
expected as a conscquvnoe of the into:nnation, 

With regard to (a): Giving information regarding common law 
crimes, will, in genora.l, not be oonsiderod a wor crime even if the 
consequences for tho porson inf'onnod against be vory grave. '!he saJTP 
nay be said of infornntion rogarding the violation af enactments which 
the oooupying Power was entitled, under International Lnw, to promulgate 
e.g., regulations respecting the safety of the . occupying forces, food 
regulations in occupied territory, etc. 
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Giving infoI1lllltion rego.rding the violation or such occupation 
ordinances an lll"'o ob· :!.o\1.'.Jly lllcg[..l and even or:lminal, vr.Ul., on the 
other hand, often be n reason for holding that the int'onoor ney be 
guilty of co:nplioity in a wnr ori.Jm. Such obviously illegal enao:trnents 
by tho occupation authorities are, e.g., provisions ordering the rounding 
up am deportation of Jews and other inhabitants of occupied' territory, 
provisions introducing canpulsory military service of inhabitants of 
occupied territory in the nrmed forces of the occupant, or provisions 
inq)osing slave labour on the inhabitnnts of occupied territory. 

The test is, however, in the opinion of the Ccmnittee, not 
infallible. There might be cirownstances in partioul.o.r oases, whore a 
denunciation of a person for having violated even a common law or 1" 
unimpeachable oooupation ordinance, will amount to complicity in a war 
crime subsequently committed~ This will, e.g., be the case v.hon there 
were left in existence police authorities of the occupied State during 
the occupation, which would be able to deal with such information, and 
the informer nevertheless addresses his information to the occupying 
authority, (e.~. Gestapo, S.D.) with the intention of causing par.'..icularl.y 
grievous hann ldoportation to a concentration camp) or excessive 
punishment (death sentence for petty offences) to be inflicted upon the 
person informed ogainsto 

With regard to (b}: The rotion of the occupying authori !tios of which 
the info:nnation wns one of the causes, must, ·in itself; be orl.m:!,nal, 
(inhwnano treatno nt of all kinds, e.g. deportation to concontratibn camps, 
exterrn:lnn.tion; punishmont for violation of provisions, ~he eno.ctmont of 
which in itself was criminal, excessive sentences for petty offences). 

To fa.sten responsibility on the informer for tho war crime subsequently 
oanmitted, it will always be necessary to establish tho mens rea ~r dolus 
malus of tho infonner, i.e. his knov1lodge that his action would lend to 
the oamnission of a wa.r crime and his intention to bring about-this effect, 
or his reckless indifference with regard ~o this effect. 

In deciding the question whether this 100ntal elemnt of coJq>licity 
in the crime is, or is not, established in particular cases, the 
persono.li ty of the o.ccused a.nd of the person informed against will have 

. to be considered. The general sitootion in the place concerned will bo 
most relevanto It will be posoible to asslr.lO the informer's guilty 
knowledge if it was quite clear in the circumstances of the case what 
re notion ,10.s to be expected on the po.rt of the occupying authorities, 
pEµ"ticularl.y if from tho reaction of tho occupying aut~ority in similar 
cases a well known pattern has eroorged,. The infonner will, on the 
other hand, not be responsible for tho subsequent a.otions by the occupying 
authority if ho had reason to believe that tho person :lnf'onned a.go.inst 
_, uld be fa.ir l.y treated or fo.irl.y tried. 

The responsibility of the infomer vd.11, 01' course, be. ·apparent 
in co.sea where ho hD.s acted as an o.gent provocateur or where he knoWi~gly 
accused a perso~ of acts wh~oh the person had not camd.tted. 

VII. As a rule, the information will have hnd to be furnished voluntarily 
in order to make the informor an accomplice in the subsequent war cri.Ioo. 
If the informer nc ted under superior orders, {. 'e genernl rules regarding 
this plea, now well esto.blishod, will apply t '. '1e case. 'lbe f a.ct that 
the defendant acted pursuant t o ordor of hjs goverruoont or ar n superior, 
shall not free h:ir.l from r esponsibility, but racy bo considered in mitiga­
tion of punislTJunt (Art.8 of tho Chort cr of the International Military 
Tribunal). The t .. ue t est is not the existence of the order but whether 
moral choice was , in fact, possible . (Nu:romberg Jud~nt, Cnrl.6964, p.42). 
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If the pressure brought upon the person giving infonnation 1111s so 
strong that he could not resist it, then the defence that his will was 
overborne by oanpulsion (duress, necessity), would be available to him. 
1b1a would particularly apply to inf'omation gi. ven on the part at a 
person who himself was being torturod' or very gravely threatened. 

VIII. The war crime subsequen'tly comnitted need not necessarily be a 
direct re-sult of the infonnation given. A person may also becane 
criminally .responsible for a subsequpnt war crime it it is an indirect 
result of .his action, provided his mens rea is established. 

TX. The United Nations War Crimes Camnission when listing a person, is 
neither in a position, nor called upon, to examine closely the roontal 
elerr1rnt of a cr.~.m. with which the person has been charged. It is only 
the task of the Oonmission to examine ,,mther a ,£.rima facie case has 
been established. Cor.imittee I:I would liko to point out, however, that 
in dealing '71th charges of war arimes allogocll3 colllllitted by giving 
infonnation, something .more than the r.Ere tact of giving the 
inf'onnation and· the subsequent action by tho occupying authority should 
be proved in order oven to establish a prima faoie case and ths,t a 
charge, in order to l ead to the listing .of a ~rson, should contain 
precise indicatio 1a bot n · ~ to tho c~ir.rl.na] ity of the subsequent 
proceedings by the occ upying o.uthori t-y, ar.d of the mental element from 
which alon the guilt o!" t he person gi Vii ~ :th ~ inf'onnation can possibly 
be doriv~d. · 

A cautious att:1.t.ide \v:lll ~ cormw nc itt.olf .in . vie/( of °UA) ,faot 
that the Prosecution in the trinl .t'.ga inat. tho ma.j·or war criminals also 
prooeed~d co.utious ]y with r eeard to infonoora., · 

In the Juagraflnt of tho Internutionnl Militar.1 Tribunal, as ·pronounced 
on 30th Septer.iber, l~., .Sr it w· .. G·b tud. t •~t t r..e uvol~--tion regarding tho 
Gestapo and the s.D. included a l "' local representatiws an·d agents, 
honorary or oth1:r-w1ise (p ; l6949 of t ho official Englirh tra.nscript; p. 75 
of the Comnnnd Paver , CrxJ.6964. ) On tho following da¥, the Tribunnl. 
decl,u-ed that ito c.t t ent i on hruJ bo13n drnwn to the f'o.ot tho.t the Prosecu­
tion oxpreesly c::,r:cludecl tho honor:u-y · i r.fo:mors '!ho Vlore not mer.ibers of 
·.:JC S.S. In viev, of tho.t exclus ion by tho Prosecution, the Tribunnl 
a l s o cxcludod th oso peroons ft-om tho S.D. · which v.ns · declared criminal. 
(p.16969 of t he offi<r..1 English tra nscript; p.83 ot the Oor.rnam Paper, 
Ond • 6964.). 

Ttiis plµ't_ of the Judgmrnt vro.a not, of courso , concerned with tho 
euil t of tho· individual i:lforn1erc but with tho question whether honorory 
informers woro, a. a such, to be included in tho criroinal group. The 
incident ahowa novt::rthel~ss t h1.1.t tl'E Prosecution v.e.s roluotant to 
consider g1 vine infonJation as a uoh an a.otiv:i.ty oonsti tuting canplioity 
in a WDr crime. 

X. '\1here giving ini'oI1lla ti.on l oo.ds to the conni.ssion of o. fmI' orirne, 
such giving inf'ormntion f .-u l s, in the opinion of the OOJJJllittee, within 
the notion of c~l i c~ty in tho c0Ill!d~~i 0n of n war criloo provided the 
general conditions relovru. t to couplicity o.ro fulfilled. 
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10th FebruaIY 1 19471 

YJ!ITED NATIONS WAR ClUl4ES COMMISSION, 

COMMrrTEE III. 

Request tran the 

Far Eastern and Pacific Sub-Comdssion 

concerning the war orime ot 

"doliberate banbardment of undefended places," 

The following letter, dated Nanking, 24th 
December 1946, has been received from the .Aoting 
Chairman of the Far Eastern and Pacific Sub­
Coomission. 

United Nations War Crimes Comnission 
Far Eastern .& Pacific Sub-Conmission. 

Na.nking, December 24, 1946. 

'!be Acti~ Chai:nnan of the Far Eastern and !'aoifio Sub-Comnission 
of the United Nations War C,'r:i.Joos Canmission has the honour to present 
his compl:lments to the Chairman of the United Nations War Crimes 
Ccmnission and to ~nquire about t~e follovdng: 

The Sub-Commission here is faced with a nllllber of oases on 
"deliberate boni>ardioont of undefended places" in China by Japanese 
planes. The Sub-Camd.ssion wishes to learn from the Main Comnission 
( a) What constitutes deliberate bombardment and on whom reste, the burden 
of proof? (b) What constitutes an undefended place and what evidence 
is required to establish the fact of undefendedness? (c) What 
procedure has been followed in similar cases in Europe by tho J,inin 
Conmission? 

( sgd) Delvaux de Fenf'fe , 

(Belgian /rnbassador to China) 
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III/78. 
l°9th Fobru'='!I• · 194-7. · 

UNITED NATIONS WAR CRIMES ,(J(lMMISSIQN1 I 
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. DELIBERATE BOMMRDMENT OF UNpEFINDW BLACES. 

Prol:lminaq Report by Eggn Soh,wplb' Legal Ott1oer1 

CONTENTS. 

The request from the Far Eastern and Pacific Sub-Comm1sa1on. 
nie term "Deliberate Bombardment of Undefended Places". 
Different rules for bombardment in land ~are, naval 

. bombardment and aerial bcxnbardment. 
Bombardment in land wnrf'are. 
Navo.I Bombardment .. 
Aerial Bombardrmnt. . 
Attell1)ts at developing the law between 1919 and 1939. 
International Adjudication on the subject between the two 

World Wars. 
The attitude of the belligerents at the beginning of the · 

Second World War. 
The practice during tho Sooond World War. 
The Charter of the International Military Tribunal, the 

Indictment and the Nurembel'g Judgmnt. 
Reference to the attituae of the International Military 

Tribunal to submarine warfare. · 
Tentative Proposo.l.s. 
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I, Th~ -~guoat trom the Fnr Eastern and Pacific Sub-Comnission, 

The reqwat by the Far Eastern ancl Pacific Sub-Camnission concorning 
the war crime ot ""eliberate boni>ardment of undefended places" (Doc. 
llI/77), puts to ~he Main Comni:J°sion three questions: 

(a) 

(b) 

(o) 

What oonstitutos deliberate bombardment and on whom rests the burden 
of proof? 
What constitutes an undefended place and what ovidenoe is required 
to establish the fact of undefendedness? 
lhat procedure has been foll.owed in similar oases in Europe by the 
Main C~ssion? · . .. • 

The purpose of the present paper is to submit to the menbers of 
Camd.ttee III such mnterial as can be oolleoted in the short t:lme, 
pertaining to the questions mentioned under ( a) and (b). 

nte material relating to the question Slb ( o) will be circulated in 
a special paper by Dr. J. Litawski, Secretory to Conmittoe I, 

No fino.1 solution of the question is attempted at tho present 
stage, pending the examination of the. problem by Camdttee III. 

II. The term "Deliberate Bombardment of Undefended Places". 

The term "deliberate bonbardment of undefended places" appears in 
the list drawn up by the Canmission of Respo~sibilities 1919, oontaini~ 
the headings under which charges of war crime~ can be collected and 
classified, 

This list, including as its item 19 the alleged crime of deliberate 
bombardment of undefended places, was adopted by this CODJDission on 2nd 
Deoeri>er 1943, as a working list (Doo,0.l•,) In adopting the list as a 
v,orking 11st, the Comnission pointed out that "there is no list of war 
crimes which. is authoritative in the sense that international law · 
forbids aqy ·a.ct outs1de the list being treated as a var crime, and 
obliges every state which recognises the obligatory no.tm-e of inter­
national law to trea t as a war crime every act which figures in the 
list". (pnro..4. ibid). The Canmission also pointed out that "it w111· 
be necessary to add to this list om or two items which seem to be 
inadequately oo~red by the language eq,loyed in fromi~ the list; 
just as it nay be necessary to disregard certain items - such as No.21 -
as these refer to acts which in the present war the forces of the 
United Nations have themselves been obliged to comnit" (para.10 ibid). 
1.s one of the reasons tor adopting this list as a working list, the 
fact was mentioned that of .the present chief Axis Powers, Italy and 
Japo.n were parties to its preparation. (para.12, ibid). 

The report by the Comnission of Responsibilities, 1919, states in 
its Chapter II, which contains the list of 32 items, that by wa:y of 
illustration, a certain number of examples have been collected in 
i'1lnex I. This Annex I has not been printed in the accessible publica-
tiQns of the report, Carnegie Endol'IDent for International Peace, 
Division of International Law, Pamphlet No • .32, and Jizoorican Journal of 
International Lo.w, 1920. An English translation of the respective 
item taken from the publioa tion: "Confdrenoe de la Po.ix 1919-1920,. 
Recueil des 1,ctes de la Confdrence. Partie IV Commissions de la 
Conf~renoe (Proo~e-verbaux, Rapports et Doo1..UOOnts). B. Questions . 
Gc;1n~ralos (2) Cormd.ssion des Responaibilitds des auteurs de lo. guerre 
et sanctions", is therefore annexed to this paper. 

It will be seen from tho annexed toxt that the Belgian and Serbian 
charges did not elnborate at all the questions of the deliborate 
character of the bombardment and of the qualification that the bombarded 

, 
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places were undefended. In some of the British charges, dealt with 
by the 1919 Commission, the clearness of the weather, the favourable 
visibility, the clearness r£ the night, the fact that there was a 
full moon, was stressed, probably as indicating the deliberate 
character of the bombardment. As far as the objects banbarded were 
concerned, the British report stressed the fact that there was no 
opposition, that the districts attacked were occupied exoluaively by 
civilian inhabitants, and that the main attack on F.dinburgh was on the 
city itself. 

In ~ho case of the naval bombardment of Scarborough, it was pointed 
out that it was a bombardffltjnt of the v.hole town, from one end to the 
other, without cause and completely without discrimimtion. The 
indiscriminate character of the banbardment is also stressed in the 
case of the attack on West Hartlepool. It appears therefore that also 

·the British charges relating to the 1914-1919 war appear to fall short 
of establishing even a prima facie case af both the intention of the 
responsible enemy persoMel and the character of the objects as undefended 
plaoes. 

III.Different rules for bombardment in land' warfare I naval bombardment 
and aerial bombardroont 1 · 

For reasons of the d~volopmnnt of the relevant rules, it is 
necessary to deal separately with the qu1.?stion of the bombarruoont of 
undefended places (a) j_n land warfare, (b) in sea warfo.re, and (c) 
in air warfare. This is necessary in spite of the fact that the 
subject of the enquiry from Nanking is probably bombardment from the 
air because although there exists written law on bombardment in land 
warfare and sea warfare( there are practically no conventional rules as 
to bombardment (bombing) from the air. 

J)I. Bombardment in land warfare, . 

According to Oppenheirn-Lauterpaoht ( II, p.326), banbardment by 
land forces wns not ge.nerally considered prior to tho first World War, 
except in connection with assault or siege. But the -experiences of 
the first World War and in particular the new Uses of aircraft and long 
range guns have raised the g.i<::ation how far bombardrrent is lawful when 
it is solely for destructive purposes, and is not intended tq be a 
prelude to occupation by armed forces. · 

The Hague Rules of Laoo Wal'fo.re (Annex to Convention I.V of 1907) 
contain .the following provisions: 

11 AI·ticle 25: 

The attack or bombarwoont, by any means whatever, of undefended 
towns, vi llages, dw l l ings , or buildings, is forbidden. 

Article . 26: 
I 

The officer in command af an att.acld.ng force must do all in his 
power to wn.rn the authorities before commencing a bombardment, except 
in cases . of assault. 

Article 27. -
In sieges and bombardments all necessary steps must be tal«Jn to 

spare , as f ar as ?Ossible, buildings dedicated to public worship, art, 
science , or charitabl e purooses, historic monwoonts, hospitals, and 
pla.ces where tho sick and wounded arc collected, provided they are not 
being used a t the time for military purposes. 

It is t he duty of the besi eged to indicate ouch buildi~s or places 
by distinctive and visib l e signs, which shall be notified t o the enefl\Y 
beforuhund, " 



Respecting the above mentioned text of hrt.25, it should be 
noted tho.t ita binding force was deemed controversial and that it 
differred from ·Art. 25 of the Hague Convention of 1899 by the words 
"by whatever means~, •thich words were designed to cover bombardment 
by aircraft. 

Neither the· 0:>nvention of 1899 nor tho Convention of 1907 
contain a .definition of tho notion "\lndefonded plo.oes". Reepocting 
.nrt.27, attention is drawn to ~he words "as far as possible". 

v. Naval BoJl!!?ardmnt. 
. 

The Hague Convention IX of. 1907 respecting Bombardment by Naval 
Porcea in Time 1ot Wor, contains the following provisions: 

" Chapter I. · · ·· · · • · 

Banbardmerit of Undefondod Ports, To,·ms 1 Villages, I>Rellinga 
or Buildings, 

,Article 11 

The bombnrdment by naval forces of undefended ports, towns, 
villages, dwellings, or buildings is f.orbidd~n. 

. . 
It place may not be boni>arded solely on the ground that automatic 

submo.rine contact mi ms are anchored off the harbour • 

.Article 21, 

Military works, military or naval es~nblishments, depOts of 
arms or war mo.terial, wor~shops or plant r,t-ich could be utilized 
for the needs of the hos~ile fleet : or. EU'Dff~ and ships of war in tm 
harbour, nre not, however', 'included in ~his pr~hibition. The 
conmander of a naval foroe may·. dos troy them with nritllery, nfter a 
s~ons followed by a reasonable inte~l ~f time, 11' all other means 
.are impossible, and .when tile looo.1 authorities have not themselves · 
destroye~ them within the time ·fixed~ 

The Ccmnander incurs no ·~ spon,eibili ty for aey unavoidable 
damage vmich ~ be caused ·by a,oombardl?W3nt under such cirdwnstances, 

If for military reasons imoodin~o action is necessary, and no 
delay cnn be allowed to the enciey:, it is nevertheless understood that 
the prohibition to bombard the undefended town holds good, as in the 
case given in the first paragraph, and that the ccmnander shall take 
all due JJEaQures in order that the town may suffer as little hann as 
possibb. 

Article 3. 
After duo notice has bee n given, the bombardment of undefended 

ports, tow1111, villages, dwellings, or buildings may be conrnenced, if 
the local ciuthoritics, on a fonnnl sWll!'lons bei~ made to them, . decline 
to oOJ?t)ly with requisitions for provisions or su9plios necessary for 
tho immecm.te use of the naval force before the place in que~tion. 

Suoh requisitions shall be proportional to the 
resources of the place • . 1'hey shall .only be demanded in the name of 
the commander of the mi.d naval force, and they shall, as far as 
possible, be paid for in ready money; if not, receipts shall b~ given. 

LTticle 4;, · 

The bombardment of undefended ports, towns, vi llage s , dwellings or 
buildingo, on account of failure t o pny money contributions, if 
forbidden, 
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Chapter II. 

General Provisions. 

In bombardments by naval forces o.11 necessary steps must be taken 
by the coDIMnder to spare as fa:r as possible buildings dedicated to 
public worship, ort, science, or charitable purposes, historic 
monuments, hospitals, o.nd places where the sick or wound~d are 
collected, provided that they are not used at the t~ for military 
purposes. 

It is the duty or the inhabitants to indicate such monwnDnts, 
edifices, or plaoe,3 by visible- signs, which shall consist of large 
stiff rectangular panels divided diagono.lly inio two painted triangular 
portions, the upper portion black, the lo~r portion white. 

Article 6, 

Unless nd.litary exigencies render it impossible, the officer in 
oannnnd of an attacking no.val force oost, before camnenoing the 
bombardment, do all in his power to w:u-n the authorities. " 

Great Britain, France, Gennany and Japan ent~red a .rese:rV'ation 
against J~rticle 11 pnragraph 2, sinoe, in the opinion of Oppenheim­
Le.uterpo.oht, they correctly considered places where autoow.tic submarine 
contact mines were anchored off the .harbour, to be oofended. (ibid, p.402) •. 

The fundamental difference between too rules of Convention IV 
(supra IV) and the rules of Convention IX with which I am dealing in 
this paragraph, ;dll be noticed. 

While under the Rules of Land Wo.rf'o..re the decisive distinction 
is whether the borwarded place is defended or undefended, in no.val 
warfare also undefended places moy legitimately be bombarded, if they 
contain what has been called "mili to.ry objectives" ( /.rticle 2 ot Hague 
Convention IX). 

During the first World War, the Hague Convention IX was not, or 
mo.y not have been, in strict law binding, since not .all the belligerents 
were parties to it. However this may be, as is stressed by Oppenhe:lm­
Lauterp~ollt, the Gennan borwardroont of .:>carborough, West Hartlepool, 
Whitby \X) Whitehaven and other English coast towns ignored the spirit of 
the Convention, for these raids had no military purpose whatever, unless 
it was a legitimate military purpose to attempt to frighten and terrorise 
the civil populo.tion of the enell\Y - a oonlition which neither the 
fundamental principles of the law of war, nor considerations of humanity 
permit to accept (Oppenheim-Lauterpacht, ibid, p.404-). 

VI. 1,erial Bombo.rdroont. 

It has already been mentioned that by inserting the words "by 
whatever means" into J·•rticle 25 of the Hague Regulations ( Convention 
IV), tre Po.rties 1nterxlcd to cover bombnrdroont by aircraft. The 
insertion of these words in Art.25 appears to be the only written law on 
aerial bombardment. · 

The first Hague Conference adopted on 29th July 1899, a declaration 
forbidding the ,launching of projectiles or explosives from balloons or 
air vessels for a t erm of five years. At the timo of the second Hague 
Conference the 1899 Declaration had expired. A new declaration was 
made, on 18th October, 1907, by the Secooo Hague Conference by which the 
Contracting Powers agreed "to ·prohibit, for o. period exterxling to the 
Third Peace Conference, the discharg~ of projectiles and explosives fran 
balloons or by other now Jll:3thods of a similar nature". It was prowlded 

(x) Seo o.nnex to thi s po.per. 
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that the doolaration "shall cease to be binding from the maoon t when, 
in a war between the Contracting Powers, one of the belligerents is 
joined by a non-Contro.oting Power." Out of 27 States which signed 
the 1907 Declaration ·only a fow ( OJnong them Great Britain and the 
United States of /imerica) had ratified it before the fir~t World War, 
and Germany, France, Italy, Japan llhd Russia. did not even sign it. 
When the first World War broke out, not one of the Centro.I Powers had 
ratified the deolaratior.J its provisions ware not binding and were 
not observed. (Oppenheim-Lauterpuoht, II, p.277). 

VII. Atteq,ts at developing the law between 1919 and 1939. 
Between the two World Wars, attempts at codification ct' the rules 

of air warfare were made; in 1923, a Comnission of Jurists, appointed 
at the· Washington Conferenoe of 1922, produced the "Hague Air Warfare 
Rules". · 

flle Hague .Air Warfare Rules have not been ratified but according 
to Oppenhdm-I,auterpacht, ( II, p.41O), their /1.I'ticle 62, which lays 
dawn that "aircraft personnel engaged in hostilities come under the 
laws of v,ar .and neutrllli ty applicable to land troops", indicates 
correctly that air warfare, while calling for rules of its own 
regulating in detail the specific situations to which it gives rise, 
is 'subject to the ge~ra pri1ciples of a cuatomary or conventional 
character which underlie alike the law of war on land and at sea. 
Ulese include for instance, in addition to humanitarian principles of 
unchallenged applicabili ~ the fundamental prohibition of diroct attack 
upon non-ooJnl?atants. Whenever a departure from this principle is alleged 
to be neoeasazy, its cogency must be proved by reference ei t~r to 
express agreemnt or to the poculiar conditions of aerial warfare. 

The principal provisions of the unratified Hague Air Warfare Rules 
of 1923 regarding aerial bombardment are as follows: 

"Article 22. 

Aerial bombardment for the purpose of terrorising the civilian 
population, of destroying or dwnaging private property not of a 
military character, or of injuring non-combatants, is prohibited • 

. Article 231 

Aerial bombardment for the purpose of enforcing compliance with 
requisitions in kind or payment of contributions in money is prohibited. 

Article 24. 

~1) Aerial banbardment is l egitimate only when directed at a 
military objective - that is to say, an object of which the destruction 
or injury would constitute a distinct military advantage to the 
belligerent. 

(2) S4ch bombnrdroont is l egitimate only When directed exclusively 
at the following objeotiws: military forces ; military works; military 
establishments or dep0~s; f ac tories constituting important and well­
known centres engaged in the manufacture of anns, arrrnuni tion, or 
distinctively military supplies ; lines of communication or transportation 
u~ed for military purposes. 

(.3) The banbardmont of cities , tovms, villages, dwellings, or 
buildings not in the imnediate n i ghbo11rh od of the operations of lo.nd 
forces in prohibited. In cases v,hor e the objc. ·tivos sp oified in 
po.ragraph (2) are so situatod that they cannot be bombarded without 
the indiscriminate boni:>nrdment oft ho oivili n populati on, tho aircraft 
must abstain from bombardment. · 
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(4) In the immodia.te neighbourhood of too operations of la.nd 
force~, the bombardment of cities, towns, villages, dwellings or 
buildings is le itinato providod that there exists a reasonable 
preswnption that the military concentration is sufficiently important 
to justify such banbordraent, having regard to the danger thus ca.usod 
to tho civilian population. 

(5) li. belligerent State is linblo to pay con~ensation for 
i njurioe to person or to property caused by the violation by al'\}' of 
i ta of!'icers or :forces of the provisions of this article. " 

Conmenting on these clnuses, Oppenheim-Lauterpacht explain that 
t~y disco.rd the obsole te and unworkable test o:f liability to bombard­
ment 'M'lich reots on the distinction between "defended" and "undefended" 
places, and nre inspired mainl.y by the doctrine that bombardment should 
be confined to military objectives. (ibid, II, pp.4.12-413.) 

In Juzy 1932, in a Resolution adopted by the General Comniseion 
of the Disarmruoont Conference, it was laid down that "nir attack 
againot tho civilian population shnll pe absolutely prohibited." 
Oppenheim-Lauterpnoht odd that the faot that neither this Resolution 
nor the Hngue Jd.r Warfare Rules of· 1923 have become part of International. 
Law ought not to be interpreted as 100aning that tm matter is not 
governed by GXisting principles of law. The i.JJlnunity of non-combatants 
from direct attack is one of the fundamental rules of the International 
Lnu of Wur. It is a rule which applies with absolute cogency alike to 
war on land, a t sea and in the nir. This is not a question of the 
·pplication, by a.nalog:,r , to a.ir "ilarfa.re, of the rules obtaining in war­
fare on land and at aea. ( 1,a hns boen shovm, in the matter of the 
bombardment the Ho.guo Conventions adopted different rules for the 
bombardroo nt of towns in land warfare, where the law has adopted the 
test of "defence", and in naval warfare, where the teat of "military 
objective" has been o.dopted.) It ia a question of the subjection of 
a particular sphere of vmr to rulea generally recognised to be the 
basis of the law of war. The immunity of non-combatants .t'rom direct 
attack is o. principle of' t~ is nature. 

VIII. Jnter120.tional ;,djudication on the subject between the two World Wars • 
. 

Tho Greco-Gewan Mixed .l.rbitrol Tribunal has held in two oases, 
decided in 1927 and 1930 re pectively, that the principle of respect 
for the life and property of the civilian popul~tion was of over­
riding application. In t oth oases, whioh weTC concerned with a claim 
for damages on account of the bornbo.rdment of SaJ.onioa by Gennan air­
craft in 1916, the Tribunal held that the duty of previous notification 
clearly recognised in respect of land and naval b()JJlbard100nt, applied 
by analogy to boni>o.rd100nt from the oir. (Annual Digest, 1927-1928, 
case No.389; ibid 1929-1930, case No.301.) 

IX. The attitude of t ho belligeronts at the beginning of the Second 
World War. 

At the beginning of the Second World War, in repfy to an appeal 
by the President of the United Sto.t oa, a joint ~nglo-French Declaration 
vms iss ued on 2nd September 1939, affinning the intention of the two 
Goverrunents, in the event of war, to conduct hoatili ties with a firm 
desire t o spar the civilian population. On 17th September 1939, 
Germany took not e of that declara tion and announced her intention to 
udherc to the srure policy subject to r eciprocity. The German 
campaign in ol and in September 1939, was, of course, conducted in 
disr egard of this declaration. 

Then, in May 1940, tcrmul'\Y initiated on a wide scale the use of 
the aerial wo pan for the purPQse of bombardrpent, the British 
Govorruoo nt announced on 10th May 1940 with reference to the declaration 
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