
,-

- l2 -

Offioer and the Adjutant of., the ato.ti n, o.nd that aa a corollary to the 

reliance. which we.a placed on superior orders in triQJ.a of German wm­

criminala the Prosecution we.a clair.iing that no German N.c.o.s 10uld dare 

to take priaonera• llvea wlleae they were satisfied that they had been 
. . 

told that such acti :>n 10ulcl be approved by the Oonmnding Officer. 

The Judge Advocate felt that the Court wruld bo prepared to sey 

without questi?n that it waa probably a sound view to talce, in regard 

to the German Army, that the persons who <.11d the killings did not coau. t 

these crimes without having sotne orders from their superiors, but the 

question Wb8 who <lid give these orders, who were tm superiors involved? 

Apart from Rauer and Scharschmidt, Bottcher run Bopf were also otficor4. 

The finding rif the Court was thc.t all four officers were guilV of lteing 

concerned _ ., tbe killing of the prisoners on tho aeroc!roce ond of the 

.. woW¥led prisoner. TIie deoieion of the Court ,to find Rauer· and 

Scharsohnidt not guilty of the first charge, concerning the shootinga 

on the ~ to the station, mlJ3 have been influenced by the o:maideration, 

which we.a pointed out in tbttrial, that it wns less reasonable for. these 

ottioere to believe after the aec~nd incident that the prisoners involved 

were shot while trying to eaco.pe than 1 t was after the first, am. that 

measures should have been taken &.fter the first shootings to prevent o. 

repetition. 

In the Trial of Kurt Student by a British Military Court at Luneberg, 

Geman_y, 6th - 10th M8'Y, 1946, the accused was faced with eight charges 

alleging war crimes committed by hun in the kingdom of Greece (according 

to the last three charges, on the Island of Crete itself) as Comiander-in .. 

Clhiet of the Gennan forces in Crete, at various times during May and June, 

1941, The charges alleged respectively that he was "responsible for", 

first, the use on or about 22nd May of British prisono.rs of war as a 

screen for the advance of Gennan troops, when, near Maleme on the Island 

of ~rete, troops under his corrmand. drove n party of Britioh prisoners ot 

war before them, resulti~ in at least six of these British prisoners 

• 
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ot ·'1DI" l>eins killed by the fire o:f other British troopsJ secondly, 
J 

the emplOlJ+lent i'1 Id'\)' <;>f .. Br_itisb prisoners o:f w~ on prohibited work, 

\\hen, . o.t Mal~ aorodrOO)e on the Island of Crete , troops under his 

conmand:o.ompeP,~d British prisoners of war to unload arma, um.mition 

and wai-llke stufca :fro1n Geman aircraft; thirdly, the killina on or 

about 23rd Mq ot Britisl'l prisJ nora of war, when, at Malemo aerodrome 

on the Isl.Mel of Creto, troops um.or his cCJ:lliland shot and killed 

several British pli.~oners of war for retusi~ 1;o <lo prolu:bited workJ 

t.ourthly• the bowbing on or about 24,th Ma;y ot No. 7 General Hospital 

when, near G~atos on 'Ghu Island of Crete, aircraft under his oommond 

bombed a hospitol which was marked with a Red CroasJ fifthly, the 

uae on or o.bout 24,th M~ of Bri tiah prisoners of war as a screen tor 

the advance of Gorman troops, when, near Golatua ~n the Island ot 

Crete, troops under his o~t'l.lanl drove a party of British pris:>nera ot 

wo.r before them (those British prison.._s of wnr being the Staff and 

patients o:f No. 7 General H()spital), re~ulti~ in a named Staff' 

·serjeant o:f the r-:.oyoJ. Array Medical C:>rps and other British prisoners 

of-war bei~ killed by the fire of Dr~tish t ro.:>psJ sixthly, the 

killi ng on or ab Jut 27th May, of Bri tiah pris .:;ners of war, when, near 

Galatos, tr.,::ips u.nd~r his command killed three soldiers ot the WOloh 

Regiment who had surrendered to thera; seventhly, tho killing on or 

about 27th Mey, of a British pris:mcr of vror, when, nee.r Galai>os, troops 

under his concand wilfully exposed British prisoners of war to tho tire 

of British troops, r esulting in the dcnth of a nwncd Private of the 

Welch Regiment; nn.l i'inal.zy, _the killing in June of l31:itish prisoners 
I 

of war, when, at a pris -m camp near Mnleme, tro.Jps under his oonmo.nd 
, 

shot ll.l'ld killed several British pris ·mcrs of war. He pleaded not 

guilty to ill the charges. 
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The oftoncea alleged all took place in oonnootion with an attack 

by German paro.ohutists on tho I_aland ot Crete WMler the direction ot 

the ··aocuaed. The latter, then General Student,• wu shown to have been 

at hi■ base in Greece until the corning ot 25th May, 1"94l, and to have 

been in crate troc that tiue until the e~ of June, 1941.- Air support · 

waa in' the control ot Genera1 von Richthoven, COIXlallder of tho 8th Air 

Corps, though a certain c.ogree of co-operation bot•en the t110 general.a 

waa shown to have existed. 

The aooW!ed was :found not guilty of tho first, fourth, titth, 

seventh and ·eighth charges but guilty _of the seco~, third and sixth. 
. . . 

Subject to contimation by superior r.dli tnry oothori ty ,· he we.a 

sentenced ~o imprie , nnent tor five years. Thia sentence was not, 

however, cc.ntinned. 

The eight charges brought against the acoused ·alleged not ottemos 

oom:i:itted by him, but of~onces for which he was responsible. The 
,. 

Prosecutor pointed out in hie closing address, ''Thia case tails really 

into two parts o.nd there are two separate r~tters .. wtich it will be 

your duty to decide. Pi.rat whether thesu evonts which you have heard 

sworn to. in the w:1 tness box or eny c,f them in to.ct took place and it . . . 
y~u decide thnt they did take plo.ce the second p•.) int will arise as to 

whether this man wns responsible for them." 

Student wna n-.)t shown to have ordered ruv of the offences alleged, 

and it follows that in finding him guilty on thrce · charges tha Oourt 

applied the doctrine of the _indirect responsibility of a coimoon<ler f~r 
: •, 

ottencea conmitted by . his troops. Aa ha.a been oeen, the CoRfirad.ng 

Authority dittered fi'an tl!e Oourt in hia .eotima:te -Qt Stu4ent•a 

.i:eaponaibility • 

I 
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The Prosecutor cltUmed thats "General Student was very keen on the 

oo.pture ot Crete. He had pitted his opinion against the opinion ot 

Hitler and it was up~ him to get Crete o.t all costs and in~ aublnia11on 

all these things were done by subordinates with tho full knowledge that 

they would have been supported by their Comnander-in-Chiet." Defence 

Counsel, on the other hand, pointed out that, ''When a General decides 

to make a big scale operntion on o. corps basis he mn.kes his appreoio.tion 

of the situation and his start work_ out the orders regarding detail■• 

Any general policy is obviously thnt General's rosp)!}Sibility but I 

mainto.in that the details are r.::>t. The orders which have been worked 

out by his statt are passed on to all cornmo.nders o.t all levels until 

tho ame.11 details are an-ivod o.t. It is the small tasks such as the 

attack on a given hill which are plnnned and carried out by the 

Junior cor,mandera ain their troops. Therefore surely is it not the 

Junior coumandora 11lho are reaponaiblo for any 13J11£Ul and isolatod 

incidents happening within their plat ons or sections and are not the 

senior com1&nclera rosponsibile for what ho.pPens throughout their 

command as a whole." The basic principles relating to the extent of 

the responsibility of a cOOIIl&lX1er for offences comr.d.t~d by his tr.:>opa, 

however, were not 1\lll.y examined in the present case. 

Certain facts may nevertheless be set out which were considered ot 

some importance in the case, and 1'\'!'. · ,ih may have been ta..-:en into account 

by the Court and by the Confirming Authority in making their respective 

decisions. 

In the first place, it was recognized as mor probaule that 

repeated or wide-spread offences were porfonned unier the General's 

orders than isQlated offences. Counsel for the Defence observed that 

all the charges relate to acts done in the Me.l.emo/cMia area, 'Mlereo.s 

actunlly troops were dropped t four main points, Ma.leme, Cania, 

Retumnom and Heralcliom. In other words, he claimed, only about half 



of the tr')opa c :moerned in the invasj,on vrore in the Mal.eoo;tania area. 

It could not, therefore, be ollid tha.t it w.s the goneraJ. policy of the 

Parachute troops to ·col!J!li t atrooi ties a.nu to ca1,turc Crct<; :lt aey price. 

Wh3, he naked, if the shooti11g ~f pris:mers of v,or waa Geooro.l Student's 

genera.l policy, did not incidents occur at the 1)ris,>n camps at Oania 

am Skenia similar to those alleged to have hnppened at the camp near 

UnleJ:lO? 

The Prooecutor cll.lir.1od that three inatllnces Md been proved in 

which captured troops had boen forced by German soldiers to advllJ\ce 

ahead ot them, eithor to net aa a. screen to too latter in their attack 

or to cause the DI9?eriul troops to revec.l their positions by firing on 

the prisoners in mistake for their enemies. Tho fact thD.t oo leae 

than three inst~ea ot' such behaviour hod been proved gF.ve riae to an 

inference, in the Pl'Osocut!Jn's suhllission, thnt e.n instructi~n had 

been given that in certain c:lrcut1Stu.noos ouch actic.,n wns oorreot. He 

pointed ·Jut tho.t Geoorcl. Student hod said that he WClS responiible for 

the wh.:.,le of the trainill8 of the phrachute di vision. 

In his summing up tho Ju ~ge &Clvoca.te set out vory clcnrly what 

had been the Proeooution•a po!liti :m in the ce..so; thll Prosectubn, he 
, 

said, "are goins to say that, when you look n.t this liot of atrocitiea 

deposed to by the ordinary decent type of soldier ~ir airr.ian, y-.>u will 

have to draw the inference tho.t it waa calculated; that it wl!S part 

of the ;olicy and that it wuld only arise in the well disciplined 

Germon forces if those troops ancl the officers knew that they hnd been 

either ordere<l to Co it by their colmllmc1or or, ol.tE:rr.l'l.tiv1Jly, that they 

had beon led to believe that nothiug would hnvc been heartl ab ut it an, .. 

it •~ulu be o. n ' Jned Md appreciated." 

A sec n • :iJap.>rtant questi~n in oonnccti n with tho r esp,onsibility 

of the accused vro.a t hat i> f hie offici nl relati )ns. ip with Gcnornl von 

Riohthovon, Conmo.ooor of' th~ 8th Air C ri>o. Cloorly if the latter was 
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able to act entire.13 indepenc.lently of Student, the o.ccuaed coulu not 

· be hel:.l responsiblt,; for ~o borJbi:ng ot the aerod.rooe. Dotence COUllllel 

olaiccd that duri~ a conference between the accused and General von 

Richtb:>ven, only general outlinos tor air support were uiacuaae<l. Tho 

Prosecutor, on the other ho.nd, claiced tho.t the hospital could not have 

been &elected os a target without the knowledge of the accused am h1a . -

ate.ft. The Judge .:..Jvocate • s opinion wa thnt the Co~t would "bo 

satiatie~ that, n an.y cajor Ol)cro.ti~n on that island, there would bo 

no bomb dropped wL th~)ut Student knowing why ond ensuring tho.t tm 
parachute troops should not be boobed" J he thought that the Gourt 110uld 

acoept "that there was, in this Geroan expedition, the closest liaison 

· ~tween the ate.tr of the air force o.nd the staff on tho grown." 

Nevertheless the llOOused was found not guilty of the fourth charge. 

The phys103l presence ot the acoused in ,Crete at the time of the 

alleged oftences, on the other hand, was not regardbd "W Counsel as 

important. 'rhe Prosecutor aubnitte<l that 1~ was "quite iJ::naterial" 

whothor he was in A.thc:ns or in Crete "nt the tioe"I he wu supreme 

oor:miander dur~ the wh::,le operation. The Defence ma48 no particular 

use ot' the t'aot that the o.cousod t!id not arrive in Crete until Mq 25th, . 
1941. The Judge i.dvoca.te restricte<l hir.1Self to the observati?n 1ho.ta 

"It is cor.Don grounc:! that General Student was not in this area at all 

t betore tho rlOrni:ng of the 25th Mey, and thoret'ore ony thil'S that he ~ 

be responsible for up to that date would have been dooo 'frol;l his baae 

in Greooe." 

/.nother interesting !ri tiBh Trial is that helC before o. B,r-,i. ,Siah 

Military Court sitting at WUppcrtnl, Go1,-,mny, June 4th - 5th, 1946, ."f 

·Pritz ijartjenstein .md Five Othors, who were aooused 0£ boing c:mcerned­

in too killil'18 of a British prisoner of war at Struthof/l{atzwoiller 

prison oemp on or ob~ut 30th July, 1944. 
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~t Hartjendtein' a responaibili ty in the allege<l cri ne, the 
i 

JUdge ld~ocate ~n his summing up, saids "The position or Hartjenstein 

waa that he was Jromnandtlllt of this camp • • • • • Obviousl.1 you would have 

no doubt about his implication if you were satisfied that he gave orders 

tor the execution. There is MOther aspect you will have to consi&r; 

to what extent he is liable if ho ~d not give orders for this oxooution. •• 

There is no direct evidence that he m1thorizod this execution. Somo 

implied it because he was the ~nwazidnnt of the oe.mpJ theru is somo 

little vague evidence." He ranindcd the Court that, according to the 

Prosocuti~n•s case, Hartjenstein "either o.uthoriaed the execution or 

we.a running a camp whore autlx>rizntitJn was not roqu:l.recl" • llartjcnatein 

was sentenced to death and this sentence Vlll8 co~irmcd. 

The rumarks of tho Ju,.1ge Advocr..te in one o~her o&st> tond 

to show tha\ a Oromander oan 1n ~ain o1roumstances, be he~ . 
liabl~ for offences which were comnittod, not on his orders, but ~s a 

resul~ of his negligence. A Military Court sitting o.t· V/Uppertal on . 
' 10th ~d 11th Jlµy, 1946, sentenced. General Victor S~eger to impris .>tr10nt 

for three years on o. charge ·or being concerned in t~ killing of a 

number of Allied prisoners of v,nr; the Judge Adv~cnte s.'.lid of this 

aoouseds "The point you will have to carefully c:maic'.!.er - he ia not 

part of any orgo.niaati :m at nil - isz was he conoorne<l ln the killing, 

in the sense that .he hl\d ~ duty and had the powor t o prevent these peoI>lo 

being dealt with in o. wo.y vlhic~ he must inovi t r bly have kn~wn 'YtQUld 

result in their ~nth •••••• it is for you v,ith your r.ier.1bera, using your 

military knowledge going into the wh•.:,le of this evidonce to _say vrhether 

:.1~\s ·right to hold that General Seeger, in this period bet~e~/ i~t ~ 
s,q the middlci of A.ugust or towards the enc;. of Augu9t, was h~lding e. 

military posi ti:m v.hich requ:i.rur.l hir:i to du th." .figa vlhich ho fllilecl to do 

and which 0100unt& to a wo.r cr.i.Lw in the s nat: th:it they weru in bx•eaoh 

of the Laws M1. Usages of Wor." 

.. 
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Of tM United. States trials which are relevant in thia oonneotion 

~ ·the a>at important is the trial by a United.States llilitaz,y 
. 

Conm:lasion at Manila, PhWppine Islands• of Genoral. Yamoahita, Ocmnanding 

General of the l.l+th Arqy Group of the lq)orial Japanese Arnv, which 
. . 

took pl.aoe between October lat and December 7th, 1945. The indio•nt 

against him alleged that he violated the lt1wa of war 1n that, between 

9th October, 1944,, a.nd 2nd September-, 194o, at ll&nila and at other plaoes 

in the Philippine Islands, while cor.mander of armed toroea ot Japan 

at war with tho United States of America and its allies, he unlawtul.q 

diarogard.ed a.nd tailed to discharge h1a duty aa o~ '° control 

the opero.tions of the members of his co~d, pemittins thee to comnit 

bnttal atrocities and other high orilles ag~inst people ot the United 

States am of its o.llies and depenclenoiea, pa-tioularly the Phili~inu. 

(A brief account of the human rights alleged to have been 

violated will be inserted here). 

The opening statement of the Prosecution contains the following 

words: 

"The charge • •. •. states that the accused, during a certain period 
• 

of time while he was Conmander of Armed Poroes of Japan then at war with 

the· United States of' America ond its Alli~a, unlawt\ally diaregarded and 

failed to discharge his duty as such Commander - unlaw.t\ally disregarded 

and tailed to disohorgc his duty as Camnander to control the operations 

of the members of his comand, pe~tting thee to oormt brutal atrocities 

and other high orioes against people of the United States and its hlliea 

and dependencies, particularly the PhilippineaJ and thereby violated the 

laws of war. That ia the charge, that is the cue1 Disregarded his 

duty to control tho cembora of his ca:imand, and pen:dtted the,n to com:d.t 

violations of the lawa of war." 

,. 

• 
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It was not allei3ed that Yt,r.lD.Bhi ta had or<lerod ·WV of the crime a 

set forth in the Bills '~f Particulars proaentod to the Cor.miaei.n. 

(Th~ Bills of Particulars :l.n their opantng worJa sh?wed this and 

will . be quoted)• . 

Coounsel for the Defence waa Il£\inly donoornod to show, not that the 

atrocities had not ;been cor.mtted, but that ~he accuaod neither knew of, 

o~ndonec!., f;XCUsed o~ ordered then. · · Ono ot his sontencea. is reLli.nisoent 

ot the claim of Rmter's Counsel th~t Reuer was too overworko.d ~ horasaad 

by the o.pproaohing Allied forcos to· be able to exercise proper supervision 
.· . .,, 

over · the prisoners of war in his ruinds;· CoW1Sel for YCJJMh~tn aro.~: 

"Can it be ·seriously c :1ntemed -that Po 001;i;mncler, besc.t and harassed by 
. . . . 

the ener.o,r, sta.geering under a succeas:tul eneqy .invasion to the aoath and 

expecting at ony ioonent another invllSion in the nor.th, tha~ such a 
. . . 

ool11Jl\llder ·could in ·the r.ieriod of a hN1d£ul of weeks gather in all the 

strings ot administrati .m?" · Other factors on \lbich .he relied were the 

newness of the nccused' s cor.:r11a.ud· and the distance separating · hira o.nd his 

troops: "How ca.n tho r:lall possibly be held accountable for too action of 

troops which had passed into his coJllllB.Jld oncy, '<>~tl oonth before, at a 
• I 

time when he was 150 miles aW03 - troop·s l'hich ho hacl never scc:n, trainee. .:,r 

inspected, whose coIDAJ1uir.~ ·otfic~ra he c0ul~ not chwi0e or, de~iBnate, arul 

vver whose o.ctbna he has only .,the oost· noi"JinvJ. . c·.mtrol?" 

The judgloont of the Conmission included the ·following pasoages: 

"The crimes alleged to have been perruittod by tho Accused in 

violation ot' the laws of v;ar :m83 be grouped into three oo.togorios: 

(1) Starvation, execution or masaMrc without trial and mal-o.dministratio11 

genoially of civilian internees and prb~ners of war;. (2) Torture., rape, 

J111rder and. mo.as execution of very large · rumbers of roaidento of the 

Philippines, including women r..nd children and members of r e lig;Q.UO orders., 

by starvation, behoncling , beyoneting., clullbing, hanging, burning a.live, 

o.nd destruction by uxploaives; (3) Burnil18 ru,d · cc10lition without a.dequato 

mili tory neco aai ty 01' large mu: boro of hor.103, plac •s of bus · nons, plooeo 

of r ligious worship, hvspitals, public buil · •·a, a.n.d otlucationnl institu-

tions. In point of' tir,: , t ho offences cxtenc1cu. throughout t h , period 

• ,1W1, 
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tho Acou8ed was in ootGand of Japaneao troops in the Philippinoa. In 

point of area, tho oriI:ica extended throug)lout the Philippine Arohipelago, 

although by far tho tlOst of tho incrodiblo acts ocoJ1Ted on Luzon. It 

is "noteworthy that the Accused made no attempt to del\Y thAt the orimea 

were coanitte~, nlthough soue deo.ths were o.ttriwtod qy .Dofence Counael 

to legal execution of ar.Jed guerrillas, hazards of battle o.nd action ot 

eumTilla troops fnvornble to J~an, ~ ••• • 

"'l'hc Prosecuti.:m presented evi<lence to show thnt the crime, wore so 

extensive and wld&aprea.cl, both as to time and area, that they nuat either havo 

been wilfully poxui tted by the accused, or secrct]J ordDred by the o.oouaed. 

Ct.ptured or<lers issued by subordinate officers of the accused were presented 

·, as proof that they, at least, orciered certtin acts lee.ding directly to 

extllrminations of civilians under the guise of elir.u.ne.ting the aotigi.ties 

of ~rrillo.s hostile to Japan. With respect to civilian internees and 

pria .mers of we.r, the proof offered to the CotDission alleged criminal 

neglect, especially vii th treapect t.o food and cedical supplies, as well as 

complete failure by tre higher echel~ns of co&lilMd to detect and prevent 

cruel and inhucan treatoont o.ccordecl . by local cor.mandera and guazods, Tho 

Col:Elission considered ovidence that the provisions ot the G_enevn. Convention 

rece~d scant coruplianco or attention, and that the International Red cro■s 

was unable to rendor D.f\Y sustained help. The cruelties a.r¥l arrogo.nco ot 

tho Je.paneeo Military Police, prison camp guards and officials, with like 

action by local subordinate conu:vmdera were presented at lengbh by the 

prosecution. 

"The Defence established the difficultioe faced by the accused with 

respect not only t o the swift a.nu overpowering advance of American forces, , 

but olso to the errors of hie predecessors, weaknesses in organization, 

equipment, supply with especial r eference to food and gasoline, trotntr,a, • 

cormunication discipline and oorale of his troops • . It was alleged that the 

sud.clen asaigranent of Naval and Ai r .c·orces to hl.s tactical corrmand presented 

almost insUrcYJunt a l e cit"ficultios. This situation was f ollowed, the 

Defence contended, by fro.lure t o obey his or ders to wi thdraw troops frcr.l 

Manila, and the subsequent raasso.cre of unanncd civilians, particularly by 
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Naval forces. Pri~r t o tht. Luzon Car.ipaif_;n, Naval f'oroos ht\d reported 

to a. eeparato llinistry in the Ja:panoso Govorn:lOnt Md Naval Camanders ~ 

not have been receptive or oxperioncec. · in this instance with respect to L\ 

joint land opcro.tion Wldar a single co;.JJMdor who wns designated fran h 

ArGY Service. As to tho crii:ic:o ·thcr.1Selvos, cotl)le~e ignorance jJhat they 

had occWTed 'W!\8 stoutly maintained by tho accused, his principal statt 

oft'ioers and sub,.,rdinate c~s; • turther, that all such nets, 11' 

001:Ditted, were :::irectly C.Jntrary to the nnnouncod policies, w:Lahea Md 

orders of the accuso<.1. The J0.pP..n~e~ Co1:1J,'\lldors testified that they did. n:.,t 

c.:-ke personal iMpectiona or im1o.Pendont checks during the Philippine 

campaign to dt:tormine f 0r th~r.l!lolvee tho estnblished procedures by which 

their subordina.tec acc~li:ah their i:dsai.ms. Taken nt full tace value, 

the tastimoey in11.catos thnt Jo.pcnese soni-;,r coLiril8Jldurs opero.te in a vacuw.1,, 

almo~t in anotb;;r w-.,rld w·l th respect to .their troupe, cOC1parod with· 

standards ADericon Generals tako f'c,r granted. , •• , 

"This accused is e.11 of'f'icer uf 1-.,ng years of OXJ.lCrience, woad in its 

ao~pe, who has had (jxtensive oor.1:mnd and atatf duty in the IrJperial. 

/ope.nese Aney in ;:,eace e.s well e.a war in Asia, Maleya, EUrope,and the 

Japanese Home Islands. Clcnrly, aasigru :..ent to coonam cilit&17 troops 

ia Aecor.ipruu.ed by h1-ond euthori 1.y w1tl heavy responsibility. This baa ooen 

true in all arr.des tlu-ous;hout recor ~ed his tory. It is absurd, however, 

to consider a cor.cant-'!.or a r.nu.~durer or ra.viot l'l6ca4se ooo of hia soldiers 

cOl:IDi.ts a rnurC:er or a rnpo . Nun0theloas, wh0r e 1::ur.-:Ier and re.pc and 

vioi·.>us, revengo:ful notions are wi cl,j spreAd uffences, and there is· no 

effective attomDt by a c :ml!landvr -to d.isoovor and c ~,ntrol .the oricino.l. acts, 

such a coa.iander u~. 1:,e holtl res:poncib:J.e , oven cri1.rlnal·ly: 11a1)l c, , for the 

lawless acts of hill tro0i)'3 , ,lcp E; nuin..,; up,,n their nature and the circw:1Stnuc0. 

surroun:."!ing thu::1. Should :: cor:a nnu.er issue or<l~ra ?.hich lend directzy 

to lawless nctB, t ho c!.'i1:ti.1ll.U re:n onsihilHy is c.lo:f'inite and hl;a &l~s 

been so widersto d . Tho ulcs f Ln.nc. V/~ft1:rc, Fj.c,ld Manual 27-10, 

Uniteu Stateo J.x,.zy, .. (; 0l enr on thc ::,0 polnt s. It is f01· the purpoao ot 

maintainint di scipl i ne and c ,ntrol, o.r.1ong ot her r &n!-1 :ms, that m;Uitory 

oam:lBnders nro given b1·oad powers of o.d.-ninfat eriJlt: military justice. Tho 

tactical situa tion, t h cherac:ter, t rainint, o.nd c 1')e.city of oW'f otticerf. 

and aubordineto ooCDMde1·0 o.a well .r: ;:bu trru. ts of oharaoter, am traiuin.t; 
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ot hla troop, are other important tact :,rs 1n auch oaac,a. !MN mttva have bee11 

the principlo oonaiclerationa ot the Oaa:d.a•1on dlari.na ita deliberat1ona••••• 

• General Yamaahitaa The Coa:uaaio~ ooml11dea1 (l) That a aa-1•• ot ata-ooitie1 

and other high crimes have been ocr.z:d;~ted ~ meabera ot the ·Jfl!PUll■e ermed toroea 

umer your oomand against people ot t.he United State■, their al.lie• and depen4eno1• 

throushout the Philippine Ialancla1 that they wre not aporadio 1n nature but in 

Q&I\Y oaaea wore methodioalq supervised by Jo.po.neae ottioera and non-oomniaaionecl 

ottioersJ (2) That duri~ the period in quoation you tailed to provide etteotive 

control ot your troops aa wna required by tho oiroumatances. 

4lcoordingly upon secret written ballot, two-third.a or raore ot the ~rs 

concurring, the Carmiaaion find.e you guilty aa charged and aentenco■ you tz, death 

by hanging." 

the oaae eventually C8D8 before the Supreme Court ot the United Statea on ao 
, application tor leave to tile a petition tor write ot habeas OOl'p\UI and prohibition 

in that Co~• and on a petitir,n tor certiOZ"ari to review an order. ot the SUpreme 

Court ot the Ool:monwealth ot the Ph:1.1::.winea, del\Ying the petitioner•• application 

to the court tor writs ot habeas oorpua and prohibition. J\adgment waa delivered 

on Jebruary 4th, 194,6. 

In the aaJority ju~ent ot the Supre&1e Court, delivered 1v Ohiet Juatioe 

Stona, the tollowi.ns passage appears, 

. '"l'he charge, so tar l.\B now relevant, is that petitioner, between October 9th, 

1944 and September 2nd., 1945, in the Philippine Islands, "while cca:l&ndor ot armed ' . . 
• orces ot Japan at 1IIU" w1 th the United States ot America and i ta allies, unl&~ 

dieregorded and tailod to discharge hia duty as o~ to control the operation■ 

ot the cembera ot his cODJancl, peroitting thee to comut brutal atrooitiea and other 
\ 

high oril:lee against people ot the United States and. of ita allies and depozmnoiea, 

particularq the PhllippincaJ and he •. • thereby vi~lated the lawa 1Jf war"•••. It 

is urged that the charge ®ea not alloge that petitioner h&e either ooa.d.tted 01' 

directed the camniaaion of such acts, on<l oonaoqucntq that no violation is oharged 

as ago.inst hie. But this overloob tho fact that tho giat ot the ohargea is an 

unlawtul broach of duty 1y petitioner aa an~ cor.:mander to control the operation■ 

of the tlBtlbera of hia coa:iand by "pen:iitting thee to ooa:xit" the extensive an:l 

widespread atrocities specific&. The question then is whet~er tho law 

ot 118,l" icpoaes on an arqy oorDBnder a duty to take such appropriate 

aeaaurea aa aro within his power to control the troops under hia ooa».nd 
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tor ~he prevention ot the specified acts which are violations of the 

law ot war and which are like]3 to attend the occupation of hostile 

territory by an unoontrolled soldiery, and whether he C83 be charged 

with personal responaibility tor his failure to talce such ceasures when 

violations result. That this was the precise iaaue to be tried waa 

made clear by the stateaent of the prosecution dt the opening ot the trial • 
. 

-It ia_ evident that the con<luct ot cilitary operations by troops 

, whose excesses are unrestrained by the orders or efforts of their · 

oolllDander would almost certain]3 result in vi lo.tions which it is the 

purpose of the law of war to prevent. Its purpose to protect civilian 

populations and prisoners of war fror.1 brutality would largely be defeated 

it the coi:mander of an invadi.OB 8X'IItY could with i.J;Jpuni ty neglect ·to take 

reasonable measures tor their protection. Hence the law of war presuppose 

that ist violation is to be avoided through the control of the operations 

of war by oamnanders who nre to · some extent responsible 1'or their suborclinatc:s. 

'Thia is recognizeu. by the 1'.Me.x to Fourth Hague Convention of 1907, 

respecting the laws and custooa of war· on land. Art.icle I leys u.own as 

a conditi~n which an armed force nust fulfill in order to be accorded the 

rights of lawful belligeren~s, that it IIllst be - "cqm:ie.ndc-1 by a person 

~aponsible for ~is subordinates". Sir.ti.larly Article 19 of the, Tenth 

Hllg\le Convention, relating to bor.ibardment by naval vessels, provides that 

oot:D&ncwrs in chief of the belligerent vessels "r.1ust soc that the above 

. Articles are properly carried out"~ · Ancl Article 26 of the Geneva Red 

Cross Convention 1929 for the omelioration of the cun~ition of the 

wounded and sick in arr.des in the field, rJakes it "tho duty of the 

oomnanders-in-ohief of the belligerent arnies to provi e for the details 

ot execution of the foregoillB articles ( of the conventiJn) as well as 

for unfor~een oa~cs". And, finally, Article 43 of the Annex of t}:le 

Pourth Hague Convention requires that the cor.r.1nnder of u force occupyi~ 

eneqy territory, as was petitioner, "shall trurn a ll the measures in his 

power to restore, and ensure, as fnr as possi l e , public orQer and 
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safety, wliile respecting, unless abs -:>lutely prevented, the laws in toroe 

in the country". 

'these provisbns plainly iraposed on petitioner, who at the time 

specified was military governor of the Philippines, as well as oomander 

of the Japanese forces, an atfi.rr.l&tive Juty to take such moasures as nl,"O 

within his power o.nd a~ropriate in tho circumstances to protect prisoners 

of wor· and the civilian population. This duty of a· connanding officer 

has heretofore been recognised, and its breach penalized by our own 

military tribunals". 

· It will have been n:'>ted that Chief Justice Stone delivered the 

judgment of a majority of the Supreme Court. Mr.- Justice Murpey am 

·- Mr. Justice Rutledge dissented for this opini0n. The two dissenting ... 

judges held the opinion, inter~. that the atrocities proved to ~vo 

taken place were comnitted while Yar:iashita•s troops were disorganised 

largely due to ~he .)nslaught of the United States forces, and that since 

Yamashita had not orderou. these offences to be conmitted and had not 

even known of their happening he could not be held responsible for their 

perpetration. 

Another relevant United States Trial, is that of Yuicki Sakamoto, 

held at -Yokohoma, Jnpan, on Februe.J7 13th, 1946. The accuseu. was 

·sentenced to life irapris _)nment after being found guilty on a charge 

alleging that he ~bctwen let January, l;43 and 1st September, 1945, at 

a prisoner of war camp F\oovka #1, F\lkuoka, Kyushu, Japan c!id comnit 

cruel and brutal atrocities and failed to discharge his duty as Conmanding 

Officer in that ho pertJitte<l meobera of his co1:unand to cotmit cruel and 

brutal atrocities." 

A charge entitled Neglect of Duty in Vi0lation of the Laws and 

Customs of War was brought agai nst Lt. General Yoshio Taohibana and 

Major Sueo Matoba of tht: Imperial Japanese Array and against Vice .A.:li~iral 

Kunizo Mori, Captain Shizuo Yoshii ·nna. Lt. Jisuro Suyeyoshi of the 

Imperial Japanese Navy, in their t r i al by a United States Military Com­

cission at Gue.r:t, _Marianas Isl ands , i n ;~ugust, 1946. The Sp~cu'ications 
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oppearing under this charge alleged tho.t vari .)ua ,-,f the o.bove aoouaed 

unlawful]J disregarded, 'neglected o.nd failc:d to discharge their duty, 

aa OanrJanding General and other respective ro.nks, to control moraber■ 

ot their oocraands nnd others under their control, or properly to protect 

prieonera of wer, in that they pen-:1i ttod ·the unlawf'ul killing of 

prispnera of war, or pez,:d tte,d pera~na under their c.:,ntJ"ol unlo.wfulq 

to prevent the honourable burial of prisoners ,:,f war by rutilatine 

their bodies or causing therJ to be wtilatod or by eoring fL,sh f'rau 

their bodi<:Js. 

ill of the accused menti<>nt;c'! ab·,ve were fowld. guilty of the dl~go 

alleging neglect of duty, and o.lthough a sentence ot lite irJpl•isonuont 

was the highest penalty imposed by the COOIJisaion on an accused sentenced 

•)n this charge al:>ne, yet the trial does serve as further pro;>f that 

neglect on the part ot a higher officer of a duty to restrain troopa ancl 

other persona unicr his c.:>ntrol can render the officer hi;·Jsol.:f guilty ot 

a war crir.l~ when · his omissi.)n han lead to the conruiaeion ~,t such a or~. 

The Prosecution in tho Trial of Field Mo.rshal.:L Milch before CL United 

States Military Tribunal in Nuromborg, claimed that a close :m~osi could 

be drawn between tha.t case nnd the Yamashita proceo , ines. The f'aots wero 

similar and the opini,:in of tro Supremo Court was ''p31'ticularly in point 

in the matter of responsibility for senior officers". Tho Prosooutor 

sl\ida 

"In the cases of the me:dical. cxperirJonta, we have a r:iuoh less complox 

ei tuation. There is no queation of a senior ,).ff iccr in rm occupied 

country, rather we aro faced with a simplo tliroct chain of cor.u ,.'\lld problem. 

Milch - }oorster - Hippke. Had Milch givc:n the oruer, the e:x:peri.mants 

v.uuld have been tenninutc<.: , but oo or ,ler of tenain. ti:m Wf\8 given .. peoplu 

were nurderecl c.Jld Raachcr reac.i llbd in the Luftwnffe until he was tranateITou. 

to the s.s. in March 1Jf 19~3. The defenclAnt had an affirmativo cluty to 

knuw wh t was i oi ng on, M u an afflr1·,iati~ Juty t Jt so us to otap tho 

oxperime_nto. Thnt he w:9.s i m:.,r nnt 11' t o tru~ a t o.t u · o.ffnirs ia 
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unbelie.vable ~n view of the letters and the testimony of those who were 

. below him. Pield Marshals are 119t made as are non-conmiasioned otfioers. •• 

By ho).diJ)S the office which he held, he had the duty to control tho . . . . . . 

9:0t~vities of those. 'M10 were his subordinates, to insure that they 

?')nduo~ed themselves ~ soldiers and not as nurderers. He ho.a failed 

.. • . woetul.ly in the task." 

The judgment of the Court on Count two, which allegod that the · 
. . . 

defendant waa a principal. in, accessory to, ordered, abetted, took a 

consenting part in and ~as connected with, plans end enterprise~ 

involving medical experiments without the subjects• consent, 'in the course 

ot 11hich experiments, the defendant, with ot~ers, pe~tra.ted JJ11rders, 

· burtalities, cruelties, tortures Md other inhuman acts, includes the 

following paasage:a 

"In approaching a judicial solution of the_ questions involved in this 

phase 0,, the case, it may be well to set down seria~im _the controlling 

lepl questions to be answered by on onalysis of' the proof's 

Were low-pressure Md f'reezting experiroonts can-ied on at Dachau? 
Were they ot a character to inflict torture and ~ath on the 

subjects? 

(The answer to tbese t'M> questions may be said to involve the 
establishment of the corpus delicti). 

Did the c:!cf'endant personally participate in thom'l 
were they conclucted.umer his clir~ction or colllDBnd? 
Were they condlloted with prior knowledge; on his part that 

they might be excessive ~r inhuman? 
Did he have the power or opport-..mity to prevent or stop them? 
If so, did he fail to act, thereby oocomins portioepe oriminis 

and e.coeBBory to them?" 

The oourt later expressed the followi..ng conclusions a 

"(3). The prosecution does not claim (and there is · no evidence) 

that the detendAnt· peraonall.3 participated in tho conduct of' these 

experiments. 

"(4). There is no evidence that the defendant insti tuttid the 

experiments or that they were conducted or continued under his specific 

direction or command ••••• 
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we.a olao Pield Marshal in the Luttwat'fe, 1940 to 1945 J Air ~er 

·Jlaater General, 1941 to 191+4,; member of the Central Planning Board, 

1942 to l945J 
I 

and Chief of the Jaegerata.b, 1944- to 1945, and aleo waa 

Neverthelesa, he coooun-e4 in the findmg of mt guilty on the second 

Counts "ill ot the testioon.y oncl the evidence, both for the Prosecution 

' and the De1'ence, is to the eftect tho.t the defendant Milch did mt have 

such knowledge of the high oltitude or low-pressure experimenta Yhioh 

wre carried out am completed by Luftwafte physicians at De.ohou until 

after the completion of such experiJ:lenta. The evidence ottered as to the 

kmwledge or responsibility of t.he. defendant Milch we.a mt such a no.ture 
I 

as to show guilty koowleclge on ria part of said oxpen,ments. 

"As to the cooling or freezing experiments performed at Concemzration 

Camp DaQhau, tor which the defemant is charged with responsibility, I 

find as a fact that the defendant ordered experiments to be coniucted at 

the camp for the benefit of the wttwaffe ••• • 

"The defendant admits giving orders for the conduct of. certain 

experiments.• •• but contends that he did not know of, or contemplate, that 

the experiments v.ould bo CJ~cted in an illegal manner· or would result 
. ·. 

in the injury or death of any person. The defendant further asserts that· 

he did not know or have any ·reason to believe that the experiments •re 

conducted in such manner until after they had been c mpleted. He therefore· 

insists that he waa o.n<.1 is not responsible for the unlawtul manner in wiioh 

the experiments wero aotualzy conducted by the Luftwaffe officers and that 

he is not guilty of o.ny crime as a result thereof. 

"The Tribunal in its me.jority opinion has fully considered the decision 

of the United States Supreme Court in the Judgment in re-Yamashita and has 

found that said decisi:.m is not controlling in the case at bar. In weighing 

the evidence, the TribunDl. woa minclful of the fact that the defendant gave 

the order and direct<::d his subordinates to carry on such experiments, and 
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that tberoattor he tailed and negleote l to tolce such measures aa wre 

reaeonab]3 .w1thin hia power tv protect auoh subjeota tran inhumane treat-

. mont and <kAths AS a result ot auoh ell;P8rimenta. Notwithatanding theae 

tacts, the 'l'rihmol 1a of the opinion that the oviclenoe fail.a to d1aoloae 

beyond a reasonable doubt that the detendont had 81\Y kn::,wledge that tho 

_ez;pericenta would be o:mduoted in an unlawful manner and that permo.nent 

injury, inhumane treat?Jent or do.iths would reaul_t thoretrom. 

"Theretoro the Tribu.nol found that 1hu defendMt did not have auoh 

knowl~clge aa would atX>unt to participation or responsibility on his part 

and therefore fown tho Jofendant n~t guilty un charges ovntain~d in 

Count NJ. 2." 

The extent to which the Chinese C:)\1rts have been willing to go in r--._ 
I 

pinning responsibility of this kind onto comnandera waa shown by the Trial 

ot Takaehi Sakai_ by the Chinese WDr Criraea Militar,y Tribww. of tm 
Ministry ot Nati:lnal Defence, Hanking, 27th .~~at, 194-6.. The aoouaed 

waa sentenced to death aftor having been founi! guilty, inter alio.1 of 

"inciting or pemitting hie subordinates to w.rdor priaoMra of war, 

11UW'lded aoldiera and non-cornbatantsJ to rape, plunder, doport civilians; 

t o indulge in cruel punishment ond torture; and to OGUae dcstructi~n of 

prope,rty," Tho Tribunal expreaeed the opinion that it was an accepted 

principle that a field Coumander li118t hold hir.laelt rosponsicle .f or tho 

discipline of' his aubordin.'\.tcs. It was inconceivable that he should not 

have been aware of the acts of atrocity co1,mitted by his subordiuataa 

during the two years when he tlirecteu 1ailitary opcrationa in Kwe.ntung 

and Ho~ Kong. Thie ta.ct had been borne out by the English statement 

Dade by a. Japo.neae officer to the effect thnt the order that all pris0oors 

of wo.r should be killed, was s t rictly enf'orcod. Even the dtd'ondant, 

during the trial, had admitted a knowledge of murder of prisoners of war 

in the Stevensons Hospitnl, Hong Kong. All tho cvidcnco, said the Trib.mal., 

went to show t hat the dofem.e.nt knew of t ho atrocities cor.a:iittl.!d by his 

aubordinates and deliberat ely l et loose snvngery up0n civilians nrd 

pria nera of wor. 

. ........ 
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It will be noted that the Tribunal pointed out that the aooueecl 

muat have known of the acts of o.trooitiea oonmitted by hie eubordinatea1 

the question ia therefore, left open 'Whether he would have been held 

guilty of breach of duty in relation to aota 'of which he had no knowledge. 

X X X 

It ia clear t~t the knowledge that he might be made liable tor ottenoea 

'lOIIIDitted 1'G' hi■ subordinates even if he did not order their perpetration 

10uld in ~•t oases act. aa a apur to a comnander who might otherwise permit 

the oontimance ot suoh crimes of wiich he we.a aware, or be inautticientq 

careful to prevent such crimes froc being cor.mitted. Arv rule making a 

oomnand.er ~ some degree responsible for the ottenoea of his subordinates 

even in the absence ot specific orders wet go aoce wq towards preventing 

the violation of h\Elan rights and towarda vindicating such rights if they 

have been intringed. 

The rel~vant material whose collection has so far been possible ha■ 

been set out at aooie length above• in view ot the importance ot the subject 

and the present state of flux in thti law o.nd pro.ctioe concerning it. Ille. 

following general remarks ~, however, be made. 

1. The law on this matter is in a formulative stage am it 1110uld 

be wrong to expeot to find hard and fast rules in universal applioati~m. 

J In the oirCWil8te.nces it is inevitable that considerable diacreti~n is 

left in _t~ hands of the Courts to decide how far it is reasonable to hold 

a oolI'Cl8l'lder responsible tor such offences of his troops as he did not 

order. 

2. It is clearly established thu.t a responaibili ty rests in certain 

oases in the absence of any direct order for the cor.llliasion of criraes. 

3. The mnterial c·:mtainod in the regulations and the cases relating 

to such responsibility can be separated into two categories: 

(i) materinl illustrating how, on proof of certain oircumstancea, 

the burden of prof is shifted, so as to place on an accused the 

task of showing to the eetisfoction of the Court that he was not 
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respons~ble tor tho offences ca:m.tted by_ his troops, 

(ii) matoriEJ. actual~ defining the extent to v.hich a cur:mander 

may _be .held responsible for his troops' offences. 

The first type of oaterial relates to a r.atter of eviclenoe, the 

aecoiri type to a catter of substo.ntive law. 

• 

z.. Mainly of interest in connection with the shifting of the burden 

ot proof are the Canadian provisi:-,ns ( see page 2) and the Trial of 

mu:-t Meyer (aoe pages 2 - 6) which was helJ ' in pursunnoe thereof. Tho 

arguraer.tt quoted on pages l5 • 17 fror.i the Trial of Kurt Student are ot 

the saca kind. Of particular L-.iportance is the stress placed on the 

repeated occU1Tance of offences by troops wner :>ne COtl:l81ld as pril:la taoie 

evidence of the responsibility of the cor.uander for those offences {aoo 

pages 2 and 15 - 16). The Trial of Rauer (see pages 6 ~ 12) seetJB to 

auggest that responsibility QJJ.y be inferred froc surroundi~ ciroum-

stances, includil18 the ~revailine state of disci~line in an arD\Y• 

5. The o.1ove oentioned trials throw aooe light also on the fact■ 

which r.J.1St be proved in order to CD.ke a cor:~cr responsible for the 

offences of his troops. 

Thus, in the Trial of Stuuent, Counsel and the Judse .ia.dvooate spoke 

in terms of "General ~tudent 's genoro.l policy", of no b )Cb being dropped 

"without Student knowing why" Md of the tro~JS believing either that the 

offences had been ordered by t~e cornander or that their offences would 

be "condoned and appreciated"• It is to bo noted that the possibility 

ot Student being ce.de li.!ble in. the absence of knnwledge, on the grounds 

that ~ ought to ho.ve found out whethor o1'fences were being comitted or 

were likely to be cor.citted, or that he ought to have ·effectivezy prevented 

their occun-ence, is n,t raentioncu. 

In the Trial of Kurt Moyer, the Judge -Advocate stated that enything 

relating to the question whether the accused either ordez::cd, encouraged 

or verbally ..>r tacitly acquiesced in the killing of prisoners, or wilfully 

taile ~ in his auty o.s a uilitary coi.T.10Jlc1er to prevent, or t ). take such 

action as the circw.1stanc~s require to on~eavour t~ prevent, the killing 

♦ 
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ot•pr11onen, were matters affecting the question ot the acouao4•1 

reQ0111i'b.1.ll ty. 

Here it will bo notod that the po■sibility of a oomander beizw held 

reaponaible tor offences on the sr<>unda that he ought to have pro\'iW . 

againat them is not ruled out. 

'l'he Juage jdvooate in the Trial ot Rauer and Othera (aee pap 9) 

stated that the worda, contained in tho charge against Rauer, •oonaenwtd 

1n the killi~• we~ r.. direct eJ.logation that he eithor instigated mrder 

or coll(br.ed it. 'l'he charge did not t:nvisage negligence. 

6. The enactments and oases which relate entirely to aubatantive 

law ahow the sace divergence in the L'IAtter ot the extent t.fJ lllhu.h the 

cOCDan4er oan be held liable. The French .enaotaent (.... pill l)~ ~ona 
, 

only oricea "organised or tolero. te<l". The aocuaed Milch ( aee page• 27 -

29) waa held not guilty of bei.n(T, iJJplioo.ted in ·the oonducting ot illegal. 

e2P9ril:\ent1 because the Tribunal was n~t satisfied that he knew ot theil' 

illegal natureJ zr tllty to f'iJXl out whother they had auoh a nature 1a 

mentioned. While the Chinese enaotoent (see page■ l - 2) doe■ not define 

the exte"lt ot o~rs• "duty to prevent crioes troa being oocm.tted 

by their auborcliMtea", the Tribunal mich tried Takaahi Sakai (aee page■ 

JO - 31) waa oaretul to point out that the aoouaed aaat have known ot 

the ottenoe proved to b'l.ve been cotnittod by his subordinates. 

On the other hand, the Supreoe Court of the United States (see pages 

2,3 • 25) held that General Yatl£lshita had a duty to "talce auoh· ceaaurea 

aa were within hia power and appr.>priate in the oirow:iat'lnoes to proteot 

priaoner■ of war and the civilian population," that ia to say to prevent 

ottencea against them from being oor.mitted. The use ot the terma 

"appropriate in the cirouostnnces" serves to underline the romark r:iadl 

previously, Mt18ly tho.t a great disoretion ia left to 'tho Court to decide 

exactly where the reep-,maibility of the 001:Darder ahal~ caaae, ainoe no 

international agreeracnt or usage leya Jown wnat thea~ ceaauree are. 
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The .JudGo Advocate in the Trial ot Oonoral Soecer ( ■e,e pace 18) ~o 

made ~t ole~ that a oor..DOJ'l<lor could be hole! to have occupied a m.litar:, 

poaition which required hJn to talco certain waauroa, the failure to take 

wbio_h would omunt to a war orico. 

The Prosooution in its opening sto.ter.vmt in the 'l'rinl of Oarl ir;rauoh 

~ othera (the I.G. Jtorben '.l'rinl(l)) aeons to have followed tho Yamaa~ta 

dp)Vino in ae.lcing tho followinG obaervationa 

"Moreover, oven whore c. Jefont!Ant nay ol.o.iJJ laok or aotuol ~wloclgo 

ot oertninclttaila, tb:>ro can be n.:> doubt tho.t he could have fowxl out hod 

hD, in the words ot Military Tribunnl No.l cads "the allghtoat investigation". . . . . . . . , 

Bach· of tho uefendants, with the possible exoepti'.)n ~ the four who ~ 

not Voratllnd 1.,ecbera, wo.a in such a posi ti n that he ei tber know who.t .. 

~bon waa_ doing o.t Lounn, Bitterfel2, Berlin, Auschwitz. and elaowhoro, 

or, it ho ho.d n:.> o.ctUlll knowledge of eoce particular actiVi;tY, a~n in . 

the worda of Military Tril:unl:u No. l, "occupying the positi .m that he 4:Ld, . . 

the .1Llty roatc:d u~,on hie to uako aoce adequate .investigati:Jn'~• One oo.n 

, not accept the prorvgt\tivos of oothority with:.>ut s):loulderill{; r&Bi,On&~bility.• . . . 

t 

• I • 

(1) Not yet c0t.1pleted. 
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Superior Orders, Duress and Coercion 

The plea of superiox- orders has been raised by the Defence in war 

oritle trials oore f'requentzy thon aey other. The cost coaJOn fore ot 

the p~ea c .. maists in tho argucent ·that the aocuaed waa ordered to o0t1:lit 

the ott'ence by a cdlitary superior and tho.t under oilitary ·diaoipline 
. . 

orclers r.1ust be obeyed. A closezy relat~d argucent- is that 'llhiah olaiaa l . 

that had the accused not obeyed he Ytt>uld have been shot or othemao 

PunishedJ it is socetiuea o.lso caintni.nod in court that repr~sals would 

have been tak'en against his f8llizy. It has to be adr.li tted that a serious 

conflict t1USt inevitably exist in the a.incl . of a soldier in particular, 

when faced with the choice between the probability of ia:lediate punish&lent 

for insubordination, and the possibility of ultimate punishcent as a war 

criminal should his country be defeated. Nevertheless, the rights 

of the unfortunate victir.l of the crirac r.ust equolzy be kept in Dind, 

M~oipal e~tments regarding the punishnent · ot war crimes have 

shown a great reluctance to regard the plea of superior orders as a 

complete defence, and have pref erred in most oases to admit that the 

fact tho.t e. war crime was comnitted under orders mt\}' constitute a 

mitigating circumstance am to leave to the court the power to consider 

ea.oh case on itp merits~ 

Thus, the United States Mediterranean Regulati~ns provide in 

Regulation 91 

"The fa.ct that an accused acted pursuant to order of his Govornnent 

or of a superior shall not free him from responsibility, but may be 

considered in mitigation of punishment if the conmission detemines that 

justice so requires." 

The corresp nding provisi ns of Regulation 16 (t') of the Pacific 

Regulations of September 1945, of Regulation 5 (d) (6) of the Pacific 

Regulati ne of December, 1945, of Regulo.tion 16 (f) of the China 

Regulati~ns provide as follows, 

"The ot'ticial positi~n of the o.ccused shall not absolve him trom 

responsibility, nor be c:msidered in r.ti. tigation of punishment. F\.lrther, 

action pursuant to order of the accused's superiJr, or of his goverment, 

shall not constitute a defence , but r.ia.,y be c~nsidered in mitigation of 
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punlahr.ient it the oom.d.101on detemines that justice ao reqJ,lirea.• 

SimUarly Article S ot the Norwogian Law of ~oeabor 13th, 191,.6, on 

the Punishment ot J'oreign War Criminal.a provides that1 

"Heceaaity _and superior order oonnot be pleaded in _exoupation ot tJ:t'fl 

orim reteITed to in I 1 ot the p~sent law. . The court may,. however, 

take the oircumatanoea into account and mey impose a sentence, less than 

the minimwll laid clown tor the orima in questi.:m or cay impose a mildF 

tom ot punishnent. In particularly extenuating o:troumatanoea the 

puniament mq be entirely remitted." 

Other provisions ot a like nature are the followings 

"The tact that an accused acted pursuant to the order of a superior 

or ot his governnent shall not constitute an absolute defence to· any 

charge under these RegulationsJ it J:U\Y, however, be considered either 

as a defence or in mi tigati.Jn or punishment if the military court before 
. . 

whioh the charge is tried detemines that justice so roquires." (Article 

1.5 of the Canadian War Crimea Aot of Jlat August, 19lti6). 

"The tact that the crimino.l. deed was perfomed by a pers~n _acting IIDClR 

orders or in a subordinate capacity does n·Jt execpt the criminal traD 

responsibility, but ra8iY be ta.ken into consideration as an extenuatiqJ 

oircumatance, and in speciall,y extenuating circurastanoea the puniahracnt 

11181' be waived altogether." (Article 4 of the Danish Act on the PUnishr.1ent 

of War Crimea of Jul,y 12th, 1946). · 

"In the oase of trials instituted under the provisi::ms of Article 2 

of the present lew, the fact that the accused acted in accordance with t_m 

proviaiona of enentY laws or regulations, · or at the orders of a sµperior 

officer cannot be regarcled as a reason for justi.fico.tion, within the 

meaning of Article 10 of the Cricinal Cocle, v.hen the act oomnitted 

constituted a fie.grant violati.m of the laws n:.1d customs of war, or the 

lawa of humanity. The plea may bo taken into consideration as an 

extenuatir@ circumstance." (i.rticle 3 of the Belgian Law of 20th June 

relating to the Competence of Military Tribunals in the Matter of War crimes). • 
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"Laws deoreea r regulat1,m iasueu. by the eneiqy nuthoritiea, orden 

or peraita iaaued by these authorities, or by authorities "11ch are or 

·1m.ve been aubordi~teu to them, cannot be pleaded a. juatifioati ,n within 

the gean1ng ot Article ,2~ _o, the p-3nal code, but can o~, in oorta:ln 

circumatanoea, be admitted as extemating or e.xcupating oircumstancea." 

(Article 3 ot the French 9I"d1nanco of August 28th, 194'f., Concerning tho 

Pr:Jaecu tion of war Criminals). 
• 

Article VIII ( in pa.rasrapha l - 2) of the Chinese Law of Ootober 

24th, 194,6, siq,]3r provides thats 
. . 

"The following ciro\DD8tance under 'Ythich offences have been ccmn:Ltted 

shall not exone1•ate war crlllinol.S& 

•' .. 

l. the tact that crimes were comuitted by order ot Superior ottioera. 
2. tha 'fact that crimes were cor:md.tted aa result of ot'fioial duty." , 

The British Royal Warrant contains n:> provisi·:>ns regarding the 

e.dcias_ibility of the uefence of Superi:,r Orders, and there has been 

considerable discuasi.Jn uuri~ trials before British Military Courts of 

the adr.rl.ssibili ty of this plea. 

Oha.pter XIV of the Bri t1sh MenuoJ. of Military Law has often been 

quoted by Couneel e,13 authority on this point. It J111st be stated at the 

outset that ChQJ>ter XIV (The Ltfs and Uao.aes 21, war on~) of the 

British MCl'UIAl of Militury Law is intend.ad as a guide for the use of tho 

military force>• It ho.a not therefore the authority as a statement of 

International Law 11hioh attaobcs to an interno.~i; nal treaty. Suoh 

publications, prepared for the benefit of the armed forces of various 

no.tiona, are frequently used in e.rgw:icnt in the same way Nl othor 

interpretations of Internati')nal Law, and, in so for o.a their proviai0na 

are acted upon, they rooulc! state practice, which is itself a source of 

International Law. Too British Menuo.l of Mili tory Law is not a 

legislative inatrwnent; it is not a sJurce of law liken statutory or 

prerogative order or a · ccision of a court, but is . nly a publication 

setti~ out the lnw. It has, therefore, itself no formal. bindi~ power, 
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but haa to be either ooocpte or rejectod on its oerits, i.e. according 

to whether or not in tm opinion ot too Court it states the law correctly. 

Until April, 1944, Chapter XIV ot the Bri tiah Marual. ot Uili tag Law 

oontainecl the cru'!h discussc<.1. atateiaent (para, 44J) that., "cembe,ra of t~ 

arced forces who cotlJit such violations of the rec-:>gnized rules of warfare 
· • :. 

aa are ordared by their Govenncnt, or by their co1.iuancwr, a.re not wo.r 

criminals end cannot therofC1re be punished by the oner.iy. He ~ punish 

the officials or co;.candera reaponsible for ouch 01·dors if they fall into 

hia hams, wt otherwise ho :-1,ey .mly resort to d:her ooana 1f obtain!~ 

redress , •••• " 

Thia statement was bnseu on the 5th cditi.>n of Oppenheio's 

InteJ·national ~, Volw-.'18 II, poge 454, Considi.rnble l!oubts wero crust 

on the correctness of t.his stato1.1ent by most writers upon the aubjoot 

am :1.t was replaced in the 6th editi:m ot Oppenhoim by its learned 

e41 tor, Prufessor Lauter:pacht, by a atate;:1ent to the eff ~ct that the 

fact that a rule of warfare has been violnted in pursuance of an order 

ot a belligerent .:,ver~nt or of M in.ilviuual belligerent cor.t:lallder 

does not dt.1>1·ive the act in-questi:>n ot i ta character as a war crime. 

The fal~ of the i.>p_inio~ tixpressecl ._ in t _h~. pre-1944 text (para, 44,}) 
I 

of Chapter XIV} of the ~itish Manual and the C02:J'e&pond1~ rule ot the 

United Sto.toa Rt•lee of LMl1 W¢o.re (para.. 34-7 ot the 1940 text), we.a 

demonstrated in an article by Professor ile.xo.n1er N, Snc1' in the .~ 

QU,ertdrly Review (Vol, 6o, Jaruo.ry, 1944, P• 63), The relevance of 

plea of superior orders beoarno also the subject of roaoorch and critical 

examination by ofttcieJ. a.nl aomi-officio.l. iuterno.tionnl bodies which . 

dealt with problems of war crin.1ez uuring the sec :mi worlJ. .. ~ (Uniteq 

Nati~· ns W6.r Crimes Cor:mission; L tk.. n . International Assembly, etc,). 

In April, 1944, tho British Manual we.a oJ.terod, tho sentences just 

quoted beill3 replaced by the following statement of the law: 

"The fact .that n rule of wnr:t'are ho.a been violnted in pursuance of an 
order of' the elligeront Covarnr."Kmt or of an in ivi ual belligerent 
ccmnandor dnos not <le riv~ tl1e act in questi Jn Jf its character as a 

.. 
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war criaeJ nuithor cloea it, in principle, confer upon the perpetrator 
iID.mit trom pwu.ahl.1ent by the injuroJ belligerent. Undoubtedl.J', a 
court oonfr:mted with the plea of superior orders ad&&ood 1n justifica­
tion of o. wor c ·imc is bowxl to take into consideration the tact that 
obedience to military orders, n.->t obvi.:,uel.y unlawfUl, is the chlty of eveiy 
gorJber of the armed torcoa 8Jx1 tho.t the latter cannot, in oonditi~na ot 

• war d:moipline, be expected to wuigh scrupulously the legal merits ot the 
order reooived. The ci,lestion, however, is governed by the •Jor 

,.. 

pr:lno~le that members or the annod forces are bound to obq law.f'ul 
.orders only an4 that they cannot therefore escape liabili v U-, in 
obedience to a oonaand, they oonmi t aota which. both violate unchallenged 
rules of warfare Md outrage the geoora,\ sentiment of human:1\y.• 

A similar though not idontioal. alteration of the ·American ftolcl 

»amuu hQa been brouati;about by "Change No. 1 to the Rule1 2.£ i.!!!l 
Warfare" dated 15th Novomber, 1944$ 1) • 

In the course of t~~2)an objection~ raised to the application 

• ot the lf>.W as stated in the orncndment to the British Manual ot Kili;tN7 

Law and tha decision of the liri tish Privy CoW10il in the ZUk>N. case· waa -

i 

invoked.1fbo• i.t had been stated that a lritiah Prize Court administers 

Intornatio• Law and not -Municipal Law and although it may be buurn by 

&:IIIOl&t:lve orders of the King in CoW1Cil. It that be so, then it was 

auid, a fortiori, too Court la mt boun:l by an llLEndment pabJ1ebe4 -by 

the War Ottico. 

This objection was oot ro:forred to by the Judge Advocate in hia 

swmdng up, but it was implied in his direQtion to the Court tho.t t~ 

plt,a ot ~ ~ waa not •11 tour¥led. 

The Judge Advocate accepted the law 88 stated in the 1944 

amendment to th8 British Mo.mel. and advised the Co1:lJ't aooordins1,. 

Counsel fox- the Defenoe, asked by the Judge Advocate whether he 

ohallonged tho accuracy of the stat ement that the questi n we.a governed 

by tho major prinoiple that raembers of armed forces o.re bound to obey 

lnwt\ll orders only, stated toot he we.a not prepared to challenge that. 

The Court rejoct~d the plea of superior oruers. 

A ~r discuasi :>n of tho question arose <luring ·the Belson Trial~)) 

Col9nel Smith, in deli veri~ a closin , argument in def e nce of the O.OOUBod 

Seep. 1+1. 
See Law Roports of Trials of War Criminals, Vol.I PP•l•2l• 
See Vol.II ot the aamo serios, ospeoially pp. 69-78 anl 10,...U0. 
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as a wh:.,lc , .:1ubni ttod thnt th o original t c.xt of paro.grn1,h 443 was 

correct in law ruiJ. that tho atxmuccl version wns inoorreot ond he repeated 

that the C'.)urt was ita own juugc ()'f law nnd was not bound ·to toke it 

f'ror, the War ·Of fico, tho Privy Council or any other BUthor1ty. (l) The 

original t e~in o.coordance with tho ordinary oxperionce .-of th~ 

necessities qf r.dlitary discipli~ and wns, L-nreover, in precise 

--"<a'.~eer:1ont .wl th the Ar.lerioon Manuol. ( 2 ) It would surozy bo 1JOat 
. . . 

··. untc.••:tu.nate i:t' the C;,)Urt were to corul.01~ people, in oases where the 
I ' . . . 

detenoo of superior orders was pl eaded, by virtue of an at16adment to 
ot11hioh 

a Bri tiqh -~' the text ~vo.s at variance with the American and other 

official nonutu.a, o.s n r esult of a change introduced in l\pril 1944, 
I . i · . 

whereus the do.tea in tho Charge Shoot begc.n in Oct 1)ber, 194,2. 

Replying tu Col~nol Stdth's urgw:ients, the Prosecutor in the Belaen 

Trial c l a i.r.lGci. · i;na 1; the oi.ienili.:ient to the Mrunw.l wcs ca.do, . h:>wever, to 

bring it in line wit h nll:x,st evory writer '.)n the subject, including 

Professor Lauto~)acht M u Professor Brio~zy. It was in fact r.iade in 

consultation vrith tht: aieric£n Jud3e Advocate Gonero.l, nnd it was in line 
. t • • 

with tho 4UJOI'ib nn law as set f orth in /ullerioan, a.a op,;03ed t ~ tho 

Aoerionn iiinnual, wh i ch haJ not yot been oticnded. 

It i.Ust bo addec.l , tho.t, if' n stater.1ent contained in the 

Man\U'.l wns, as is sto.tecl in the footnot e to the British Amenclr.lent No.34,, 

"inconaiat ;nt with the view of r.1ost writers upon the sub juct and also 

with the decision of the Gornr.n Suprot1e Court in the case of the 

LlAnclovery Castle ," there wna no obstacle , conatitutbnru., l elJo.l or 

otherwise, to cor r ecting the cu.stake in the statexoont of law on the 

one. hand, a m. t o procoocU ng on the bo.sia of the l av,, as i t had thus 

been elucidat e · , on the other. · 

A second nut h·:,rit y n ,.., ich t311 eat reli o.nce has bee1' p l.D.ced by 

Counsel, ru1d ·,h:i..ch ho.ti 1 "' en qu. t ed .:ts stating f!orract la.v, by Judge lt.dvooates, 

--------------•-·-- --·--- -· ···- . . . .. . - -·- --·. -· . -· ·----------
(l) Like the Defence in tho Pol ow: Triu.l, Col onel Snith also pointed 

to t he pw:allel between o. ·wro.· crimes c urt on a. prize court, in 
areuing thnt the Manual was no t bin ·· Pf' on t he Court. 

(2) Whic h wo. tl ,.m uno: n ec:!.J 
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ln Briti■h Trtw(l) has been the celebrated work, Intemational k!.! 

( Oppenheia-Laute11)0Cht), of llhioh Volw:10 II (6th Edition) contains, on 5a.6f/J 

a passage 11hioh ia identical with the amended version of paragraph 443.(2) 

The .J\14ge Advocato aoti~ . in tho Trial of Karl Buck and Ten Othora 

by a British Military C.:>~ o.t WUppertal, Germany, 6th - 10th Ma.Y, 194-6, 
. . 

after quoting this pasange, ad.ded that an accused would be gull ty it he 

oonmd.tted a war crime in pursuance of M order, first if the order ·wae 

obviouaq unlawful, aec'lndly if the ll0CU8ed knew that the order we.a 

unlawful, or third]3 if he OQgbt to havo known it to be unlawful had he 

considered the oirouraatenoes in \\hich it was given. 

Despite the tact that ooat of the regulations governi~ trial.a by 

United Btatu Military Cocmiaaions have included provisions defining tho 

applioo.bili\y ot the pl11a of S\lperi()r Orders, reference has often been 

made, duril8 triDl.a before such Coomisaions, to the United Sta.tea Baaic 

l'ielcl Mam.l P.M. 21-10 {&i,s 9!., Land Warfare) whicll ia ai roi 1-u- iA &e.0pe 

and purpose t.o the; British Ma.pull Et. )lilitKY .LB• 

Vdil Bovemwr 15th, l9li4, paragraph '347 of the United States Basic 

Piel4 llanu.al provided · that indiv1.dua.ls of the ~d Porces w:::>uld not b6 

punished for war cl"ir4ea if they were conmi tted w:ner the orders or 

aanoti0n ot their gg¥eraoont or oocman@~a. The comnanders orde~ing tbe 

colllDiaaiun ot such aota, or under whose authority they wero oom1tto4 

by their tr:>opa. m.ght be pwrl.shed by the belligerent into whose handa 

they tell. It will bo appreciated that this provision ot paragraph '}4.7 

of the American ~ep gt, ~ Warfare corresponds exactly to the original 

text of paragraph 443 of Chapter XIV of the Br:i ti~ Manuol ,2! Military ~• . 
By ChMge No. l to the Rules fl!.~ Warfare dated 15th November, 194'+ 

the sentences quot~d above fro&1 p~aph '347 of the Rules 2£. ~ Warfare 

have been omitted and tho following provisions have been ad· ed to 

paragraph 3451-

(l) Por instance tho Judge Advocete int he Belsen Trial aclvieed the oourt 
to follow the;; law le.id down in this toxt on the question of SUperior 
Orc'!.ora. 

(2) Page 452 of t his work sets out the literature on thb subject. 
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"Individuals ancl organisations who violate tho aooe1>ted : laws 
and ouatOCIS ot war~ be punished theref~. · Howuvor, the tact 
that the· acts c:>r.iplainecl or were clone pursunnt to order of a 
1upor~or or goveraaont so.ncti'.:>n 1JD3 be tween inb o~naickratiolll:, 
in dotel'Dining oulpabili ty, either by ~ of dbt'ence or in mitigation 
of punialnent. The person giving auoh orders mo.)' Also be punished." 

It will be seen that the stater.itmt ot the law contained in the naw 

text ot ~he AJ:ieri~an Basic Field Mo.nwu differs somewhat tr01.1 the 1941,. text 

of the British Manual, thoush both abandon the sweeping atatementa oontoJ.ned 

in the former ·text rt:garding the plea of' · supuri-:>r or-.!era. The now Britillh 

text appef\l'a to exolu•le an unlawful order os a c).ef,ulCe, aid lt 1a _iateaating 

to oompan both with J.rticle 8 of the Charter of 

the Internatlollb.l. Military Tribunal of 8th August, 191+5, wxler whioh 

superior orders were .oot to free a defendant :rr·C>Q responsit ili ty, wt nd.stit 

be conaidered in ci tigation of punish:lent • 

The stateoont contaiJltid inttie new t(;xt of para.graph 31+5 ot the 

Alaerican Basic Field Maw~ ril3kes it 1>oasit le to . .. c~nsider s~?l" ~s 

or Go,rerJ'lllent sancti '.m ip dctemininf. culpability, cith&r by wt~ of defence 

or in mitigr.ti n ut' ~Juni~hmE1nt. 

~t1e provioi·Jns of the Field Manual on this point were quoted fo,r 

inatance by the Defonce in the Trial of General Anton Dostler, by a 

United lta.t~a Military Cor.-Diasion in R,;,,_.e ( 0th - · 12th Oc·~oler, {91+5 ); ( i) 

although this trial was hel:1 undor the Regulations for the Tr:l.al ot ~ar 

Crimea iaaueo. for the Mediterranean Thc:a.tre of <>i-1arnti~ns on 23r~ 

Sept~mber., 191+5, (see P•-'5), tn.:, provisi .Jno c.mto.:i.nod the:.. cin relat11~ td> 

the dotenoe ot superior orders ware rot 1~ ferrtid to. 

Sheldun Glueck, 0 11 pages 1.55 - 6 of his authorite,t'ive work, Vj_N' 

Criminals, Their Prosecation ~ punisbrent, also l)r ovicles some guidance 

in the matter. Glueck , s 0eking to reconcile th? clilon»ile. in vbich o. 

~ubo~nat~: ~ placed by an or<ler riani!'o:ltly unlawful, cor.ipliance with 

-,,hioh ma.y later subject hira t o 'trial for a wor crime , Md r efusal to 

comp~ ,ri th v-hich may inr.lediut e l y sub,iect him to disciplinc.ry action, 

--- ---------~.,M~,~, ... . __ _,_.._,. ... _ _,_.,;.. _______ _ 
(1) Law Re-ports of Trials of War Criminals, Vo~.I, .PP•22•3~ · 

,. 



~rh!i.pl death, auageate that the t'ollowing rule be applioda "An 

unlawtul act ot a a~l~ior or otfioor in obedience to an order of his 

aoverment or his military auper:Lor 1~ not juatitiable it 11hen he 
' .. 

~tted 1 t he octunlzy knew, or, conai&trins the oircumat~e•, ho hod 

reaa~ble grounds tor kn:>wing that tha ~t orclere,1 ia unlawtul WKler 

(a) tba lan and ouat'JfflS of warfare, or (b) the principles of criminal 

law generalq prevailing in civilized nations, or ( o) the law of his own 

country• In applying this rule, whenever the three legal ayatema claah, 

the laat aho.11 be subortli.nate." 

Interesting material relati~ to the detenoe ot superior ordere ie 

♦ to be derived from o. stu~ of the Trial of Rear-Admiral Niauke IIN\14& 8114 

Pour Otbera ot the Impurial Japanese Navy, before a United State■ Milital-7 

Oomm.~on, United States Naval Air Base, Kwajalein Island, Jtwajalein 

Atoll, Marahall I81Mds, on 7th • lJth;Deoember, 1945. 

, ' 

Maeuda, who oar.mi tted auioide before the trial, . ho.d ordered three 

aubordinatea in tho IJwerial. Japanoee Navy to shoot to death three Uni.te4 

States ~n, who had become unarmed prisomre ot wari and a fourth, who 

had OW1tod3 of the prieonera, to band them to thEl thzt4Ml ,e•c~d:1onen. 

Theee taur were bNught to tr:Lo.l for the port flhich they had ple.yed in 
. 

the killiqJ ot the oir111en. 

The aacuaed pleaded not guilty. They admitted thoir part in the 

execution of the American Prisoners ot war, but olnimed aa a d.etenoe 

that, a.a mili tory men of the Japanese Empire, they were aotiqJ wxlor 

orders of a auperior BUthority, 11hich they-. were bound to obey. 

One ot the defending Counsel, hir.tself a Lieuteruµit-ConmanSer in the 

Imperial Japanese Navy, described tht1 absolute discipline and obedience 

llhich was oxpeoted t'rof:l the Jnpaoose torooa, am quoted _an Imperial 

Reaoript which inolwled the word.as "Sub?rclinates should have the id.ea 

that tho ordars from their superiors artJ nothing but th-3 orders peraonalq 

from H1a )la,jcety tho Emperor." The Japanese forces wore exceptional 
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am:>na tho world's armeJ f orces in this respect am, theNtore, he o1a~s:M14, 

it was impossible to apply tharein "the liberal and iJ1dividua.listio ideas whicli 

rule~ societies unnodifiod to this totalia~ic and flbs~lutistic 

r.dlite.ry socjaty." The strategic situo.tion was so critic.al in eor]3 1944 

that the characteristic referred to was diaplo.ye L~ in tho Jaluit wilt to an 

exoepti,nal degreo. Purthe~re the order Wll8 given direct ~ a Rear-

Admiral to "mere Warr-ont Of1'1c1:.1ra and Petty Offioere." It they hAd rotused 

to obey 1 t, "everyone w.>uld have fallen upon them." f 

. ' 
Aa tho accused hod no criminal intent, it WNI clear that tmy had 

colllllitted no criIDe. 

The other defendil'l8 C iunsel point~d out that the executi,mera each 

roqut:sted that thoy should not be assigned the task ot carrying 011t the 

killing, but when er.iphntically orJe:red by Ma&uJa, a oon of str:JJ18 

charncter, they had obeyed , in accordD.nco with tooir training. Their 

actions were not of their own volition; they were the will :>f another. 

Tasaki, the cust:.>clian of the priaJnors of war, who arranged their . . 
hand.ins over to the eaecuti.>ners, nlso merely l\Ote ~'l in o.ccordance. with. the 

orders . of the Rear-Admiral. Certainly the latter had told him ~ ho was 

to sun-ender tho prisoners, but this fact in n:; wey placed hiL1 in the 
. . . • 

position of a po.rticipa.~t in the cor.tnissi ;n of a crico. 

In presentlng the case for the Proaocuti .m, one of tt';C two · J4dga 

Adv~cates quoted three. authorities with the intention of securing the 

rejection by the Conmssi~n of the pleR of superior oruera. The Judge 
. 

Advocate General, he said, had 1aac!.e reference, in Co~t. Martial Orclers 

212-1919,. to the f.:>llowing uictum in U.S. v. Carr (25 Fed. Coses 307): 

"Soldio~ is bound to ~ooy .:,nq the lawt'ul or<lers of ~s auperiors. If 

he receives M order t o do nn unlnwful act, he is bound neither l:tY hia 

duty nor by his oa.th t o do it. So far ~ om such nn or,]er bei)l3 a 

justification it makes the par ,ty i!r.ing the order an accooplioe in the 

crime." 
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In enother case, involving the killing of a Nicaraguan citizen~ a 

member ot the United States forces, the Judge Advocate atatods "An order 

illegal in i t■elt am not justified by the rule■ am uaagea ot war, or 

in it■ aub■tanoe clearly illogal, so that a man· of ordinary aenae and 

underatandina would know aa soon as ho heard the order read or given 

that it was illegal, will afford no protection tor a homioicw, ·provi.ded 

the net w1 th 11hich ha mo.y be charged hae all the ingredients in it :..td.oh 
. ! . 

nJA¥ be neoeaaary to constitute the same orioe in law" (C.140 4--1929). 

In the opinion of the Judge Advocate, however, the atatement ot the 
. 

law moat clear~ in point was contained in "the rules prOL1Ulgated b,Y the .. 
SUpreme Ccmnand ot the Allied Pollara tor use in war crime cases. Thia 

body of internati--n~ law, briefzy known as the SOAP rulea and adopted 

by the Oor:m.ssion at the direction of the Judge Advocate Generel ot. the 
Rav, hafl the following provision applicable to the defence raiaed by tm 

aooused, quoti~ sub-paragraph (t) of paragaph:16: 

"The ottioial posi ti;:>n of the accused shall not absolve him trom 
responsibility, nor be considered 1n m1tiga.ti3n of punishment. llurther, 
action pm-auant to order of the occuaod's superior, or of his goverl'ID9At, 
shall not constitute a defence but r.1ny be considered in mitigation ot 
punishment if the collE1iaa1on detenniTIBs that juatioe ao require•"•" -

Two probleas arise t'roo the above arguments. In the t'irat place 

the question mq be ,weed what is meant, in three passages qu.oted by 

the Judge .Advocate in aocuri~ the rejection ot the defence of auperi.,r 

o~ra, and elsewhere in tho literature on the aubjoot, by the atate0ent 

that a soldier is enti tlod under International Law to obey onl_y cotmncla 

which are lawful? Must these oonmands be lawful wxler the Municipal L&w 

governing the soldier, or un1er InternationoJ. ·1,aw? The extract from tho 

judgment in u.s. v. Carr leaves the point in doubt. So, striot]3 

s~aking, does the dictum taken from the Nie~ caae since it is 

not clear whether the passage "and not justified by the rules of usases 

of war" is intended t o anpli.fy, or to be in oddition to, the words 

"illegal in itself". If it were the latter, the v.ord "illegal" could 

be taken to menn illegal 11\.ll'Xler Municipal Law". 
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The question is <me ot groo.t iwpartonoe. I1' an ordor 1a legal 

under International Law, it is difficult to ace how an act oolZlittod in 

obedience to 1 t ooul<l bo illegal un:l.er the.t syat.em. If the act Wl'8 

thus legal in itsolt there wJuld be no need ~or an accwsed to have 

recourse to the dofenoo ot' s uporior orders. On the other hand, 11' the 

order need only be legal under Municipal Lnw, 1 t 110uld bo poaaible tor 

t~ head ot an nuthoritaria.n state to order the execution of o.11 pr:l.ao~ra 

of war and for nil his arood subordinates to ~e.rey out such an order and 

remain entirel.Y innocent of eny war cri.IJinali ty. 

Secondly, if the plea. of superior :,r~rs is to be recognised o.a a 

defence, or even only an argu-nent in r.litigati~m of sentence, som princir~1, 
' ., 

wet be evolved which wc,uld detcmioo the 11.~te ot· its validity. Pour 

poaaible criteria were touch~d upJn Juring th~ trial, 

(1) The degree of oilite.ry discipline governing the aoouaed at the 

tice of tho ooiDissi ·Jn '.>f tho e.llegod. offence • 

. Defending counsel laid great streaa on the excepti ~nall.Y strict 

obedience to or-Jars which waa expected from a. Japanese solJier.· -~ In ao 

tar as the plea of superl ,r or.!ors derives vtl~t strength it 1~ have fr-oQ 

the presence of c0n:flicting loyal ties in the r.u.nd of tht'.i a.ocuseci, this 

argui;ient is perfectly valid. On the •)ther hard, in viow of the faot th&.1; 

the Allied Powers includecl oraong their war aims the ovel,"throw of the 

diotatorie.l ayatec of governraent, it is n·)t likely that the prevailing 

opinion ,oaA allow a pers•.m acousad of war crimes to pleoo in c1etenca tbe 

very diaoaae against which the war wo.s fought. J\U•:t.hena~re, g~noral . .... .. 

agreement will probably b<3 given t o thJ Judge Advocnt~•s opinion thL\ta 

"The Japanese Arur1 oust observ1; tho sane rult)s thut the United States • 

fighting mon, the r.1an f'rom Russia wia the raan fror.1 Grco.t Brita.in llllst obaeive. 

The le.w is no r espect:,r of inlividual no.tions. If it is to be ~ eff@otivo 

law, it 1111St govern tm. actions vf all ooti.., rw." , 
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{ii) !ho relative poeiti .1ns in the mlttary hiororo!\y ot the person 

who go.vu am tho pere.:>n who received the order. 
Counael f~ the dete·nce ,I>Ointed out that ~he order was Biven 'tv a 

De~rniral, t o "oere WafrMt Officers an:t ~tty Officers". · Le13~ 

perhapa," auoh cotll8J1da should bincl the aubordino.te no core ond no leas 

than those ot an L:oocliatu auperior, yet it has to be reoosnised that, 

since tho whole defence is based on a psychological condition, the ~ta;te 

ot mnd ot the ncouaed, the ar~nt of the defenco bu aooe niaht. 

(iii) The ailitory eituatbn at the tir.le when the alleged ottence we.a 

ccmnitted • 
.. 

♦ The defence pointed out that discipline at Jalui t waa the stricter 

beoauae of the neornesli of too United Statoa forces. Thia defence is 
. . 

not the s~e aa that based :>n ailitary necessity, when uaing which the 

80CU8ed pleada that, iZTeapeotive of f!1DY superi:>r orders, he acted aa he 

cl4.d because the Dilitat-y situation ma.de it neceaaary tor hiD to ex> ao. 
, . 

. If this &l'g\l:lent were to be adl:litted, it WJulu. be for the defence 

to prove .that the situati.,n had aotutll.]3 altered the acouaed'a atUtude 

towards hia superiors so as to make him feel that his obligati.>n to obey 

thoc had become stri cter. 

(iv) Tho :!egree t o which "a man of ordinary sense and undoratand1"8', 

(quoting the Judge Advoc:-.te in the Nicaraguan case) 110u.ld aee that the 

order given was illeeol. 

Thia teat is Vt\li · , whether legality under Municipal Law or unl.er 

Interna.tional Law is meant. .For Anglo-Se.xon ln'l('fers i ta use would bo 

rominiscent of the frt: quont references to the l\vpotlwtical "average 

reas:mable raan", Md of a passat';e of Dicey' s in reference to the fUlDJ.03ous 

conflict between a s )luier'a cluty to obey orders and his allegiance t.o the 

general law of the laoo: "• ••• a sol di er runs no subatentinl. risk of 

punisbnent for obcclicnco ti,) or ders which a man of oorn on sense fNJ3 honest~ 

believe to involve ·n.:, uroo.oh or ·law" ·(The~ !!.f. ,lli C9natitution 8tp 

edition, P• 302, qu .:>t e~ by Profe ssor Lauterpacht in !3ritish Yearbo:,k ~ 

IntornatiJnal ~' 1944, P• 72) 

.. 
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Tbe tira'fJ three ot theae SU£~euted criteria dw:r.matrate on awe.reneaa 

o~. ·the heavy pre:..a~e umer which an accused ~ be acting in oboy~~ an 

· order. The International .Mil1tary Tribunal at Huremborg, oo~nting 1n . . 
ita Juclaillent_ ·on Article 8 of i ta Charier apparent]3_ hqd the saco conaidltr4• 

, tion in l:1i.nJ when it said: "The true teat, whio~ ~~ foWl~ in varyinc; 

degree, in the or.l.mnal law· ot oost nations, is not the existence ot the 

order, but whether raoral choice WWI in fact posaible".(l) 

Some inate,nces in lhioh the plt:a ha.a been sucoosst'ul and aoco in which 

it haa failed o.re now ti.> be quoted in ori.ler to illuatrato the extont of 

recognition given theretot 

The Judge Advocate in the ltnsuda trial, qu1:>ting the "SC.AP" rules, 

a&:µ. tted that the plea &11/?)lt · be' effective in mi tiga~ipn of sentence. 

Thu c.:uatodinn ot the pris•:mers, in his eviuonco, stated: "I had no intent . . . 

to kill thm aa well ~ _no 1Jalice. ill I clid was to relf\Y ~he order 

meohanioo.lly and lot the flyers be released'." The plea was ett'ective . in 

reducing his sentence to one of iJ;JprisJJT.lent for ten years. 
. . 

Sittin.g froa 23rd April to .3rd May, 1946, the Prenoh Peraanent 
' .. 

Military Tribunal of Strnsburg tried ex-Gauleiter Wagner and certain of 

his ·Wlderlinga for offences oomcd.tted by ther.1 in Alsace duri1'J the German 
' 

occupation. One of the aocused,Ludwig Luger, 1'orcerl.y Public Pr=>seoutor 

at the Sordergerict of Strasbourg, wns chargo~ with ho.ving been on 

aooomplice in r.urder. The charge was maue in the Indictment that, 

during the trial of a er.)u1, of 13 ilaatie.ns accused of r.urdering a 

frontier guard <luring an attompteJ escape tc• Switzerland, L~er a.okmw-
. . 

ledsed that there was no evidence of the_ guard having been kille 1 by any 

.:,f the acouaod yet clemandecl the d£;ath sentence, v.hich was passed m all 

1, aoousou. Nevertheless Luger vrtl.8 acquitte«ii , the Pen1anent Military 

Tribuno.l finding that he had acted W"der prossur~ f'ran Wagnor, then 

Gauleiter ruid Reich Govern::>r of J.saoo (The Indictment · allc,;ed tha.t it 

(1) :British Co, IIDMCl Pap r, Cr.l(l. 6964, P• 42. 
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·ea Wagnerta nol'DO.l routi ne to oxarline an Inc.iotment befoN a trial 

W8f held btJfoJ:'8 the Sondergerioht, and to coJIIJUnioo.te to Luger h1a 

or<!ere c.:>noemi.ng the pennl.ty which the l.ntter waa to demand). 

Thia lPrench oo.ae ia interestil'I[;; also booauae it repreaonts on 

instance in which the de:f'enco ot superior order Wfl8 pleaded, and 

AOOeaatul.]3, not by a moober ot the 8.n:led torcea but by a civilian, 

·a-member of the German ac:r.iiniatre.tion of an oooupied territory. 

The Supreme C!.,urt of Honey proviu.ea the next oxm:iple. . Hauptatmm­

ftlhrer Wilhelm /.rtur Konstatin Wagner was charged before ·the ~tt 
. . 

(Diatriot Court) at Ei<l.aivo.tillf; .with havine ooomittecl ,war crimes in that 

J be; in violation of the laws of huT.lani ty, W68 . con9erned in the deportation 

_and ~a.th· or 521 Norwocian Jews. The Laf9nannsrett found h'.iD suilV and 

•sentenced him to death. He appealed to the Supreme Court on the grounds, ' 

inter au.a, that tho punishClent cWide~ by the 1,agmamsrett wo.a too : · 
. . 

severe, ~he ooj~rity of tm judges having failed to conaide~ that he had 

·. ···acted on superior orders ond that in his capo.city of a subordinate he 

could not have prevented tho 08l'l')"in,_'; out of t!:ae 4.eoiaion of the OeJ"IDO,n 

Md Quisling Govornxnts. 

When diaouaaing the severity of the punishment decided upon by the 

' · ~rett, the Presi~ent of the C-::iurt abl'eed with the r.linority of that 

Cburt tho.t it had been established that the defenlant held a very 

un:important position in the G~atapo and that th~re woa nothing to sJ:low 

that he had taken My initiative in the action. His part had been to 

pass on tho '.>I'd.era from Berlin to the Chief of the State Pt>lice 81lcl to 

execute the orders of his superiors. He was sure that it the defendAnt 

ho.d refused to oboy or(lors, he -would have had to pay for the refusal with 

his lite. 

On the other hand, it had been ascertained that the defendant, 11hen 

superintending t he embar.ko.tion of the Jews, had pers ;.,nal ~ gone to soe 

to it that more pr.:>viai-.)ns wore handed out t o thee. 
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He therefore sU[;88sted to fix the punishllont t~ 20 years penal 

aervituJe. the aentenou wna carried by a oajority :,t throe to two. 

1'wo core exaoples of trials in which tho Court c:>naidereu the oirou.ilStMCe 

that an aoC\lsed acted willer superior orders · De¥ be quotuJ, 1JI\Ch relnting to 

trials by Unitod states Military Cocm4u iona. On Jo.ruary 24th, i946, e. 

General Military GoverJDOnt Court aittiJ'l[; o.t IA.te.w:l.3aburg found two GeaDem 

civilians, Joham Molohior ond Wal.tar Hirecmlcan t-uilty of a~~, aootting_ 

and participnti11G ~n t}-, ki1ling ot two pris;;l'lt!rs of war by ahootil'8 ther.1, 

but sentenced thma to lif u iJ:r;;risornmt; too rec..irds cake it cl.soi- that 

the death sentence was not int'lictcrl because tm acouseu had acted under 

the orders ot a Kreisloiter. Karl Ncuber waa foWl(! guilty on April 26th, 

1946, by a General Military Gover1DOnt Court ot wdwigasburg, · of aiding, 

abetting and pnrticipating in tho killing of prisooors of-war. He had 

acted on the ordera ot Criainal Cotnissar Weser, in wh.:>se oftioe he •• 

a t1ling clerk. Tho sentencu passed wo.s one of ~ · tor 8ft8II ~ 

ond an exar.u.nation of the record shows tho.t t}yj Court, in fixing tho 

sentence, bore in wind the tact that Neuber aotod ~r j;.irossure of · 

superior orclers. 

Trials in which 1he defence of ~uperioi.. orders, duro·s~ or ·coercion, 

baa been unsuccesafully ple ... \dcd nbound. In· a nur.i~r of thesa, relionce 

was placed by tho Defence on either the so-call0cl . P\'Dlrorbef'ehl of October 

18th, 1942, or up:m alleged 01dcrs that ''terror flyvrs" ·1ft;ro oo longer 

to be granted t.he protection aoc ·,rded to pris-::,ner's of vmr. 
. . 

In Artioles 3, 4 and 5 of tho ··oroor, (l) Hitler ·adclreaaud the 

tollowins orders to cl.l ott'icers in tho Gerroc-u1 ~: 

113. Therefore I co.x.1and that: Henceforth o.J.i ~ei.\}" troopo 
encountered by Gen:vm tr00ps uurint:: go-called cor.1,1ando opurati;mo, in 
Europe or in Atrico., though thf:y appear to be sol C:..iers in unif'orm or 
4.emoli tion groups, armed or unarmed, ore t o be exterrainateJ. to the last 
man eitb;r in combn.t or in pursuit. It r.iatt crs not in the leut 
whether they have '.Jeon l:.,.nd.ed by ships or ple.nc s or . dropped liy paracwte. 

-------------- --~..-..-~..,....------------
(1) According t o t ho t 0xt pr ')uuc d by thu Defonce in tho Trinl of 

General Ant n Dostler ( seo p . 5~}. 

,,-1 
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It IUOh man appoar to bo about to surrender, n:, quo.rter should oo given 
them on gonerol. principle. A detailed report on thia i:>Oint ii to be 
addre■aed in oaoh· case to the OKW for inolusi .:>n in the Wehl,:.aoht cor.a.uu(fAI. 

4,. U ralelilbers of such 001:r.umdo wii ts, nctin3 as agents, aabotcura, 
eto., fall into .the hands of the .t/ehrmaoht through clitterent chnnnola (tor 
ezaraple, through the ~ lico in oooupied ten-i tories), they are to be hondo4 
over to the Sicherheitsdienst without del&3. It ;is forcaJJ.y forbidden 
to keep then, evQn toJll)Orarily, under JJilitory supervision (tor exarai>le, 
in P/W. oamps, etc.). . . · 

5. These proviai Jns do not 8P1Jl3 t ·, oncqy sol<liers who aurrencler 
or are oap~ured in actual coraba.t within the lirJits of norcal oODbat 
notivities (ottensivcs, lorr;e-scal.e air or seaborne lnndinsa). Nor do 
they apply to 81'18CG" troops co.pturcd duri~~ naval engngments, nol' t o 
aviators who have ·.aled out to snvo lives, cluri113 aerial coabat." 

Unauooeastul rolio.nc:e -was placed upon these orders by ·thff Dotenoe 

in tho D>stler Trial, (l) and upon similar orders (or pemaps tho same 
a . 

or4era ,/allghtq dift~ent l'.000\Um of them being giwn in evidence) 1n 
I 

the Trial ot Karl~ and Ten Others by a British Military Court ~n 

"IJ\Wportal. • Germany, ~ Gth - 10th, 194,6, in the Trial ot ~ AA.-. 
Golkel and Thirteen Ot.hera by a British Military Court, alao in 

• • • • .J 

I 
WUppert,J., K~ 15th• 211\1946, aDCJ.-.1.D~ ... triala. / 

(l) 
. , 
\ · 

• f 

· • • I • •• 

, 

I 
. . . 

Boo W82.· arime Trial ;Law P.'a~, V~lwae I, PP, 22 .. Jlt.. . 
' 

' 
' . ·' 

\ 

, . 
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In a trial before n Unitod States Militnr;y OOl:l:ll.aaion at Proiain,g, 

, ' Geraany, Bury, ex-police ohiet ot Langenaelbod, Krois Han.au, GerclN\Y, and 

· Hafner, ex-policer.ian 1~ tho aoce place, were accused ot unla~ kill~ 

a United States prisoner ot war. . It was alleged that the tormer acouaed .. . . . . . 

delivered the prisoner to the latter, with instructions to kill hiJ.l, am 

that ~tn"ner carried out these orders. The nirr.1an waa taken to a secluded 

spot a,id s~t. airy stnto<.l that he hau ~rders that "terror _tl.yer~" were 

no l~ng,er to be granted the protection of prisoners ot war ond ,.... to be . . 
killed by lynohill6 or be~ting and that the police were not to protect 

"teror f]3ers~ it the pupulace lynched thou. Both a.oouaed wre sentenped 

to death by hanging o.nd the sentences wore confiraed. 

The plea ot superior orJers was rniaed on behalf of both acoqaed, 

but the .Cocr:iisei .. m ~otod it. 

It is wbrt)w of n:)te that las own tea titnl'\Y 11howed that Bury had 

soce lati tud.e in deteminfng· whether or not 8l)3 specific flyer shoulcl be 

killed. He received no explicit or<lor with respect to the victim, am 

there was nothing to sho"II that the hns tc and cnllouaness w1 th '1hich the 

~rio8.Jl flyer was dispatched was raadt.l necessary by the oircumatnnoea. 

Ha1'ner is not recorded as having r.lade ony protest against the order. 

When he reported to :a&ry that tho job was d~ne, Bury replied, "It is 

right so". 
X X X 

As was aussosted at the beginning ot th1s seotion, ( 1) tba argwnr,nt 

that a soldier ca.mot, wnor conditions of military disoiplino, lightly 

disobey an omer is not without 80J1¥J woigbt, and tho plea baaocl on a.rgu­

mont by Dotonoo oounaol in tho Masuda Trial bas otton been repeatod else-

whore. A variation is to bo fawn in the argumont of Ooun.sol tor Dr. 

10.oin, ono ot tho aoouaod 1n tho Bolson 'A7W1 <2) Oounaol oltWDDd that if' 

a British aoldior rotused to oboy 3ll order h8 would t8D8 a Oourt Martial, 

wboro he Would bo. ablo to oonteet the la.wtulness of the oroer, whereas 

Dr. Xloin had no suoh protection. 

( 1) 

(2) 

Novertholesa tho rights of tho unfortunate victim must also be kupt 

Soe p.35. 

Soo War Orimo TrW Law Roporta, VolUIDB II, P• 79• 
I 

♦ 
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constantly in m11¥1. . 

The co.torial oa;ipriaing this aooti~n ... been d t,w Jdnllaa . . . 
1) Uatorial sott~ :>ut tho oirouL'latMCea in which tho plea mq 

be or haa boen aucoea~ put fol"W8rd. QUotationa froc tho various 

e.uthorities . llhich Jll\ke the illegaltiy, or thu recognition of the illegality, 
.... 

or othE!rwiaa, of t~e 0~ in 8000 W83 or othor the criterion fall into 

this cate~ory, as do also the descriptions of such trio.la as tho '1919!£ 

TrioJ. (l} and the Masucla Trial ( • J in which the plea hed some of'feot. 

I~ is dift~cult t~- sey nt present hJw ~or auch _critorin as ~hose 
.. 

set out on pages 46 • 48 arc f llowcd ~ Courts e.nd how tar they conati tute 

suggestions~ leno forondA, but indicati•>ns of a realia~tion that all 

cases cannot be troo.tod o.J.ike are n:>t lacking. The Pi·oaeoution in its 

openins stateoont in the Tri~ -:,f Wilhelll ~!t ~nd othert, (3) in 

discussing the controversy which had arisen over the trial of high-ronl::Lng 

ez-enot\V' oocmandera, saids 

"Others and quite different doubts havo boon rnisod by aocc who, 

with a blurred visi:>p of military discipline, ·suppose that military rnon 
, ·.: 

are a sort of race npart, who aro not rosponaible for ,their aoti . na 

beoL\Wle they are expected to oboy orders. But the law o.nd c:>do :Jf the 

Geroan Ara3 itself seya the.tit is tho 1uty of evory soldier to refuse 

to obey orders thnt he knows to be ori.Diruu. This 9& be hard for the 

51.ino.ry -a?l.' ier nctil'lR un.1er pistJl-Point ..:>rJera ~;□ his lioute11Mt. 

It is for legs difficult for high-ranking cor.nanclcrs such o.a too raen in 

the dock. tt(~) 

11) Material defining th legal effect of the plea when successfully 

put forward. The o.nact1:1enta a.nc. oth~ authorities set out ab..,ve rJBlco it 

clear that, while tho Def enoo c "Jl never cl ir.1 that superior orders reprosent 

· an absolute lefenco which would r eruve the legnl guilt :>t the; prisoner ( as 

(1) See P• ~8 - 9. 

(2) Seep. 48. 

(3) ItY a United Sta.tea Milit ry Tribunal in Nurer be1•g . The trial has 
not yet been c 1 .ipleted. 

(4) Ito.lies inserted. 

· -
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would, for instance, a successful plea of insanity), tho Court r.:i~ consider 

the f&ot thnt an offence was cocr.dtted •undor orders aa a r.u.tigating cirOU&1-

atanoo o.nd Ol\Y therefore . inflict a lightor penalty than would baft been 

icposed, or cq icposo n~ penaley at all. 

Tho f-:,llowing trnnslated extract frora pages 243 - 5 or Professor 

Michel de e1ugl.art•s work, R&pertoire Jijethodiquo S! l! _Jurisprudence 

Mili taire is reproduced here since it auras u;,, not only the problea 

inv~lved in th adrJioaibility or otherwise ot the plea of superior orders, 

but also tho various possible approaches to the question, am, in its 

conclusion, the solution goneral.]sr adoptedz 

"Will it be necessary to punish without disarimination those wm, in 

obedience to Superior Orders, hnve atruck pris~ners, shot host~es and 

pillaged property? A distinction has al~s been made in this connection 

between civilians ·and soldiers. Civilians are aaauced to have an 

opportunity for c~naideration, for discussing the orders they received 

fraJ their aupori~rs, and .:me thorofore considers in general that they 

• 

COl.'T.li t an ottonco if they carry out an order which they regard aa illegal ••• 

On this question, the rules of (Pronch) subst antive law were i~ c .. msequonoe 

aut'ficicnt]sr flexible nnd sufficiently precise to pemit of the puniahcent 

of tho t10ny ottonccs oor.nitted during the war eaainat Frenchmen by Gezman 

civilians in Gort1£U'ly 0r in Franco. 

"li'or s ~ldiera on the other hanu the deuands of hierarchical authority 

and of cliscipline profounll.3 alter the situnti .. :>n. But is it ne~easary 

to adlJit that a sol dier shall escape all cri .. u.nal comequences uncler the 

pretext tho.tho was bouoc. to obey the ono whc g9.ft him illegal o~rst 

This ques ti ?n ocoupiod tho r.rl.nds of French penologists to a --~ 

extent durin8 the wnr of 1914 t o 1918, when the applioo.tion of Municipal 

Law to acts of war in vi ,lnti:m of Int0rnati :.mal Law was bci~ discussed 

by the Soo14te .se! priBons. The r.mjority agreed to rec gnise thnt 

IIUitary d1.sci1lino wna absolutezy inclispvnsiblc , that one c uld nJt acmit 

that soldiers, non-cor.missiJncd officers, or even c~rmnissioned officers 

should niacuss the or ders which wor e given th~m, it eing adr,d tted that they 
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0Mrot .in general ostimo.to tb.o-lo.gallty- or· t.hoao-~ ?bP-~­

pating oiroumstanoos dosoribod in Artiolo 32l 1) was thus in lax9> pa.rt 
' . 

admittode. Oonsoquontl.y tho oxtont ot tho o.ppliontion ot ~istnont 

to oats of war was oonsidorabl.y .roduoo~ and thoro only romoinod, as a 

le.at atui.tt, tho possibility of tbo roaort to ropri!lnle, dangoroua 

though it. was tor a pooplc, BUOh as ours to mako uao of B\lOh a mothod. . .. 
" It was on -th:la quostion that tho_ logisla~r in 1944 was lod to makD 

a now dopo.rturo. . I~ er.onding tbo lo~al toxte ho had tho c'-'>ioo bot~on 

threo al tome.ti we. Ho could first oonooivo of logislation in whio.h . . .. . 

the ciroumstanoos sot out in .Arliolo 327 would ol~s havo boon 

exoludod not only as a oomploto dofonoo l::Qt o.l.ao as an oxtoruating 
\ . . . 

oiroumetanoo or an oxouao from tho JOOmOnt ho found himeolt f'aood w1 th . . 

an .0~9noo OOlD!d.tt9d by a oivil.ian or o. BQldior during .~ar. This was 

tho solution whioh M. Huguoooy aooms to o.pprovo, in a nuoh ooro . . . . 

gonoral. ~ it is tr:-..io, for ordora givon to offi~rs, and ho. quotod 

tho example -:,f a oolonol who .roooivod from his superior 91UOra to mako 
. . . . . (2) 

his troops intorvono to a.ipport a. ooup d'dtnt. . I:t is ,. not so muotl the 
" • I i . . ~ 

aamf'eat illegality of the ordor roooivod as tha vory situation in 
• • • •• I 

which tho aooused is plBO!Jd which oxpl~s this sol~~io~ For othors 

it v.t>uld, seam .boat to oxamioo in clotail oaoh padicular oaao in order 

to fird wha~hor a oriminol olor.xmt is involvod. Wo.s ho who oomnittod . . 

tho of'fonoo acting on apooifio ordors? . Was ho, for ox.amplo, a ~r.ibo~ . 

ot an execution .squad? Thon ono should not oondomn him booauao ho 

oould do no othorJ on t~ other harn_ was ho ro_lying on a kim of. gon~rol 

order or a gonoral; authorisation whi.oh statod: "!'?~. mey ~~•.•, an:l d:ld 

he portonn tho kµling in ·.-1.rtuo of . an ordor of this 118,~ . He h3.8 . . . . . , . 

oomnitted a orimo for whioh ho is fully _ rosponaibl9.. (3) I ·:1- is this 

approach which Jud.go Jao~n -so?m& to support in his report to 

Prosidqnt Truman, in which ha writoas 

( 1} A.rtiolo 327 of the Franch Code .1 dnal providoss fiNo orimo or dolict 
is OOUID1ttod vmon tho homicwlo, WJunding or str.l.king ·was oroerod 
by tho law or by l ogal authority." 

(2) 

(3) 

Huguonoy, Traitd do d.roit· pdnal militoira, p,398. . . .. .. 

Normand, Sooi~td dos prisons, 16th J uno 1915: Rowe J?4nitont1oJ.ro. 
1915, p.470. 



" 'fhol"O oxiats a p.rovinoo in whioh o~dionoo to superior ordors 

ahBll prova:U aa a dof'onoo; if a soldier is pla.oed 11\ an oxooution 

aq·.184 ho DUSt rx,t bo mBdo rosponaiblo tor validity 'of tho santanooe 

But tho quoation is vary ditforont when a parson; by reason ot his 

rank or ,ot tho latitud.o of tho ordars whioh ho has rooei wd baa tull 

liborty ot action. &lporiott ordors as a moans of def'enoo · oould rot 

apply in ti¥> oaao of voluntary antioipation in o.n organisation ot . . 

011minals or oonspiro.tors liko tho Gostapo or th.G . S. S. • 

" Thoro ozlsu an intormodiary approooh whio~ the legislators ot 

tho Ordinanoo of 1944 haw adoptodJ it oonsists in oxoluding in gonoral 

t~ aour.am ot tho lo.w or ti¥> ordors ot legitime.te--outbcd;y aa a justi­

fying oirawzlatanoo, whilo rotaining them as an oxtonuating ta.otor or 

oxauao.. Tho -oriminal oho.ro.otar of ti¥> act tneroforo always remains, 

but an 11¥lividualisation of tho ponalty, impoaod l!IOro or leas aowroly 

aooo.rding to tho oaao, ponnits a modifioation of tho oonsoquonoea. It 

is by this syatoc that tho draftsmen of too Oodo Pdnal and tho Oude d8 

Juatioa lihlitairo haw · aanotims boon inspired. It i~. thus that in the 

m.l'QpD&tanoo doaoribod in Artiolo ,441. ot tne Oode I'dMl ar¥l Artiolo 221 

parasrac:,h 3 ot tho Oodo do Justioo !lilito.ire, a lossoning of tho 

_ponal.ty is p.rovidod for 1n tile caso of oortain f'O rsons proooouted tor 

pUlago in gangs, or dostruotion; for if thoso parsons prow that tboy 

had w1 th them parsons who inatigatod or provokod tho offono!J tboy may 

(by tho tirat provision) or must (by too sooond) bonofit from a 

lessening of tho ponal.ty. Ano xamine.tion of thaso toxts ab.owe that the 

legl.alator has two w~s at his disposal of soouring in this ooMootion 

an 1nd1v1d\l811sation of tho ponal ty; ho can i n tho first plaoo impoeo a 

lossoning of tho ponalty, a.rd this i s what ho ho.a dono in Artiolo 221 

paragranb 3 of tho Ooio do Justioo Milito.iro, rut ho can also loe.vo it 

to tho Judgo to apply vmoro dooira.ble ( s' il y_ a li.ou) a loss s~vero 

ponalty (Artiolo ~ of too Coda Nnal.), or own to imposo no ponalty. 

It is tho latter oourso whioh tho Of(l.inanoe of tho .28th Ootobor, 1944, 

had adoptod. •• ~ •• •" 

• 

' 
i 
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RIGHT OF THE .ACCUSED TO A F:uR TRL\L 

The rules relatinc to evi<lcnce and proce t1ure which arc applied 1n 

~i~s by oourts of the various countries, a~ by the International. 

Military Tribunals in Nureuberg and Tokyo , when viewed ll8 n Y.hole are 

seen to represent an attecpt· to secure to the accusec! his rie)'lt to a • 

fair trial v.hile ensuring that the obviousl,}r guilty shall not escape 

punisbJe~t because ot legal technicalities . Certain typical exoaplea 

are exarainecl in the followiru pnra.{:rnphs. 

11 Rig.ht of Acousotl to know tho Substance of the ChArfS8 

Paragraph (a) of Article 16 of the Charter of the NureJ:1berg 

' International Military Tribunal, v.hioh fills under the headinc: 

Trial !2£ Defendants, pr oviues tho.ts 

IV•PBir --
"The Indictcent-shall include full particulnrs spocify;i.ng in 

detail the ·chnr3cs a0ainst the Defen~nts. A c0~,y of tho Indic1ment 

and of all the <l.ocw:tents lodfied vd th the Indictr.ient, tronelo.ted into 

a language which he Ul1'1orstamls, shall be furnishe d to. the Defendant 

at a reo.sollllble tir.~ uef ore the Trial." 
I 

Sioilarly, Article 9 (a) of Soct~on III - 1!!!: Trial !2£ Accused • 

of the rokyo I nternational Military Tribunal runs as roilows: 

"(a) Indictoent. The ind.ictr:ient shnll consist of a plain, 

concise, and o.dequate statenent of e ach offence chnrBed. Each accused 

shall be fur~shcd, in adequat e tioe f or defence ., a c:;py ot the imict­

ment, incluJ.il\; on:, aJ:1endraent, and of' th s Charter, in a l anguage 

understood by the o.ccuse i . 11 

•.: 
The Po.oific Sept eober and Dccer.1ber Re£.,rul o.tions o.n t th China 

Regul e.ti .. ms f or tri als by United St a t es Mil~tary Cor.ir.i:Lssions all provicle 

thats "The accused sho.11 r,c ntitlod: •a. To havo in adv~e of 

trial a copy of the charBes and sp0cificati ns, s o v.orded a s cJ.earl,}r to 

apprise the accus d or eo.ch of fence charge I II • 
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The equivaltmt provisi m govo7ninn trials by Britiah Military Courts 

1a Rule of Procedure 15, which stFltes thats "JS (A). The aoouaed, , , . 

before he is arraigned, shall be infonned by an otfioer of' every ~ge :. 

on llhioh he ia ~ be tried •• , , the interval be~ween hie being so informed 

and his arrd.gnmei:1t should not be less than twenty-four hours• . (B). The 

officer, · at the time o_f sc, informing the accused, shall give the aoousod 
I 

o. copy 0
0

1' ~ha ~harge-aheet, and .where the oooused ia a soldier, should,/ 

if necessary, explain the charge-sheet ond charges to him, and should 

also, if he is illiterate, read the charges to him." 

21 Right of A.oouscd to be Prea~nt at. Trial and ~o give 

Evidence. 

Article 16 ( e) of_ t~ Chart er of the Nuremberg International Military 

Tribuno.l provides thats 

"A Defendant shall have tho right through himself or 

through his Counsel to present evidence at the Trial 

in support of his u.efence, ond to cross-examine any 

wi t1MJsa called by the Prosecution." 

Article 9 (d) of the Charter ~f tho International Military Tribunal 

for the Fnr East I'Wl8 us :1'ollowsa 

"d• Evidence for Defence. .An accused shall have 
' . 
the right, through himself or through' his counsel 

(but not through both), to conduct his defence, 

including the right to examine any witness, subject 

to such reasQnnble restrictions es the Tribunal IIey" 

datermine." 

I 

Rule of Procedure 40 makes the 1'01l.1wing provision relating to triala 

by British Military Courts; 

"40 (A). At the close of the evidence for the prosectution the 

acoused sholl be t ol d by the court that he mey, if he wishes, give evidence 

as a witness, but that if' he gives evidence he will subject himself to 

cross-examination. 

,-..... 
✓ 

' . 
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'l'he practice 1a tor the Judge Advocate or, it there 1a none, the 

President of the Court, to tlell the aocused that he has threo altemativesa 

to give evidence on oath; to make a statement not on oath or to remain 

silent, and to explain to him his position along the lines set. ~ut .in 

the tollowipg footnote to Rule of Procedure 40 (A): "The Judge Advoonte 

or, if' there is none, the president l'IJU8t explain in simple longuage to tho 

~uaed, especially if he is not represented by counsel or defending 

officer, that he need not give evidence on oath unless ho wishes to do 

so. Ha must also be told that if' he gives sworn evidome he is liable to 

be cross-e,i:amj,ned by the prosecutor and cpostioned by the court nnd · 

judge advocate. He should also be informed that evidence upon oath will 

naturally carry more weight with the court thnn a. mere sto.tement oot 

upon oath." 

The right of M accused to appear at his own trial and to give 

evidence if' he pleases is also so.feguardod, either explicitly or iq>lioitly, 

by the regulati :ms governing trials by United Sto.tes Military coimiaaiona. 

31 Right of Accused to have the aid of Counsel 

Article 16 (d) of the Charter of the Internnti·,nal Military Tribunal 

provides that: 

"(d). A Defendant sho.ll have tire right ·to conduct his own dcfonce 

before the Tribunal or to have the assistlUlCe of 'COWlSel." 

Article 9 (c) of the Charter of the Intt;rnntional Military Triburial 

tor the Far East seems to go ovon :f\lrther, in view of its final sentences 

"(c). Counsel for .kcoused. Ea.ch accused shal.l have tb:l right to 

be represented by counsel of his own selection, subjec t to tho 

disapproval of such counsel o.t ony tiLle by the Tribunal. The 

~cused shall file with the General Secretary of th£i TribWlnl the 

name of his counsel. If nn nocused is not ropreaented by counsel 

and in open court requests the appointr.lent f counsel, the TribWllll. 

shall deoignate counsel f ?r hin. In tho o.bs ~nce of such request 
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the Tribunl\l m,q appoint counsel for an e.coused it in its 
. . . . 

Ju,clgsnent such appointment is neoeaaary to provide for a fair 

trial. II 

Regulati n 7 of the Royal Wll!Tant provides that Counsel llla.Y eppear 

on behalf ot tho Pro~e~~tor Md accuse<! in like manner as it the MUi-. . 
Court were a GeB:lrnl Court Mortinl • The appropriate provisions of the 

Rules ot Procedure, 1926, appl.y e.coordi~. In practice aoouaed 

pera.:>na tried aa war criminals ore def41ml either by o.clvocatea of their 

own nationo.lity or by_Brit1ah .sorving offioere appointed by the Convening 

Otficer, who may or~ not~ lawyers. 

The relevant United States provision aasure a similar.right to the 

~ouaed. The following provision is c ntained in 1'1-ticle 5 b of the 

Pacific December Rogulationsa 

''The accused shall be entitled: ••••• To be represented, prior to 

and during trial, by c:>unsel appointod by the c:mvening o.uthoricy or 

counsel of his own choice, or to c nduct his own defence. 

To testify in his own behalf ond ho.ve his C'JW1Sel present relevant 

evidence at the trio.l in support of his clcfence, am croos-exomine each 

adverse witneaa who p~rs~Mlzy appem-ed before tht conmiasion." 

•• 

The corresponding wording 

even contains a r.iandntory elecent, 

in the China Regulations ("1-tiole 14 {b )), 

I 

"The e.couaed shall be entitled: •••• To be represonted prior to 

and "during trial by counsel of his ovm choice, or to c ·)nduct his own 

defence. If the accused fails to ~sigMte his counsel, the cormsaion 

shall appoint competent counsel to represent "'r advise the accused." 

4:, The Right of the Accuse t v have the Proceedings 

made Intelligible to ~ 71 by Interpret~tion 

Most persons accused at war. crimes do not speak·the same language 

as the members of too court, or of most of the witnesses (particularly 

those called by the Prosecutio·.) or of counsel. Consequentzy the 
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question of making the proceedings intelligible to the ac;,cused usually 

arises. 

Article 16 (c) of the Charter of tho International Military Tribunals 

states that: ".l preliminary examino.tion of o. Defendant ond his Tr.ial 

shall be conducted in, or translated into, a language which the Defendant 

understencla". 

Article 9 (b) of the Charter of the Intemo.tional Military Tribunal 

for the For East provides as follows: 

"b. · Languo.ge. The trial and relnted proceedings shall be conducted 

in English and in the le.nguo.go of the accused. Trruislationa of documents 

and other papers shall be provided as needed and requested." 

In Article 9, the United States European Directive l~a down thats 
. . 

"The e.ccusod shall have the right to hc.ve the proceedings ot the 

colllllission interpreted into his own lo.nguo.ge if he so desires." 

The Po.cific September Regulations in ,U"ticle 14 ( d), provide that 

the accused shall be entitled: 

"To have the char ges Md specifications, the proceedings and DJ\Y 

do~ntary evidence translated when he is uno.blc oth(1rwise to understand 

thefJ,j. II 

The China and Pacific Demomber Rcgulati0ns contain the same rule, excep~ 

that' the latter makes reference to "the substance of the chnrgea and 

specifications" instead of "the charges rutd spec:l.ficntion." 

An oxaminn.ti Jn of the records of wnr crime triC\ls indicntcs thc.t this 

right of the accttsed has been well preserved. 

Thus, in the Belsen ·Trial,ii:mediately bef'ore the hearing of the 

evidence of bhe Prosecuti0n witness Dr. Ade Bi.Jnko, Lieutenant Jedrzejowioz, 

l):.J'ence Counsel to· the Polish accused, said that, it' the witness go.ve 

evidence in German, l'.e would not r equlrc it to be trnnslated into Polish. 

The Judge Advocate f elt bowlCl to ndv:Lac the c .)Urt that in his view, 

in this particull\r kin l of Court, the occuaoc.1 must hoar the evidence in the 

language which t hey coulc.1 w1<1crst nnd. Couns<c: l coul not poss ibly know 



how to oro,ss-exeminc except on instruotions trom the aoouaod \1.han he 

represented and his instruoti~na must necessarily be determined by the 

evidence. The J\.ldgo A.dvocate advised the Court that ho did not tiu.nJc 

that ruvbo~ should waive tho rights of o. person who did not umerstand 

a language when serieua acoueationa of f:tet were being made. The 

Do1'ending Officers were ru <loubt endeavouring to shorten the proceedings 

but he thought that the suggestion would be .-ong in law. 

The Oourt decided that the oviclence must IN, translated into Polish 

oo that the Poli~h t\Ocuae~ would wnerstam it, except in ar\Y case where a 

particular witness was called to looke a specific aoousati:>n againat one or 

two of the Germn accused and there was no question of that witne~• raising 

any point against the Polish t\Ocused. In oases where the Polish accused 

might be implicated by the \'fitness, howover, the evidence nuat be tranilated 

into Polish. 

Again, . in the trial ot Erich Killinger and four others by a British 

Military Court, Wuppertal, November 26th - December ,3rd, 191+5,J"MD-bll' 

■inoe they were ex-members ot an interrogati->n centre the accused all had 

a knowledge of English, The Court, otter receiving a reassurance on ·the 

point fror.1 the Det'ence, pernd. ttcu. the non-translation ot thd oral evidence 

from English into Geman, while. at the sflr.le time statil18 that a tranalatir.>n 

would be pr~vided should IJ'\Y accused ask for it. 

Some indication of the limits beyond which the courts would not be 

preporel1 to go in this matter is ·pro:vic.lod, however, by the Trial of 

Oberleutnant Gerhnrd Grumpelt by o British Military O:>urt held at Hamburg, 

Ger&W\Y, on 12th and 13th FEtbruary, 1946.(l) -.t the very outset of the 

proceedi~s, defending Counsel opplied for the whole of the proceedings 

to be translated to the o.ccusec.1. Counsel stated that he 1IOllld himself 

addreBB the Court and speak during the whole trial in Geman. 

(1) The SCll'ttled U-Boa.ts Case, oee Wor Crirae Trinl Lo.w Rep:>rts, Vol. I, 
pp. 55 - 70. 

I ..,,,, 

• 



The Judge .hdvocate thereupon explained the position l\S follows& 

"The language of the Court is English, anu it is quite unusual for 

the Court t <) be addressed in Gerr.lllll. What we noremally do is to 

trnnslat~ all the evidence so that the accused unc.lerstnnds it, but it is 

quite w1usual to translate everything the defending Counsel says." 

.after ascertaihing that CJunsel ha4 SOD.: knowledge of English, the 

Judge Adv cate requested that Counsel should do his best to address the 

Court in English, nnd so fnr as the evidence was concerned, that. would be 

traruu.ated to the accused. The dofenling Counsel's reply was as f~llovms 

"I r. tUSt insist up~m it that al.1 the uost ir.lportruit parts v.hich will 

be decisive for the judges to judge Gerhard Grumpelt JJWJt be in the 

German lruiguage, nnd I "JUSt insist that the Genaan language should be 

acknowledged here as ho.ving the s-:une rights l\B the English language. 

I om quite sntisfiecl the.t things whiah aro not il:ipvrtont need not be 

translated so that the pr:.,ceeclings shoul not be unduly inten-upted, 

but 11\Y opening and closing speech, which f.\l'o decisive, I shnll give in 

G-errna.n." 

After the Court had conferred, the Judge Adv cate !Jrovisi~nally 

ruled tho.t all the evidence woulc'. b~ translated , but that the ~sec:,tor• s 

opening address should not be translnted in the orili.nnry v,ey. Counsel 

statod thl'.t this wo.s agreeable to him o.ncl a.dcled that he un:le rstood enough 

English to follow the Prosecutor, but not enoueht to denl ,.-fith the 

witnesses when in the w1tness box or in hia o.dclresses. to the CJurt. In 

fact, the efencling c-,unsel 'e short opening o.ddres::i Vlf.l.S no.u - in Gen:1nn 

o.nd translo.t ccl at once,and the Gerr.:vm text 1/.91.,timl o.ddross ~ written by 

himself, was attached to the proceedings . 

•.rhc. interests of t he accused in this case were fully so.feguarded by 

the fact that two, and l ater ,)n, during thE:: evid ne e f or the def e nce, a 

further three, officers and s ::>ldiers were etnilecl to act ns interpretors. 
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It is to be noted that the rules of procouure as specified in tho 

Royal Warrant do not contain any express provioi ;n -either as to the 

language of the Militory C:>urts trying war crimes oases, or as to the 

rights ot the accused and duties of the defending Counsel aa to the 

language in which they should address the court. 

Tho rules of pr?Oedu.re :followed in wnr orimea trials b,Y British 

llili tary Courts are with certain exceptions those :followed in English 

civil courts. It seems beyond doubt that an English Court would have 

a right to insist on CoW1Sel addressing it in English, The English law 

on the rights of a non-English spoaking accused is at present contained 

in an obiter dictum of u,rd Rec.ding, C.J,, in R+zX.a Let:. Kun (1916) 1 K.B. 

337, to the following effect: When a f-lreigner who is ignorant of the 
. . 

English language is on trial on an iridictraent for a criminal . .)ff cnoe, and 

is not defended by Counsel, the evidence given at the trial must be tranalated 

to him, e.lXl compliance with this rule oamot be. waived by prisoner. It 

he is defended by Couns~l, the evidence must be translated to hira unless 

· he or his Counsel express a wish to dispense with the translation arn the 

judge thinks fit to per.nit the omission, but the Judge should not pemit 

• it unless he 1a of opcinion that the accused substantially underatanda the 

nature of the evidence which is going to be given against him. 

The action of the C:Jurt in the Grumpel t trio.l could :.n aey case be 

fully explained by reference to two relevant proviei.:>ns. Regulaii~n 13 

of the Royal Warrant states that ''In tlJ'\Y ca:ie not provided for in these 

Regulati,.,ns such courso will be adopted as appears bost calculated to do 

justice." The sane is provided by Rule 132 of the Rules of Proceduro Dade 

under the authority of the ~· Act. 

5, Rules RegardillB .Awcal end Confirr.mtiJn 

An accused ma.y be.: further preserved froc CU'\Y kind of S\JLlClaI'Y treatcient 

by provisi~ns rclating _to appoal and cJnfimnti~n. 

• 



While Article 26 ot the Charter of the Internationiu Military 

Tribunal states tho.ts "The Ju~nt t?f the Tril::unal ae to the guilt .-,r the 

innocence of any DefendMt shall give the reasons ,n Ytb1oh it is baaed, ancl 

shall ·be final and not subject to review," i~iole 29 provicllla tor 

possible intenaention by a higher aeenoy in the uoterr.rl.na.tion ot aentenoea 

"In oaae ot guilt, sentences shall be carried out in aocorclance with 

the orders of thB C,)ntrol Council tor Gemal\Y, whioh r:lJJ3 at 1,1\f time 

reduce or otherwise alter tho sentences, but r.~ not inoreo.se the severity 

thereof••••" 

While the question of appea~ is not ap~cifically centionod in the 

Article, various of those aentenoed at ffuro~berg Jid in tact appeal to 

the C,.,ntMl Council for Germal\Y, th~ without success. 

Similarly Article 17 of the Charter of the International Military 

Tribunal f')r the Far East contai~ tie following passago: 

"Judglll..nt and Review. The ju~nt will be annoW10ed in opan court 

and will give the reasons on \lhich it is based. The rcooru of the trial 

will be transmitted directly t:> the Supreme ColIIJMd.er for the .illied 

Powers f-:Jr hia action. Sentence will be carried out in o.ocordflnce w1 th tho 

Order of the Su1>rcme Colll'JOJlcler f-.,r the .Allied Powers, Vlhu mo.y at 8.l'f/ time 

reduce or otherwise alter the sentence, except to inoroase its severity." 
( •, 

No right of o.ppeo.l in the ordinAry sense of that word tixists ago.inst 

the decisbn of a British Military Court. · The accused 'fJAY, however, within 

48 h'.J\.\I'S of the terminn.tion of procuedings in Court, give notice of hi.a 

intention to subnit o. petition to the C:J~irraing- Officer against the f'inclil~ 

or the sentence or both, ancl the Iletition must be subr.dtte:.l within l4 deys. 

If it is against the findinG it must be referred by the Confiroing Officer 

to the Judge .i dvocl;\te General or to his cloputy. ( 1) 

ConfiiiuntiJ n by higher milito.ry nutl1Jrity is in o.ny case necessary. 

The finding am ony sentence which the Court ha.<l juriouicti·Jn to vass, if 

confinneu, ar vru.id, notwi thstnn-' i ng o.ey deviation from the Rogulo.ti.ms or 

(1) Rcgulati:m 10 of the Royal WOlTant. 
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the Rules of Proce<luro or lU'\Y dofect or objectbn, technical or other, 

~ -exce?tion exists only !ln the cru1e where "it appears that a substantial 

miscarriag~ ~t justice has nctunll.y oocurred."(l) . 
Similarly, the sentenoe of a united States Military Cor:misaion JIUSt , 

not be carried into executi,:m· until it has been approved by the a.pp.:>inti.ng 

a"J.thority. Death sentt:nces cuat, :in .addition, be o~mfirced also by the 
• : 1 . 

. The~tre Coi.aander. The approving and ~,nfirming authorities have before 

them, in acting, , o. · review and recoo..endati !n by t~e appropriate JudBe 

Adv<?~o.te. Thus, while no "appeal II as tho.t tero is used in judicial 

proceoclings is provided f rJr, ovocy re.cord of trio.l is ecrutiniseJ as to 

the facts ll!lll points of lo.w, an .. 1 the Cor.rJanJing General has trained legal 

advice as to the right oourae to talce. 

A pers.:>n convicted by a Uni te<l. States Mili to.ry Goverm~nt Court baa 

. the right to petitiJn for review 01' tho finding or sentence, The petitioa 

nuat be . tiled with the C.:;urt within 10 cl.eye- of c onviction. 

ff? sentence of a lalili tary Govern.1ent Court shall be carried into 

execution until the caso record has beon exa..u.necl by M ~ Military 

District Judge Atlv Jco.tc and the sentence approved by the ofti~er appoint~ 

· . . . the Court or by the Officer Connnnding for the ti.De being, No sontenoe 

of <leath shall be carried into execution until cont'irr.led by hifiher authoPi ty. 

The reviewing authority mey, upon review, i.!ll2!: ~if\:: · 

confim or set aside aey finC:: ing, 
substitute the firu.:ing of guilty by' nn N.lOnded charge, 
confirtJ, suspend, retluce, conr.n.tte or modify ru\Y s·entence· 

or order, or · . . . 
incroo.so o.ny se·ntenco, where a peti ti-'n for review which 

is conai<lered f'riv,lous has .been fil~d and the evidence 
in the case warrants such increase. 

The reviewing authority ccy. at nrv title r emit or suspend aey 

sentence or part thereof • 

. The proceedings shall not be invalidated nor OJ'\Y firdihgs or sentences 

disapproved for ony err r or onission, technical or otherwise, occUITins at 

~ such proceedings, unless in thi opini~n of the reviewing authority it 

(l) Regulation 11 of the Royal Warrant. 

• 
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ahnll appeor that the error or c-mission has resulted in 1njut1ce to the 

accused. 

A we.1" orimno.l sentenced by a · Norweeian Le.gr.iannarett has tho right ~ 

appeal to the S~proioo Court ot Norway ~n points of Law ca\ on the ·quos~ion 

of the severity o£ sencenoe, but not on the :fo.cts. . : :. , 

. French Law cakes provisions rogarcling appeals frGIJ Prenoh Military 

Tribunals of viich persons c:mder.med by the Pe:rcanent Militar,y Tribunal.a 

can avail thetl8elves. 

In til1e of war, according to the proviai .:ms of o. Decree of Jrd 

Ho-nmber, 19-'9, Permnnent .~il:1tar,y .A.;neal ~ ore to be aet up, 

their lD.ll:iber, seat and juriadictbn being fixed qy decree. They are t.c> 

deal onzy with oases involving persons c:invioted qy Military Tribunals. 

1'rtiole 135 of the Code de Justice ~ilitaire states that such ~rsons ahnll 
• 

have twenty-four hours during which they ney appeal to suoh. a court. Thia 

period begins to run at the enc!. of the cley ,)n ,mioh the ju~nt ot the 

Military TribunoJ. is reo.d. 

This appeal to a Peroanent Mili tory Appeal TribvMl is the only 

one possible in war tirae against a decisi)n of a Peraanent Military 

Trib- mal. The fort1er, in acoorcl&noe with Articlo l.U of the Code de 

Justice Milite.ire is oot concerned with reviewing tho whole t.1'.Lal oon1.uctoc! 

by the inferior tribunal, but only with findine whether tho judgoent 

delivered thereby constituted a correct application of the law.Cl) 

Article 1~ states thats ''Military Appeal Tribunals can amul 

deoisi ::ms only in the following cases& 

(1) 

(2) 

when the Militory Tribunal hes not been cor.iposed in accordanoo 
with. the provisi Jns of the Code, 

when the rules of c 1:ipetence have been violnted, 

( l) The Penno.nent Military _;i.ppeol Tri bunol uoe s rot, therefore, enquiro 

into raere questions of f'o.ct. 
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c,) 

(4) 

(5) 

when the peno.l ty lnid down by the law has not been applied t.o 
the aota deolai-ed to be provod by the Uilitary Tribu.nal or 
11hen a penalty has been pronounced which goea beyond the oaaea 
stntod by the law, · 

when thore hAa been o. violo.tiJn or om1aa1on of the fol'Ll&litiea 
lnid dn1!11 by lo.w NI o. C'.)ndition of vo.lidity, am 

when the llilito.ry Tribunal has omitted to decide 'Q=>n a request 
of the o.oousod, or o.n appliontiJn of the Public ·Prosecutor, 
which niDa at caki.116 use of o. power or a right aocorili>d by the 
law" 

I • 

' "In all cases 'i'Jhere a Military i'-ppea.i. Tribunal has been established, peraona 

sentenced by Military Tribunals cannot appeal to the Court ot Appeal 

(Cour de cu■ation) against the . decisions of Military Tril:wlala and ot · 

llilitor;y appeal Tribunals." 

In peaoe-tir.\e, in acoorilance with .Article 100 ot the Code <le Juatice 

llilita:1.re, Jud(glenta uolivered by Military Tribunals can o~ be challenged 

by way ot an appeal to the Court of Appeal, for the reaaona and under the 

corxlitions set out by Article 4D7 ct seq of the Code d'Inatr\lctiun Criminelle. 

A oonvioted peraon hna three 1'h->le ~s, after that on which lia sentence 

has been notitied to him, in v.bich to int'om the Cleric ot tbe (JGUft...of 

Id.a cMl!N to appeal. 

61 The OV!H placeu on E?s2editioua Procedure 

The care shown in ensuring to th& o.ccuaed hia eaaentieJ. right~ during . . 
trial is balanced by N'l atterapt at enauring that there shall be no un­

necessll.ry cleleys arising out of purely technical dieputea. 

Artiole 12 ot 1ha Charter of 'the International ~ilitar;r Tribunal 

for the ·Per Baat makes the tol.low:Lns provisions 1n its paragraphs a - o 

(which are aubatontially the same as thoae made in Artiole 18 of the 

Charter ot the Huremberg InternatioMl. Mill tary Tribunal.) a 

.; 
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"Comuot ot Trial. The Tribunal shall: 

a. Confine the trial strictly to an1 expeditious hearing of the 

issues raised by the ohargos. 

b. Take striot measures to prevent 8.l\Y _action vilioh would cauae 

8.1\Y un.reas,9no.ble dele,,y and rule out irrelevont issues and statements ot 

81\Y kind whatsoever. 
. . . 

o. Provide for the maintenanco of order a.t tho trinl ond deal 

s\lJIDBri]3' with O.l'\Y contumacy, imposing approprio.te punis~nt, including 

' 

I• 

exclusion of B1'\Y accused or his counsel from some or all further proooedinga, 

but without prejudice to the determiMti·m of the charges." 

Similar provisi ns were lo.id down by the Pao~fio SeDtembor and 

Doc.ember and by the China. Regulations. 

T~ • lee.rest examples of the attempt to a.void miscarriage ot JUStice 

thrc?ugh umecesaary legal technicality N"e providf;d by the rules of 

e~dence applied in vm.r crime trials, to which a.ttonti,m is now turned. 

71 Rules ot Evidence in General 

In general the ruleB ·of cvidonce a>..,.>plie<l in ¥.'Dr Cri1:10 trials oro 

less technical thon those governing the proceedi ngs of courts c':lnduoting 

trials in acoordence with the ordinary crimino.l lo.w. This is n~t to BllY. 

that any unfairness is clone to the accused; the nirn has been to ensure 

• that no guilty person will escnpc punishr,1ent by exploiting technical rulos. 

The circumstances in which war crime tr:Lnls ru.·e often held r.iak~ it 

necessary to dispense with certain 1mch rules. l!l::>r instMco 1nney eye 
• i •. 

witnesses whose evidence wns neeclod in trials in Euro~e had in the ~eantir.lO 
. . 

returned to their hooea overseas. and beon d£tl0bilized. To transport thor.1 

t:> the scene of trial wuld n.:>t havo boen _prE\cticlll., o.nd it woa for that 

reo.son tho.t nff ilnvit evidence was :peri.1itted onJ SlJ widely used. In the 

Belsen trial, the Pr >s ecutor p :intoci 0ut that alth..>ugh the trial waa hold 

under British 1£'.w, the Regulu.ti0rw had 1:\8.dc certo.in al toratinns in the 

laws of cvidonoe for the obvious reaa .. m that otherwise I:ll\J'\Y l)eople wuuld 

be bouni to escape justice becmsc of 1:ioveracnts of witnesses. A number 

of affidavits. bad been tnkcn fr :.> . ex-prioooors fr01il Bolscn, but ·r.llllV ot 

the ut:p nents hod sinco diso.pp ore .... . Therefore t.o ProsecutiJn would 

call all the wi tncss oe o.vo.ilaiJlo and woul theu r)ut the.: affidavits bef >re 

.· 

I 
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the Court nnd ask for the evidence o.-:>ntainecl therein to be oooepted. 

£rtiole lj (Evidence) ot the Charter of tho Military Trimnal tor 

the For Ee.at provides as follows: 

"a• Acbiaaibility. The Tribunal shall rot bo bow¥! by tochnioal · 

rules ot evidence. It shall o.dopt o.nd &pPly to the greatest poaaiblo 

extent expeclitioua and ·non-technioo.l procedure, and ahnll admit 8J\Y evidence 

Yilioh it deems to have probative value. All purported &dmiaaions or 

etateoenta ot the accused are aclmissible;"(l) · 

• 

The President 'a order of 2nd JUly 1942, a~p.Jinting a Military Com:d.ssion 0 
for the trial of the alleged saboteur~~ )included the provision that "flaah 

evidonoe shall be adwittad as would, in tho opinion of the President of the 

Oor.Dission, have probative value ton reasonable con." The provisions l~d 

down in overseas theatres were cleorly influenced by this drafting. 

The MeJi tettaneM Regulations (Regulation 10) provicle expressly that 

the technical rules of evidence shoJ.l not be applied but aey evidence shall be 

acnitted ,ihich, in the opinion of the president of the C-::mnisaion, has any 

probative value ton reas".>no.blc rno.n. Smilar provisi::ms arc o .. mtaincd in 

paragraph 3 of the European Directive, in Regulation 16 of tho Pacific 

September R8gulo.tions, 1n Regulati in 5(d) of the SCAP Rules and in 

Regulation 16 of the China Regulations. 

In the Mediterranean Regulations it is aclded that without limiting the 

scope of this raj.e the f:>llowing in particular will apply: 

(1) 

(2) 

"( a) 

"(b) 

If any witness is doo.d or is unable to attend or to give 
evidence or is, in the opinion •Jf the president ::,f the 
coramissi~n, unable to att~~d without unclue delay, the 
oottuission ney receive soc ndllry evidence of statements 
oado by or attri ute 1 to such witness. 

Any docwoont PUll:x>rting to ho.ve been signe · or issued 
otticialzy by any mecber of any o.llied ::>r enef.\Y force 
or by any :)fficio.J. r agency of aey allied, neutral 
or eneJllY goverIJOOnt shoJ.l be admissible ae evidence 
without proof' of the issue or signature thereof• 

With the exoeption of the omrJission of the final sentence, Article 19 
ot the Charter of the International Military Tribunol of Nuremberg 
has the aam wording. 

The cue !! Po.rte Quifin, 317 u.s.1 (1942), 
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"( o) Arq report by OJ\Y pers\,)n when it appeo.rs to the preai<hlnt 
ot ·tm ooa:d.aai'.>n that tha person in •t:JAkine the report we.a 

. acting within the s copo of his duty rJD.y be uclrlittcd in 
ovidonco. 

"(d) M'f3 ueposition or ro·oord :J f 8.1\Y 1:tilitary tribunal r.iey be 
8.<lr.dtted _in evidence. 

"( e) An;y diJll'Y, letter or other cloOWJcnt r.ll\Y be receivc:d in 
·· evidence o.s to the facts therein sto.ted. 

"(t) If aJ\Y origilll.\l ~ocucent cannot be proc1uceu, or, iif the 
0pinion ot the president of the cor.niasi~n, co.nnot be 
produced without uinuo L1olE\f, a co1)Y •Jr transln t cicl copy of 
such d...>CW':lent or other ac:c,:mdory evidence of i ta C()ntenta 
mq .be received in evideooe, A translation of aqy 
document will be 1)resw:1ed to bo a correct trnnslation 
until the contrary is shown. 

"(g) Photographs, printc<! nnd r.w.ieog:raphed mattur, and true 
copies of papers are adl:iiaaible without proof. · 

"(h) Confessions are adoissibl~ without prJof Jt circui.1atancee 
or that they were voluntarily cade. The oirouostancea 
surrounding the taking of a oontessi m may be shown by ~ 
accused and ·such showing rua.y be o~nsidered in respect o f 
the weight to be accorded ~t, but not in respeot of its 
adr.1isaibili ty. • 

. .. 
Sicilo.r but not identical provisL ms are c'Jntained i n otbes- UAS.ted S'°-b 

instrwnents. ~sa.p Rltles, for instance, it ~s also provided 

(Regulation 5~d.) (2)) that the Co:.o i asion sh8:l,l t':'-1<0 Judicial ootice of 

facts of coi:v.1on kno ledge, otficio.l. goverrnont documents t any n'.-'tion 

and the proceedings, rec :-irua o.nd findincs of .tUlitory or other Agencies ot 

any of the United No.tiona, u pl")Vision which corresponds to ~:.rt. 21 of 

the Charter of the Internntioool Militnry TribuMl, ·annexed t o the Four­

Power Agreement :.>f 8th August 1945. 

The Royal Wan-ant provides that, except in s u far as therein 

otherwise provided, the Rule s f ?roceu.ure npplicaul e in a Field 

Genaro.l Court Martinl of the British Arqy shall be apr,lioc1. so far ns 

applicable to tho Milit ary c~urts f or the trial ~r war crim:inuls. 

In so far as ' rules f .evidence are c~moerned ·oxccpti .>nal pr visiono 

are r.18.de by paragraph 8 (i) o.nd 8 (ii) f the Royal warrant. Of 
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theae, the torcor runs a.a followea 

"8 (i) At AJ1Y hearin:$ before a Militar,y Court -convened under 

theae Regulations the Court ml\}' take into consideration tU\Y oral atate- · 

ment or &I\Y document o.ppoarins on the to.ce ot it to be authentic, . 

provided ~he statemont or dooument appears to the Court to be ot 

assistance in provins or disproving the charge, notwithstanding that 

such stnter.1ent or docwuont would not be admissible na evidence in 

prooee,dings · before o. Field General Court Martio.l, ond without pre Judice 

to the generality of the foregoing in ~ticul.Qra-

(a) 

(b) 

If any witness is dec.4 or is unable to attend or to give 
evidence or is, in the opinion of the Court, unable so 
to attend without umue 4,el~, the Ooqrt mq receive 
aeconcll.u7 evidence of sto.te0ents code by .or attriwtable 
to such witness; 

any documont purportins to have been signed or issued 
otticialq by aey IDCLlber pf 81\Y .Allied or ene.._ force 
or b1 Cll\Y off'ioial .Jr Clgenoy of Ol\Y Allied, neutral or 
en9!G' goverment, shall be odmiaaible as evidence with­
out pr~f .:.Jt the issue or signature thereot1 

(o) . the Court r.ey reoeivo ~ evidence of the facts therein 
stated ruv report ,::,f the "Cooite Iriternati Jnal de la 
Croix Rouge" or by aJ\Y' representative t hereof, by 3J\V 
metlber ot the oedico.l profession or ot any cedioal 
service, by any poraon acting as a ''can of confidence" 
(honmo do confianco), or by any. other person whom the 
Court~ c .insider was acting in the course of his duty 
whon making the reportJ 

{d) the Court may receive as evidence of the facts t~in 
stated 81\Y depoaitiona or LU'\Y record ot any military 
Court oi' Inquiry or (any Sunmary) of 8.1\Y exrunina.tion 
madAI by 81\Y officer detailed for tho p.arpose by £U\Y 
milit~ authorit_y; · 

(e) tho Court JD8¥ receive as evidence of. the facts therein 
stated aey diary, letter or ~thor documeht appearirig to 
contain information relatine. to the ohorge; 

(t) it ~ original docw:ient connot be produced or, in the 
opinion of tho Court, cannot be produood without undue 
de~, a copy of such clocw.1ont or other aocondary evidence 
of its c -.intents r.ll\Y be recoivod in evidence; 

It shall be the duty of the Court to judge of the weight to be · 

attached to 81\Y evidonce given in pursuance of this Regulation which 

would not otherwise be adrdssible." 

I""', 



A atw\Y of the applionti.m of those rules ohowa thr.t the practice 

ot the Courts baa been to interpret thee witlol3, ao as t o render ackd.a11blo 

a oonaiderablo reoge of evidonco and to allow ·tho Court then 1p sl99idg 

what weight to plooe on each item 

8, The 69aj.s1ibillty of Affidavits 

Mu.ch relianco c.s evic!ence has been plo.oed cluring war crioe trial.a on 

affidavits, thr.,.t is to sa_y on writtvn sworn run oignod otatenents by a 

witness. Defenco Counsel hnvo D~ro than onco proteatod e.geJ.nat such 

evidence, i.iainly ,>n the ground that, unlike e. witooss in tho box, an 

affidavit cc.nnot be oross-exaoinad, wt thoro can bo no Joubt as to their 

adci.saibility nt least in pr?oeedingo before such o,.mrts NI operate undor 

the rules quoted unler the l1ist hca.ding. 

In this connocti-:>n certain arguoents which oroso during the Bola~ 

Trial ere worth quotir1J3, sin0e the wey in which they wor~ rlocideu. strongly 

influenced the British practice in subacquont trials. 

In hie Ope~ng Speech, tho Prosecutor p~intocl ,jut thnt although 

the trial was held u~r British l...'\v1, the Rcgulat:L:Jna had oado cart~n 

alterations in tho laws of ovidanc-..e for the obvi.)us raas ::m that otherwiao 

Jll8l'\Y people would be bounl to esco.pe justice because )f r.10~ur~nta ot 

w:Ltneaaos. a nuober of attiuavits- lw! been taken f'roo ex-iriacnora 

from Belaen, but Uo.J\Y of the dcp)nenta had since dianppearot. Thorotore 

tho Proseouti:m ~uld call oll the witncsaoe o.vuilo.bl(;.) Md woulc thun 

put th~ affidavi ta befcre the C0urt und ask for the evic!oooc c·:,nto.inod 

therein to be a.cooptod. . 

On October 3rd, the Ju•lge Advocate asked the Pros ecutor what ho 

relied on in putting in the N.'t't.::a.vi ta. Tho Pr secut~r replied that 

he relieu on Regulation 8 ( i). 

The Juuce Adv·,co.to askcu. whethep Regulati Jn 8 (1) (e.) was oot 

intencwcl to bo r ead, a:t ney rate s .:> far as an affiw.nvi t was concerned, 

to the effoct that the curt had first to bo satiofieu that the witooss 

. , 
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waa dead, or was unable t\) attend or to give evidence or was, 1n the 

opinion of the Court, unable to attend withJut µndue dcley • . 

· The Prosecutor replied that the General introductory provision 

of .Regulation 8 (1) r.ll\J.e paro.r,ro.ph (o. 1 o.oo.decic by eta.tine that . . 
Regulati . .m 8 (i)(a) wns "without prejudico to the generality ~ the 

. . 

foregoing•. To tho quE-stion whe1Jhor the Pr:>secutor took the view . 

. that, even it there was a witness in the f'losh who could be obtained, 

the Pro~ecutor w.;,ul-1 still be inclined to rely on the aftidavita, the 

Prosecutor replied that techrdoo.lly he sh~uld toke. that view. It 

would, ot course, be a raatter f or ~he C.:>urt to decide whether theY, 

considered that the states~ent or u.ocuoent ap~nred _to be ot asais~ •. 

Th, Judge Advocate advised the Court that the regulat1~n'II08 

ao wide that the Prosecution's view of it was a con-ect one. 

Captain Phillips then objected to the use of affidavit evidence, 

which would generall,,y not be adr.u.ssiule before a Court. It was, he 

aaid, only aclaissible, if at all, o.s a result of Regul.~tion 8 . (1), and. 

that Regulati-:m, ln his subnissi n, was mrely pemissive, It said 

that the Court might t6ke into c Jnsidciration certain typos of evidence. . . . 

The objection of the Defence was that this was not a case in which the 

Court should receive such evidoooe. The Defence did not say that the 

Court could not dos-:>, but they said that the Court had a discretion 

and that it should exercise its discretion here in favour of the Defence 

by refusing to accopt the eviJ.cnoe. The wh le of tho evidence oont,uned 

in these af'tidavi ta was, in tho aubr.dsai·m of' the Defence, cocpletel,,y 

unreliable, thoroughly slipshod anu inca:~)0t ent. 

Tho Judge Adv.:-oate so.iJ. toot it wns- ontirely a. l'lll.ttor for the 

Court's discreti ·;n whether they accepted this evidence ::>r not, It 

waa for the Court to consider who.t weight sh:Julu. be attached to M3 

attid.Avit. In his viov,, o.11 these exhibits would be rulmissible in 

evidence, but who.t wns left fr thl:l Cvurt to c..cciJe was how r.uoh weight 



' 

-

•75-

they would attach to B1V particular docuoent, havillG heard the W10lo 

of the oiroDtancee and haviJlB CQn&idored it in the light ot other 

evidence. 

The Court decided that they "NOuld receive in evidence the 

attidavite tendered by the Prosecution. They adde·d, however, that 

when they caca to <lecido what weight should be o.tto.ched to any 

particular affidavit, they v,ould bear in r.Jin<l o.ey observo.tiJn 11hich 

the Doi'ence might a.cldreas to thee. 

On 19th sei,tcmber, 1945, the o.ff'iclAvit of Colonel Johnston ·._. 

pat in by the Prosecutor. One iJf the Defenoi,u Officers .:,bjeoted to 

three pare.graphs of the attidnvit on the ground that they co.ntainod 

cerely cor:ment on points which it was the Court's wty to deoidoe A 

difficulty arose frorJ the fact that the Court wat know who.t wo.s ·in ·a 

paragraph in order to decide whether to o.cl-:tlt it ·or · not. 'l'he Pr:>aocuww 

pointed out that this was incvitnbly so in a eysteo of Courts Martial, 

unuar which the c, urt vli.\8 judge both of law and of fact. The Court 

cuat, in t'act rencl ther;1Selves, or have reac! to ther.1, the poragropha in 

order that they mieht cJnaider the legnl point; then they raust c!o the 

1.Dpoeeible and say "we ref\teo to ~lovr this to bo ·put before ua and 

in our capacity of judges -.:,f fact, we vrlil i t:;n.:,r~ thtl,J, althou.;Jh in 

our capacity of judges of law we 1::iust c:)neider thoo firat". 

one of the parugraphs · :.ibj~c~~d to was lett out on the o4vioe-ot ill». 

.. 

Judge Advocate, ... ~o reoarked thnt the dep:.mun~ was r.oing rath+-,r outai.Ja Ida 

province. As to the t"NO renaining paragraphs~ the Court · lecidod that thaltl 
. . 

ah01.ud not be entered the worcls "In short such oru.crs o.nd the corryi·ng out 

of such orders was Cll\38 raurder" and n reference to 11o.ocor.1plices 1n ·mo.ss 

IIUJ'der". 

l)uri~ the hoe .. ring of tho <:vidence for tho <!efenco, the question 

arose whether, at that stage :,f the triol, affi<.18vita oade by witneoo&s 

who had been hoo.rd by t ho C urt in persor. coul be put. in, in order to 
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ahow· tne unreliability nJt· of the witnesses involved but ot the 

attic1avita aa a whole, all of thee having been produced~ the ■ace 

War Orima Investigation Unit. 

The .Defence ArBUed that it was essential, in the present oaae, 

where the evidence for the Proseouti;.,n was largely documntary, tor 

the Detenoe to be able ·to challenge the whole aystec where~ that 

doO\IDentary evidence wo.s produced by pointing out discrepancies 

betwen what witne1&es had said in C0urt and what they. had eaid in 

.-1tten ■tatementa not yet entered·as evidence. 

Thia we.., opposed ~ the Prosecution on the sround that the 

exatlination and the oroaa-exar:dnation of the -respective. witnesses 

., . . .... . 

was the proper time to point out discrepancies between the attidavita 

am the ·oral evidence ot witnesses and that 11' the defending otticera 

· had miaeed tt-.L, opportunity, they could n:>t suanit the aftidavit at 

·a tice ~ - the witnesses had no opportunity of explaining the allepcl 

diacrepo.ncy in the course ot their orosa-exara:Lnati;1n. 

The Court ruled that, 11' there were EJ:11Y witnesses wb::, gave evidence 

in Court personally and we~· cross-examined in regard to attidavi tm that 

they had made, am 11' those affidavits were not put in as evidence, the 
. . 

Court W0\lld allow aJ'\Y Defending Officer to put in such atficlAvi ta during 

the course· ot his dcfence, · ror the purpose of establishing the~ 

in which the■e atfitlo.vi ta had been taken. 

, , 
On the other hanc the C;1urt felt that, in the case -:,f witneaaea 

who gave evidence in pers n and were not cross-e.xarained in regard to 

their affidavits, the Court should not a.clmit such ai'f'idavits, because 
• 

they would carry no weight with thera unless aocogpanied by a oroaa­

examination of the witnesses eo that the Court could appreci~te e~~t]J' 

what their ovidence would be in r013aru. to the taking of the .af'.fidavits. 

During the trial of D'ich Killinger and four others by a British 

Military Court~ WUppertal, Nover.iber 26th - December 3rd, 1945, J>eftln 

• 

• 
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, .. "the . enteriJ18 of· tho ilf'tidavi t evidence for the Prosecution, the Defence 

. · applied for one dep::ment to be produced in person. The :;:)ef'enoe had been 

given to understand that too British Of'tio~r in question would be -availablo 

for questi<>ning. The Court decided, after ~ea.ring e.rgur.1ent, that the 

deponent · could net be ~oduoed "without unclue Jeley" ( in __ t~~ wording of 
' . 

. Regulatio·n 8 (i) (a)), and the .. President of the C urt. added the aignilioant 

stateracnt that "we ree.lise that this affidavit busiooss d-:>es oot carry 

tho weight C>e ·the r.lDJl himself here, W3 evidence, antl when it is read we 

will hear what objections you ho.ve 3ot to anything that ~ha o.f'fide.vit sey~, 

and we will give thnt, as a. Court, due weight". The Presicent's words 

mey fairly. be taken o.s e. reference to tho fact that if eyidence ia given 

by means of an affidavit the person providi?J.E; the evidence ia mt present 

in Court to be exa~d, . cross-e~m.ned and re~Jrt\flined. 

Nevertheless, in his suciraing up, the Judge .Aqvooate in the trial of 

Karl Adam Golkol and thirteen ot~~rs, lt,' a Britiab Militar., 00\ll"t, l\lpportal•­

~, l5th - ·21st May, 1946, stressed that: "There is m rule that 

evidence given in the witness box tiust be given more weight than evidence, 

. statements, taken on onth outside the court. As I said earlier, t~o 

• into aooount all the circur.1Stances ••• " A G.iscussion of' the _relative 

value as· evidonce of pre-trial state;aents pr.xlucecl in Court in clocUtlent~ 

fom and of' oral testim·:>ey delivered in the witness box had aria~~--t'rora the 

fact that four of the accused withdrew in Court wholzy or in large p~t 

the evidence which they lla4 given in pre-trial stotemvnts against five 

other accused. D; may fairly be so.id that five accused, P~, Pilz, 

Licb ·rg, ·Thilker and B-.Jtt, were f oun not guilty as a c.1iroct result of 

this fact. There were als less sensational but aimilar recantations 

of evidence r elnti1l[; t o others OLl)nb t _he accused. 

2• The ~clmissibility of Pre-Trial Sto.tements by one 

Accused against Another 

In the Special Order o.ppoint in£; the C n-Jr.lissian which con ·1ucted the 

trial of .ilber t Bury en · '1i lhol.r.l Hafncr~United St£1.t es Military Corrmission, 
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• 
al~Uq; o.t Jll"viaiN,J, ~, lSth Ju:1¥, 1945, powur 11611 e,ra.nt:ed w it to lllle 

such rulf:Js for the conduct of the proceedings, conaietent with the powra . . 
ot a Mili tar,y Cocmiesi :m, as woro deeced neceeeary for a tw.i and tau: . . . . . . . . . 

trial • . The Coa:iiasion announo~d at the outset that its proceedings 
• I • • • 

were to "be governed gener&lly by the rules of pt":>cedm-e and evidence 

~ - laid . do_~ in the Manual tor Cqurts-Mariial with the following changes. 
. . ' .. .... 

Stat~cents oode by the accused in the course of investigatio~ v.hioh . . . . 

appear to be regulor,ly ani properly authenticated will be aclµli tted in 

evi~nce,. subject to such attack as the accused CE\Y desire ~o cake. 

The .. stat~nts cade by the. accused that are o.&litted in evidence wlll be .. . . . .. 

re~e~v~d generally against all o~ the accused subject to such rebuttal as 

the acouaed or any ot ·.theo Dey" elect to mica•••"· . . . 
During the Belsen .Tri~, on the 5th October, objection was raiaed by 

• I ~ ~ , 

Major Cranfield, om ot the Def'~e CoWl&lel, to the admission of an 

. aftidav:L~. ~~ ~ . ~ acouaed Kopper. It we.a suh.litted ~t the attidA91.t -
• • " I ,, : o - • • • , • • • ,. • • I • 

objectionable as evideJ\ce against 11-llY of the other accused. . . 

Major Cranfield pointed out that Ttbile this nttidavit waa adlliasible 

Wlder Regulati,n 8 of the Royal Warront, that provision was oerely peraisaive. 
,, • I 

He called on the C.Jurt t" :-.aject the evidence as being coC,Pletely worthless. 

The i>roae~ti~n's own witnesses had called Kopper an info?T.Jer and one~ 

lied. In support of his argument he quoted a passage from page 94, of the 

British :Marual of Military Law governing the procedure followed 1n Courts 

Martie.ls "If the Prosecut~on find it necessary to call one suspected 

participo.t?r 1n a crir,10 as a witness against the others the :c,roper course ia 

no~arra.ign hio or, if he has been so o.rruigncd, to offer no evidence and 

to take a verdict of acquittal... The ruo.son was clear. The spectacle or 

one criminal turning un his f'cll .>w criminals to save his own akin was not 

~ne which woa attractive to British justico. 
. 

The Prosecutor sub-JittLd that the raeaning of the Regulation 1liffi8 that 

the Court could adrait evidence that would n:)t otherwise be adDitted, but 

t~t ··if· they found that they r:light accept it then they must accept it, 

• • 
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subject to . such weight as they eight attach to it afterwords. The 

C'Jurt had not a <liacretion to a~a •an this evidonoo is legal o.nd we . . 

will accept this part and roJeot that part". The oase cace within a 

specj.fic category mentioned under Rogula~ion 8 (1). An:, deposition, 

any BwrlJBl"Y, or &I\Y exocination onde by W\Y orticer dotailod f .~ tha 

purp:->so by IUV' military authority wae imluJed, anc the· d urt had heard 

that Major Champion nnd Major S:lallwood, (two ottioera who hod appoorod 

as witneaaoa), wore in tact 1'oth dotailod. Rogulati;Jn 8 (ii) remored 

it percisaible to enter evidence by ->ne accused against another. . 

. Repl,ying, 1Major Cranfield eni.J that in hie view the ob·ject of 

Regulatiln 8 (1) was to introduce int.:, the law of procedure governine 

the Court the proposition thnt if ,m\,; of the e.ocueed were proved a cember 

of a unit, then evidence BflO.inet another metiber of that unit 'tlOuld bo 

evidence against the aocusqd, r:ie'req beoauae ha we.a a met1ber of tho un1 t. 

Regulation 8 (ii) did mt re1K1er the at'fidAvit admissiblo. · 

. After quoting Regulation 8 ( i) the Judge Advocate said that he saw 

no reason in law why the Court should reject this affidavit. · They would 

have to read the document and then sq whether they were satisfied that it 

appeared to be nn e.ut~ntio document on the t'oce of it. '!bey must then 

aey whether it was a. document which would help in provine, or · disproving 

the Ql-1 'll'ges. · 

The Court decided tho.t the document would be tldmi tted, while 

reserving the right to judfle whnt weight to place on it. 

One view of the nttitude which a court might possibly be expected ~o 

take towards such evidence, v,hother in aft'ido.vit fon1 or f'rora o. "live" 

witness, is provided, however, by th? Judge .. idvocnte in the trial of 

Werner R0hde and eight others by o. British Military Court o.t WUppcrtal, 

Gerrnaey, on 29th May - 1st June, 1~, wh0 in his sl:lh-ming up, pointed out 

that a grent eal of the evidence in the case was provided by accomplices 

• 11 that i:a, pera ns wh~ ore also cherge<.l, or ebvi-:>usl.y c ulc! be charged, with 

having taken part in the so1:1e o "fenco . 11 He warned the Court "that tho 

. , 
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evidence ot on noooaplicc ::uat bo rego.rdod alwa.Ya with the groateat 

auapioion. Ivery aoc:.>1':lr,lioo is giving evidence whioh ia ot a tainted 

nature. He Cl\Y have~ roaaJna for 11Jt tollins the truth hiaaelt. 

Ho cq be trying t.o exoulp~te hicael.1' and throw the blame on aOtlD~ 

elae, and there ma_.y be o. humred and ~ne reoaomwl\Y be should. not be 

telling the truth.... This u:>es not cean that you cannot believe him or 

you cannot accept the eviuence of an ac00L1plice, but it ceana that beton 

you do ao you I21Bt first o~tion yQuraelves ~n th~so lines. It, havina 

done ao am. in spite of having so warned yourselves, you belwve that what 

he ia ~ins_ 1s true, you are per:foctl,y tree to act upon his evide_noe." ,.-1 

He added.a "When you are l ,:x>king for corroboro.ti .·m of an aooomplioe1•1 

evidenoe, omacoouplice cannot co1Tob·,ro.to nnother." 

In making these remarks the Judge ~vooate waa applyina to the oaae 

the praotioe followed in English Criminal Law, according to whiob, "1'here 

a wi tneaa we.a himself an Accomplice in the very crime to which an incliotment 

relate■, it is tho duty of_ the judge to caution the Jury atrongly u to the 

·invariable danger of convicting upon such evidence without COlTOboration. 

Moreover thia corroboration must confirm not raerely a material particular 

ot the wi tneaa 'a story, but sou) particular which c::>nnecta the prisoner 

hicselt with it., ••• Corrob?rt1.ti .;n by nnothcr accomplice, or even by 

aeverol accor,iplicea, does not suffice ••••• But these collJOOn-la ruloa ea to 

the nece■aity ot corrob-~rnting nccoi:iplicas oraount only to a caution and 

not to a OO~d. II ( 1 ) 

101 The AcbAiaaibility ot Hoersw Eyidenco 

J'Urther exomples of too ooro drastic rules of evidance permissible 

before courts tryill! wnr criminal.a ere found in tho frequency with whioh 

"heorsq" evidence is admitted. F:,r instonco, in English Civil Courts, 

aubjeot to excepti ns, a statecent, whether oro.l or written, mado by a 

person who 1a not called s.s a wi tnoas ia not oonssible to provo the truth 

(1) XDnr\Y, Outlines ot Crimlnnl. ,Law, 15th Edi ti~:m, PP• 459 - 61. 



,-

1 

ot W'\Y matter c·)ntninel in that atnteoent (soe Harris end WUahere•e 

Crir.u.noJ. .Le', Soventeenth Edi ti1>n, P• 482 )·. Such evidence ia renuered 

p~~sible ~ Reg~ation 8 (i)' of the Royal warrant provi~d it so.ti.stied 

the conditions laid dow therein.(1 ) In the Bels&n TriAl woh ~eorae.y 

evidence was o.dcitted, including sotl8 c;,ntained in the t:U'fi'9Bditu 

entered. 

111 .t..oouaed not Enti tlecl to the '18hta o!, a Prisoner 

of War aa Regards Trial 

In the trial of' General i"1t ,n Dostler, Co.:mander ot the 75th GGIIU\n ' 

Aley Corps by a United States Military Co,.lili.ssi'on in Roca, 8th • 12th 

October, 194-5, and in the Trial of' General Y8D&Shita by a United States 

Military Tribunal at Manila, Philippine Islands, October 29th - Novsber 

7th, 194-5, the Defence unauooess:t'ully claimed on behalf ot the accused and 

in v 1nnection with their trial the benefits of' the i929 Geneva. Prisoners 

of war Convcntbn. The rtiply ,:,f the Prosecutor in the 1"0:rcer trial was "' 

that the provisi,>ns o't the Geoova Convention with regard to · the ~ial ot 

pria·,ners of war, which the Dcfenco had put forward, pertained to ottoncva 

co.i.mltted by a prisJncr of war in captivity; and diu not pertain to ottenocs 

comnitted agai.nst the Law of Nations prior to his becocdng a prisoner of 

war. 

If the orgwaent of the Def cnco regnrcline the interpretation ot tha 

Genova Convention were correct, it w:>ul<l have far-reaching c ;nsequenooa wl.th 

re!-,arc! to the trial of such war cri1:li.nnls o.s hnd boen members of t~e arce<l 

foroos ,:,f the elVJti\Y and had therefore, n being co.1)tured, acquired tho 

status of pris mers f war. Wor Cri!:linols would be vrotoct~d by Airticl 6j 

of the ~neva Conventi0n whic~ pr~vidcs theta "A sentence sha.ll only 

be pronaWloed :m o. prisoner f wor by tho sono tribune.ls anJ in aco?rdanco 

-with the snrae proce :iure o.a in the caac of persons belongine t 0 the anned 

forcu. of the cletaining Power." This JJ.1ticlo would guaranteo then, wi. thin 

-----------------------------------
(1) See l)• 72 



the United States juriadiotion, tho statutory ■ateguarda ot the Artiolea 

ot War and tho pr~tection ot the · "clue prooeaa ot law" olauae ot the 

fttth ,wendment, and in other Juriadictiona all the prooeduNJ. rights · 
• L • • 

granted by the law of the oapturin8 State 4'o ita own aol41era. 11\arther-

m;,~ the interpretation ot the Defence 1Duld cake the provision■ ot 

Al"ticlea ~ • 66 ot the Geneva . C!)nvention applicable. It would the:retore, 

be neoeasar,y tor the authorities instituting the prooeedinp to notify 

the Npreaentatiw ot the irotecting Power (Art. 6o), the representative 

ot the protectilllJ Power wo.uld have the right to . attend the heai'ing ot the · 

caae (Art. 62, para. 3), the alleged war criJi1inal 1Duld hde· the right ot 

appeal as&1.nat 81\f aentonce against him in the aam manner aa pera·.>n■ 

belongins to the arms~ tori•• ot .tr..e detaining Power (Art. 64.), aentenoea 

pronounoed against pri~one~s of war w-JUld have to be' oODIIIUlioated izllmdiateJ.y 

to the llrotectiqJ Powr (Art. 65) and, if sentence of deClth wen paaaed on 

a priaoner ot war, a COL'IDWU.C&tion setting forth in detail the nature and. 0 the 

oircumatancea ot the ottenoe wuuld have to be &.ddressed to the repreaentative . . . 

· ot the protecting Power for trMscieaion to the Power in Yihoae armed toroes 
• I I 

the priaoner aerved (.JU't. 66, paro. • . l)J ·. and :l-t would, tinal~, be forbidden 

to c~ out the aonte~ before the ezpiration of a period of at least three 

months trom the date of the rec~ipt ~r this cormnmication by the proteotin.g 

Pow_v _(Art. 66~ para. 2). 

The J41litar)' Ca.:oisaion in the Doatlor trial deoi~d that the prov1■1ona 

ot- Art. 63 ot the Geneva Conventi·Jn were not applicable to tho oaae. Aa 

ia cuatocar,y, the reaa.:>ns of the Military CooDiaai:>n were not given. 

The decision of tht: Military Cmrr.d.aa:lon -on this point ie in aco~oe 

w1 th the deciabn of thE. cajori ty of the Supreme Court of the Un;l. ted States 

in the cue ot the Japanese General Yamashita (delivered on it.th Jebruary, 

1946). The Supreme C:Jurt, per :St->ne, C.J., held tho.t Art. 63 (and Art. 60) 

of the Geneva Conv~ntiun hnve reference Jn]J· to offences ooumitted by a 

prisoner of war 11hile a prisoner of war anJ not to violations of the law ot 
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war coumlitted Ylhile a corabo.te.nt. This conclusion ·of the. majority of the 

Supreme Court is based .up~n the setting in "'1ich thee~ ~icles are placed . . 
in the Geneva Co~vention. Art. 63 of the Conve~tion appears in Part .3 

("Judicial. suits") of. Chapter .3, entitloa. "Pono.lties applicable to Pr~so~~ 

of War." Thie fJn.18 part of Se~tion V, "Pris~ners• · Relationa with tho 
. . 

Authorities," _o~· o~ thl sections :>f title ·III, "Captivity," All. takun 

together relate ,'1U3 to the conduct anu control ot prisoners ~r W8J.· while in 

captivity; Ohap~er ·3 is 'o. comprehensive description · of· 'tho oubste.ntivo 
' ! • . . 

offences which prlaoners of war ciey- conmit during their impri~Jment, ot 

the penalties which may be imposed on account of such offences, am of the 

procedure by vilich guilt~ be adjujged and sentence pronounced. The 

maJ>rity of the Suprece Co·1.1rt therefore thought it clear that Part 3, and 

Art. 63 which it includes, a:pply only to judicial proceedings directed ... , . 
. . . 

against a prisoner uf war f or offences cormtted while a prisoner of war. 

Mr. Justice Rutledge, in his minority ~pinion, in which Mr. Juatice . ' .. .. 

Murphy .1oine~, ht:id that the conteitt in which .Arts. 6o . and 63 are p~~ 

did n~t giv~ . EU'\Y support to the argut1ent or the oaj~rity of the Court • . 

Neither ,art. 60 n:,r Art. 63 c~nta .ned, in the ;;>pinion of the minority, such 

a restriction of ceaning as the rao.jority read into thee. ·In the absence of 

aey such liJ:litation, it would seem tha.t th1:3y were •intended to cover ru.i 

judicial procee<lings, whether instituted for crimes allagedly. colllllitte.d 

before th,e ca.p_ture Jr later• In Mr. Justice Rutle-:'!,ge 's opiniGn, policy 

supported this view. For such a c~nstruction was roquirod f9~ the security 

ot United St~tes soldiers, taken pz:isoner, ns r:uch as for · that of ~risoner~ 

taken· by the United States. And the or;,posite view would leav~ _priooners of 

war open to any form of trit\l and punishnent, for offences ~ainst the law 

or war, which their captors might wish to use, .while snf'egu~~n? th •r.i, t o 

the extent of the treaty limitativna, in cases of disciplinary offences. 

This, in ll18l\Y instances, the minority c Jntended, would be to mako the treety 

strain at a gnat and swallow a cDDel. 

I 
I 

, ... . 

.. , 



The "1ow thn.t Nl allegod wo.r ~na.l 1a not ontitlod to tho 

atatu■ at a priaomr of war was, tx>"wowr, t olcen alao by tho •ronoh 

Oour de Ou■ation in th9 appeal. of lbbort Wo.gntJr, Bx-C-mtloitor ot 

Al■aoo, and otbam aaa.tn,t tho eontonooe ot doath pas■od on. them by tho 

Permanent Kilit!'.ry Triwnal at Strasbourg on 3111 Kq 1946. Tho 

attitme ot tho 0oun on tho quoation horo unlor cli.aaw1a1on aroaa out 
. . 

ot om at ~he losa in'portamt argumnta pit forward by tho a.ppollnma, 

a plea put fol'Waro. by \lagnor, !Whn and Sohuppol, am baaod upon tho 

al.logo<i Violation of Mt,156 of tho Oodo do Just199 liIJ.lU!dio,ola.iming 
that tho MUUlary Tribunal was irrogularly ooq>oaod boomao Wagnor had 

tho rank of a Gonara.1. oomonding an Aley Corpe am tho Tribunal oould 

not, thorotoro, properly bo proaidod over by a Ool.onol. 
.. 

Tha Judpont of tho Ool,trt of Appoal. pointod out that, aoooiuillg· to 

Art,5 ot tho Ordinanoo ot 28th August 1944, "Por edjudioating on war 

or!moa tho IW.itar,y Tribunal ah.oll bo oonstitutod in tho '1183 laid down 
. 

in t m Mt 4o Jnatioo ~itntro." 

Tho pn,vi■ions of Art,10 ot eog. an:l 156 ot the Oode c!o Jptloo 

)U;U.tai£o, whioh variod tho ooq,osition ot Military Trib.anale ~ 

to the rank: of the aoouaod, applied only to 1'ronoh ml.liar, penoAMl 

and to person■ troatod as auoh. 

. . Parasr&Ph 13 ot Art, 10, e.ooording to Whioh Military Trilww.a 

oallod upon to try prisoners of war aro QOIDPOSOd 1n tho aamo wq a.a tor 

tho trial of Pl'Onah military porsonnol, that is acoording to rank, 1110'44 

not bo appliod to Ybgnor, who was not eont botoro a Military Oourt as 

a priaoner or· war. It 1s thoroforo right tba.t th.o appollanta •~ 

brought botoro a Military Tribunal oompoaed in aocordo.noo with Arta,156 

anl 186 ot tho Oodo do Justioo Militniro. 

X . X X 

(Thia aeotion- on the rights of the DOoused io to be oompleted by 

the addition ot a tow additional. rolo,-ant proviaionn and a final paragro.ph 

us to b8 added ewmarising how tho contents of the sootion demonatrato tho 

~ in wbioh tho regulations, undor whioh war orima trials aro hold," ropro­

aent an attompt to soouro to tho aoousod his · right to a fa.ii- trial while 

ensuring that tho obvioualy guilty shall not escape punishroont booauso ot 

legal toohn10al.itioa. 11 ) 
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........ 

A. Lep.J. Baa1a of the Tribunal, 

The Lonclon Agreement.• The Charter.• 
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Introdu.otor.,... The Berlin Protocol. • 

I. JµFisdiotion ovep Ottenoes. 
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o) Crimes against peace. 

d) 

II. 

· The supreme crime age.inst humMity.-
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Note to Doo. III/107. 
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A, LEGAk BASIS OF THE TRIBUNAL. 

Tho Nuremberg Tribwlal found its being 1n the. . 
.Agreement entered into in Londcm on August 8, 194,5, by tbs 

Pour Major Powrere, in which they provideo·tor the eetabliab­

ment ot an International Military Tribunal' for the trial ot 

war criminals whqse offences have no "particular geographioal 

location", and,' ·in an Annex to the Agreement, they prodde4 
also a Charter of the Tribwlal setting forth in 30 artiolea 

the oonatitution, jurisdiction and general prinoiplea, am 

power■ ot the Tribunal, the procedure -to be followed in~ 

course ot the preliminary invostigati.ona and conduct ot ·tbe 

trial, and the provisions concerning the juipnt and sentenoe.(1) 

In aooordo.noe with Article 5 of the l\greement 19 
(2.) . . . 

Governments of the United Nations have expres~-. ._hetr 

adherence to the Agreement, and the Charter, both ot whiob 

had been concluded by the Fo.ir Powers "acting in the intereata 

(1) 

(2) 

Af;eement by the Government of the United States of America, 
t Provisional Government of the French Republic, the 
Government of the United Kingdan of Great Britain and 
Northern Ireland and too Government of The Union ot . 
Soviet Socialist Republics for tho Prosecution am Plmiah­
!'9nt of the ~ or War Crimina.ie ot the Eur an La.a,L 
I f:.1141 on on· t August, H.M. • • . • . bb68. 

These Governments are the following: 

,• 

Greece, Denmark, Yugoslavia, the Netherlands, Ozeohoalovalda, 
Poland, Belgium, Ethiopia, Australia, Honduras, Norway, 
Panama, Luxeoburg, Htdti, New Zeo.l.az¥1, Imio., Venezuela, 
Uruguay, ~~d Paraguey-• . . 

• 

• 
i 
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ot all the United ?etions~ (1) 

The edtablishment of the Tribunal ~as a natural 

and l9g:l.oal outoane of the lllllnY doolnrations 1!¥1de tran time 

to time dur1:ng the- recent ,mr by the Gdm,rnmenta ot the 

united Nations of tbqir intention that War Oriminaia shC\lld 

be brought to justice. ·( 2) ld'ter reoalling in the Preamble 

.t~t, in accordance with the Moscow Deolaro.t ion ot 30th 

. Ootober 19lt3, those Germana who have been responsible tor or 

have taken a consenting part in atrocities ard orimea w~l be 

"sent baok to. the countries in uhioh their e.baninable deeda 

were dcne" in order that they my be tried by the NationAl 

Oourta of those oountries, the Agreement provides in Article 

1, as .. o.lrea.dy itldioa.ted, that an International Tribunal ahaU . , 

be established "for the trial of war orim:inals whoae offences 

have no partioul.ar geographical location", these being the 

This deoision of the Signatories is rilso re-stated in 

Article 1 of the Chnrter itself with the addition that the 

Tri~l shall be established for the just and prompt trial and 

punishment of these oriminals. 

The Tribunal was invested by the Charter with power 

to .try and punish persons who had oanmitted orimes a gainst pea.oe, 

war crimes and Ori.mes against hunanity as defined in the 

Charter, 

In its Jud8'}ll<nt the Tribunal stated that in creating 

the Tribunal the Signa.tory P0wers "hllve done together what any one 

of them might have done singly; for it is not to be doubted 

---------- --_____ ,;,.,_ _________ _ 
(1) 

(2) 

The Preamble to the Agreeroont, paragraph 4-, 

See, by this Rapporteur, Historical Survol of the Problun 
of Violations of Hy.man Ri@jts, Part II, 93§!..1§4.5, 
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that My nation ~:a..'\s the right thus to set up special courts 

to administer law. With regard to tho constitution ot tho 

oourt, aU tho.t too det'el¥18.nts (m,re) on~itled to a.ale (wo.a) 

to receive a. fair trial on tho f,;lot& and law". ( 1) " ' " 

In addition, the Tri~l ~xpresaed the opinion that 
•• I . . • 

· the. awdng of the Charter was the exercise ~t the ·acwereilfl 

legialatiw power by the countries to which tho German Reiab 

_ unoonditiooall.y surrendered; and tho undoubted right ot these 
. . 
oountriea· to legislate tar . . the oocup.ied territories baa been 

' (2) . 
reoogniiled by the 01v1liaed world. · 

These briot staten~mts of the Tribuna.l, as well: aa 

the relevant provioions of the .Agreement Nl?- tho Charter, 

raise a mmaber pf intrinaio problems am..- questions as to the 

exact status ot the Nuremberg Tri~l an1. its militnry, 

iutemational, judioinl .and ad hoo .oharn-~-':.eristics rmioh are - . · .. 
l' .. , 

ot primnry relevance for aoaesaing properly the importance ot 

the . ffuremberg Trial nnd the. authprity of the Nurauberg Jude,nent 
. . . 

tor the developmont ot International Law in general, and 1n the . . . 
. . 

aphere of the protection of hur.llUl rights in purtioular. Here, 

the problem also arises \1hothor nnd to ,mat extent the attitude 
.. 

ot the-Tribunal with regnrd particularly to tba quostion ot 

viola.ttons at humo.n rights which ocme ·within the noti on of 

' orimes against humanity, nnd its interpretation of the law in 

general, was or ia binding for tho· decision in ot ~r cases tried 
' . 

or to be tried before other courts~ be 1.t the International 

Military Tribunn.1 for the Far F.ast, or nwdcipal, ooou;pational 

or military tribunals of other United ?btiona o r ottier oounttiea. 

----------------- ·--·-----------
(1) 

Jud&18nt of th~ Inte rnationo.1 Militaxz Tribunlll for tho 
Tr of German Major War Cr.imincl.a# ~emberg l.946, 
H.M. S. O. , Ond. 6964., p . _ '.~. 

(2) 
Ibid, p. 38, 

• 
, 
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Analysis of all these highly important problems oan 

howeve~ ~ .ma.de only after all preliminary questions as to .. . . . . 
1;he law of the aw.rter, a.a well as the exposition ot the 

f&l;)ta related to the violatiom of humnn rights, as they 
. . . . 

have been. established by the Tribunal, have been dealt with. 

They oust therefore be lef·t tor one of the oonoluding seotiona 

of this pa.rt of the Reporto 

In aooordanoo with J.rtiole 2 of th~ Charter, the 
.. 

Tribun:aJ. <Qlsisted of four members, each with an altornate, 

one ~mber am one alternate ho.ving been appointed by eo.oh ot 
. . 

the Signatories. (1) 

B. JURISDICTION OF THE TRIBUNJiL. 

Part II cl the Ovirter of the International 
I 

llil:Ltary ~~uMJJ at Nur~mberg (2) whi~h sets forth the 

juriscU:ot~on and general p~inoiples to bo follo.red in tie 

oornuot of the trial of the ma jor war .crindnals of the 

(1) 
These members wore the foll~ng: 

. . 
Lord Juatioe LAWRmOE, Member for the Unit<.>d Kingdan 

of Great Britain and Noi-thern IrelandJ Mr. Justice BIRKErT, 
A1ternate Member. ~ 

. . 

Mr. Francis •BIDDLE, Member for . the United States <1 
. Amerioa; Judge John J,. PJJU<:m, /J.ternnte Member. 

M. le Professeur Donnedieu de VlumF.S, Membc::r for the 
French Republic; M. Le Conseiller R. Fl.LOO, 1.1ternate Member, 

Major General I. T. NlXl!rCHmKO, Member for the Union 
of Soviet Socia.list Republics; Lieutenant Colonel A.F. VOUlHKOV, 
/~ternate Member. 

Lord Justice Lawrence w~s elected President of the 
Tribunal tor the Trial ,,_.:, Nuremberg, in o.cordance with Article 
4 _(b) of the Charter. 

i 
(2) Charter of the International Military Tribwla.l,annex.ed to tbe 
Agreement for the Prosecution and Punishloont of the Major War 
Oriminals of the airopean Axis, signed in :Wndon, on 8th August, 
194-5. 
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luropean .A.xis oountriea, and in partioular it■ Artiolea 6, . . . 
7, 8 am 9, is teohnioally spealcing tho lmr wbioh the 

CJi\&rtor required the Tribmw.l to admin1ator, and by wbiab 

the Tribunal. was bound. 

Artiole 6 provides that the Tribunal "shall have 

tho power to try and punish perama who, o.qting in the 

intoroats ot the &a,ropean Axis 00W1triea, whether as 

individual.a or as members of organiao.tions, oamd.tted 8DJ' 

ot the tolloring orimes ". Aooording to the apeoitio 

provisions ot this article "the following aots, or any ot 
I 

tl\em, o.re orimes caning within tho jurisdiction of the 

Tribunal tor whioh theJ:e shall be individual reaponaibil~ty:• 

"(a) 

"(b) 

Orimeo a.iJl.iriat penoe: ~ly, pl.8nning, pre• 
paratlon, ini tlo.tion or waging of a war ot 
aggression, or a war in violo.tion of international 
treaties, agreements or - -assuranoe■, OJ,' participa­
tion in a oamnon plan tJr oonspiro.oy tor the 
aocanplisbnont of any of the foregoin(U 

. 
War or1mes: namely, violations of the laws or 
oustans of war. Such violations shall inclule, . 
but not be limited :to, murder, ill-treatment er 
dapoJtp.tion to slave lnbour or tor an, ot~r 
purpose of civilian popul.o.tion of or· in occupied 
territory, murder or ill-treatment of pr:1,aomra 
ot \781' or peraws on the seas, ld.ll:ing of hostasi,a, 
plum.er. of public or private propei.-ty, wanton 
destruotion or oities, towns or villa.gos, or 
devastation not Justified by military nooessity; 

Crimea a,sainst humanity: namely, murder, effir­
mination, enslawment, deportation, and other 
inhumane aota caiinitted against any civilian 
~opule.tion, before or during the war, or per­
seoutiona on political, re.oial or reli()ious ground8 
in e mcution ot or in oonheotion with any crime 
within tne jurisdiction of the Tribwwl., whether or 
not in violation of the domeatic law of the oountry 
whore perpetrated •. 

.. 
"LBede~a,. o:igan:i.s~· ~1;1; .'.~~e~·gn·~or~··-nnd nooomp-li·oea ·. ·. -> • 

partioi~o.tinb. ~'l ~?';' .. t ~ U·~·:.~-;i~n or ox•;miti~=-; .tit.· ,.OOlllllpn . 
plan or oonspiz- ~:·,,'/ ·c;u cwJaU·.; ·any of tho <?'dro . . · iblOs ~ 
reaponsibJ.o for ":-..11 acts :p6'rfortJJOa · by, ··lny ·pc~ · 1n oxaoution 
ot suoh plan:i. " · · · · · .. 

• 
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... 

The D.b~ text of sub-po.ragraph (o) is .the ~~h 

text as amended by tlw. Berlin•Protoool ot 6th OotobOl', 1~5,(1) . . . . .. . , . . . 
by v~ ot: wbi~ the· eemi-oolon originally put betwoe_n "tbe 

.. . . . .. 
~• . ~ ~o~ perseoutionB '! was replaced. by a oamne. toUowing 

the cli~~p~ which had "8en found to exist between the 

originals of .Article 6, paragraph ( o) of the CJlarter in 1be 

Ruaaian languo.ge, on the · one ham• o.nd the origina.ls in t be 

Bnglieh and Prenob l.o.nguages, on the other• all: ot which ba.w 
' 

e~·authent~~ty. 
. -

Oonseqaently, the Protoool deolAres _that J.rtiole 

6 (o) . in the Russian text is correct, and that tho ~ and 

. intention at t~e Agre~ and Charter require that .the aaid . 

semi•oolon in the F.nglish text shoul.d be ohanged to a ocama, . . 
am that the French text sho.ild be. amended to read as follon: 

. "LES OR~ CONrRE L'HUMANITt, o•est A dire, . 
· 1 1assassinat, l 1exte~ation, la r&~ion en 

e~olavage, la deport~tion, et tout nutre aote 
· inhumain oonmls ooatre toutes populations civil.es, 
avant Q\.\. pendant la guerre, ou bien lee pers&outiona 
pour des iootits politiques, raoiawc, ou rell.g:leux, 
lorsque oes aotes ou pers~outions, qu1ils aient 
oonstitW OU non W'}e violation du droit interne 
du pays ob ils ont &ttS perpetr,s, ont .St& oamila 
A la suite de tout orime rentrant dans la ocmpetenoe 
du Tribunal, .ou en liai.son .aveo oe crime". 

The original ~enoh text of /,rticle 6 (o) prior to tho 

.,,,,..,ment, was as :follows: - \ .. 

"LF,S <JUMES CW?RE L' HtDUJUrt: c I est A dire 
11assassinnt, 1 1exterminntion, 1n reduction en 
esolavage, la d~por,;ation, et tout autre acte 
inhumain oamd.s oontre toutes populations oivilee; 
avant ou pendant l a guerre; ou bien les pertr&outiona 
pour des motifs politiques, r aoinux, au religleux, 
coomises Pl. la sl,lite de tout crime rentrnnt dans la 
compete~ du T,:-ibunal International ou s•y rattacbant, 
que oes per~outions aient oonstit~ ou non une violation.­
du droi t interne du pays ob el:,J.es ~ .St, perp&tr4es. • 

( 1) or· Charter drawn up 
y t Governments who oonol e Agreeme~t .of 8th 

August, 191+5; published in "Trial of the Major war· Crind.nala 
before the International. Military Tribunal", Vol. I., 
otfioio.l. Documents, ffuremb r g, 1947. 
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1 l i : The oarreotiona made by tho Borlin Protoool have 

an important bearing on the interpretation of the notiqn ot 

~~• ;_ap.inat hUllllnity. ~h8 oonae~noe is also that ttJe 

words, "in .e~oution of or .in oonneotion ,nth any o~ :1'i,tb:ll1 

t~ jiµ"iediotion <:£ the Tribunal" reteJ;" . now to the whole text 

~t Ariiole 6 · (o), <1>. 

It baa been said at too outset that the Charter ia 
~ ' 

the law by \lhioh the Tribunal was bound. . The goneral. at.ityde 
· ot the Tribuntll iJl regard to this partiouJ.a.r _question tound ita 

, . expre■sion in the Jud~nt whioh says that "tho law ot the 

Qlarter is deoiaive, a~ binding upon the Tribunal." (2) ~ 
to th~ character ot the Charter :ltaolf the Tribunal made the 

toll.Oring deolnration, which has already t.een referred to in '."'""i 

po.rt when dis~ssing _the legal basis of the Tribunal: 

(1) 

(2) 

(3) 

"The .$ld.ng of tho Charter was the emro:lae ~ 

the sovereign legislative power by the countries to 

~ioh ~he Germon R8 ioh unoonditionally surreniered; 

o:rd the _undoubted right ot these countries to 

. ieg1slate for the occupied ter:ritorios has been 

recognised by the civilised world, The Charter is 

not an, arbitrary exercise ot po.ver on the part of the 

victorious nations, but !n the view of the Tribunal, . . 
I a~ will be shown, it ia the expression of international 

law existing at the · time of its creation; and to that 

· extont io itself a contribution to international ' . 

: law". (3) 

See under I (b), Jurisdiction over Orimes against Hwmnity. 

The Jud8JD8llt, P• 3 • 

Ibid. , p. 38. 



-9-

The Tribunal was of oourse bound by the law ot the 

.Charter also in rogard to the dofinition which tho Olartor 

: gives both ·of . war crimes and orimos against humanity. (l) . . 

Thie particular question ia tho subject of somo s :i,1eoifio and 

more elaborated statmnents mado by the Tribunal. in tho Judgnem. 

Betore caning however to the exposition~ what was tho attitudo 

or the Tribunal to the substantive law as laid down in tho 

·. Olarter, it will be nooeosary to analyse first, but WJ brief'l3 

as possible, the relevant provisions or tho Olarter and to 

'point out thetrmoet -oharactoristio features. For only 

through the oxaminat ion of tho rules laid ~own therein and then 

by contrasting with them the manner in ,-rhich tho Tribunal 

applied theso provisions and tho offoot it go.vo them in its 

oonsiderations and j~e,ncnt oan m, find o. correct answer to the 

question to what extent am in what way human rights violated 

by various crimes arc or arc not vrotecto<;l by the existing IUles 

or International Law. When disc-ussing ~o attitude of the 

Tribunal, we shall take into account only it.a general considera­

tions, reserving a detailed ~Xj_)Osition to .. o. ~her Section of 

this part of the Report whe1>J the s ubject of violations of tho 

ri@lta of . the victims will be l?resented. 

I. Jw:·isdiction over of'f cnces 

!L.:. War Crimes. 

In contradisti nction t o hostil0 n~t s of soldiers by 
. . . 

which the l ntter do not lose their :i. ri viluge of bei ng treated as 

lawful members of u.nnod forcos, and il. c ontradis tinot,ion to all 

(1) 
file.: J\.ui{9ncnt, p . 64 
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aorta ot toroe or means applied by a belligerent againat enemy 

amed toroes __ end <?ther ·ene°" persons or property, and directed 
'. 

to the OV'erp~r~ ot the enemy as well as to the oooupying 
' 

a,M1 administerµig ot the ~ territory. by. all legitmte 

meana, war ar:lmas in1he occwontional age tlre auoh not■ at 

soldiers or other individUDJ.s whioh oonnitute violations of 

the l.awa and oustau ot warfare, They inol\¥1.e aote oQntrary 

to International Law perpetrated in violation ot tho lawa ot 

the ~1m1l1als 1s own State, as well·as oruninai acts ocntl'61'Y 

to the laws of war oamd.tted by orde:r ~d/ or on behalf of the 

enemy State, Suoh aot■ constitute violations at nunioipal 

penal laws, of international. oonventiona, and of the gener(l]. 

prinoiples of arimina.l .hw o.s derived tran the m-1mtna1 1- cl 
. . 

all oiviliaed nations, . To that extent the notion ot ~ 

crimes is be.~ on the view that States and their organ~ are 

sub~ot to criminal ~sponaibility under Intemational Law, 

The ri&ht of the belligerent ·to pwu.sh dur~p: t~. 

war• war ar1minala _as tall into his hams is a '7ell-reoogn.1.sed 

prinoiple of I~te:rnational Law, It is a right of whiQh be 

may effectively a.vaU himself after he has oooupied all or part 

of enemy territory, an:1 is thua in the position to seize war 

oriminals who happen to be there. He may, a.a a condition at, tbe 

armistioe, impose upon the authorities of the defented State 

the duty t~ ham over persons ohnrged with having ocmnittod war 

orimes, re~ss of whether such persons are present in the 

territory actually oooupied by him or in the torritoey which, o.t; 

the suooesstul end of hostilities, he is in tho position to 

oooupy, For in both oa ses the aooused are, in effect, in his 

power. And althou{, the TreRty of Peace brines to an end the 

right to tl'oseoute war criminals, no rule of InternatioMl Law 
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pre.ant• the victorious bdlligerent from imposing apon the 

defeated State the duty, as one ot the provia~ona• ot the 

anaiatioe or ot the Peaoe Treaty, to surrender tor trial 

persona aoouaed ot war orimea • . (1) 

In ~pite ot the unitCl"lll de11pt1on ot ffi10WI !91• 
aa war orimea, . a number ot ditterent kinda am typea ot wnr 

orimea oan be distinguished on aooount ot the eaaential.ly 

different obaraoter ot the aota, namely: a) aooorcling to 

whether these aota have been oamd.tted by members ot the 11\1111 

armed toroea or by 1nd1 viduala who belong to or represent 

enemy authorities other than military, or are aQting in tbie 

interest ot the enemyJ b) a.ooording to what rights ot 

individual persona or groups ot peoples have been v1o1Ated, 

awJ/or what legitimate interests ot other belligerent• or 

general interests ot the ocmnunity ot nations have 11een 

cutra.ged. 

It will be obaerved that, without exoept:l.on, all the 

orimea apeoitioally enumerated in .Artiole 6 (b) of the Chaner 

aa oonatitutingwar orim11 in their teobnioal •~••• an 

o,11191 wbioh oonat1tute attaoka on tu 1n11egrity at tbe : . . · 

pltriloal being of in41Y14ual• or s,cq,a ot peop:s.• and of 

popeny, tlml Violating tlw ~t lwn rilll'•• M,. 

fl,011 the law aa atated in that artiole, and 1n partiow.ar 6-aa 

the W01'4a: "Such 'Yiolationa (1,e, ot the lawa OI' ouatan• ot 

war) shall inolude, but not be liJllited to, ... " it 1a olear 

that tbeae orimea are not the only one■ whioh the author• ~ 

tbe Cllarter had in m:11¥1 and with wbioh tho Tribunal wa1 

(1) 
' L, Oppenheim, Intm'!!;t1~ ~, Vol II. , Sixlll 

JIU. tion, Longmuv, Green cl Co, ,£~cm, 91.4, PP• z..so-.a.,,e. 
A■ to examples in the pa.at ot proviaiona of the ~ 

freatiea imposing upon the defeated State tho dut1 to Nlftlde 
tor trial ot persona aoauaod ot war orillioa, aee, by tble Rappofteurt 
H11torJ,oa1 lw:!!Z of the Problem ot Violatiop• ot J;hftp 1,1,8$!• 

i-· ' • ,,. 
4 • • ,, , .. , ,. • 

1 • • .. ~ .. 
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e~oted to be oonoerned in the Trial. It :follows al.so that 
not oniy OX":lmes o:f the o.trooities type but nlso violations of 

any other iaw or oustan ot war may bo ooneidered wnr orimea 

µTeapeotive of '7hethor suoh orimes might or iid.,;it not. violate 

oertain human rights and j£ 1n ... tho J.a.tto1·~"9a they oonatiwte 
. ' , . 

. a pq:rel,,y technical offe~e only. 

We shAll see later in more detail and in too lif#lt 

of the Indiotment a?¥1 the Jaie,oont what human rights haw in 

tact been violated iJ1 oonneotion with speoitio war orimea . . 

ocmnitted, o.ni how they have been violated, Here, we are only 

ocaoerned with the law relating to war crimes, As baa already· 

been pointed out -t 1e Tribwlal consi~~ i tselt bound by the 

Charter~ in the definition whioh it g:l,ves of war QrinMla • 
. 

However, the Tribunal stated tho.t the ~iJoos defined by Article 

6 (b) "were already reoognised as war crimes under International 

Law. They were covered by Artioles 46, 50, 52 am 56 o:f the 

~ L,iue Convention af 1907, and Articles 2, 3, 4, 46 am 51 ~ 

the Geneva Convention o:f 1929. That violntions o:f these 

provisions oonstituted crimes for which the guilty individual.a 

~~ punishable is too well settled to admit of argwnen't•.(1) 

H01Vever, when explaining the law of the Ohorter in 
: . .. \ .. . 

ooMeotion with the criminality of the planning or waging of a . . 
war of aggression, and in pnrticular when df?a.ling with a 

fundamental plnoiple . of all law that there oan be rio punishment 

ot crime without a pre-existing law, the Tribwlal founi an 
. ' 

opportWlity oi' touching iooireaUy \ '.}:)O!l. this question and expressed 

itcs view in the following way: .... ... ... 

----------·--·----..-.... - ... - -------
(1) 

The Jud~nt, p, 64.. 

. 
✓ 
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"The Hague Oonvontion ..Jt 1~7 prohibited 

resort, to cortain methocla ot waging war. Theae 

inclw!ed tho inhumane treatment ot prisoners, the 

employment ot poisoned weapons, tbe . iq>roper uae ot 

tlaga ot truoo, · and a1Jailar matters. Kaa.Y ot 

these prohibitions have boen ontorood long baton 

the date of the Q>nvention; but ainoo 1907 they 

have oortainly been orimea, punisha\>lo aa ottenoea 

against the law~ ot war; yet the Hague Cbnvention 

nowhere designates such praotioes as orim1.nal, nar . . . . 

is a:ay_ aen~e~oe preaaribed, nor any mention made ot 

a court to_ t2:y and punish ott~1. l'or many ,-ara 

pa~t, however, military tribunal~ bo.~ tried and 

pmished iblividuala guilty ot violating the rules 

of land wartnre laid down by this Ocnvention. • ( 1) . . 

The Tribunnl said further thnt it must be 

raned>ered that Interno.tional le.\7 is not the prcxluot of an 

international lee;isle.ture, and that international ac;re81Dents 

have to deal with general pr!noiples ot law, and not with 

a4miniatro.tive matters of procedure. The Tribunal went on 

to say that: 

(1) 

"The law of war . is to be found not only 1n 

treaties, but 1n the oustoois and practices of 

states which gradually obtained Wliversal 

recognition, ond trooi the general principles of 

justioe applied by jurists am practised by 

military courts. · -This law is not etatio, but by 

continual adaptation follows the needs of n. changing 

world. Indeed, i~ ~ ~.sea trenties do nc more 

than express and define for more noourate reference 
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"the principles of lnw nlrea.cly etisting". (1) 

The Tribunal thought 1 t also important to recall 

that in J~iole 228 ot the Treaty of Versailles, the Germon 

Gover~t expressly roooe,iised the right ot the All.1ed 

Ponra to bring betore military tribunals persona aoousad . ' . 

ot ho.ring ocmn:ltted aota in violation of the laws and wstoms 

ot war. (2) 

Dealing with the Detenoe argument thD.t the Hague 

Oonvention doos not apply in this oasa, because ot the 

•general participation clause" oontained in .Article 2 ot the 

Hague Convention of 1907, to which severnl ot the belligerents 

in the re~nt \7al' wero not partie~, (3) the Tribunal expre,sed 

the opinion that it was not necessary to decide this question, 

am added: 

(1) 

(2) 

"The rules of land •v.urfare expressed in the 

Convention undoubtedly represented an advance over 

existing international lnw o.t the time of their 

adoption. But the Convention expressly stated 

that it was,an attempt 1c;o revise the general laws 

and oustoms ot war,• ,nµch it thus recognised to be _ 

then existing, but by 1939 these rules laid dorm in 

the ())nvention were reco~ised by all civilised 

nations, and were regarded aa being declaratory of 

the laws um oustans of war which are referred to 

in Article 6 (b) of the Charter~" 

~ Jud~nt, p. 41), 

Ibid., p. 41. 

(3) This clause provides: ''The provisions contained int he reguhtioru: 
(RuleJ of Land Warfare) referred to in Artiole I a.a well a s in the , 
present Convention do not apply except bet\7een contracting powers, 
and then only 1f all the belligerents are parti1;;s to the Convention". 

I . 
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"A further submissi~ ,ma made that Germen7 

was no longer bQUn<l by tho rules ot land wo.rtare 

in mey of the ~erritories oooupied ·curing the war, 

beoauae Gennany had canpletel.3 subjugated those 

QOW'ltriea and incorporated them :1.nt·o the German 

Reich, a tact · which e11ve Germany authority to deal 

with the oooupied countries as though they mtre ~ 

ot Gernany. In t>he vie\7 ot the Trilnmal it is 

unneooesary in this case to decide whether this 

dootrine ot subjugation, dependent as it is upon 

military conqueat, h,la any application Tihare the sub­

jugation is the result ot the crime of aggressive war., 

The doc-trine was never considered ·to be applicable 

ao long aa there was nn army in the field attempting 

to restore the occupied countries to their true 

owners, an:l in this case, therefore, · the doctrine 

could not apply to aey territories oooupied after the 

lat September 1939. As to tho war crimes ocmnitted 

in Bohemia and Mc,raviA, it is a sufficient answer 

that these territories wore never added to the Reich, 

but a mere protectorate was established. over them".(2) 

b) Crimes against h\.Ullal'lity. (1) 

u bas already been poin~ed out, the ?-uremberg Cha.rter 

is the first international legal enactment which ht1s fornulated the 

. ----------~-- .__ ____ ,,._ ··· --· .. --·------
(1) 

For a detailed e. lysis of the notion of crimes against 
hunanity reference io made to ·the article of E, Bohwelb on 
"Crimes against HuJ,lallity", written for The British Year Book of 
International Law, l9li-7, am which has been used as the basis tor 
the drafting of this section, with tlw author• s kind po~asion. 

A number of preparatory papers on this subject iasued by the 
Oomnission for purposes other than this Report have also been 
utilised. 

(2) The J'udgnent p. 65 
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' deftnltion ·ot crimos against humanity, though the oonoeption ot 

them 1a not entirely novel. 

T}ie proviBion ot sub-paragraph (o) ot Article 6 ot the 

Oharter appears pr:lma taoie to lay dO!ffl a set ot novel prinoiplea er, 
' . 

at ?,,east, to pave the we:, for oonaiderable progreaa in the .. . . . . . 
r~latio~p between the camnunity ot nations, ita member states 

.am. individual oitisens ot these state·a, aJ¥l between International 

Law and munioipal J.ar,. 

'l'be following three elements of the dotinitions ot 

arimes against hune.nity as laid down in Article 6 (o) appear to .. . 

oontain these novel principles: 

(1) "betare ani during the war•, 
(2) •a~inst any civilian population•, 

(3) "whether or not in violation at the domestic law ot the 

country where perpetrated" • 

.,J We sba.ll therefore analyse in more detail eaoh at these 

elements as they appear tran the context ot Article 6 (c) as 

well as 1n the light of the Jud,eP19nt pronounced by the Nuremberg 

Tribunal. 

The first principle iniioated by the words "before or 

during the war" apparent~ implies that International Law contains 

penal sanctions againat individuals, applicable not only in time 

at war, but also in time of peace. Thie means that· ~l'e •is ··1n 

existence a system of international oriminal law under whioh 
. . : 

individuals are responsible to the camami.~ of nations tar viola­

tions ot rules of international criminal law, and aooord1Jig to•whiob 
' 

attacks on the fundamental liberties rux1 constitutional rights ot 

peoples anl ··or individual persons, i,e, ~ acts, OGristitute 

not only in time of war, b?t also in time of peace, in certain 

oircumstanoes, international crimes, 

The ndoption by the Charter of this pi:inoiple. tal<En 

_. 

} 
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. 
together ~th the principle that it is irrel vant whether er 

not au.oh crimes are oOIIllli.tted in violation of the domeatio law 

of the oountry where perpetrated, has found i ta exproaaion in 

the oreat~on ot t~ internati~nal judicial organs, (1) which 

were oalled upon to determine tho guilt or innooeno~ ot a oertain 

oategary of the nll.eged or.iminala responsible tor the oamd.&1ion 

of suoh inhuman nots, thus ovorriding the · national sovereignty anl 

the ~oipal law of the sta t e s of wti_:i.oh the perpe"t;ratora ON 

subjects am where the crimes had been camli.tted. 

How~ver, 1 t ,must be pointed out at onoe that this 

principle finds a oonsidernble limitation in the speoi1'io 

qualif'ioation lo.id down by the provision, as amended by the 

Berlin Protocol, namely, that in order to oonstitute orimea · 

against humnni ty which call for inten1ational penal sanction am 

whioh are of special concern to the internationnl cOIIIII.Ulity, the . . . ' . . 
inhumane aots spocifioo.11:r enumerat d in .Article 6 (o) IIUSt be 

oomnitted in "execut i on of or in connection with any orimo within 

the jurisdiction of the Tribu.118.l", i.e. only if it is established 

that they were connected w:i.th a orime a gainst. peace or a war 

crime proper. Th.ts qua.lifioation oonstitu·tes a very important 

restriction of the soope of the concept of orimos against 

humanity, which thus, w-"3.er t he Cllarter, have no imepeooent 

status, with a further oonsequenco that their greatest praotioal 

importance in peace time is ser iously affected. ( 2) 

~. ~~~-d . .12.rJ;nci.E.3:!. expressed by the words "against 

any civilian population" is t o the effect that .!Sil civilian 

population is uncler t ho pr otection of international criminal 

-----·-· - ~·--·· .,_. ... ,. ... . --------
(1) 

(2) 

Ref {lr ence is 1 ade her t o the Nurember g and Tokyo Tribunals. 

The pos i t i on wider L \, ttu. 10 of the Control Council of 
Germnny i s d "ffer cnt, 
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law and that the na.tiono.lity ot the victims o.trected is ir-

relevant. It seems also to imply that such protection baa 

been extende4, also to oases where the alleged violations ot 
✓ 

human rights ha~ boen perpetrated by a State against its om 

aubjeota. The term, therefore, incluies crimes both against 

allied and o.gainat enemy nationals. 

In particular, it follows that " o~.~1:Uian population 

rem.ins wi\:lr ~.the protaation o~ the provisions regarding crimes 

against hwnanity irrespective of whether it is itlJ the popula­

tion of a territory which ia wner belligerent oooupa.tion which 

· was etfeoted with or without resorting to war (e~g. Austria and 

parts ot Czeoboslovalda in 19}8 anl 193 9) ; or lU.i, the popula­

tion or other States not wner occupation, ,mere armed forces 

of one beliigerent were stationed (e.g. German toroes 1.n· Italy), 

or of oountries neighbouring on a oerto.in belligerent (e.g. persona 

who were subject to kidnapping or other violence); or .2l.t the 

population of a belligerent itSGlt (e.g, Gennan or Italian 

nationals of the same or ditferent race i.n their relation to the 
. . 

reapec111,ve State authorities or other national bodies). 

Prem the uo .. 'ls •~~1\!~ll po:,ulo.t:ton ~ i t a::,pears thtlt 

the tem "QrUlflB aga::;,1st hwiar.l tj~:? i r; .r . s '~ r ictac. "i;o :u hUJIWlO acts 

ocmitted ·ago.~-' st oivl ian po_pulat:.'.J!,a .:s d ls·ci..,y,+, f;_ JD1 r.lOIDbers 

ct· the armed f~oea~ whi )h are outside- tho ~.,~ or· t'. , provision. 

The word "population" appears to indioote that a larger 

body ot victims is visualised and that single or isol.o.ted acts 

oomnitted against individuals· should deoide on the soope of the 

oonoept of crimes o.gaillst hunm.ni ty. 

A violu.tion of a ~rtain human right protected by 

Artiole 6 ( o) may or raay not simultaneously constitute a 

violation of the laws and customs of ,10.r and therefore a wo.r crime 

sensu str~oto, caning wider Artiolo 6 (b). This results f'ran 
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tho f'aot that the to:nns "orimos agn:iJ'lat hunanity" nnd "war orimoa" 

88 has already been indicated, overlo.p to a certain extent. We 

shall soe in moro dotail later how this partioulo.r problor.i baa 

boen dealt with by the Prosecution in the Indictment and by tho 

Trib\Ulal in its ~nt. · Hero, 1 t will be sutf'ioiont to 

~int out the following. 

The provision dealing with wor orirne~ (Article 6 (b) ) 

expressly states that its enumeration of specific oriminol 

oots is not exhaustive. No such statement is to, be found 1n . . . 
Artiolo 6 (o). Tho wido scope of the tem "other inhumane acts" 

in41<?ates, however, that the enumoration of Article 6 (o) is 

also not exha.ustivo at least so far t:UJ the substo.noo is oonoorned. 

Thero are two types of crimes against humnnity1 or.I.mes 

ot tho ''murdor-ty-J?O", nomoly, murder, extcn.'lina't;ion, onelo.va:nent, 

deportation, and other inhumo.ne acts; n.nd "persecutions". trith 

regard to the latter the provision roquiros · that tboy must haw 

I 
beon OOlll',1itted on political, racial or religious growda. 

The acts of the ''murder-type" emunorated in Article 6 (_o) 88 

or1.mos against humanity arc similar to, but not idontioal with, 

those which o.ro mentioned 88 war orirnes in Article 6 (b ). 

Murder is included both in the list oonto.ined in Artiolo 6 (b) 

and (o). Extennination, mentioned only in h.I'tiolo 6 (o) is 

apparently to be interpreted as murder on a lo.rge scale (mass 

The inclusion of "oxtonnine.tion" in addition to 

"murder" ~ be tnkon to indicnte that talcing part in laying 

down a policy of oxterr.iination and/or other activities in its 

implementation not directly connected with actual criminal acts 

of murder, ~ be punishable as corn·)licity in the crime. of 

oxtonnine.t ion. 

Whether there: is o. dif':fcrenoo b utwcon "do )Ortation to slave 

l abour or for other uri osea II as m€r.tioru::d Wldor (b), and tho 

two separate itooia "enslavcm nt" and "doportntion" montionod 

under (o) i s difficult to docido at this stn c. "Ill-t a"bnont 
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which is contained in sub-Par&:• (b), has been 001:i.tted in sub­

para. (c). · ·Whether or not this particular crime falls under 

"dther inhumane acts" depends. on the general interpretation ~ 

the latter expivsaion. 

Finally, ~e third principle that i ~ is in-elevant whether 

an offence alleged to be a oriJDo against humanity was or woa not 

c ,!mdtted in violation ot the domestic law of the country where 

perpetrated, means that it is no defence that the aot alleged to 

be a orimo against humanity was legal_ under the dome.stio law ot 

that country. The exclusion of this plea is closezy connected 

with the provisions of the. Charter contained in Article 8 and 

regarding the defence of superior orders. 

·we came now to the question or the attitude of the -------
Tribunal to the law relating to cri.Joos against humanity. 

AB al.re~ indicated., the Tribunal. stated that it ilJ 

bound by the Charter., in definition which it givoa of orjniee 

against humanitye ( 1 ) The r ;: ,o• :.-ul. considerations of the 

Tribunal on the law as to orims against humanity are contained 

in the following statement: 

"With regard to crimes against huoan;lty, there 

is no doubt whatever that poli tioal opponents were • 

murdered in Gemacy before the war, and that JDlU'\Y of 

them were kept in oonoentration cat1ps in oiroumstances 

of great horror and cruelty• The policy of ten-or 
. 

was oertainl3 carried out on a vast scale, anl in maJ\Y oases 

was organised and ayst.ematio. The policy or per-

:Jeoution, repreaoion and muroer of civilians in Gei:nnl'\Y, 

before the wa · of 1939 who were lik ' zy to be hostile 
' 

to the Goven mont, was most rutl.lesszy carried out. 

------·----------__,.,......_._ .. ; .. ___ ..... ~. ___ ..,.._..,_,_ ___ _ 
(1) 

The J'lld.gnEnt, p. 64. 
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