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Officer and the Adjutant of the station, and that as a corollary to the
relience which was placed on superior orders in trials of German war 3
criminals the Prosecution was claiming that no Germen N.C.0.s would dare
to take prisoners' lives unless they were satisfied that they had been
told that such actisn would be approved by the Commanding Officer.

The Judge Advocate felt that the Court would be prepared to say
without questim that it was .probnbly & sound view to take, in regerd
to the Gu'man A;my, that the persons who {id the killings did not cormit
these crimes without having sohie orders from thoir superiors, bub the
question was who did give these orders, who were the superiors involved?
Apert from Rauer and Scharachmidt, Bottcher and Bopf were also officors.
The finding »f the Court was that all four officers were guilty of being
concerned ... the killing of the prisoners on the aerodrume and of the

.wounded prisoner. The decision of the Court to find Rauer and

‘Scha.rsohnidt not guilty of the first charge, concerning the shootings
on the way to the station, may have been influenced by tho. consideration,
which was pointed out in thetrial, that it wos less reasonable for these
officers to believe after the second incident that the prisoners involved
were shot while trying to escape than it was after the first, and that
measures should have been taken after the first shootings to prevent a
mpetifion.

In the Trial of Kurt Student by a British Military Court at Luneberg,
Gexmany, 6th - 10th May, 1946, the accused was faced with eight charges

alleging war crimes committed by him in the kingdom of Greece (according

to the last three charges, on the Island of Crete itself) as Commanderwine
Ghief of 'l';he German forces in Crete, at various times during Mey and June,
1941, The charges alleged respecctively that he was "responsible for",
firat, the use on or about 22nd May of British prisoncrs of war as a
screen for the advance of German troops, when, ncar Maleme on the Island
of Crete, troops under his command drove a party of British prisoners of

war before them, resulting in at least six of these British prisoners
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of war being killed by the fire of other British troops; secondly,
the employment in May of British priaonora’ of war on prohibited work,
when, at Maleme acrodrome on the Island of Crete, troops under his
command:compelled British prisoners of war to unload arms, ammunition
and warlike storcs from Gemman aircraf't; thirdly, the killing on or
about 23rd May of British prisoners of war, when, at lialeme aemdmme
on the Island of Crete, troops under his command shot and killed.
several British prisoners of war for refusing to do proh:l._bited work;
fourthly, the boubing on or about 24th May of No, 7 General Hoapital
when, near Galatos on the Island of Crete, aircraft under his command
bombed a hospital which was marked with a Red Cross; fifthly, the
use on or about 24th May of British prisoners of war as a screen for
the advance of Gemman troops, when, near Galatus .:x; the Island of
Crete, troops under his cumand drove a party of British prisoners of
wor before them (these British prisonci's of war being the Staff and
patients of No, 7 General Hospital), resulting in a named Staff
‘Serjeant of the Lioyal Army Medical Corps and other British prisoners
of war being killed by the fire of British troops; sixthly, the
killing on or about 27th May, of Brit;.ah priscncrs of war, when, near
Galatos, troops under his command killed three soldiers of the Welch
Regiment who had surrendered to them; seventhly, the killing on or
about 27th May, of a British prisoner of war, when, neer Gnla.ﬁos, troops
under his command wilfully exposed British prisoners of war to the fire
of British troops, resulting in the death of a named Private of the

Welch Regiment; anl f'inally, the killing in June of British prisoners

¢
of war, when, at a prison camp near Maleme, troops under his cormand

shot and killed scveral British pris ners of war, He pleaded not

guilty to ell the charges,
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The offonces alleged all took. place in connection with an attack
by German parachutists on the Island of Crete under the direction of
the'accused, The latter, then General Student, was shown to have been
at his base in Greece until the morning of 25th May, 1941, and to have
been in Crete fron that tine until the ond of June, 1941, Adr support
was in the control of General von Richthoven, Commander of the 8th Air
Corps, though a certain degree of co-operation 'botwen the two generals
was shown to have existed,

The accused was found not guilty of the first, fourth, fifth,
seventh and eighth charges but guilty of the seconl, third and sixth.

Subject to donfimation by superior military authority, he was
sentenced to impriscmment for five years, This sentence was not,
however, confirmed,

The eight charges brought against the acoused alleged not offences
comaitted by him, but offences for which he was responsible, The
Prosecutor pointed out in his closing address; "This case falls :‘-enlly.
into two parts and there are two scparate natters which it will be
your duty to decide, First whether thesc cvents which you have heard
aworn to in the w.ltheaa box or eny of them in fact took place and if
you decide that they did take place the second point will arise as to
whether this man was responsible for them,"

Student wns not shown to have ordered any of the offences alleged,

and it follows that in finding him guilty on three charges the Court

applied the doctrine of the indirect responsibility of a commander for

offences cormitted by his troops, As hag been seen, the Confirming
Authority differed from the Court in his estimate of Student's

responsibility,
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The Prosecutor claimed that; “General Student was very keen on the
cepture of Crete, He had pitted his opinion againat the opinion of
Hitler and it was up to him to get Crete at all costs and in my submission
all these things were done by subordinates with the full knowledge that
they would have been supported by their Commander-in-Chief," Defence
Counsel, on the other h_and, pointed out that: "When a General decides
to make a big scale operation on a corps basis he makes his appreciation
of the situation and his staff work out the orders regerding details,
Any general policy is obviously that General's responsibility but I
maintain that the details are rot., The orders which have been worked
out by his staff are passed on to all commanders at all levels until
the small details are arrived at, It is the small tasks such as the
attack on a given hill which are planned and carried out by the
Junior coumanders and their troops. Therefore surcly is it not the
Junior coumanders who are responsible for any small and isolated
incidents happening within their platoons or sections and are not th.e'
senior commanders responsibile for what happens throughout their

command as & whole," The basic principles relating to the extent of

the responsibility of a conmander for offences commitied by his troops,
however, were not fully examined in the present case,

Certain facts may nevertheless be set out which were considered of
some importance in the casc, and v*.. h may have beecn talen into account
by the Court and by the Confirming Authority in making their respective
decisions,

In the first place, it was recognized as more probevle that
repecated or wide-spread offences were performed under the General's
orders than isolated offences, Counscl for the Defence obgerved that
all the charges related to acts done in the Malemec/Cania area, whereas
actually troops were dropped at four main points, Maleme, Cania,
Retumnom and Herakliom, In other words, he claimed, only about half
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of the troops concerned in the invasion were in the Malene/Cania area,

It could not, therefore, be waid that it wae the general policy of the
Parachute troops to commit atrocities and to capture Crete at any price,
Why, he asked, if the shooting of prisoners of var was General studgnguav
general policy, did mot incidents occuﬁ at the prison camps at Gﬂa
and Skenis similar to those alleged to have happened at the camp neax
Malemeo?

The Prosecutor claimed that three instances hag been proved in
which captured troops had been forced by German soldicrs to advance
ahead of them, either to act as a screen to the latter in their attack
or to cause the Imperial troops to revesl their positions by firing on
the prisoners in mistake for their encmies, The fact that no leas
than three instonces of such behaviocur had been proved gave ri'ae' to an
inference, in the Prosecutisn's submission, that an inaf;ruct::l.un had
been given that in certain circumstonces such action was correct, He
pointed out that General Stuldent had said that he was responkible for
the whole of the training of the parachute division, ;

In his swuming up the Julge Advocate set out very clearly what
had been the Prosecution's positiun in the cese;  tho Prosectuion, he
said, "are going to say that, when you look at this list of atrocities
deposed to by the ordinary decent type of soldier or airmen, you will
have to draw the inference that it was celculated; that it was pert
of the policy and that it would only arise in the woll disciplined
German forces if those troops and the officers knew that they had been
either ordered to Co it by their commander or, elternatively, that they
had been led to believe that nothing would have been heard about it and
it would be condoned and appreciated,"

A second iportent question in conncetion with the responsibility
of the accused was that of his official relatisnship with General von

Richthoven, Commonder of the 8th Adir Corps, Clearly if the latter was
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able to act entirely independently of Student, the accused could not

"be hell responsible for thc bobing of the aerodrome, Defence Counsel

clained that during a canfere.me between the accused and General von
Richthoven, only general outlines for air support were discussed. The
Prosecutor, on the other hand, claimed that the hospital could not have
been Belected as a target without the knowlcdge of the accused and his
staff, The Judge Advocate's opinion was that the Court would "be
satisfied that, n any major operation on that 1slanc1,l there would be
no bomb dropped without Student knowing why and ensuring that the
parachute troops should not be bombed"; he thought that the @Gourt would
acoept "that there was, in this German expedition, the closest liaison
‘between the staff of the air force and the staff on the ground,"
Nevertheless the accused was found not guilty of the fourth charge,

The physical presence of the accused in Crete at the time of the
alleged offences, on the other hand, was not regardecd by Counsel as
important, The Prosccutor sutmitted that it was "quite irmaterial"
whother he was in Athens or in Crete "at the tinme"; he was supreme
conmander during the whole operation, The Defence mads no particular
use of the fact that the accused did not arrive in Crete until May 25th,
1941, The Judge advocate restricted himself to the observatisn thats
"It is cormon ground that General Student was not in this area at all
before the morning of the 25th May, and therefore any thing that he may
be responsible for up to that date would have been donc fro# his base
in Greece,"

Another intercsting British Trial is that held before a British
Militery Court sitting at Wuppertal, Gormany, Junc 4th = 5th, 1946, .of
Pritz Hartjenstein and Five Othors, who were accused of being concerneé
in the killing of a British prisoner of war at Struthof/Natzwoiller

prison camp on or about 30th July, 1944,
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gf Hart jensdtein's responsibility in the alleged crime, the
Judge dvocate in his summing up, said: "The position of Hartjenstein
was that he was Kommandant of this cemp ...... Obviously you would have
no doubt about his imblica.tion if you were satiasfied that he gave orders
for the execution, There is another aspect you will have to consider;
to vhat extent he is liable if he Jid not give orders for this excoution,..
There is no direct evidence that he authorized this execution, Some
implied it because he was the Kommandant o.f the camp; there is some
little vague evidence," He reminded the Court that, according to the
Prosecution's case, Hartjenstein "either authorised the execution or
was running a camp where authorization wes not required", Hartjenstein
was sentenced to death and this sentence was confirmed, |

The remarks of the Judge Advocate in one other case tend
to show that a Commander can in certain oircumstances, be held
liable t’or.offonces which were committed, not on his orders, bt:lt as a
result of his negligence, 4 Military Court sitting at Vuppertal on
10th and 11th July, 1946, sentenced. General Victor Seceger to iupris mrent
for three years on a charge of being concerned in the killing of a
number of Allied prisoners of war; the Judge Advocate sadid of this
a.ocuaad.:- "The point you will have to carefully consider - he is not
part of eny organisation at nll = is; was he concerned in the killing,
in the sense that he hal o duty and had the power to prevent these people

being deelt with in a way which he must inevilsbly have known would

result in their death s....s it is for you with your rembers, using youxr

military knowledge going into the whole of this evidence to say whether

it is right to hold that General Sceger, in this period between, lot us
say the middlc of August or towards the end of Auéunt. was holding a

military position vhich requirel him to do things which he failed to do
and which amountel to a war crine in the sense that they were in breech

of the Laws and Usages of War,"
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Of the United States trials which are relevant in this connection
oagily the most important is the trial by a United States Militery
Gomuission at Manila, Philippine Islands; of Genorsl Yamashita, Commanding
General of the 1L4th Army Group of the Imperial Japanese Army, which
took place between October lst and December 7th, 1945, The indictment
against him alleged that he violated the laws of war in that, between
9th October, 1944, and 2nd September, 1945, at Manila and at other plms
in the Philippine Ialands, while cormander of armed forces of Japan
at war with the United States of Americe and its allies, he unlawfully
disregarded and failed to discharge his duty as cogmander to control
the operations of the members of his cormend, permitting thenm to commit

brutal atrocities and other high crines against people of the United
States and of its allies and dependencies, particularly the Philippines,
(4 brief account of the human rights alleged to have been .

vioiétted will be inserted here),

The opening statement of the Prosecution contains the following
words;

"The charge sevee states that the accused, during a certein period
of time while he m Commander of Armed Forces of Japan then at war with
the United States of America and its Allies, unlawfully disregarded and
failed to discharge his duty as such Commander - unlawfully disregarded
and failed to discharge his duty as Commander to control the operations
of the members of his command, permitting them to comdt brutal atrocities
and other high crimes against people of the United States and its Allies
and dependencies, particularly the Philippines; and thereby violated the
laws of war, That is the charge, that is the case: Disregarded his
duty to control the members of his command, and permitted them to commit

violations of the laws of war."
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It wes not alleged that Yemashite had ordered any of the crimes
set forth in the Bills of Particulars presented to the Commissi-n,

(The Bills of Particulars in their opening words showed this and

will be quoted),

Ccounsel for the Defence was mainly concerned to show, not that the
atrocities had not been cormitted, but that the accused neither knew of,
condoned, excused or ordered then, One of his sentencea is rewiniscent
of the ciaim of Rauer's Counsel that Reuer was too overworked and harassed

| by the approaching Allied forces to be able to exercise proper supervision
over the prisoners of \;ar in his hands;- Counsel for Yemashita said:
"Can it be seriously contended that & coumonder, beset und herassed by
_tha eneny, staggering under a successful eneryy invasion to the south and
expecting at ux\v' monent another invasion in the north, that such a

commander could in the period of a handful of weeks gather in all the

strings of administrati n?" - Other factors on which he relied were the

newness of the accused's cormand end the distance separating him and his
troops: "How can the nen possibly be held accountable for the action of
troops which had passed into his command only.one ronth before, at a
time when he was 150 miles away = troops vhich he had never 3cém, trained or
ingpected, whose cormandir, . ‘officers he could not change or designate, and
over whose actions };e has only the most noninal control?"

The judgment of the Commission included the following passages:

"the crimes alleged to have been permitted by the Accused in
violation of the laws of war may be grouped into three categories:
(1) starvation, cxecution or massacre without trial and mal-administration
gene ally of civilian internees and prisoners of war; (2) Torture, rape,
murder and mags exccution of very large numbers of residents of the
Philippines, including women end childrcn and mﬁmbcra of religious orders,
by starvation, behcading, bayoneting, clulibing, hanging, burning alive,
and destruction Ly explosives; (3) Burning and Gerolition without adequatec
military neccssity of' large nwibers of homes, places of business, places
of religious worship, hospitals, public buildings, and educational inatitue

tions, In point of tiwuc, the offences extended throughout the period
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thg Accused was in cormand of Japanese troops in the Philippines, In
point of area, the crires extended throughout the Philippine Archipelago,
although by far the rost of the incredible acts cccaurred on Luzon, It
is "noteworthy that the Accused made no attempt to deny that the crimes

were committed, although some deaths were attributed hy. Defence Counsel

to legal execution of arned guerrillas, hazards of battle and action of

guerrilla troops favorable to Japansieese

“The Prosecution presented evidence to show that the crimes were so

extensive and widespread, both as to time end area, that they nust either have

been wilfully pemitted by the accused, or secretly ordered by the accused.

Cuptured orders issued by subordinate officers of the accused were presented
as proof that they, at least, ordered certt_.in acts leading direcctly to
'“extemimtions of civilians under the guise of eliminating the actigities

of guerrillas hostilc to Japan, With respect to civilian internces and

pa'is;:ners of wer, thc proof offered to the Cormission alleged criminal

neglect, espccially with respect to food and medical supplies, as well as

domplete failure by the higher echelons of cormand to detect and prevent

cruel and inhuman treatment accorded by local commanders and guards, The
Commission considered cvidence that the provisions of the Geneva Convention
recekiked scent compliance or attention, and that the International Red Cross
was unable to render any sustained help. The cruelties and arrogance of
the Japanese Military Police, prison camp guards and officials, with like
action by local subordinate commanders were presented at lenghh by the
prosecution,

"he Defence established the difficultics faced by the accused with
respect not only to the swift and overpowering advance of American forces,
but also to the errors of his predccessors, weaknesses in organization,
equipment, supply with especial refercnce to food and gasoline, troining,.
communication disciplinc and morale of his troops.. It was alleged that the
sudden assignment of Neval and Air “orces to his tactical command presented
almost insurmountable Cifficulties, This situation was followed, the
Defence contended, by failure to obey his orders to withdréw troops fron

Manila, and the subsequent magsacre of unarmed civilians, particularly by
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Naval forces. Prior to the Luzon Campaign, Naval forces had reported
to a separate ninistry in the Jepancse Goverment and Naval Comanders nay
not have been receptive or experiecnced in this instance with respect to a
Joint land operation under a single coimander who wus designated from te
Ay Service. As to tho crimes themselves, couplete ignorance that they
had ocowrred wos stoutly maintained by thoe accused, his principal staff
officers and subordinate comnanders; further, that all such acts, if
committed, were lirectly contrary to the amnounced policies, wishes and
orders of thc accused, The Jopancse Cormanders testified that they did not
ke personal inspections or infependent checks during the Philippine
campaign to determine for themselves the established procedures by which
their subordinates accomplish their rdssions, Taken at full face value,
the testimony indicates that Japenese senisr cormenders operate in a vacuun,
almogt in another world with respeot to their troups, compared with'

standards American Generals take £or granted,s.ee

"This accused is an officer of long years of oxperience, Lroad in its

scope, who has hal extensive cortand and staff duty in the Tuperiel

Japanese Arry in peace 2s well as war in Asia, Malaya, Burope,and the
Jepanese Home Islands, Clearly, assignuent to cormand military troops

is acconpanied by broad emthority end heavy responsibility, This has been
true in all amies throughout recorded his tory, It is absurd, however,

to consider a comanler a mwderer or rapist because one of his soldiers
commits a murder or a rapo, Nonctheless, whore murder and repe and
vicisus, revengoful actions are widespread offences, and there is no
effective attempt by a cormandor to discover and control the oriminal acts,
such a commander ray e held responsible, e¢ven criuinally liable, for the
lawless acts of his troops, Jepending upon their nature and the circumstaice.
surrounding thoty,  Should o comuander issue orders which lead directly

to lawless acts, the criminal responsibility is definite anl MAs alweys

been so understood, The Rulcs of Land Warfare, Ficld Manual 27-10,

United States Armyy, e clear on theae points, Tt is 1"31 the purpose of
maintainin;; discipline and control, am:ng other reasnsy that military
commanders arc given broed powers of administerin: military justice, The
tactical situation, the character, training and copacity of staff officers

and subordinete cormanders as mell nx vhe traits of oharacter, and tradwing
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for the prevention of the specified acts which arc violations of the

law of war and which are likely to attend the occupation of hoastile

territory by an uncontrolled soldiery, and whether he may be charged

with personal responsibility for his failure to take such Deasures when

vio].at_iom result, I That this was the precise issue to be tried was

made clear by the statement of the prosecution at the opening of the trial,
"It 1: evident that the conduct of military opera'tioiu.; by troops

. whoge ei:oeues are unrestrained by the orders or efforts of their -

commander would almost certainly result in violations which it is the

purpose of the law of war to prevent, IIta purpose to protect civilian

populations and prisoners of war from brutality would largely be defeated

if the commander of an invading army could with impunity neglect to take

reagonable measures for their protection, Hence the law of war presuppoaeg

that ist violation is to be avoided through the control of the operations

of war by commanders who are to some extent responsible for their aﬁbordinatc:s.

_ 'This is recognized by the Annex to Fourth Hague Convention of 1907,

respecting the laws and customs of war on land, Article I lays down as

a condition which an armed force must fulfill in order to be accorded the

rights of lawful belligerents, that it must be "comaanded by a person

responsible for his subordinates", S8imilarly Article 19 of the, Tenth

Hague Convention, relating to bombardment by naval vessels, provides that

cormanders in ehief of the belligerent vessels "uust see that the above

- Articles are properly carried out", And Article 26 of the Geneva Red U

. Cross Convention 1929 for the amelioration of the coundition of the

wounded and sick in armies in the field, makes it “the duty of the

cormanders~in-chief of the belligerent arries to provide for the details

of execution of the foregoing articles (of the convention) as well as

for unforseen cascs", And, finally, Article 43 of the Annex of the

Fourth Hague Convention requires that the commander of a force occupying

enery territory, as was petitioner, "shall take all the measures in his

power to restore, and ensure, as far as possible, public order and
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safety, while respecting, unless absolutely prevented, the laws in force
in the country",

"rhese provisions plainly imposed on petitioner, who at the time
specified was militery governor of the Philippinea, as well as cormander
of the Japanese forces, an affirmative Juty to take such measures as were
within his power and appropriate in the circumstances to protect prisoners
of war-and the civilian population, This duty of a cormanding officer
has heretofore been recognised, and its bfea.ch penalized by our own
military tribunals",

It will have been noted that Chief Justice Stone delivered the
judgment of a kajority of the Supreme Court, Mr, Justice Murphy and
Mr, Justice Rutledge dissented for this opinion, The two dissenting
Jjudges held the opinion, inter alia, that the atrocities pr:;ved to have
taken place were committed while Yamashita's troops were disorganised
largely due to the onslaught of the United States forces, and that since
Yamashita had not ordercd these offences to be committed and had not
even known of their happening he could not be held responsible for their
perpetration,

Another relevant United States Trial, is that of Yuicki Sakemoto,
held at Yokohome, Japan, on Februery 13th, 1946, The accused was
sentenced to life imprisonment after being found guilty on a charge
alleging that he "between lst January, 1543 and 1lst September, 1945, at
a prisoner of war camp Fuku.ka @1, Fukuoka, Kyushu, Japan did commit
cruel and brutal atrocities and failed to discharge his duty as Commanding
Officer in that he permitted members of his command to cormit cruel and
brutal atrocities,"

A charge entitled Neglect of Duty in Violation of the Laws and
Customs of War was brought against Lt. General Yoshio Tachibana and
Major Sueo Matoba of the Imperial Japanese Army and against Vice Adiniral
Kunizo Mori, Captain Shizuo Yoshii and Lt, Jisuro Suyeyoshi of the

Imperial Japanese Navy, in their trial by a United States Military Com=-

nission at Guam, Marianas Islands, in iugust, 1946, The Specifications
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appearing under this charge alleged that various of the above accused
unlawfully disregerded, neglected and failed to discharge their duty,
as Oommanding General and other respective ranks, to control members
of their commands and others under their control, or properly to protect
prisoners of wer, in that they pernitted the unlawful killing of
prisoners of war, or permitted persons under their control unlawfully
Yo prevent the honourable burial of prisoncrs of war by mutilating
their bodies or causing them to be mutilated or by earing flesh from
their bodies,

All of the accused mentioncd abive were found guiity of the charge
alleging neglect of cuty, and although a2 sentence of life inprisoment
was the highest penalty imposed by the Commission on an acoused semtenced

on this charge alone, yet the trial does serve as further proof that

neglect on the part of a highor officer of & cuty to restrain troops and
other persons under his control can render the officer hiasclf guilty of
a war crine when his omission has lead to the cormdssion of such a crime,

The Prosecution in the Trial of Field Marshal.i Milch before a United
States Military Tribunal in Nuremberg, claimed that & closc analogy could
be drawn between that case and the Yamashita procec.iings, The facts werc
similar and the opiniun of the Supreme Court was "particularly in peint
in the matter of responsibility for senior officers", The Prosecutor
said;

"In the cases of the mciical experiments, we have a mvch less complex
situation, There 1s no question of 2 scnior sfficer in nn occupied
country, rather we are faced with a simple direct chain of comaand problem,
Milch - Foerster - Hippke., Had Milch given the order, the experiments
would have been terminated, but no orler of temination wes given = peoplu
were murdered cnd Rascher remained in the Luftwnffe until he was transferred
to the 8,3, in March of 1943, The defendant had an affirmative duty to
know what was going on, and an affiruative duty to act so as to stop the

cxperiments, That he was igznurant of tho true state of affairs is
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unbelievable in view of the letters and the testimony of those who were
- below him, Field Marshals are not made as are non-commissioned of‘ficera....
By holding the office which he held, he had the duty to control the
activities of those who were his subordinates, to insure that they
conducted themselves as soldiers and not as murderers, He haa failed
woefully in the task," .

The judgment of the Court on Count two, which allegod that the
defendant was & principal in, accessory to, .ordexl'ed, a';:efted, took a
consenting part in and was connected with, plans and entéi'priaea
involving medical experiments without the subjects' consent, in the course
of which experiments, the defendant, with others, perpetrated murders,

- burtalities, cruelties, tortures and other inhuman acts, includes the
following passage: :

"In approaching a judicial solution of the questions involved in this
phase of the case, it may be well to set down seriatim the controlling
legal questions to be answered by en analysis of the proof:

El; Were low-pressure and freezdng experiments carried on at Dachau?

2 Were they of a character to inflict torture and death on the
subjects?
(The enswer to these two questions may be said to involve the
establishment of the corpus delicti).

Were they conducted under his direction or cormnand?

4
Were they conducted with prior knowledge on his part that

gji Did the Cefendant personally participate in them?

5
they might be excessive or inhuman?
6) Did he have the power or opportunity to prevent or stop them?
Ji If so, did he fail to act, thereby becoming particeps oriminis
and accessory to them?" '
The Qourt later expressed the foilow*.n,g conclusionss
"(3). The prosecution does not claim (and there is no evidence)
that the defendant personally participated in the conduct of these

experiments,
"(4). There is no evidence that the defendant instituted the

experiments or that they were conducted or continued under his specific

direction or command,... i
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was also Fleld Marshal in the Luftwaffe, 1940 to 1945; Air Quarter

Master General, 1941 to 1944; member of the Central Plamning Board,
1942 to 1945; and Chief of the Jsegerstab, 194k to 1945, and also was
Generalluf'tzeugmeister".

Nevertheless, he concurred in the findingof not guilty on the second
Count; "All of the testimony and the evidence, both for the Prosecution
and the Defence, is to the effect that the ‘defendant Milch did not have
such krowledge of the high altitude or low=pressure experiments which
were carried out and completed by Luftwaffe physicians at Dachau until
after the completion of such experiments, The evidence offered as to the
knowledge or responsibility of the defendant Milch was not such a nature
as to show guilty knowledge on ris part of said experiments.

"As to the cooling or freezing experiments performed at Concentration
Camp Dachau, for which the defendant is charged with responsibility, I
find as a fact thet the defendant ordered experiments to be conducted at
the camp for the benefit of the Luftwaffe....

"The defendant admits giving orders Sor the conduct of certain
experiments,..,but contends that he did not know of, or contemplate, that
the experiments would be conducted in an illegal manner or would result
in the injury or death of any person, The defendant further asserts that
he did not know or have any reason to believe that the experiments were
conducted in such manner until after thcy had been completed, He therefore
insists that he was and is not responsible for the unlawful manner in which
the experiments were actually conducted by the Luftwaffe officers and that
he is not guilty of ony crime as a result thereof,

"fhe Tribunal in its mejority opinion has fully considered the decision
of the United States Supreme Court in the Judgment in re-Yemashite and has

found that said decision is not controlling in the case at bar, In weighing

the evidence, the Tribunal was mindful of the fact that the defendant gave

the order and directed his subordinates to carry on such experiments, and




-”-

that thercafter he failed and neglected to toke such measures as were
reasonably within his power to protect such subjects from inhumane treat-
ment and dcaths as a result of such experiments, Notwithstanding these
facts, the Tribunal is of the opinion that the cvidence fails to disclose
beyond & reasonable doubt that the defendant had eny knowledge that the
experinents would be cunducted in an unlawful manner and that permanent
injury, inhumene treatment or deaths would result therefrom,
"Therefore the Tribunal found that the defendant aid not have such

knowledge as would amount to participition or responsibility on his part
and therefore found the Jefendant not guiity on charges ccntained in
Count No., 2,"

| The extent to which the Chinese Courts have been ﬂ.ning to go in
pinning responsibility of this kind onto cormenders was shown bty the Trial
of Tekashi Sakai by the Chinese War Crimes Military Tribunal of the
Miniastry of National Defema, Nanking, 27th August, 1946, The accused
wag sentenced to death aftor having been found guilty, inter alia, of
"inciting or permitting his subordinates to rurder prisoners of war,
wounded sokdiers and nonecombatantsj; to rape, plunder, deport civilians;
to indulge in cruel punishment and torture; and to cause destruction of
property," The Tribunal expressed the opinion that it was an accepted
principle that a field Commander must hold himself rosponsille for the
discipline of his subordinates, It was inconceivable that he should not
have been aware of the acts of atrocity coimitted by his subordinates f
during the two years when he lJirected military operations in Kwantung
and Hong Kong, This fact had been borne out by the English statement
nede by a Japanese officer to the effect that the orler that all prisonore
of war shoﬁld be killed, wes strictly enforced,  Even the defendant,
during the trial, had admitted a knowledge of murder of prisoners of war
in the Stevensons Hospital, Hong Kong, All the evidence, said the Tribunal,
wont to show that the defondant knew of the atrocities comaitted by his
subordinates and deliberately lct loose savagery upon civilians and

pris ners of war,
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It will be noted that the Tribunal pointed out that the accused
must have known of the acts of atrocities committed by his subordinates;
the question is therefore, left open whether he would have been held
guilty of breach of duty in relation to acts 'of which he had no knowledge.

X X X

It is clear that the knowledge that he might be made liable for offences

sommitted by his subordinates even if he did not order their perpetration
puld in most cases act as a spur to a commander who might otherwise permit
the contimuance of such crimes of which he was aware, or be insuf"fioient]y
careful to prevent such crimes from being cormitted, Any rule making a
cm@ar to some degree responsible for the offences of his subordinates
ever in the sbeence of specific orders must go some way towards preventing
the violation of human rights and towards vindicating such rights if they
have been infringed,

The relevant material whose collection has so far been possible has
been set out at some length above, in view of the importance of the subject
and the present state of flux in the law and practice concerning it. The
following general remarks may, however, be made, .

1. The law on this matter is in a formulative stage and it would
be wrong to expect to find hard and fast rules in universal application.

| In the circumstances it is inevitable that considerable discretion is
left in the hands of the Courts to decide how far it is reasonable to hold
a commander responsible for such offences of his éroopa as he did not

order., J
2, It is clearly established thut a responsibility rests in certain

cases in the absence of any direct order for the cormission of crimes,
3, The material contained in the regulations and the cases relating
to such responsibility cen be separated into two categories:
(1) material illustrating how, on proof of certain circumstances,

the burden of proof is shifted, so as to place on an accused the

task of showing to the setisfaction of the Court that he was not
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responsible for the offences committed by his troops,

(ii) materiel actually defining the extent to which & commander

may be held reaﬁomible for his troops' offences,

The first type of material relates to a matter of evidence, the
second type to a matter of substantive law,

4e Mainly of interest in connection with the shifting of the burden
of proof are the Canadian provisions (see page 2) and the Trial of
Kurt Meyer (see pages 2 - 6) which was held in pursuance thereof, The
argunentc quoted on pages 15 -« 17 from the Trial of Kurt Student aro of
the same kind, Of particular importance is the streaa- placed on the
repeated occurrance of offences by troops under sne command as prima facie
evidence of the responsibility of the cormander for those offences (soe
pages 2 and 15 - 16), The Trial of Rauer (see pages 6 = 12) seems to
suggest that responsibility may be inferred from swrrounding circum-
stances, including the prevailing state of discipline in an army.

5. The atove mentioned trials throw some light also on the facts
which must be "mvg in order to make a coimander responsible for the
offences of his troops.

Thus, in the Trial of Student, Counsel and the Judge advocate spoke
in terms of "General Student's gencral policy", of no b.mb being dropped
"without Student knowing why" and of th'c troops believing either that the
offences had been ordered Ly the cormander or that their offences would
be "condoned and appreciated", It is to be noted that the possibility

of Student being made licble in the absence of knowledge, on the grounds

that he ought to have found out whether offences were being committed or

were likely to be cormitted, or that he ought to have effectively prevented

their occurrence, is n»>t mentioned,

In the Triel of Kurt Meyer, the Judge Advocate stated that anything

relating to the question whether the accused either ordercd, encouraged
or verbally or tacitly ecquiesced in the killing of prisoners, or wilfully

failed in his cduty as a nilitary coimander to prevent, or t> take such

action as the circunstances required to enleavour to prevent, the killing




of prisoners, were matters affecting the question of the accused's
resporsibility,

Here it will be noted that the possibility of a commander being held
responsible for offences on the grounds that he ought to have provided .
against them is not ruled out, :

The Judge Advooate in the Trial of Reuer and Others (see page 9)

stated that the words, contained in the charge against Rauer, “conaerned
in the killing" were & direct allegation that he either instigated murder
or condoried it, The charge did not envisage negligence,

6. The ensotments and cases which relate entirely to substantive
law show the sane divergence in the mttex: of the extent to which the
coumander oan be held liable, The French enactment (see page 1).mentions
only orimes "organiscd or tolerated", The accused Milch (see pages 27 =
29) was held not guilty of being implicated in the conducting of illegal
experiments because the Tribunal was not safisfied that he knew of their
illegal nature; nc Cuty to find out whether they had such a nature is
mentioned, While the Chinese ensctment (see pages 1 = 2) does not define
the exteat of commanders' “"duty to prevent crimes from being cormitted
by their subordinates", the Tribunel which tried Takashi Sakai (see pages
30 = 31) was careful to point out that the aoccused rust have known of
the offence proved to have been cormitted by his subordinates,

On the other hand, the Supreme Court of the United States (see pages
23 = 25) held that General Yamashita had a duty to "take such measures
as were within his power and appropriate in the circumstances to protect
prisoners of war and the civilian population," that is to say to prevent
offences against them from being cormitted, The use of the terms
"appropriate in the cirocumstances" serves to underline the remark mad$
previously, namely that a great discretion is left to the Court to decide
exactly where the responsibility of the commander shall cease, since no

international agreemcnt or usage lays Jown what these measures are,
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The Judge Advocate in the Trial of General Sceger (see page 18) also
made 1t oloar that a cormander could be hold to have ocoupied a military
position which required hin to tako cortain neasures, the failure to take
which would oxount to a wer arine, ..

The Prosocution in its opening statement in the Trial of Carl Krauch
and others (the I,G. Farben frrinl(l)) seens to have followed the Yamashita

dpotrine in meking the following observation;

mioreover, even where ¢ Jefenlant may clain lack of actual knowledge

of certaindtails, there can be no doubt that he could have found out hod
he, in the words of Militery Tribunal No,1 mede "the slightest investigation®.
Ean.h-l of the defend.ants, with thc possible exception Jf the four who were
not Vorstend nembers, was in such & position that ho either know what
Parben was doing at Louna, Bitterfell, Berlin, Auschwitz, and elscwhere,
or, if he had no actual knowledge of some particular activi.ty, again in
theluordn of Military Tribunal No, 1, "occupying the position tl.:at he did,
the duty rested upon hinm to uake sone adequate investigation", One can
not accept the prerogatives of authority without ghv.mlierim resgom:l,bmty.'

(1) Not yet completed,
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Superior Orders, Duress and Coercion

The plea of superior orders has been raised by the Defence in war
orime trials rore frequently than any other, The nost common forn of
the plea cunsists in the argunent thet the aocused was ordered to cormit
the offence by a rilitary superior and that under nilitary 'diuo:l.pliqa
orders m}ut be obeyed, A closely related argument is that lhigh claing
that had the accused not obeyed he would have been shot or otherwise
punished; it is sometines also naintained in court that reprisals would
have been taken against his family, It has to be aduitted that a serious
conflict must inevitably exist in the mind. of a soldier in particular,

when faced with the choice between the probability of immediate punishment
for insubordination, and the possibility of ultimate punishnent as a war
criminal should his country be defeated, Nevertheleas , the rights

of the unfortunate victinm of the crime must equally be kept in mind,

Municipal enactments regardiné the punishment of war crimes have
aho:_m a great reluctance to regard the plea of superior orders as a
complete defence, and have preferred in most cases to admit that the
fact that a war crime was committed under orders may constitute a
mitigating circumstance and to leave to the court the power to consider
each case on its merits,

Thus, the United States Mediterranean Regulations provide in
Regulation 9

"The fact that an accused acted pursuant to order of his Govermment
or of a superior shall not free him from responsibility, but may be
considered in mitigation of punishment if the commission determines that
Justice so requires,"

The corresponding provisions of Regulation 16 (f) of the Pacific
Regulations of September 1945, of Regulation 5 (d) (6) of the Pacific
Regulations of December, 1945, of Regulation 16 (f) of the China

Regulations provide as followsg
"The official position of the accused shall not absolve him from

responsibility, nor be considered in mitigation of punishment, Further,

action pursuant to order of the accused's superior, or of his govermment,

shall not constitute a defence, but may be considered in mi%igation of
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punishnent if the cormission determines that justice so requires,"

Similarly Article 5 of the Norwegian Law of December 13th, 1946, on
the Punishment of Foreign War Criminals provides that;

"Neéauity and superior order cannot be pleaded in exoupation of any
crime referred to in 8 1 of the present law, The court may, however,
take the circumstances into account and may impose a aentenoe-l lesa than
the minimum laid down for the crime in question or may impose a milder
form of punishment, In particularly extenuating circumstances the
punishment may be entirely remitted," !

Other provisions of a like nature are the following:

"The fact that an accused acted pursuant to the order of a superior
or of his govermment shall not constitute an absolute defence to any
charge under these Regulations; it may, however, be considered either
as a defence or in mitigation of punishment if the military court before
which the charge is tried determines that justice so requires.” (Article
15 of the Canadian War Crimes Act of 3lst August, 1946).

"The fact that the criminal deed was performed by a person acting under
orders or in a subordinate capacity cdoes m>t exerpt the criminal from
responaibility, but may be taken into consideration as an extenuating
oircumstance, and in specially extenmating circumstences the punkshment
may be waived altogether," (Article 4 of the Danish Act on the Punishnent

of War Orimes of July 12th, 1946), e

"In the case of trials instituted under the provisions of Article 2
of the present lew, the fact that thc accused acted in accordance with the
provisions of enemy laws or regulations, or at the orders of a superior
officer cannot be regarded as a reason for juatiﬁcation, within t he
meaning of Article JO of the Criminal Code, vhen the act committed
constituted a flagrant violation of the laws aid customs of war, or the
laws of humanity, The plea may be taken into consideration as an

extenuating circumstance.," (article 3 of the Belgian Law of 20th June

relating to the Competence of Military Tribunals in the Matter of War Crimes ).
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: "Laws deorces or regulation issued by the enemy authorities, orders
or permits issued by these authorities, or by euthorities which are or
‘have been subordinated to them, cannot be pleaded ag justification within
the meaning of Articlc 327 of the pznal code, but can only, in certain
oircumatances, be admitted as extemuating or excupating circumstances,"
(Article 3 of the French Ordinance of August 28th, 1944, Concerning the
Prosecution of War Criminals),

Article VIII (in paragraphs 1 - 2) of the Chinese Law of October
24th, 1946, simply provides that:

"The following circumstemce under which offences have been committed
shall not exonerate war criainalsg

1, the fact that crimes were committed by order of Superior Offiocers,
2, the fact that crimes were cormitted as result of official duty."

The British Royal Warrant contains no provisions rega.z:ding the
adniaa_ibility of the aefeﬁce of Superior Orders, and there has been
considerable discussion dQuring trials before British Military Courts of
the adnissibility of this plea,

Chapter XIV of the British Manucl of Military Law has often been
quoted by Counsel as authority on this point. It must be stated at the

outset that Chapter XIV (The Laws and Usages of War on Land) of the
British Menual of Militiry Law is intendsd as a guide for the use of the

militery forcess It has not therefore the authority as a statement of
International Law which attaches to an international treaty, Such
publications, prepared for the benefit of the armed forces of various
nations, are frequently used in argument in the seme way as other
interpretations of International Law, and, in so far as their provisions
are acted upon, they mould state practice, which is itself a source of

International Law, The British Menual of Military Law is not a
legislative instrument; it is not a source of law like a statutory or

prerogative order or a Jecision of a court, but is only a publication

setting out the law, It has, therefore, itself no formoal binding power,
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but has to be either accepted or rejected on its nerits, i.e, according

to whether or not in the opinion of the Court it states the law corvectly.

Until April, 1944, Chapter XIV of the British Mamual of Military Law
oontained the mueh discussed statement (para, 443) that "members of the

arned forces who commit such violations of the recognized rules of warfere
as are ordered by their Govermment, or by their coumander, are not mr .
crininals end cannot therefore be punished by the cnemy., He may punish
the officials or co.manders responsible for such orders if they fall into
his hands, but otherwise he nay only resort to cther means >f obtaining
redress seeee" _

This statement was based on the 5th edition of Oppenhein's
International Law, Volume II, poge 454, Considerable coubts were cast
on the corrcctness of this statenent by most writers upon the subject
and 1t was replaced in the 6th edition of Oppenheim by its learned
editor, Professor Lauterpacht, by a stateuent to the effect that the
fact that a rule of warfare has been violated in pursuance of an order
of a belligerent goverment or of an individual belligerent cormander
does not deprive the act in question of its character as a war crine,

The fallagy of the opinion expressed in the pre-1944 text (pera, 443)
of Chapter XIV) of the British Manual and the cox_:respondirg_lnﬂe of the
United States Riles of Land Warfare (para, 347 of the 1940 text), was

demonstrated in an article by Professor ilexanler N, Sack in the Law

Quarterly Review (Vol, 60, Jamuary, 1944, pe 63), The relevance of

plea of superior orders became also the subject of rescarch and critical
exanination by official and semi-offiicial iunternational bodies which
dealt with problems of war crimes during the second world war (United
Nati-ns Wer Crimes Cormission; Lonlon Intermational Assembly, ete,).

In April, 1944, the British Mamual was altered, the sentences just
quoted being replaced by the following statemcnt of the laws

"The fact that a rule of warfare has been violated in pursuance of an

order of the belligercnt Government or of an individual belligerent
commander does not deprive the act in question f its character as a
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wer crime; neither does it, in principle, confer upon the perpetrator .
imunit from punishment by the injured belligerent, Undoubtedly, a
court confronted with the plea of superior orders adduced in justifica-
tion of a war ciime is bound to take into consideration the fact that
obedience to military orders, not obvi.usly unlawful, is the duty of every
menber of the armed forces and that the latter cannot, in conditions of
war discipline, be expected to weigh scrupulously the legal merits of the
order received, The question, however, is governed by the major
principle that members of the armed forces are bound to obey lawful
orders only and that they cannot therefore escape liability if, in
obedience to a command, they comnit agts which. both violate unchallenged
rules of warfare and outrage the general scntiment of humanity,"®

A similar though not identical alteration of the American Field
Manual hgs been brought about by "Change No, 1 to the Mﬁlﬁm
Warfare" dated 15th November, 1944\ ") '

In the course of t%ﬁl_gam objection wag raised to the application
of the law as stated in the amendment to the British Manual of Militery

Law and the decision of the British Privy Council in the Zamora case was

invoked,whexe it had been stated that a British Prize Court administers
Internationdd Lew and not Municipal Law and although it may be bound by
exscutive orders of the King in Council, If that be so, then it was
said, & fortiori, the Court 1s not bound by an amendment published by
the War Office,

This objection waa not referred to by the Judge Advocate in his
summing up, but it was implied in his direction to the Court that the
plea of Superior Oxders was not well founded, ’

The Judge Advocate accepted the law as stated in the 1944
amendment to the British Manual and advised the Court acocordingly.

Counsel for the Defence, asked by the Judge Advocate whether he
challenged the aceuracy of the stotement that the question was governed
by the major principle that members of armed forces are bound to obey
lawful orders only, stated that he was not prepared to challenge that,

The Court rejected the plea of superior orders,

A further discussion of the question arose during the Belsen Trﬂ&”
Colonel Smith, in delivering a closing argumént in defence of the acoused
ﬁ See p. 41,
2) 8See Law Roports of Trials of War Criminals, VoleI, ppel=2l,

3) 8ee Vo1,II of tho samo serios, ospecially pp.69-78 and 104110,
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as a wholc, subiitted that the originel text of paragroph 443 was
correct in law and that the amended version was incorrest and he repeated
that the Court was its own judge of law and was not bound to take it
fror the War Office, the Privy Council or any other mt}wriiw.(l) The
original taﬂ?in accordance with the ordinary oxporionce of' the
neoeasitiea of nilitary discipline and was, mreover, in precise |
-"&greenent with the American Manunl, (2) It muld suruly be most
unfortunate if the Court were to condemn peoPJ.g, in cases where the
defence of superior orders was plcadod, by virtue of an me;:@nt to

a Britigh Marual, the garxt%h at vari!moe with the Amerioan and other
official mnnuals, as a result of a chenge introduced in Jgpr:l.l 1944,
whereas the dates in the Charge "Shect began in October, 191.2.

Replying to Colonel Stith's argunents, the Prosecutor in the .Be.'l.nen
Trial claiued tnat th¢ amenduent to the Manual wos made, however, to
bring it in line with aliost every writer on the au‘b.jcct; including
Professor Lauterpacht and Professor Brierly, It wus in fact made in
consultation with the imerican Julge Advocate General, and it was in line
with the american law as set forth in American, as op,;oa'ed to"i-;ho
Anerican Manual, which had not yet been amended, |

It iust be added , that, if a statement contained in the
N

Manucl wans, as is stated in the footnote to the British Amendment No.3k, ‘w'

"inconsistent with the view of most writers upon the subject and also
with the decision of the Germon Supreme Court in the case of the
Llandovery Cestle," there was no obatacle, constitutional, legal or
otherwise, to correcting the mistake in the statement of law on the
one hand, anl to procseding on the basis of the law, as it had thus
been elucidatel, on the other, -

A second euthority on which great reliance has bLeen placed by

Coungel, and vhich has Yeen quoted as stating correct law Ly Judge Advooates,

T S acee b m— L L T

(1) Like the Defence in the Poleus Trial, Colonel Smith also pointed
to the parallel Letween a wer crimes court and a prize court, in
arguing that the Mamuel was not bindir; on the Court,

Which wae then unawendedy See p. l.
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in British Triala(1) nhas been the colebrated work, International Law
\ (Oppenhein-Lauterpacht), of which Volume II (6th Edition) contains, onpph52/3
& passage which is identical with the amended version of paragraph 4u3.(2)
The Judge Advocate acting in the Trial of Karl Buck and Ten Others
by & British Military Court at Wuppertal, Germany, 6th - 10th May, 1946,
after quoting this passage, added that an accused would be guilty if he

conmitted & war crime in pursuance of an order, first if the order was

obvimiy unlawful, secondly if the accused knew that the order was
unlawful, or thirdly if he ought to have known it tobeu.'l;lawfulhad.he
considered the circumstences in which it was given,

Despite the fact that most of the regulations governing trials by
United States Military Cormissions have included provisions defining the
applicability of the plea of Superior Orders, reference has often been
made, during triels before such Cormissions, to the United States Basic
Piold Mamal FoMe 2710 (Rules of Land Warfare) which is similer in scope
and purpose to the British Mapual of Militery Law.

Until November 15th, 1944, paragraph 347 of the United States Basic
Pield Manual provided that individuals of the irwed Forces vould not be

punished for war crines if they were committed under the orders or

sanction of their govermment or cormanders, The commanders ordering the

commission of such acts, or under whose authority they werc cormitted

by their troops, might be punished by the belligerent into whose hands

they £ell, It will be eppreciated that this provision of paragraph 347

of the American Rules of Land Warfare corresponds exactly to the original

text of paragraph 443 of Chapter XIV of the British Manual of Military Law,
By Change No. 1 to the Rules of Land Warfare dated 15th November, 1944

the sentences quoted above from paregraph 347 of the Rules of Land Werfare

have been omitted and the following provisions have been added to

paragraph 3451-

1 For instance tho Judge Advocete in the Belsen Trial advised the court
) to follow the law laid down in this toxt on the question of Superior

Orders,

Page 452 of tihis work scts out the literature on the subject,
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*Individuals and organisations sho viBlate. tho asospted Tems

and custons of war may be punished therefor, ' However, the fact

that the acts conplained of were done pursuant to order of a

superior or govermient sanction uway be tuken ints consideration.

in deternining culpability, either by way of defence or in mitigation

of punishment, The person giving such orders may also be punished,"

It will be seen that the statement of the law contained in the new
text of the imericen Basic Field Manual differs somewhat from the 194k text
of the British Manual, though both abandon the sweeping statements contained
in the former text regarding the plea of superior or-_le:.'s.‘ The new British
text appears to exclude an unlawful order es a ¢efence, and it is interesting
to compare both with Article 8 of the Charter of
the International Military Tribunal of 8th August, 1945, under which
superior orders fmra not to free a defendant from responsilility, but might
be considered in mitigation of punishnent, | |

The statemcnt contained inthe new text of paragraph 314.5 of the
Aerican Basic Field Mamual nakes it possiltle to c:naider superior orders
or Government senction i.vcletemininf culpability, cither hy wey of defence

' or in mitigation of ; .miahment.

The provisions of the Field Manual on this pulnt waru quotad for
instance by the Defeonce in the Triel of General Anton Dostler, by a
United States Military Coumission in Roue (8th - 12th Oc'ﬁ{mr, 1945);(1)

elthough this trial was hell under the Regulstions for the Trial of Wer
Crimes issued for the Mediterranean Theatre of Operations on 25rd. !
September, 1945, (see p.35), the provisi.ns contained the: ein .ralati.ng ta
the defence of superior orders wore not referred to. B ‘

Sheldun Glueck, on pages 155 - 6 of his suthoritative work, Wer

Criminels, Their Prosecwtion and Punishment, also prcwid&s some guldance

in the matter. Glueck, sueking to reconcile the dilcmnme in which a
subordinate is placed by an order manifestly unlawful, compliance with

which may later subject him to trial for a war crime, and refusal to

comply with which may immediately subject hin to disciplinoxy action,

- e e P—

(1) Law Reports of Trials of War Criminals, Vol.I, ppe22=34e
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perhups death, suggests that the following rule be applied: "an

unlawful act of a :'ult‘.iox- or officer in obedience to an order of his
govermient or his military superior is not justifiable if when he
Mttod it he actunlly knew, or, considering the circumstances, he had
reumbie grounds for knowing that the act ordered is unlawful under
(a) the laws and ocustoms of warfare, or (b) the principles of oriminal
law generally prevailing in civilized nations, or (o) the law of his own
country._ In applying this rule, whenever the three lsgel systems clash,
the last shall be suborlinate,"

Interesting material relating to the defence of superior orders is
to be derived from a study of the Trial of Rear-Admiral Nisuke lluuda-and
Four Others of the Imperial Japanecsc Navy, before a United States Military
Commnission, United States Naval Air Base, Kwajalein Island, Kwa;lalain
A‘boll, Hu‘ahall Islands, on 7th w 13th,December, 1945,

Masuda, who cormitted suicide before the trial, had ordered three
subordinates in tho Igperial Japancse Navy to shoot to death three United
States airmen, who had becowe unarmed prisoncrs of war; and a fourth, who
had custody of the prisoners, to hand them to tha three.exeoutioners.
These four were Wrought to trial for the part which they had played in
the killing of the airmen,

The accused pleaded not guilty. They admitted their part in the
execution of the American Prisoners of War, but claimed as a defence
that, as military men of the Japanese Empire, they were acting under
orders of a superior authority, which they were bound to obey.

One of the defending Counsel, himself a Lieutenant-Commander in the
Imperial Japanese Navy, described the absolute discipline and obedience
vhich was expected from the Japancse forces, and quoted an Imperial
Resoript which included the words; "Subordinates should have the idea
that the orders from their superiors are nothing but the orders personally

from His Majesty the Ewperor," The Japancse forces were exceptional
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among the world's amed forces in this respect and, therefore, he claindd,

it was impossible to epply therein "the liberal ana individualistic ideas which
rule usual socicties ummodified to this totalistic and abgolutistic

nilitary soc.'uty. " The strategic situation was so eritical in early 1944

that the characteristic referred to was displayed in the Jaluit unit to an
exceptional degree. Furthermore the order was given direct by a Reare
Admiral to "mere Warrant Officers and Petty Officers," If they had refused

to obey it, "everyane would have fallen upon them,"

As the accuscd had no criminal intent, it was clear that they had
comaltted no crime,

The other defending C unsel pointed out that the exceutioners each C_a‘
requested that they should not be assigned the task of carrying out the
killing, but when emphatically ordered by Ma.su«.la.,_ a man of gtrong
character, they hal obeyed, in accordance with their training, Their
actions were not ;vf' thei:_' own volition; they were the will of apother.

Tagaki, the custodian of the prissners of war, who arranged their
handing over to the alec:utiomra, also nerely acted in accordame with the
orders of the Rear-Admiral, Certainly the latter had told him why ha wag
to aun‘ender the prisoners, but this fact in no way placed him in the
position o:f’ a participant in the eormissi )n of a crinme,

In preaantmg, the cagse for the Pr.)accutim, one of the two' J'udge 'L,.'
Advocates quoted three authorities with the intention of securing ﬂme

rejection by the Commission of the plea of superior orders, The Judge

Advocate General, he said, had wade refevence, in Court Martial Orders

212-1919, to the following dictwa in U,8, v. Carr (25 Ped, Cascs 307):
"Soldier is bound to obey onky the lewful orders of his superiors, If
he receives an order to do an unlawful act, he is bound neithcr by his
duty nor by his o:_:.th to do it. So far from such an orier being a |
Justification it mekes the party giwing the order an accomplice in the

crime,"
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In another case, involving the killing of a Nicaraguan oitizen ly e
member of the United States forces, the Judge Advocate stated: "An order
illegal in itself and not justified by the rules and usages of war, or
in i;s substance clearly illegal, so that a man of ordinary sense and
understanding would know as soon as he heard the order read or given
thét it was illegal, will afford no protection for a homicide, provided
the ect with which he may be charged has all the ingredients in it whioh
‘w-be necessary to constitute the same orime in law" (CMO 4-15929),

" In the opinion of the Judge Advocate, however, the statement of the
law nost clearly in point was contained in "the rules prorulgated by the
Supreme Command of the Allied Powers for use in war crime cases, This
hodﬁr of international law, briefly known as the SCAP rules and adopted

ly the Corzdssion at the direction of the Judge Advocate General of. the

Navy, has the following provision appliceble to the defence raised by the

acoused, quoting subeparagraph (f) of pm'a.gagah'IG:

"he officiel position of the accused shall not absolve him from
responsibility, nor be considered in mitigation of punishment, Further,
action pursuant to order of the accused's superior, or of his govermment,
shall not constitute a defence but may be considered in mitigation of
punishment if the commisaion determines that justice so requires”.”

Two problems arise fron the above arguments, In the first place
the question may be asked what is meant, in three passages quoted by
the Judge Advocate in sccuring the rejection of the defence of superior
orders, and elsewhere in the literature on the subject, by the statement
that a soldier is entitled under International Law to obey only cormends
which are lawful? Must these gommands be lawful under the Municipal Law

governing the soldier, or under International Law? The eéxtrect from the

judgment in U,S8., v. Carr leaves the point in doubt., 8o, strictly
speaking, does the dictum taken from the Nicaraguan case since it is
not clear whethcr the passage "and not justified by the rules of usages
of war" is intended to auplify, or to be in addition to, the words

"illegal in itself", If it were the latter, the word "illegal" could

be taken to mean illegal "under Municipal Law",
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The question is one of great igportance, If an order is legel
under International Law, it is difficult to sce how an act oonni.ttod.l in
obedience to it could be illegal under that system, If the act were
thus legal in itsclf there would be no need for an accused to have
recourse to the defence of superior orders, On the other hand, if the
order need only be legal under Municipal Law, it would be possible for
th!a head of an authoritarian state to order the execution of all priseners
of war and for all his armed subordinates to carry out such an order and
remain éntirehr innocent of any war criminality,.

Secondly, if the plea of superior orders is to be recognised as a

defence, or even only an argument in nitigation of sentence, some principle

st be evolved which would determine the limite of its validity, Four

possible criteria were touched upon during the trial:
(1) The degree of military discipline governing the accused at the
tine of the cormissiun of the alleged offence,

Defending counsel laid great stress on the excepti nally strict
obedience to orders which was expected from a Japanese soldier. ' In so
far as the plea of superior orlers derives what strength it may have frqr.x
the presence of conflicting loyalties in the mind of the accused, this
arguaent is perfectly valid, On the other hand, in view of the fact that
the Allied Powers included mmong their war aims the overthrow of the
dictatorial system of govermment, it is not likely that the prevailing
opinion walld allow & person accused of war crimes to plead in defence the
very discase against which the war was fought, Furthermore, general
agreement will probably be given to thc Judge Advocate's opinion that:
"The Japanese Amqy must observe the same rules that the United States »
fighting man, the nman from Russia and the man fron Great Britaln must observee
The law is no respector of inlividual nations, If it is to be an effgotive

law, it must govern the actions of all naticns."
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(i4) The relative positions in the military hierarchy of the person
who gave and the person who received the order,

Counsel f£ar the defence poimted out that the order was given ty a
mamiral, to "uere Warrent Officers and Petty Officers"”, - Lam
perhaps, such cormands should bind the subordinate no more and no less

~ than those of an iniediate superior, yet it has to bo recognised that,
since the whole defence is based on a paycholdgioal condition, the state
of mind of the accused, the ar@mﬁnt of the defence has some weight,
(111)  The military situation at the time when the alleged offence wes

oomi:hted.

Tl';a defence pointed out that discipline at Jaluit was the stricter
because of the nearness of the United States forces, This defence is
not the sane as that based on military nebeui.ty, when using which the
accused pleads mat,'imspaotive of eny superior orders, 'he acted‘aa. he
did because the military aituafion made it necessary for him to do so,

If this argument were to be admitted, it would be for the defence
to prove .that the situation had actunlly altered the accused‘'s attitude

towards his superiors so as to make him feel that his obligation to obey

then had become stricter.
(iv) The legree to which "a man of ordinary sense and undarstanding?,

(quoting the Judge Advocate in the Nicaraguan case) would see that the
order given was illegal,

Thig test is vali!, whether legality under Municipal Law or under
International Law is meant, .For Anglo-Saxon lawyers its use would be
reminiscent of the frequent references to the hypothetical "average
reasonable nman", and of a passa.e of Dicey's in reference to the analogous
conflict between a s>ldier's duty to obey orders and his allegiance to the
general law of the land; ",...8 soldier runs no subgtantinl risk of
punishment for obedience to orders which a man of courion sense nmay honestly
believe to imvolve no Lreach of law" (The Law of the Constitution Bth
edition, p., 302, quoted by Professor Lauterpacht in British Yearbook of

International Law, 1944, p. 72)
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The first three of these au{;geatéa criteria demonstrate an awareness
of the heavy pre.sure under which an accused may be acting in obeying en
order. The International Military Tribunal at Nuremberg, coumenting in
its Juaamont_-on Article 8 of its Charter apparently had the sane considera-
tion in mind when it said:s "The true test, which in found. in varying
deg:'eqa in the criminal law of nost nations, is not the existence .of the

order, but whether moral choice was in fact possible¥,(1)
Some instances in which the plea has been successful and some in which

it hasg failed are now to be quoted in order to illustrate the extent of
recognition given thereto, I
The Judge Advocate in the Masucéa trial, quoting the "SCAP" rules,
adnmitted that the plea might be effective in mitigation of s;antenca.
The custodian of the prisoners, in his evidence, stated: "'].: had no intent
to kill them as well as no malice, A1l I did was to reloar the order
mohﬁﬁon&]& and lot the flyers be released," The plea was affeétive_in '
reducing his sentence to one of imprisment for ten years, iy
Sitting from 23rd April to 3rd May, 1946, the Prench Pe:miuyq'n't
Militery Tribunal of Strasburg tricd ex-Gauleiter Wagner and certedn of
his underlings for offences committed by them in Alaeulze Juring t he German

ocoupation, One of the accused,Ludwig Luger, formerly Public Prosecutor

at the Sondergerict of Strasbourg, was charged with having been an
sccomplice in tarder., The charge was made in the Indictment that,
during the trial of a group of 13 Alsatians accused of ;urd.oring a
frontier guard during an attempted escape to Switﬁerlaml, Luger acknow=
ledged that there was mo evidence of the guard having been killel by eny
of the accused yet demanded the death sentence, vhich was paas;e-.‘l on all
13 a.couﬁoul. Nevertheless Luger was acquitted, the Permanent Militery
Tribunal finding that he had acted under pressure from Wagnor, then

Gauleiter and Reich Governor of Alsace (The Indictment alleged that it

(1) British Conmmand Paper, Cmd, 6964, p. 42.
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‘was Wegnerf's normal routine to exanine an Incdiotment before a trial
wag held before the Sondergericht, and to communicate to Luger his
orderse concerning the penalty which the latter was to demand),

This French case is intercsting also because it represcnts an
instance in which the defence of superior order was pleaded, and
sugcessfully, not by a member of the armed forces but by a civilian,

' & member of the German administration of an ocoup:l.ed texritory,.

The Supreme Court of Norway provides the next exmuple, Hauptsturnme
- fithrer Wilhelm Artur Konstatin Wagner was charged before the Lagnannsrett
(Distriot Court) at Eilsivating with having committed wer orimes in that
he, in vholation of the laws of humanity, was concerned in the deportation
and death’ of 521 Norwegian Jews, The Lagmannsrett found him guilty and
‘sentenoced him to death, He apﬁsaled to the Supreme Court on the grounds,
Ln.iig_r_ alia, that the punishment defided by the Lagmamnsrett was too
severe, the majority of the judges having failed to consider that he had
““acted on superior orders and that in his capacity of a subordinate he
could not have prevented the carryins, out of the decision of the German
and Quisling Govermwxnts,

When discussing the severity of the punishment decided upon by the
Laguannarett, the President of the Court agreed with the ninority of that
Court that it had been established that the defenlant held e very
uniiaportant position in the Géstapo and that there was nothing to show
that he had taken any initiative in the action., His part had been to
pass on the orders from Berlin to the Chief of the State Police and to
execute the orders of his superiors, He was sure that if the defendant
had refused to obey oriers, he would have had to pay_foi:- the refusal with

his l‘l.fe.
On the other hand, it had been ascertained that the defendant, when

superintending the cmbarkation of the Jews, had persomally gone to soe

to it that more provisions were handed out to then,
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He therefore suggested to fix the punishment to 20 years penal
servitule, The sentence was carried by a mejority of three to two, -

Two more exanples of trials in vwhich the Court considered the circumstance
that an accused acted under superior orders nay be quoted, ench relatin: to
trials by United States Military Commdssions, On Jamuary 24th, 1946, &
General Military Goverment Court sitting at Ludwigsburg found two Gemman
civilians, Johann Melchior ond Welter Hirschelman guilty of ailing, abetting
il parioius ting do e Kidling ot two prisoners of war by st s,
tut sentenced them to 1ifu dmprisommont; the records make it cleay that

the death sentence was not inflicted because the accused had acted under
the orders of & Kreisleiter, Karl Ncuber was found guilty on ipril 26th,':““.
1946, by a General Military Govermment Court ot Ludwigsburg, of eiding, |
abetting and participating in the killing of prisoners of . war, - He had
acted on the orders of Crininal cdmiaaar Weger, in whose office he was
a £iling clerk., The scntence passed was one of impedsomment for seven yoorsy
and an examination of the record shows that the Court, in fixing the
sentence, bore in 1ind the fact that Neuber acted under pregsure of '
superior orders,. | |

Trials in which the d.efelnca of supur:lor. orders, duress or coercion,
has been unaucoeaafull& pleaded abound, In a mriber of these, reliance
was placed-by the Defence on either the so-called Phrerbefehl of Qotober ™ '
18th, 1942, or upon alleged oaders that "texror flyer.a" ‘were no longer

to be grented the protection accorded to prisoners of ware

In Artioles 3, 4 and 5 of tho cormer,(1) Hitler addressed the
following orders to 21l officers in the German arny:

"3, Therefore I coumand that: Henceforth all cneuy troops
encountered by German troops during; so=called cormando operationg, in
Europe or in Africa, though they appear to be soldiers in uniform or
demolition groups, armed or unarmed, are to be exterminatel to the last
men, eithcr in combat or in pursuit. It netters not in the least
whether they have lLeen linded by ships or plencs or aropped Ly parachute,

—

(1) hoccording to the text produccd by the Defence in the Trial of
General ant.n Dostler (sce p.5X),
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If such men appear to be about to surrender, no quarter should be given
them on genercl principles A detailed report on this roint is to be
eddressed in each case to the OKW for inclusion in the Wehrracht corrund qué,

4., If nembers of such cormando units » acting as agents, sabotcurs,
. ete,, fall into the hands of the .Wehrmacht through different chamnels (£or
exarple, through the police in occupied territories), they are to be handeq
over to the Sicherheitsdienst without delay, It 'is formally forbidden
to keep then, even temporarily, under military supervision (for example,
in PAV campe, etc,)..

5+ These provisi.ns do not apply t> cnery soldiers who surrender
or are captured in actual combat within the limits of normal combat
aotivities (offensives, large-scale air or seaborne landings), Nor do
they apply to enemy troops captured during naval engagenients, nox to
aviators who have " aled out to save lives, during aerial combat,"
: Unsuccessful rcliance was placed upon these orders by the Defence
in the Dostler Tri ,(1) end upon similar orders (or perhaps the same
ord.era?/ulightly different ~ocount of them being given in evidence) in

ol |

the Trial of Karl Buck and Ten Others by a British Military Court in

Wpertal, Gerueny, May 6th - 10th, 1946, in the Trial of Karl Adau
Goﬁml and Thirteen ﬁm: by a British Military Court, also ..tn

Wuppertal, May 15th - am'-.\ 1946, endAn otbap.trisls,

r;

! —
Sco Wex Orime Trial'Law Peyarts, Volume I, ppy 22 = 3k
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In a trial beforc a United States Military Commission at Freising,

Germany, Bury, ex-police chief of Langenselbod, Kreis Hanau, Germany, and
Hafner, ex-policenan in the same place, were accused of unlawfully killing
a United States prisoner of war'e It was alleged that the former accused

delivered the prisoner to the latter, with instructions to kill him, and

that Halner carried out these orders. The airnan was taken to a secluded

spot and shot, Bury stated that he had orders that "terror flyers" were
no longer to be granted the protection of priscners of war and were to be
killed by lynching or beating and that the police were not to protect
“"teror flyers" if the populace lynched tha, Both accused wre sentenced
to death by hanging and the sentences were confirmed,

The plea of superior orders was raised on behalf of both accused,
but the Canriiseion rejected it, _

It is worthy of note that hiks own testirnny showed that Bury had
st Latituds 1n deternintng whother op not any specific flyer should be
killed. He received no explicit order with respect to the victim, and
there was nothing to show that the haste and callousness with which the
american flyer wos dispatched was made necessary by the circumstances,
Hafner is not recorded as having nade any protest against the order,

When he reported to Bury that the job was done, Bury replied, "It is

right so",
X X X

As was suggested at the beginning of this seot:l.on,“) the argument
that a soldier cannot, under conditions of military discipline, lightly
disobey an order is not without somo woight, and the plea based on argu-
mont by Defence counsol in tho Masuda Trial has ofton been repeated olse-
whore. A variation is to be found in the argument of Counsel for Dr.

Kloin, ono of the accused in the M;(z) Counsel olaimed that if

a British soldier refused to oboy an order he would face a Court Martial,

whem. he would bo.able to contest the lawfulness of the order, whoreas

Dr. Klein had no such protection. '
Nevertholess tho rights of tho unfortunate victim must also be kopt

(1) Soe Pe35e
(2) Seo War Orimo Trial Law Roports, Volume II, pe79e

A
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constantly in mind,

. The material comprising this seotion has been of two Qﬂli‘

i) Material sotting out the circumstances in which tho plea may
be or has boen succesafully put forward, Quotations from the various
authorities which make the illegaltiy, or thc recognition of thelillegnlity,
or otherwise, of the order in some way or other the oriterion fall into
this category, as do also the descriptions of such triala as the Wegner

2r101(}) and the Masuda Tri g;fi) in which the plea had some offect,

It is difficuld to say at present how for such critaria as those
set out on pages 46 - hB are f:llownd by Courts end how far they constitute
suggestions de legc fercnda, but indicatins of & maliaa_.tion that all
cases cannot be treated alike are not lacking, The Prosecution in its
opening stetement in tho Iriel of Wilhelm List and others,(3) in
discussing the controversy which had arisen over tile trial of lﬂ.gl'l-runl:lng
ex-enoryy cormanders, saids |

"Others and quite different doubts have been raised 'by some who,
with a blurred vision of military discipline, 'auppoao that militarj; men -
are a sort of race apart, who are not r;apomible for their aoti.:'m '
because -they are expected to obey orders, But the law and code of the
Gernan Army itself says thet it is the duty of every soldier to refuse
to obey orders that he knows to be criminal, This nay be hard for the
SEAinary sollier acting unler pistol-point orders from his HM.
It is for less difficult for high-ranking comanders such os the men in

the dock,"(4)

ii) Material defining the legal effect of tﬁe i;lea when successfully
put forward, The enactiments and other authorities set out above make it
clear that, while the Dgfence con never clain tha:st superior orders represent

an absolute defence which would remove the legal puilt of the m‘iﬁomr (as

(1) See p. 48 - 9,
(2) See p. 48,

(3) By a United States Military Tribunal in Nure: 1bezg The trial has
not yet been c ipleted,

(&) Itelics inserted,
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would, for instance, a successful plea of insanity), the Court way consider
the fact that an offence was cormitted under orders as a nitigating circun-
stance and nay therefore. inflict a lightor penalty than would have been
inposed, or may impose no penalty at all,

The following translated extract from pages 243 - 9 of Professor
Michel de Juglart's work, Répertoire Methodique de la Jurisprudence
Militaire 1s reproduced here since it sums up, not only the problem
involved in th adnigsibility or otherwise of the plea of superior orders,
but also the various possible approaches to the question, and, in its
conclusion, the solution generally adopted:

"Will it be necessary to punish without discrimination those who, in
obelience to Superior Orders, have struck prisoners, shot hostages and
pillaged property? A distinction has always been made in .this comection
between civilians and soldiers, Civilians are amsumed to have an
opportunity for consideration, for discussing the orders they received
fron their suporiors, and one therefore considers in general that they
cordt an offence if they carry out an order which they regerd as illegal ...
On this question, the rules of (French) substentive law were in consequence
sufficiently flexible and sufficiently precise to permit of the punishment
of the nany offenccs cormitted during the war against Frenchman by German
civilians in Germany or in Francec,

"For soldiers on the other hand the denmands of hierarchi.cal authority
and of discipline profoundly alter the situation, But is it necessary
to adnit that a soldier shall escape all crininal consequences under the
pretext that he was bounld to obey the one whe gave him illegal orders?

This question occupicd the ninds of French penologists to a great
extent during the war of 1914 to 1918, when the application of Municipal

Law to acts of war in vi.lation of International Law was being discussed

by the Socidte des prisons, The majority agreed to recognise that

mildtary discipline was absolutely indispensible, that one could not admit
that soldiers, nonecommissioned officers, or even commissioned officers

should discuss the orders which were given them, it being aduitted that they
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cannot in gencral ostimato tho-lagality of thoso orders, _ Tho~axoul-
pating oircumstances describod in Articlo 327(1) was thus in laxge part
admittods = Oonsaquontly tho oxtont of tho application of punishmont
to sots of war was considorably rocduced and thoro only mmumd, as a
last shrift, tho possibility of tho rosort to roprisals, dangorous
though it was for a poople such as ours to mako uso of' such a mothod,

" It was on this q;wstion that tho lagiaizitor in 1944 was lod to mako
a now departuro.  In amending tho logal toxts ho had tho choloo botwoon
threo alternativess Ho could first concoivo of 1og:|.alat:|:on in wh:l.oh
tho circumstancos sot out in Articlc 327 would always havo boon
excluded not only as a complote dofoncoe tut also as an oxtomf_\jl.i:l.ng
circumstance or an oxouso from the momont ho found himsclf facod with
an offonce committod by a civilian or a soldior during ware Thsta was

tho solution which M. Huguonoy seoms to approve, in a much more

general way it is truo, for ordors givon to offiocors, and he quoted

the examgle of a colonel who recoived from his superior ordors to mako

5 :
( ) ;[t :I.g__mt so muoch the
manifest 4llegality of the order recoived as the very situ.ﬁtion in

his troops intorveno to support a coup d'état,

which tho accused is placed which oxplains this solution. For othors
it would seom best to oxamino in dotail cach parti@ar caau.:n in ordor
to find whothor a criminal elermont is involveds Was ho who committoed
the offence acting on spocific orders?  VWas ho, for oxamplo, a membor
of an execution squad? Thon one should not condomn him becauso he
could do no otherj on tho othor hand was he relying on a kind of gono_m.l
order or a gonoral authorisation which stated: "You maa; kill", and did
he porform tho killing in virtuo of an ordor of this na.tum? - He has
comdtted a orime for which ho is fully responsiblo.(3) It is this
approach which Judgo Jaockson seams to support in his roport to
Prosident Truman, in which ho writos:

[1) Artiole 327 of bthe Fronoh Codo pdnal provides: "No orimo or delict
is commttod vhon the homicido, wounding or striking wos orderod
by the law or by legal authority."

(2) Huguonoy, Traité do droit pénal militairo, pe398s

(3) Normand, Sociétd dos prisons, 16th Junc 1915: Rovuo pénitentiadre,
1915, pe470.
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" "Thore oxists a provinco in vhich obodience to superior ordors

shall provail as a dofonce; 4if a soldier is placed in an oxacution
8q2ad ho must not be made rosponsiblo for validity of the sontonco.
But tho quostion is wory difforent when a porson) by reason of his
rank or of tho latitudo of tho orders which ho has roceived has full
diborty of action. Buporiof ordors as a moans of defence ocould not
apply in tho caso of voluntary antiocipation in an organisation of
oriminals or conspirators like tho G-ost;tpo or the 8,8,

" " Thore oxists an intcrmodiary approach vhich tho legislators of
tho Ordinanco of 1944 have adoptod; it oonsists in omlﬁding in gonoral )
tho command of tho law or tho ordors of legitimate muthorky as & justis '
fying cirocumstanco, while mtaining tham as an oxtonuating factor or
oXousos, Tho oriminal charactor of tho act theroforo always remains,
but an individualisation of tho ponalty, imposod mora or less severoly
acoording to tho case, pormits a modification of tho consequences. It
is by this systom that tho draftemen of the Oodo Pénal end the Qode de
Justico Mjlitadre havo scmetimes boon inspired, It is thus that in the
circymstanco desoribod in Art:l.ole. k11 of the Code Pénal and Article 221
paragraph 3 of tho Code do Jystioco Militaire, a lossening of the .
ponalty is providod for in the case of cortain porsons prosecuted for .'\...0
pillage 4n gangs, or dostruction; for if those porsons prove that thoy
had with them porsons who instigatod or provoked the offonce they may
(by tho first provision) or must (by tho socond) benofit from a
lessening of the ponalty. An o xamination of theso toxts shows that the
legislator has two ways at his disposal of securing in this connootion
an individualisation of tho penalty; ho can in tho first place impose a
lossoning of tho ponalty, and this is what ho has dono in Article 221
paragraph 3 of the Codo de Justico Militaire, but ho can also loave it
to tho Judgoe to apply whoro dosirable (s'4il y a liou) a loss sevore

penalty (Artiolo 441 of tho Qode Dénal), or oven to impose no ponaltys
It is tho lattor courso which tho Opdinance of tho 28th Octobor, 1944,
had adoptﬂdo.oo.onn




The rules relating to evidence and procedure which arc applied in
'h‘;ia_.ls by courts of the various countries, and by the International
Military Tribunals in Nurenmberg and Tokyo, when viewed as a whole are
seen to represent an attempt to secure to the accused his right to a-
fair trial while ensuring that the obviously puilty shall not escape
punishnent because of legal technicaliticse. Gertain typical examples

are examined in the following para;raphs,

1, Right of Accuscd to know the Substance of the Charpge

Paragraph (a) of Article 16 of the Charter of the Nuremberg
International Military Tribunal, which falls unler the heeding: IVeFair
Triel for Defendants, provides thats

"The Indictment shall include full particulars specifying in
detail the charges a ainst the Defendants. A c¢opy of the Indictment
end of all the docuncnts lodged with the Indictment, translated into
a language which he undcrstands, shall be furnished to the Defendant
at a reasonable tiue Lefore the Trial."

Sinilarly, Article 9 (a) of Section IIT - Fair Trial for Accused e

of the Tokyo International Military Tribungl runs as follows:

"(a) Indictment, The indictment shall consist of a plain,
concise, anl adequate statement of cach offence charged. Zach accused
shall be furnished, in adequate time for defence, a copy of the indicte
ment, includin; any emendment, and of' th s Charter, in a language
understood by the accused,"

The Pacific September and December Regulations and the China
Resulations for trials by United States Military Cormdssions all provide
that; "The accused shall ¢ entitled: 'a, To have in advance of
trial a copy of the charges and specifications, so worded as clearly to

apprise the accused or each offence charged',"
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The equivalent provisi.n governing trials by British Military Courts
is Rule of Procedwre 15, which states that: "15 (A). The acoused,
before he is arraigned, shall be informed by an officer of every charge :
on which he is to be tricd....the interval between his being so informed
and his arraigmnment should not be less than twenty-four hours, (B), The
officer, at the time of so informing the accused, shall give thé accused

a copy of the charge-sheet, and wherec the accused is a soldier, should, ’

if moaéaa.iy, explain the charge-sheet and charges to him, and should
also, if he is illiterate, read the charges to him,"

2, _Right of Aocﬁsed to _be Present at Trial and to give

Evidence,

Article 16 (e) of the Charter of the Nuremberg International Militery
Tfibwml provides that;
"A Def'endant shall have the rigi;xt through himself or
through his Counsel to prcsent evidence at the Trial
in support of his defence, and to cross-examine any
witness called by the Prosecution,"
Article 9 (d) of the Charter of the Internationsl Military Tribunal
for the Far East runs as follows;
"d, Evidence for Defence, An accused shall have
"the right, through himself or through his counsel
(but not through both), to conduct his defence,
including the right to examine any witness, subject
to such reasoneble restrictions es the Tribunal may
determine,"
Rule of Procedure 40 mokes the following provision relating to trials
by British Military Courts:
"40 (A). At the close of the evidence for the prosefution the
acoused shall be told by the court that he may, if he wishes, give evidence

as a witness, but that if' he gives evidence he will subject himself to

crosa=-examination,
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The practice is for the Judge Advocate or, if there is none, the
President of the Court, to tell the accused that he has three alternatives:
to give evidence on oath, to make a statement not on oath or to remain
silent, end to explain to him his position along the lknes set out in
the following footnote to Rule of Procedure 40 (A): "The Judge Advocate
or, if there is none, the president must explain in simple language to the
accused, especially if he is not represented by counsel or defending
officer, that he need not give evidence on oath unless he wishes to do

so. Ha must also be told that if he gives sworn evidence he is liable to

be cross-egamined by the prosecutor and questioned by the court and
judge advocate, He should also be informed that evidence upon oath will

naturally carry more weight with the céurt than a mere statement not

upon oath,"
The right of an accused to sppear at his own trial and to give

evidence if he pleases is also sofeguarded, either explioltly or implicitly,
by the regulations governing trials by United States Military Commissions.

3. Right of Accused to have the aid of Counsel

Article 16 (d) of the Charter of the Internatisnal Military Tribunal

provides that:
n(d). A Defendant shall have the right to conduct his own dofence

before the Tribunal or to have the assistance of Counsel."

Article 9 (c) of the Charter of the International Militery Tribunal
for the Far East seems to go even further, in view of its final sentence:
"(c). Counsel for hcoused. Eech accused shall have the right to

be represem.:ed by counsel of his own selection, subjeet to the

disapproval of such counsel at any time by the Tribunal, The

accused shall file with the General Secretery of the Tribunal the

name of his counsel, If an accused is not represented by counsel

and in open court requests the appointment of counsel, the Tribunal

shall designate counsel for him, In the absence of such request
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the Tribunal may a;_:p:;int counsel for an accused if in its

Judgment such appointment is necessary to provide for a fair

trdal," '

Regulat:‘l..ml'i of the Royal Warrant provides that Counsel may eppear
on behalf of the Proscoutor and accused in kike manner es if the Eﬂi@&w
Court were a General Court Martial, The appropriate provisions of the

Rules of Procedure, 1926, apply sccordingly. In practice accused
persons tried as war criminals are defended either by advocates of their
own nationai:l.ty or by British serving officers appointed by the COnvez;ing
Officer, who may or may not be lawyers,

Thé relevant United States provision assure & similar right to the

acoused, The following provision is contained in Article 5 b of the

Paoific December Regulationss
"Phe accused shall be entitled: ,....To be represented, prior to
and during trial, by counsel appointed by the convening authority or
' counaél of his own choice, or to conduct his own defence,
To testify in his own behalf and have his counsel present relevant '
evidence at the trial in support of his defence, and cross-examine each
adverse witness who pcrsonally appeared before thc commission,"

“

The corresponding wording in the China Regulations (irticle 14 (b)), ™
even gontaim a nandatory elenment; .
"The acoused shall be entitled: +..+T0 be represented prior to

and ‘during trial by counsel of his own choice, or to conduct his own
defénca. | If the accused fails to designate his counsel, the commission
shall appoint competent c_ounsel to represent or advise the accused,"
4, _The Right of the iccused to have the Proceedings

made Intelligible to_hii by Interpretation

Most persons accused df war crimes do not speak -the same language

as the membors of the court, or of most of the witnesses (particularly

those called by the Prosecution) or of counsel, Consequently the
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question of making the proceedings intelligible to the accused usually
arises, ! :

Article 16 (c) of the Charter of the International Military Tribunals
states that: "A preliminary examination of a Defendant and his Tpial
shall be conducted in, or translated into, a language which the Defendant
understands”,

Article 9 (b) of the Charter of the International Military Tribunal
for the Far East provides as follows:

*b, Language, The trial and related proceedings shall be conducted

in English and in the language of the accused, Translations of documents
and other papers shall be provided as needed and requested."

In Article 9, the United States European Directive lays down that;

"THe accused shall have the right to hove the proceedings of the
commission interpreted into his own language if he so desires,"

The Pacific September Regulations in Article 14 (d), provide that
the accused shall be entitled:

"o have the charges and specifications, the proceedings and any
documentary evidence translated when he is unable otherwise to understand
theg,"

The China and Pacific Demember Regulaticns contain the same rule, except
that the latter mekes reference to "the substance of the charges and
specifications" instead of "the charges and specification,"

An examination of the records of wor crime trials indicates that this
right of the accused has been well preserved,

Thus, in the Belsen Trial,ikmediately before the hearing of the
evidence of bhe Prosecution witness Dr, Ade Bimko, Lieutenant Jedrzejowicz,
Pafence Counsel to the Polish accused, said that, if the witness gave
evidence in German, hLe would not require it to be translated into Polish,

The Judge Advocate felt bound to advdsc the Court that in his view,

in this particular kind of Court, the accused must hear the evidence in the

language which they could understand, Counsel could not possibly know




62w

how to cross-examine except on instructions from the accused whom he
represented and his instructions must necessarily be determined by the
ovidence, The Judge iadvocate advised the Court that he did not khink
that anybody should waive the righi:a of a person who did not understond
a language when serieus acousations of faot were being made, The
Dofending Officers were n> doubt endeavouring to shorten the proceedings
but he thought that the suggestion would be mrong in law,

The Court decided that the evidence must be translated into Polish
oo that the Polish accused would understand it, except in any case where a
particular witness was called to make a specific accusation against one or
two of the German accused and there was no question of that witness reising
any point ageinst the Polish accused,  In cases where the Polish accused
might be implicated by the witness, however, the evidence must be translated
into Polish,

Again, in the trial of Erich Killinger and four others by a British
Militery Court, Wuppertal, Nov'amber 26th - December 3rd, 1945 ,premmably .
since they were ex-members of an interrogation centre the accused all had
a knowledge of English, The Court, after receiving & reassurance on'the
point from the Defence, permitted the non-translation of the oral evidence \
from English into German, whilec at the same time stating that a translation
would be provided should any accused ask for it,

Some indication of the limits beyond which the courts would not be
prepared to go in this matter is provided, however, by the Trial of
Oberleutnant Gerhard Grumpelt by e British Military Court held at Hamburg,
Germany, on 12th and 13th February, 1946.(1) At the very outset of the
proceedings, defending Counsel applied for the whole of the proceedings
to be translated to the accused, Counsel stated that he would himself

address the Court and speak during the whole trial in German,

(1) The Scattled U-Boats Case, see War Crime Trial Law Reports, Vol. I,
pp. 55 = 70.
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The Judge iadvocate thereupon explained the position as follows:

"The language of the Court is English, and it is quite unusual for

the Court to be addressed in German, What we noremally do is to
translate all the evidence so that the acocused understands it, but it is
quite unusual to translate everything the defending Counsel says."

after ascertaining that Counsel hed some knowledge of English, the
Judge advocate requested that Counsel should do his best to address the
Court in English, and so far as the evidence was concerned, that would be -
tranzglated to the accused, The defending Counsel's reply was as follows:

"I rust insist upon it that all the iwst important parts which will .
be decisive for the judges to judge Gerhard Grumpelt rust be in the
German language, and I must insist that the German language should be
acknowledged here as hoving the same rights as the English language,

I am quite satisfied that things vhich arc not irportant need not be
"tronslated 8o that the proceedings should not be unduly interrupted,
but my opening and closing speech, which are decisive, I shall give in
German, "

After the Court had conferred, the Judge advocate provisionally
ruled that all the evidence would be translated, but that the Prosecutor's
opening address should not be translated in the ordinary way. Counsel
stated thot this was agreeable to him and added that he understood enough
English to follow the Prosecutor, but not enought to deal with the
witnesses when in the witness box or in his addresses to the Courts, In
fact, the defending Counsel's short opening address wes nade in German
and translated at once,and the German text l.'v:‘tf'fiml address, written by
himself, was attached to the proceedings.

The intercsts of the accused in this case were fully safesuarded by
the fact that two, and later on, during the evidence for the defence, a

further three, officers and soldiers were detailed to act as interpreters.
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It is to be noted that the rules of procedure ag specified in the
Royal Warrant do not contain any express provisi n either as to the
language of the Military Courts trying wexr corimes cases, or as to the
rights of the acoused and duties of the defending Counsel as to the
language in which they should address the court,

The rules of procedure followed in war crimes trials by British
Military Courts are with certain exceptions those followed in English
civil courts, It seems beyond doubt that an English Court would have

a right to insist on Counsel addressing it in English, The English law

on the rights of a non-English speaking accused is at present contained

in an obiter dictum of Lord Reecding, C.J., in Ry v, Lee Kun (1916) 1 K.B.

337, to the following effect: When a foreigner who is ignorant of the

English langusge is on trial on an indictment for a criminal >ffcnce, and

is not defended by Counsel, the evidence given at the trial must be translated
to him, and compliance with this rule camot be waived by prisoner., If

he is defended by Counsel, the evidence must be translated to him unless

"he or his Counsel oxpress a wish to dispense with the translation and the

judge thinks fit to permit the omission, but the judge should not permit
it unless he is of opeinion that the accused substantially understands the
nature of the evidence which is going to be given against him,

The action of the Court in the Grumpelt trial could in any case be

fully explained by reterence to two relevant provisions. Regulakion 13

of the Royal Werrant states that "In any case not provided for in these
Regulations such course will be adopted as appears bLest calculated to do

justice," The same is provided by Rule 132 of the Rules of Procedurce made

under the authority of the Army Act,

De__ Rules Regardim Appeal end Confirnmation

An accused may be further preserved from any kind of sunmary treatnent

by provisions relating to appeal and confirmation,
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While Article 26 of the Charter of the International Military
Tribunal states thats "The judgnent of the Tribunal as to the guilt or the
innocence of any Defendant shall give the reasons »n which it is based, and
shall be final and not subject to review," .:'srtiﬁle 29 provides for

possible interwention by a higher agency in the determination of sentence:

"In case of guilt, sentences shall be carried out in accordance with
the orders of the Control Council for Germany, which may at any time
reduce or otherwise alter the sentences, but may not increase the severity

tmor. . "

While the question of appeal is not spccifically mentioned in the
Article, various of those sentenced at Nurcmberg 1id in fact appeal to
the Control Council for Germany, though without success,

Similarly Article 17 of the Charter of the International Military
Tribunal for the Far East contains he following passage:

"Judgmant_and Review. The judgment will be announced in open court
and will give the resgdns on which it is based, The rccord of the trial
w1l be transmitted directly to the Supreme Commander for the Allied
Powers for his action., Sentence will be carried out.in mwr@ce with the

order of the Supreme Cormender for the Allied Powers, vho may at any time

reduce or otherwlse alter the sentence, except to increase its severity."

No right of appeal in the ordinary sense of that word éxi':;lta against
the decision of a British Military Court. ' The accused may, however, within
48 hours of the termination of proceedings in Court, give notice of his
intention to submit a petition to the Confirming Officer against the finding
or the sentence or both, anl the petition must be submitted within 14 days.
If it is against the finding it must be referred by the Confirming Officer
to the Judge advocate General or to his dﬁputy.(l)

Confirmation by higher military authority is in any case necessary.

The finding and any sentence which the Court had jurisdiction to pass, if

Iconfimed, are valid, notwithstaniing any deviation from the Regulations or

(1) Regulation 10 of the Royal Werrant,
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the Rules of Procedure or any defect or objection, technical or other,
An exceptim exists only in the case where "it appears that a substantial
miacu'x-iage of Justice has actually occurred, n(1)

S_imilar]y, the scntence of a United States Military Cormission must
not be carried into execution until it has been approved by the appointing

autlmrit}. Death sentences must, in addition, be o'onrimed also by the
Theatre conﬁt;;ﬂbr. The approving and confirming authortties have before
them, in actin,%,-a review and recon.endati on by the appropriate Judge
Advocate, Thus, while no "appeal" as that term is used in judicial

proceedings is provided for, cvery record of trial is scrutinisel as to

the facts and points of law, anl the Cormanling General has trained legal

advice as to the right course to take,
A person convicted by a United States Military Government Court has

.the right to petiti.n for review of the finding or sentence, The petitioa
must be filed with the Court within 10 days of conviction,
~ No sentence of a Military Govermient Court shall be carried into
execution until the case record has been exanined by an Army Military
Digtrict Judge Advocate and the sentence approved by the officer appointing
', the Court or by the Officer Commanding for thc time being, No sentenoe
of death shall be carried into execution until confirmed by higher authority,
The reviewing authority may, upon review, inter alia.
confim or set aside any finling,
substitute the finling of guilty by an amended charge y

confimm, suspend, reduce, commute or modify any sentence

or order, or
increase any sentence, where a petition for review which

is considered frivolous has been filed and the evidence
in the case warrants such increase,
The reviewing authority neoy. at any time remit or suspend any
sentence or part thercof,
The proceedings shall not be invalidated nor any findihgs or sentences

disapproved for any error or onission, technical or otherwise, occurring at

any such proceedings, unless in the opinion of the reviewing authority it

(1) Regulation 11 of the Royal Werrant,
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shall appear that the error or cmission has resulted in injustice to the
accused,

A wear criminal sentenced by a Norwegian Lagnannasrett has the right to
appcal to the Sﬁproma Court of Norway on points of Law or on the question
of the severity of sencence, but not on the facts.

. French Law makes provisions regarding appeals from French Military
Tribunals of which persons condemned by the Permanent Military Tribunals
cen avail thenselves,

In tine of war, according to the provisions of & Decree of 3rd
November, 1939, Permanent _Hmtary Appeal Tribunals are to be set up,
their muiber, seat and jurisdiction being fixed by decree, They are to
deal only with cases involving persons convicted by Military Tribunals,
Article 135 of the Code de Justice Militaire states that such persons shall

have twanty-four hours durln@, which they may appeal to such a court, This
period begins to run at the end of the day on which the judgment of the
Military Tribunal is read,

This appeal to & Permanent Military Appeal Tribunal is the only
one possible in war time against a decision of a Permanent Military
Tribinal, The former, in accordance with Article 133 of the Code de
Justice Militaire is not concerned with revhewing the whole teial conducteld

by the inferior tribunal, but only with finding whether the judgment

delivered thereby constituted a correct application of the law.(l)

Avticle 134 states thaty "Military Appeal Trq.bumls can annul

decisions only in the follom.ng casess

(1) when the Military Tribunal hes not been composed in accordance
with the provisiuns of the Code,

(2) when the rules of capetence have been violated,

(1) The Permanent Militexy Appeal Tribunal does not, therefore, enguire

into mere questions of fact,
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(3) when the penalty laid down by the law has not been applied to
the acts declared to be proved by the Military Tribunal or
when a penalty has been pronounced which goes beyond the cases
stated by the law,

(4) when there has been a vioclation or omission or the formalities
1aid down by law as a condition of validity, anmd

(5) whan the Military Tribunal has omitted to docids upon a request
of the accused, or an application of the Public Prosecutor,
whlizl.x“o.ina at making use of a power or a right accorded by the
Aecording to the provisions of the Decree of 3rd November, 1939:
"In all cases where a Military Appea. Tribunal has been established, persons
sentenced by Military Tribunals cannot appeal to the Court of Appeal
(Cour de Cassation) against the.decisions of Military Tribunals and of
Military appeal Tribunals."

In peace=time, in accordance with Article 100 of the Code de Justice
Militaire, judgnents delivered by Military Tribunals can only be challenged
by way of an appeal to the Court of Appeal, for the reasons and under the

conditions set out by Article 407 et seq of the Code d'Instruction Criminelles

A convioted person has three whole days, after that on which His sentence

has been notified to him, in which to inform the Clerk of the Oourt.of
his dégire to appeal,
6, The aced on Expeditious gedure

The cere shown in ensuring to th®accused his essential rights during
triel is balanced by an attempt at ensuring that there shall be no un=-
necessary delays arising out of purely technical disputes.

Article 12 of the Charter of the International Military Tribunal
for the Par East makes the following provisions in its paragraphs a - o
(which are substontially the seme as those made in Article 18 of the
Charter of the Nuremberg International Military Tribunal)s
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"Conduot of Trial, The Tribunal shall:
a, Confine the trial strictly to an expeditious hearing of the
issues raised by the chargos.

b. Take striot measures to prevent any action vhich would cause

any unreagonable delay and rule out irrelevant issues and statements of
any kind whatsocever, |

ce Provide for the maintenance of order at the trisl and deal
sumnarily with any contumacy, imposing appropriate punishment, including
exclusion of any accused or his counsel from gome or all further proceedings,
but without prejudice to the determination of the charges."

Similar provisions were laid down by the Pacific Septembor and
December and by the China Regulations,

The ' learest cxamples of the attempt to avoid miscarriage of Jjustice
through unnecessary legel technicality are provided by the rules of
evidence applied in war crime trials, to which attenti.n is now turned,

7. Rules of Evidence in General

In general the rules of cvidence applied in Y.'s;.r Crime trials are

less technical than those governing thc proceedings of oourfs conduoting
trials in acoordance with the ordinary criminal law,  This is not to say
that any unfairness is done to the accused; the aim has been to ensure
that no guilty person will escape punishment by exploiting technical rules.
The circuastances ::n.n which wor crime trials are often held neke 1t
necessary to dispense with certain such rules, Ior inatanclc many eye
witnesses whose evidence wos needed in trials in Europe had :I.n 1I'.h.e meantine
returned to their hores overseas and been demobilizeds To transport them
to the scene of trial would not have been‘l}ractic_al, and it was for that |
reason that affilavit evidence was peruitted and so widely used. In the

Belsen trial, thc Prosccutor pointed out that although the trial was hold

under British lew, the Regulations had nade certain altcrations in the

laws of cvidence for the obvious reas.n that otherwise nany people would

be bound to escape Jjustice becaunsc of movencnts of witnesses, A number

of affidavits bad been taken from ex-priconcrs froi Belsen, but many of

the Jeponents had since disappeare ls Therctore the Prosecution would

call all the witnecsses available and would then put the affidavits before
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the Court and ask for the evidence contained therein to be accepted,

Article 13 (Evidence) of the Charter of the Military Tribunal for
the Far East provides as follows:

: "a, Admissibility. The Tribunal shall not be bound by technical
rules of evidence, If shall adoptband apply to the greatest possible
extent expeditious and non-technical procedure, and shall admit any evidance
which it deems to have probative value, All purported admissions or
statencnts of the acoused are adnissible,®(d) -

The President's order of 2nd July 1942, appointing a Military Commission
for the trial of the alleged aaboteurs,z)imluded the provision that "Such
evidonce shall be adnitted as would, in tho opinion of the President of the
Commission, have probative value to a reasonable man," The provisions laid
down in overseas theatres were clcarly influenced by this drafting,

The Me.iterranean Regulations (Regulation 10) provide expressly that
the technical rules of evidence shall not be applied but any evidence shall be
admitted which, in the opinion of the president of the Commission, has any
probative value to a reasonable man, Stmilar provisions are contained in
paragraph 3 of the European Directive, in Regulation 16 of the Pacific
Septenber Rggulations, in Regulati.n 5(d) of the SCAP Rules and in
Regulation 16 of the China Regulations.

In the Mediterrancan Regulations it is added that without limiting the
scope of this rule the following in particular will apply:

"(a) If any witness is dead or is unable to attend or to give
evidence or is, in the opinion of the president of the
commission, unable to attend without undue delay, the
coimission may receive sccundary evidence of statements
nade by or attributed to such witness. &

"(b) Any document purporting to have been signed or issued
officially by any member of any allied or eneny force
or by any official or agency of any allied, neutral

or enemy govermment shall be adnissible as evidence
without proof of the issue or signature thereof,

1 With the exoecption of the ommission of the final sentence, Article 19
@) of the Charter of the International Military Tribunal of Nuremberg

has the same wording,
(2) The Case Ex Parte Quirin, 317 U.S.1 (1942).
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*(c) Any report by any person when it appears to the president
of the cormission that the person in making the report was
. acting within the scopc of his duty may be admitted in
aevidence, . _

"(d) Any deposition or record of any military tribunal iay be
aduitted in evidence,

"(e) Any diary, letter or other document nay be received in
“evidence as to the facts therein stated,

"(f) If any original locument cannot be produced, or, ii the
opinion of the president of the coumission, cannot be
produced without undue delay, a copy or translated copy of
such document or other secondary evidence of its contents
may be received in evidemce, A tranglation of any
document will be presuned to be a correct translatio
until the contrary is shown, \

Photographs, printcd and nileographed matter, anl true
copies of papers are adinissible without proof, : L

Confessions are adnissible without proof of circu:stances
or that they were voluntarily made. The circunstances
surrounding the taking of a confessi>n may be shown by the
accused and such showing way be considered in respect of
the weight to be accorded it, but not in respeot of its
edmissibility,.” !

Sinilar but not identical provisions are contained in othexr United Statas
ingtruments. E’SG&P Rules, for instence, it is also provided
(Regulation §,d) (2)) that the Co.mission shall take judiclal notice of
facts of comwon kno ledge, official governacnt docunents of any nation
and the proceedings, records and findings of Militery or other Agencics of
any of the United Natians, & provision which corresponds to art, 21 of
the Charter of the International Military Tribunal, ‘amncxed to the Four-

Power Agreement of 8th August 1945,

The Royal Warrant provides that, except in so far as therein

otherwise provided, the Rules of Procedure applicable in o Field
General Court Martial of the British Aruy shall be applicd so far as
applicable to the Military Courts for the trial of war criminals,
In so far as rules of evidence ere concerned ‘exceptional provisions

are nade by paragraph 8 (i) and 8 (ii) of the Royal Warrant. Of




w2

these, the former runs as followss
"8 (1) At any hearin; before a Military Court convened under
these Regulations the Court may take into consideration any oral statee

ment or any document appearing on the face of it to be authentig,

provided the statement or document appears to the Court to be of
‘assistance in proving or disproving the charge, notwithstanding that
such statement or docunent would not be adnissible as evidence in
proceedings before a Ficld General Court Martial, and without prejudice
to the generality of the foregoing in ﬁa,rticulai'z-

(a) If any witness is decd or is unable to attend or to give
evidence or is, in the opinion of the Court, unable so
to attend without undue delay, the Court may receive
secondary evidence of statements made by or attributable
to such witness;

any document purporting to have been signed or issued
officially by any member of any Allied or eneuy force
or by any official or agency of any Allied, neutral or
enenyy govermment, shall be admissible as evidence with-
out proof of the issue or signature thereof;

the Court nay receive as evidence of the facts therein
stated any report of the "Comite Internati.nal de la
Croix Rouge" or by any representative thereof, by any
menber of the medical profession or of any medical
service, by any person acting as a "man of confidence"
(honme de confiance), or by any other person whom the
Court may consider was acting in the course of his duty
whon making the report;

the Court may receive as evidence of the facts therein
stated any depositions or any record of any military

Court of Inquiry or (any Summary) of any examination
made by any officer detailed for the purpose by any
military authority;

(e) the Court may receive as evidence of the facts therein
- stated any diery, letter or other documcht appearing to
contein information relating to the charge;

(f) 4if any original document connot be produced or, in the
opinion of the Court, cannot be produced without undue
delay, a copy of such docunent or other sccondary evidence
of its contents may be received in evidence;

It shall be the duty of the Court to Judge of the weight to be

attached to any evidence given in pursuance of this Regulation which

would not otherwise be adnissible, "
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A study of the application of those rules shows that the practice

of the Courts has been to interpret then widely, so as to render adrmissible

& considerable renge of evidenco and o alloy ‘the Gourt then to Jecide

what weight to place on eagh iten
8. _The Admissibility of Affidavits

Much reliance as evicence has been placed during war crime trials on
affidavits, thot is to say on written sworn and signed statenents by a
witness, Defence Counsel have uore than once protested against such
evidence, mainly on the ground that, unlike & witncss in the box, an
affidevit connot be crosse-exsnined, but there can be no Joubt as to their
adnissibility at least in procecedings before .auch courts as operate under
the rules quoted under the last neading.

In this comection certain argunents which arose during the Belsen
Trial are worth quoting, since the way in which they were decided strongly
influenced the British practice in subscquent trials,

In his Opening Speech, the Prosecutor pointec out that although
the trial was held under British law, thc Regulations had nade certain
alterations in the lawvs bof‘ evidence for the obvi.ous reason that otherwisa
many people would be bound to escepe justice because of novenents of
witnessos, A mnber of affidavits had been taken fron ex-priscners
from Belsen, but uany of the deponents had since disappeared, Thorefore
the Prosecution would call all the witncsses ovailable and would then
put the affidavits befcore the Court and ask for the evidence containod
therein to be accepted.

On Qctober 3rd, the Julge Advocate asked the Prosecutor what he
relied on in putting in the affilavits. The Prosecutor replied that
he relied on Regulation 8 (i).

The Judge Advicate asked whether Regulatin 8 (i) (a) wes not
intended to be reed, at any rate so far as an affilavit was concerned,

to the effcct that the Court had first to be satisfied that the witness
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was dead, or was unable to attend or to give evidence or was, in the

opinion of the Court, unable to attend without undue dclay,

The Prosecutor replied that the general introductory provision
of'Regulntion 8 (1) male paragraph (a) academic by stating that .
Regulation 8 (1)(a) was "without prejudice to the generality of the
foregoing®., To the question whethor the Prosecutor took the view
" that, even if there was & witnoss in the flosh who could be obtained,
the Prosecutor would still be inclined to rely on the affidavits, the
Prosecutor replied that technically he should take that view, It
‘would, of course, be a matter for the Court to decide whether they
congidered that the statement or locument appcared to be of assistamve,.

The Judge Advocatc advised the Court that the regulation was
80 wide that the Prosecution's view of it was a correct one,

Captain Phillips then objected to the use of affidavit evidence,

‘ which would generally not be admissible before a Court, It was, he
said, only adnmissible, if at all., as a result of Regulation 8 (1), and
that Regulation, fin his submission, was merely permissive, I‘t said
that the Court mi‘.ght. take into c.rr_middration certain types of evidence,
The ob.jec't‘::l.on of the Dofqnce was that this was not a case in which the
Court should receive such evidence, The Defence did not say that the
Court ¢ould not do s2, but they said that the Court had a discretion
and that it should exercise its discretion here in favour ofl the Defence
by refusing to accept the evilence, The whole of the evidence contained
in these affidavits was, in the subnmission of the Defence, completely
unreliable, thoroughly slipshod and incupctent,

. The Judge Adv.cate sall that it was entirely a matter for the
Court's discretion whether they acccpted this evidence or notes It
was for the Court to congider what weight should be attached to any
affidavit, In his view, all th.usc. cxhibits would be admissible in

evidence, but what was left for the Cuourt to Cecile was how ruch weipht
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they would attach to any partioular docurent, having heerd the whole
of the circubstances and having considered it in the light of other
evidence, :
The Court decided that they would receive ‘in evidence the
affidavits tendered by the Proscoution, They adled, however, that
when they came to .decid.o what weight should be attached to any.
particular affidavit, they would bear in nind any obgervation which

the Defence might address to then,

On 19th September, 1945, the affidavit of Colonel Johnston was

pudt in by the Prosecutor, Ono of the Defending Officers objected to

three peragrephs of the affidavit on the ground that they contained
merely corment on points which it was the Court's duty to decidos Yoh
aifficulty arose from the fact that the Court must know what wos ina
paragt.;raph in order to decide whether to adait it or not, The Prasgmm
pointed out that this was incvitably so in a system of Courts llartﬁl,
under which the Court was judge both of 'law and of facts The Court
must, in fact read themselves, or have real to them, the paru.g;mflhn in
order that they might consider the legal point; then they must do the
impossible and say "we refusc to allow this to be put before us and
in our capacity of judges of fact, we will ignore then, although in
our capacity of judges of law we st consider them firat".

One of the parn;;raphs' objected to wos left out on the advice-of the
Judge Advocate, who remarked that the deponent was (oing rather outside his
province. hs to the two remaining paragraphs, the Court Jecided that thaye
shonld not be entered the words "In short such orders and the carrying out
of such orders was nass murder" and a reference to "oocomplices in wass
mrder". |

puring the heering of the cvidence for the defence, the question
arose whether, at that stage >f the trial, affidevits made by witnesses

who had been heard by the Court in persor. could be put in, in order to
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ahow the unreliability not' of the witnesses involved but of the
affidavits as a whole, all of them having been produced bty the same
War Crimes Investigation Unit, .

The Defence argued that it was essential, in the present case,
where the evidence for the Prosecution was largely documentary, for
the Defence to be able to challenge the whole system whereby that
do&tinantu'y evidence was produced by pointing out discrepancies
between what witnesses had said in Court and what they had gaid in
wii;tan statements not yet entered -as evidence,

This was opposed by the Prosecution on the ground that the — ;. .
exanination and the cross-examination of the respective witnesses
was the proper time to point out discrepancies between the affidavits
and the oral evidence of witnesses and that if the defending officers

“had misled- thi) opportunity, they could n>t submit the afﬂda.ﬂt at

a tine when the witnesses had no opportunity of explaining the alleged
discrepancy in the course of their cross-examination,

The Court ruled that, if there were any witnesses who gave evidence
in Court persomally and were cross-exanined:-in regard to affidavitc that
they had made, and if those affidavits were not put in as evidence, the
Court would allow any Defending Officer to put in such affidavits during S
the course of his defence, for the purpose of establishing the manner &

in which these affidavits had been taken, -
On the other hanl the Court felt that, in the case of witnesses

who gave evidence in person and were not cross-examined in regard to

their affidavits, the Court should not admit such atfidavits, because

‘.bh'ey would cnrry. no weight with them unless accogpanied by a cross-
examination of the witnesses 2o that the Court could eppreciate exactly
what thedr evidence would be in regard to the taking of the affidavits,
During the trial of Erich Killinger and four others by a British
Military Gourt; Wuppertal, November 26th - December 3rd, 1945, before
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the entering of the affidavit evidex.lca for the Prosccution, the Defence
‘applied for one deponent to be produced in person, The Defence had been
given to understand that the British Officer in question would be .available
for questioning. The Court decided, after hearing argument, that the
deponent could not be produccd "without undue delay" (in the warding of
.Regulation 8 (1) (a)), and tha.Preaident of the c::m;t added the signigicant
statement that "we realise that this affidavit business does mot carry

the weight 08 the man himself here, as cvidence, and when it is read we
will hear what objections you have got to amrth.m.g, that the affidavit says,
and we will give that, as a Court, due weight", The Presicent's words
way fairly be taken as a reference to the fact that if evidence is given
by means of an affidavit the person providing the evidence is not present

in Court to be exagﬂ.ned,. cross-exanined and re-exanined,

Nevertheless, in his sumﬁim_z up, the Judge Advocate in the trial of

Karl Adam Golkel and thirteen others, by a British Military Cowt, Wuppertel,
Germany, 15th - 2lst May, 1946, stressed that: "There is no rule that ;
evidence given in the witness box uust be given more weight than evidence,
statements, taken on oath outside the court, As I said earlicr, take

.into socount all the circumstances..." A ciscussion of the relative

value as evidence of pre-trial statements produced in Court in docunentary
form and of oral testimony delivered in the witness box had arised from the
fact that four of the accused withdrew in court. wholly or in large part

the evidence which they had given in pre-trial statements ageinst five

other accused, TR may fairly be said that five accused, Pahl, Pilz,
Limbcrg, Thilker and Bott, were found not juilty as 2 dircect result of

this fact, There were also less sensational but similar recantations

of evidence relatins to others aming tha accused,

9, The Admissibility of Pre-Trial Statements by one

Accused against another
In the Special Order appointing the Cormission which conducted the

trial of albert Bury eal "ilholn Hafnory/United States Military Commission,
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Atﬁagntmm, Germany, 15th July, 1945, power was granmted to it to mele
. such rules for the con'duct of the proceedings, consistent with the powers
of a._llil:l.ta:y COmiaai on, a3 were deemed necessary for a full and fair
trial, 'I'hn Cor:niauion announced at the outset that 1ts proceedings
were to "be governed generally by the rules of pricedire and evidence
~ @8 laid down in the Manual for Courts-Martial with the following changes.
Statements made Ly the accused in the course of investigations mi-ch

appear to be regularly and properly authenticated will be admitted in
evidence, subject to suol_1 attack as the accused may desire %o make,
‘I'Ew,_atatmnts made by the. accused that ere admitted in evidence will be
re,cpi_.vgd generally qgaimt all of the accused m..lb:ject to.,suo.h rebuttal as
the accused or any of .then may elect to make,,,"

During the‘Belsen_Triq.l, on the 5th October, objection was raised by
Major Cranfield, one of the Defence Counsel, to the admission of an
: )affidavit made by .the acoused Kopper. It was subuitted that the affidavit we
obJeotiona.bJ.e as evidence against any of the othar accused,

Major Cranfield pointed out that whila this affidavit was aébiuiblo

under Regulation 8 of the Royal Warrant, that provision was merely permissive,

He called on the C.uurt tr :_'aject th? evidence as being completely worthleas,.
. The Proaec_utipn'a own witnesses had called Kopper an informer and one who
lieds 1In support of his argument he quoted a passage from page 94 of the
British Mamal of Military Law zoverning the procedure followed in Courts
llarfialz "If the Prosccution find it necessary to call one suapelcted
participator in a crine as a witness apgainst the others the proper course is
not?arra_ign hin or, if he has been so arraigned, to offer 'm evidence and
to take a verdict of acquittal,” The rcason was clear, The spectacle of
one criminal turning on his fellow criminals to save his own t;kin was not
one which was attr&ctivg to British justice,

The Prosecutor subnitt.d that the meaning of the Regulation m'that
the Court could adnit evidence that would not otherwise be admitted, but

that ‘if they found that they might accept it then they must accept it,
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subject to such welight as they might attach to it afterwards., The
Court had.not a discretion to say: "all this evidence is legal and we
will accept this part and reject that part", The case came within a
speoific category mentioned under Regulation 8 (i)s Any deposition,
any swmary, or any exanination made by any officer detailed for the
purpose by any military authority wes incluled, ané the Court had heard
that Major Champion and Major Snallwood, (two officers who had appeared
as witnesses), were in fact Both detailod, Repulation 8 (ii) rendered
it pem?.sn:lble to enter evidence by >ne accused against another,

. Replying,tajor Cranfield sail that in his view the object of
Regulatin 8 (1) was to introduce int> the law of procedure governing
the Court the proposition that if onc of the accused were proved a nember
of & unit, then evidence sgainst another meuber of that unit would be
evidenice against the accusqd, merely because he wes & meuber of tho unit,
Regulation 8 (4i) aid not render the affidavit admissiblo.

. After quoting Regulation 8 (i) the Judge Advocate said that he saw
no reason in law why the Court should reject this ai‘ficinvit. © They would
have to rcad the document and then say whether they were satisfied that it
appeared to be an authentic document on the face of it, They must then
ssy whether it was a document which would help in proving: or disproving
the cliarges,

The Court decided that the document would be admitted, while
reserving the right to judge what weight to place on it. I

One view of the attitude which a court might possibly be expected to
take towards such evidence, whether in affidavit fora or from a "live"
witness, is provided, however, by thp Judge advocate in the trial of
Werner Rohde end eight others by a Eritish Militaery Court at Wuppertal,
Germany, on 2th May - lst June, 1946, who in his swming up, pointed out
that a great deal of the evidence in the case was provided by accormplices

‘"that is, persons who are also charged, or obviously could be charged, with

having taken pert in the ém;uc offence," He warned the Court "that the
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evidence of an accomplice 'mst be regarded always with the groatest

auupioioh. Every accomplice is giving evidence which is of a tainted

nnture; He nay have many rcas.ns for not telling the truth himself,

He nmay be trying. to exculpate himself and throw the blame on somebody

else, and there may be a hundred and one reasorswhy he should not be.

telling the tmth.._.. This does not mean that you ocannot believe him oy

you cannot accept the evidence of an accomplice, but it means that before

you do 80 you rust first caution yourselves on those lines, If, having

~done 80 and in spite of having so warned yourselves, you believe that what

he is saying is true, you are perfoctly free to act upon his evidence," ~

Ho added: "When you are looking for corroboratisn of an accomplices's

evidence, oreaccouplice cannot correb:rate anvther," B
In making these remarks the Judge advocate was o.pplying. to the case

the praotige followed in English Criminal Law, ‘according to which, "where

a witneas was himself an Accomplice in the very crime to which an indictment

relates, it :lla thﬁ duty of the judge to caution the jury strongly as to the

dnvariable danger of convicting upon such evidence without corroboration,

Moreoyver this corroboration nust confirm not merely a material partioular

of the wi.tnau'a story, but sone particular which connects the prisoner

hinself with it.,ess Corroborati.n by another accomplice, or even by

several accouplices, does not suffice,.sss.But these conmon-law rules as to \
the necessity of corroborating accomplices amount only to a caution and ‘
not to a bou#and."(l’ _

10,  The Admissibility of Hearsey Evidence

Purther examplcs of the more drastic rulea of evidence permissible

before courts trying war criminals are found in the frequency with which
"hearsay" evidence is admnitted, For instance, in English Civil Courts,
subject to exceptiona, a statement, whether oral or written, made by a

person who is not called as a witness is not adnissible to prove the truth

(1) Kemny, Qutlines of Criminal Law, 15th Edition, pp. 459 = 61,
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of any matter contained in that statement (see Harris and Wilshere's
Criminal Law, Seventeenth Edition, p, 482), Such evidence is rendered
pernissible by Regulation 8 (1) of the Royal Warrant provided it satisfied
the oonditi-mg laid down therein.(l) In the Belsen Trial much hearsay
evidence was adnitted, including some contained in the affivadits

entered,

11, _ Accused not Entitled to the Rights of a Prisoner

of Wer as Regards Trial
In the trial of General into>n Dostler, Co.mander of the 75th German

army Corps by a United States Military Co.mission in Rome, 8th = 12th
October, 1945, and in the Trial of General Yanmashita by a United States
Military Tribunal at Manila, Philippine Islands, October 29th - November
7th, 1945, the Defence unsuccessfully claimed on behalf of the accused and
in ~nnection with their trial the benefits of the 1929 Geneva Prisoners
of' War Gonvcnti;n. The reply »f the Prosecutor in the former trial was
that the provisions of the Geneva Convention with regard to the trial of
prisoners of war, which the Defence had put forward, pertained to 'offomua
cormitted by a prisoner of war in captivity, and did not pertain to offenccs
cormitted against the Law of Nations prior to his becoming a prisoner of
war,

If the argunent of the Defence regarding the interpretation of the
Geneva Convention were correct, it would have far-reaching c¢.nsequences with
regard to the trial of such war crinminoals as had been nembers of thel arned
forces >f the enemy and had therefore, on being captured, acquired the
status of pris.ners of war, War Criminals would be protectga.hy krticlu 63
of the Geneva Conventinn which provides thatg o sentence shall ;)nly

be pronounced on a prisoner of war by the same tribunsls and in accordance

‘with the sane procedure as in the cage of persons belonging to the armed

forces of the detaining Power," This Article would guaranteo them, within

-

(1) 8ee p.72
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the United States Jurisdiction, the statutory safeguards of the Articles
of Wer and the protection of the “due process of law" clause of the

Plfth Angndmnt_, and in other jurisdictions all the procedural rights
granted by the law of the capturing State bo its own soldiers, urther
more the interpretation of the Defence would make the provisions of |
Articles 60 = 66 of the Geneva Convention applicable, It would therefore,
be necessary for the authorities imﬁituting the proceedings to notify

the representative of the Protecting Power (Art, 60), the representative
of the protecting Power would have the right to.attend the hearing of the
case (Art. 62, para, 3), the alleged war criminal would hage the right of

appeal against any sentence against him in the same manner as persons

belonging to the armed for€es of the detaining Power (Art, 64), amﬁnoel
pronounced against prisoners of war would have to be comminicated :lmediate]yr" '
to the Protecting Power (Art. 65) and, if sentence of death were passed on

a prisoner of war, a communication setting forth in detail the nature and the
'o:l.rcmta.ncu of the offence would have to be addressed to the representative
of the protecting Powar for transmission to the Power in whose armed forces

the prisoner served (Art, 66, para, 1); and it would, finally, be forbidden |
to carry out the sentence before the expiration of a period of at least three

; |
months from the date of the receipt of this communication by the protecting (4

Power (art. 66, para, 2). -
The Military Co.mission in the Dostler trial decic‘w_d that the provisions ;‘ :

of Art, 63 of the Geneva Conventisn were not applicable to the case. As

is customary, the reasons of the Military Coumission were not given, |
The decision of the Military Comvdssion on this point is in accordance

with the decision of the najority of the Supreme Court of the United States

in the case of the Japanese General Yamashita (delivered on 4th February,

1946). The Supreme Court, per.S¢one, C.J,, held that Art, 63 (and Art, 60)

of the Geneva Convention have reference .nly to offences committed by a

prisoner of war while a prisoner of war and not to violations of the law of
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war commbtted while a combatant, This comlusio;i of the majority of the
Supreme Court is based upon the setting in which thesé articles are placed
in the Geneva CO;wont:I.oh. irt, 63 of the Convention appears in Part 3
("Judicial Su.i:ta") of, Chapter 3, entitlca "Ponalties applicaﬁle to Prisoners
of War, ".. This forus part of Section v, "Pris-:mrs" Relations wit;h the
Authorities," one of the sections sf'title'III. "Captivity," All taken
together relate pnly to the conduct and control of prisoners of war while in
captivity; o"haptil'er 3 -15 a comprehensive description of: the substantive
offences which priaonera of war may comuit during their :l.npriéament, of
the penalties which may be imposed on account of such offences, and of the
procedure by which guilt may be adjuiged and sentence pronounced, The
majority of the Supreme Court therefore thought it clear that Pﬂ 3, and
Art, 63 which it :i.ncludast, apply only to judicial proceedings directed
against a prisoner of war for offences cormitted while a prisoner of war,
Mr, Justice Rutledge, in his ninority opinion, in which Mr, Justice
Murphy joined, held that the context in which Arts, 60 and 63 are plaoed
did not give any support to the arguent of the majority of the Goui't;__ |
Neither art. 60 nor Art, 63 conta ned, in the opinion of the minority, ?uch

a restriction of meaning as the majority read into them, In the absence of

any such limitetion, it would seem that they were ‘intended to cover all
Judicial proceedings, whether instituted for crimes allegedly comitted
before the capture or later. In lir. Justice Rutledge's opinion, policy
supported this view, For such a conatrucfibn was required for the seourity
of United States soldiers, teaken prisoner, as much as for that of prisoners
teken by the United States, And the opposite view would leave prisoners of
war open to any form of trial and punishment, for offences egainst the 1awl
of war, which their captors might wish to use, while safeguarding them, to
the extent of the treaty limitations, in cases of disciplinary offences,

This, in many instances, the minority contended, would be to make the treaty

strain at a gnat and swallow a canel,




-
The view that an allegod wor oriminal is not entitlod to tho

status of a prisonor of war was, howover, taken also by the Pronch

Oour de Gassation in the appeal of Robort Wagnor, Ex-Gauloiter of
Alsace, and others against tho sontonces of doath passod on them by the
Permanont Militory Tribunal at Strasbourg on 3m May 1946 The
attituds of tho Oourt on the quostion horo undor discussion arosa out
of ono of the less irportant argumonts put forward by tho a@pollanta'.
a plea put forward by Wagnor, Rbhn and Schuppol, and basod upon tho
allogod violation of Ar%s156 of the Jodo do Justico lMilitairo,cladming
that tho Military Tribunal was irrogularly composed bocause Wagnor had
the rank of a Goneral commanding an Army Corps and tho Tribunal could
not, therefore, properly bo prosidod over by a Colonol,

The Judgment of tho Oourt of Appoal pointod out that, according to

Art.5 of tho Ordinance of 28th August 1944, "For adjudicating on war
orimos the Military Tribunal shall bo constitutod in the way laid down
in tho Oode do Jystico Militairc,"

The provisions of Art.10 et seg. and 156 of the Code da Justice
Militeiro, which varifcd tho composition of Military Tribunals acoording
to the rank of the accused, applied only to French military personnel
and to persons troated as such,

Paragraph 13 of Art.10, according to which Military Tribunals

called upon to try prisoners of war aro composod in tho same way as for
tho trial of Fronch military porsonnol, that is according to rank, would
not be applied to Wognor, who was not sont boforo a Military Oourt as

a prisoner of ware It is thoroforo right that the appellants were
brought before a Military Tribunal composed in accordance with Arts.156
and 186 of tho Oodo do Justice Mjlitaire.
> o X X
(This seotion on the rights of the accused is to be completed by
the addition of a fow additional relevant provisions and a final paragraph

is to be added summarising how tho contents of tho sootion demonstrate tho
way in whioh tho regulations, undor which war orime trials are hold,"ropro-
sont an attampt to socure to the accusod his right to a fair trial while

ensuring that tho obviously guilty shall not escape punishmont bocause of

logal teohnicalitioca.")
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The Nuremberg Tribunal found its being in the
Agreement entered into in London on August 8, 1945, by the
Four Major Powers, in which they p:fov:tdedr-for the establishe~
ment of an International Military Tribunal for the trial of
war oriminals whose offences have no "partiocular geographical
location", and,”in an Annex to the Agreement, they provided
also a Charter of the Tribunal setting forth in 30 artioles
the oonatitution, Jurisdiction and general principles, and
powers of the Tribunal, the procedure to be followed in the ~
course of the preliminary invostigations and conduot of the
trial, and the provisions ooncerning the judgment and aentenoe.(1)
In accordance with Article 5 of the Agreement 19
Governments of the United Nationga ve expressed- their
adherence to the Agreement, and the Charter, both of which
had been oconcluded by the Four Powers "acting in the interests

-~ .

(1) "
W by the Government of the United States of Amerioa, &
Provisional Government of the French Republic, the -
Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of The Union of
Soviet Socialist Republics for the Prosecution and Punish-
ment of the or War Criminals of the

(2 ;
These Governments are the following:
Greece, Denmark, Yugoslavia, the Netherlands, Czeochoslovakia,
Poland, Belgium, Ethiopia, Australia, Honduras, Norway,
Panama, Luxeuburg, Haitl, New Zealand, India, Venezuela,
. Uruguay, and Paraguay,’ |
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of all the United Nations, (1)

The establishment of the Tribunal was a natural
and logical outcome of the many.doolaratiom made from time
to time during the recent war by the Gavernments of the
United Nations of their intention that War Oriminals should
be brought to justice, (2) LAfter recalling in the Preamble

that, in accordance with the Mosoow Deolaration of 30th

Ootober 1943, those Germans who have been responsible for or
have taken a consenting part in atrocities and drﬁa will be
"sent back to the countries in which their abominable deeds
were done" in order that they may be tried by the National
Courts of those countries, the Agreement provides in Article
1, as already indicated, that an International Tribunal shall
be established "for the trial of war oriminals whose offences
have no partiocular geographical location", thne being the
major war oriminals,

This decision of the Signatories is also .ro-statod in
Article 1 of the Charter itsclf with the addition that the
Tribunal shall be established for the just and prompt um and
pun:l.slment of these oriminals, |
. The Tribunal was invested by the Charter with power
to try and punish persons who had committed orimes against peace,
wer orimes and orimes against humanity as defined in the
Charter,

In its Judgment the Tribunal stated that in creating
the Tribunal the Signatory Powers "have done together what any one
of them might have done singly; for it is not to be doubted

(1)

The Preamble to the Agreement, paragraph 4,

See, by this Rapporteur, Historiocal Survey of the Problem
of Violations of H Rights, Part II, ’

(2)
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that any nation has the right thus_ to set up special ocourts
to administer law, With regard to the constitution of the
oourt, all that the defendants (were) entitled to ask (was)
to receive a fair trial on the facts end lawe, (1) '

In addition, the Tribunal expressed the opinion that
' the. maling of the Charter was the e:ﬁéfoise of the sovereign
legislative power by the countries to which the German Reich
unconditionally swrrendered; and the undoubted right of these
oountries to legislate for the ocoupied territories has been
reoognised by the o:l.v:u:l.ned worl_d. (2

Tyese brief statements of the Tribunal, as well as
the relevant provisions of the Agreement and the Charter,
raise a mmper of intrinsio problems and’ queafionh as to the
exact status of. the N'urenb‘erg Tribunal a:xl its military,
dubernational, judioial and ad hoc chars :e*:er:'i..atios which are
of primary relevance for assessing prOparlylthe importance of
the Nyremberg Trial and the authority of the mmenbérg Judgment
for the developmont of International Law in general, and in the
sphere of the protection of human rights in purticular, Here,
the problem also arises whether and to what extent the attitude
of the Tribunal with regard particularly to the question of
violations of human rights which came within the notion of
orimes against humanity, end its interpretation of the law in
general, was or is binding for the decision in other cases tried
or to be tried béfore other courts, be it the Intérmtional
Military Tribunal for the Far East, or municipal, ocoupational
or military tribunals of other United Nations or other countties,

A\ ,
Jud$nt of the Internmational Military Tribunal for the
r of German Major War Crimincls, Nuremberg 1946,
Houl 8. Oa ’ Ondl 69&] P._" oy
(2

bid, p. 38,

Noraet ?




=5m

Analysis of all these highly important problems can
haweve?_ be made only after all preliminary questidns as fo
the law of the Charter, as well as the eacpos:l:tion of the
faots related .to the violatiom of human rights, as they
have been established by the Tribunal, have been dealt with,
They must therefﬁre be left for one of the oconcluding sections
of this part of the Report,

In acoordance with Lpbiole 2 of the Charter, the
Tribunal mnsilsted of four members, each with aa altornate,
one member arri one alternate having been appointed by éb.oh of

the Signatories, (1)

B, __JURISDICTION OF THE TRIBUNAL,

Part II .f the Charter of the International

Military Tribunal at Nuremberg (2) which sets forth the
Jurdsdioction and general-principlea to be followed in the
conduot of the trial of the major war criminals of the

(1) :
These members were the following:
Lord Justice LAWRENCE, Member for the United Kingdom

of Great Britain and Northern Ireland; Mr, Justice BIRKEIT,
Ajternate Member,

' Mr, Prancis BIDDLE, Member for the United States of
 Amerioca; Judge John J, PARKER, Alternate Member,

M, le Professeur Donnedieu de VABRES, Member for the
Frenoh Republic; M, Le Conseiller R, FALCO, Alternate Member,

Major General I, T, NIKITCHENKO, Member for the Union
of 8oviet Socialist Republiocs; Licutenant Colonel A,F, VOLCHKOV,
Alternate Member,

Lord Jystice Lawrence was elccted President of the
Tribunal for the Triel .U Nuremberg, in accordance with Article
4 (b) of the Charter,

§
(2) Charter of the I ternational Military Tribunal,annexed to the
Agreement for the Prosecution and Pynishment of the Major War
Criminals of the Eyropean Axis, signed in London, on 8th August,
1945,
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European Axis countries, and in particular its Articles 6,
7, 8 amd 9, is technically speaking the law which the
Onarter required the Tribunal to administer, and by which
the Tribunal was bound, :
 Artiole 6 provides that the Tribunal "shall have
the power to try and punish peraons who, acting in the
interests of the Buropean Axis countries, whether as
iﬁﬂ:lvidmln or as members of organisations, ocommitted any
of the following orimes”, ~ According to the specific
provisions of this article "the following aots, or any of
| them, are orimes caming within tho jurisdiction of the
Tribunal for which there shall be individual responsibility:=
"(a.? g:-?ﬂao:, i'ﬂﬁazﬁionaorn;?gg’g gfla:n:l“ng,ogr i
aggression, or a war in violation of international
treaties, agreements or assurances, or participa=

. tion in a common plan or conspiracy for the
aoccamplishment of any of the foregoing;

“(v) orimes: namely, violations of the laws or
custams of war, Such violatvions shall include,
but not be limited to, murder, ill=treatment a
deposation to slave labour or for any other
purpose of oivilian population of or in occupied
territory, murder or ill=treatment of prisoncrs
of war or persons on the seas, kdlling of hostages,
plunder of public or private propexty, wanton
destruotion of cities, towns or villages, or
devastation not justified by military necessity;

"(0) Crimes against humanity: ramely, murder, exfere
tion, enslavement, deportation, and other

inhumane acts committed against any civilian
populetion, before or during the war, or perw
seoutions on political, racial or religious grounds
in exeocution of or in connection with any orime
within the jurisdiotion of the Tribunal, whether or
not in violation of the domestic law of the oountry
whore perpotrated.

"Lne.tle:;s, or[ﬁﬂlgl vg, ¥ a¥igntorsand nouauplinea ik
partioipatiug :h} tho .erfi 4ida or ox,"utiow bf oampn
plan or conspir ) 40 c.um’r, ‘any of the Porcipill s afe
responsiblc for “11 aots pérformod by ‘Auy pereats in oxeoution
of suoh plan”, :
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The above text of sub-paragraph (o) is the Engldish
text as emended by the Berlin Protocol of 6th October, 1945,(1)
by vu-eue of which the semi-oolon M ginaily put between nho
war" and "or perseoutions" was répléoea by a om'foum
'the ddsarcpanoy which had been found to exist between the
originals of Article 6, paragraph (o) of the dzarter in the
Russian language, on the one hand, and the originals in the
h:gli_ah and Frenoh languages, on the other, all of which bave
equal authentioity, o AR

Gonsequently, the Protocol declares that Article
6 (0) in the Russian text is correct, and that the meaning ond
inkeibion & Glie Agresmait and Gharber require thab he #edd.
semi=oolon in the English text should be changed to a coma,
and that the French text should be amended to read as follows:

"LES CRIMES CONTRE L'HUMANITE, o'est & dire, -

+ 1'assassinat, l'extermination, la réduction en
esclavage, la déportation, et tout autre acte
“inhumain commis contre toutes populations oiviles,
avant ou pendant la guerre, ou bien les persécutions
pour des motifs politiques, raciaux, ou religieux,
lorsque ces aotes ou perséoutions, qu'ils aient
oonstitué ou non une violation du droit interne
du pays ot ils ont été perpetréds, ont &té camis
4 la suite de tout orime rentrant dans la campetence
du Tribunal, .ou en liaison avec ce orime",

The original French text of Article 6 (o) prior to the
amaddoent, was as follows:=

"LES CRIMES CONTRE L'HIM/NITE: c'est A dire

l'assassinat, l'extermination, la réduction en

esolavage, la déportation, et tout autre acte

inhumain commis contre toutes populations civiles;

avant ou pendant la guerre; ou bien les perséocutions

pour des motifs politiques, raciaux, ou religieux,
ocommises & la suhkte de tout orime rentrant dans la
compétence du Tribunal Ipternational ou s'y rattachant

que ces persécutions aient constitué ou non une viohtion..
du droit interne du pays oh elles ant été perpétrées,"

(1) otocol Rectifying Discrepancy in Text of Charter,drawn up
y the Governments who had concluded the Agreement of 8th
hugust, 1945; published in "Trial of the Major War Griminals
befaore the International Military Tribunal®, Vol, I,,
Official Documents, Nyremberg, 1947,
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The ccwreot:lons made by the Berlin Protocol have

L

: an important bearing on the interpretation of the notion of

orimes against humnity, The oonsequence is also that the

words "in executdon of or in conneotion with any orime within
the Jurisdictiond the Tribunal” refer now to the whole text
of Artiole 6 (o), ()

% It has been said at the outset that the Charter is
the law by which the Tribunal was bound, The goneral attitude
of the Tribunal in regard to this particular question found its

- expression in the Jydgment which says that "the law of the
Qharfer is decisive, and binding upoﬁ the Tribunal, " (2) As
to the character of the Charter itself the Tribunal made the

following declaration, which has already been referred %o in
part when disoussing the legal basis of the Tribunal:

"The making of the Charter was the exeroise of
the sovereign legislative power by the countries to
whioh the German Reich unconditionally surrendered;
and the undoubted right of these countries to

. legislate for the ocoupied territorics has been
recognised by the civilised world, The Charter is
not an arbitrary exeroise of power on the part of the
victorious nations, but 8n the view of the Tribunal,
as ﬁll i:ue shown, it is the expression of international
law existing at the time of its oreation; and to that
extent 1o itself a contribution to international

 1aww, (3)

(1)
(2)

See under I (b), Jurisdiction over Orimes against Humanity,

The Judgment, p, 3,

() :
Ibm" pl 380
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The Tribunal was of coursc bound by the law of the
‘Charter also in regard to the dofinition which the Charter
- glves both of war orimes and orimos against humanity. 1)
This particular question is the subject of some specific and
more elaborated statements made by the Tribunal in the Judgment.
Before coming however to the exposition of what was the atfitude
of the Tribunal to the substantive law as ia.id dovn in the
Gharter, it will be nocessary to analyse first, but as briefly
as possible, the rclevant provisions of the Charter and to
point out theirmost characteristic features. For only
through the examination of the rules laid down therein and then
by contrasting with them thc manner in which the Tribunal
applied these provisions and the effect it gave them in its
considerations and judgment can we find a corrcct answer to the
question to what extent and in what way human rights violated
by various orimes are or arc not protected by the existing rules
of International Law. Vhen discussing the attitude of the

Tribunal, we shall teke into account only its general considera-

tions, reserving a detailed ;::Qoaition to ‘a further Section of

this part of the Report wherc the subject of violations of the
rights of the victims will be presemted.

I. Juridsdietion over offcences

a) - War Crimes.
In contradistinction to hostilc acts of soldiers by

which the latter do not lose their privilcege of bLeing trecated as

lawful members of armcd forecs, and i1 contradistinction to all

(1)
The Judgnent, p. 64
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sorts of force or means applied by a belligerent against enemy
ammed forces and other ‘enemy peraona' or propezfty, and directed
to tv‘he overpowering of the enemy as well as to the oooupying
and adninistering of the enemy territory by all legitimate
means, war orimes inthe oonventional sense are such aots of
soldders or other individuals which constitute violations of
‘the laun and customs of warfare, Tpey inolude acts oontrary
$0 International Lew perpetrated in violation of the laws of
the oriminals's own State, as well as or:l.m':ll:ml‘aota ocontrary
%o e 2w’ of war conmitted by order and/or on behalf of the
enemy State, Such acts ocmtit:zte violations of muniocipal
penal laLwB, of international.conventions, and of the ge_mml
principles of ariminalhw as derived from the oriminal law of
all civilised nations, To that extent the notion of war
cﬂma is based on the view that States and their organs are
subject to ariminal responsibility under International Law,
The right of the belligerent to punish during the
war, war oriminals as fall into his hands is a well-recognised
principle of I ternational Law, It is a right of which he
may effectively avail himself after he has oocupied all or part
of enemy territory, and is thus in the position to seize war
criminals who happen to be there, He may, as a condition of the <
armistioce, impose ﬁpon the authorities of the defeated State e
the duty t¢ hand over persons charged with having conmitted war
orimes, regardless of whether such persons are present in the
territory actually oococupied by him or in the territory which, at
the suocessful end of hostilities, he is in the position to
ocoupy, For in both cases the accused are, in effect, in his
power, And althou;* the Treaty of Peace brings to an end the
right to prosecute war oriminals, no rule of Iternational Law




prevents the viotorious belligerent from imposing wpon the
defeated State the duty, as ome of the provisions of the
armistice or of the Peace Treaty, to surrender for trial

persons acoused of war orimes, (1)

In spite of the unifoarm designagion of various acfs
as war orimes, a number of different kinds and types of war
orimes oan be distinguished on account of the essentially
different character of the aots, namely: a) according Ito

whether these acts have been cammitted by members of the enemy
armed forces or by individuals who belong to or represent
enemy authorities other than military, or are agting in the
interest of the ememy; b) according to what rights of

" individual persons or groups of peoples have been violated,
and/or what legitimate interests of other belligerents or
general interests of the community of nations have been
outraged,

It will be observed that, without exoeption, all the
orimes speoifically enumerated in Artiole 6 (b) of the Charter
as oonstituting war orimes in their technical sense, are
orimes which constitute attacks on the integrity of the
physicel being of individuals or groups of pecple, and of
property, thus violating the inhorent human righés, But,
from the law as stated in that article, and in partioular from
the words: "Such violations (i,e, of the laws op custams of
war) shall include, but not be limited to, ,.." it is olear
that these orimes are not the only ones whioh the authars of
the Charter had in mind and with which the Tribunal was

e aag

(1
) ' L. oppemm. m%’m I1., Sixth
Bdition, Longmans Green & CO,, Lon PP« 450=458,

As to examples in the past of provisions of the Peace
Treaties imposing upon the defeated State the duty to surrender
far trial of persons accused of war orimes, see, by this Rapportewr,

Hj,ltw&! Survey of the Problem of Violations of Faman Rights,
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expected to be conoerned in the Trial, It follows also that
~ not only orimes of the atrocities type but also violations of
W other law or custom of war may be oconsidered war orimes
irrespective of whether such orimes might or might not violate
certain humon rights and if 4n tho lattor.case thby constitute
a punly te"ohni.aal of fence only.

We shall see‘later in more detail and in the light
of the Indiotment and the Julgnent what human rights have in
raét Ibeen violated ip comection with spedifio war orimes
comuitted, and how they have been violated, Here, we are only
conocerned .with the 1aw relating to war orimes, As has alresdy
been pointed out {Ex;a ﬁibm;al considered itself bound by the

Charter, in the definition which it gives of war orimes,
However, the Tribunal steted that the crimes defined by Apticle
6 (b) "were alfea.d.y recognised as war orimes under International
Law, They were covered by Articles 46, 50, 52 and 56 of the
Hogue Convention of 1907, and Articles 2, 3, 4, 46 and 51 of

the Geneva Convention of 1929, That violations of these
provisions oonstituted orimes for which t-he guilty individuals
m punishable is too well settled to admit of argument", (1)

However, when explaining the law of the Charter in

connection witﬁ fﬁa criminality of the planning or 'waging of a

war of agpression, and in particular when dealing with a
fundsmental minoiple of all law that there can be no punishmont

of orime without a pre-existing law, the Tfilmml found an
apportunity of touching indirectly upon this question and expressed
its view in the following way:

The Judmnt’ Pe a"a
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"The Hague Convention of 1907 prohibited
resort to certain methods of waging war, These
included the inhumane treatment of priaoneru-, the
employment of poisoned weapons, the improper use of
flags of truce, and similar matters, Many of
these prohibitions have been enforoed long before
the date of the Convention; but sinoce 1907 they
have certainly been orimes, punishable as offenoces
against the laws of war; yet the Hague Convention
nowhere designates such practices as oriminal, nar
is any sentence prescribed, nor any mention made of
a court to try and punish offendeys, For meny years
past, however, military tribunals have tried and
punished individuals guilty of violating the rules
of land warfare laid down by this Convention, " (1)

The Tribunal said further that it must be

remembered that International Law is not the product of an
international legislature, and that international apreements
have to deal with general prinociples of law, and not with

administrative matters of procedure. The Tribunal went on

to say that:

"The law of war is to be found not only in
treaties, but in the customs and practices of
states which gradually obtained universal
recognition, and from the general principles of
Justice applied by jurists and practised by
military courts, - This law is not static, but by
oontinual adaptation follows the nceds of a changing
world, Indeed, in many oases treaties do nc more
than express and define for more accurate reference

(1)

The Judgment, p., 4O,
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"the principles of law already exdsting", (1)

The Tribunal thought it also important to recall
that in Article 228 of the Treaty of Versailles, the German
Government expressly recognised the right of the Allied
Powers to bring before military tribunals persons aocused

of having camdtted acts in violation of the laws and oustoms

of war, (2)

Dealing with the Defence argument that the Hague
tbuvon_tion does not apply in this case, because of the
"general partioipation clause"contained in Article 2 of the

- Hague Convention of 1907, to which several of the belligerents
in the recent war were not partieé, (3) the Tribumal expreesed
the opinion that it was not necessary to decide this question,
and added; |

"The rules of land warfare expressed in the

Convention undoubtedly represented an advance over

existing international law at the time of their

adoption, But the Convention expresaiy stated
that it was.an attempt 'co revise the general laws

and oustoms of war, ' which it thus recognised to be .

then existing, but by 1939 these rules laid down in

the Convention were reooymised by all civilised
nations, and were regarded as being declaratory of
the laws and oustams of war which are referred to

in Article 6 (b) of the Charter,"

(1) The Judgment, p, 40,

(2) Ibid,, p, 41,

(3) This clause provides: "The provisions contained in the regulations
(Rules of Land Viarfare) referred to in Article I as well as in the
present Convention do not apply excopt between contracting powers,

and then only if all the belligerents are parties to the Convention",
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"A further submission was made that Gémény
was no lqulger bound by the rules of land warfare
in many of the territories ooccupied during the war,
because Germany had completely subjugated thqaa
oountries and incorporated them into the German
Reich, a faot which gave Germany authority to deal
with the oooupied oountries as though they were part
of Germany, In the view of the Tribunal it is .
unneoessary in this case to decide whet!w:.- this
doctrine of subjugation, dspendent as it is upon
military conquest, has any application vhere the sube
Jugation is the result of the crime of aggressive war,
The doctrine was never considered to be applicable
80 long as there was an army in the field attempting
to restore the ocoupied countries to their true ‘
owners, ard in this case, therefore, the dootrine
could not apply to any territories occupied after the
lst September 1939, As to the war orimes committed
in Bohemia and Mgravia, it is a sufficient answer .
that these territories were never added to the Relch,

but a mere protectorate was established over them", (2)

b! Orimes against humanity, )

As has already been pointed out, the Nyremberg Gharter

is the first international legal enactment which has formulated the

.
e m b — - ——— -

0

(2)

For a detailed ennlysis of the notion of orimes against
humanity reference is made to the article of E, Schwelb on

"Crimes against Hymnity", written for The British Year Book of
International Law, 1947, end which has been used as the basis for
the drafting of this section, with the author's kind permission,

A number of preparatory papers on this subject issued by the

Oommission for purposes other than this Report have also been
utilised,

The Judguent p.65
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- a;nnqxon of orimos against humanity, though the conoeption of
them is not entirely novel,

. The provision of sub-paragraph (o) of Article 6 of the
Charter appoam prima facie fo lay down a set of novel principles or,
at :I.oaat, to pave the way for considerable progress in the
relationship between the community o:t’ nati.om. 1ts mbor states
and individual _o:l.t:l.una of these states, and between Ipternational
law and mundoipal law,

The following three elements of the definitions of
‘orimes against humanity as laid down in Article 6 (o) appear to
contain these nml principles:
: (1) "befare and during the war",
(2) "against any oivilian population",
(3) “"whether or not in violation of the domestic law of the
Mry where perpetrated”, '
Y Wo shall therefore analyse in more detail each of these
elements as they appear from the context of Article 6 (o) as
well as in the light of the Jydgment pronounced by the Nyremberg
Tribunal, ' s
The first principle indicated by the words "before or
élt.u':l.ng the war" apparently implies that International Law oontains
penal sanctions against individuals, applicable not only in time
of war, but also in time of peace, This means that there is in
existence a system of international oriminal law under which
individuals are responsible to the community of nationa for viola=
tions of rules of international criminal law, and according to which
attacks on the fundamental lioverties and constitutional rights of
pecples tmi of individual persons, i,e, :anmn acts, constitute
not only in time of war, but also in time of peace, in certain
oircumstances, international crimes,
The adoption by the Charter of this prinoiple taken
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together with the principle that it is irrelcvant whother or

not suoh crimes are committed in violation of the domestio law

of the country where perpetrated, has found its expression in

the oreation of the internationsl julicial organs, (1) which

were called upon to determine the guilt or MMQ of a certain
category of the alleged oriminals responsible for the commission
of such inhuman ccts, thus overriding the national sovereignty amd
the munioipal law of the states of which the perpetrators ave
subjects and where the crimes had been committed,

However, it must be pointed out at once that this
principle finds a considerable limitation in the specific
qualification laid down by the provision, as amended by the
Berlin Protocol, namé],y, that in order to constitute orimes

.againat humanity which call for intermational penal sanction and

whioh are of special concern to the international community, the
inhumane elmta specifically enumerated in Article 6 (o) must be
comnitted in "execution of or in connestion with any orima within
the jurisdiction of the Tribunal', i,e, only if it is eafablialmd
that they were connected with a crime against pecace or a war
orime proper, This qualification constitutes a very important
restriction of the scope of the concept of erimes apgpinst
humanity, which thus, under the Charter, have no independent
;tatua, with a further consequence that their greatest practical
importance in peace time is seriously affected, (2)

The second principle expressed by the words “"against

any civilian population" is to the effect that any eivilian
population is under the protection of international oriminal

e T e e T v e e STEREE e A e

(1)

Reference is mede herc to the Nuremberg and Tokyo Tribunals,

(2)

The position under Law No, 10 of the Controli Council of
Germany is different,
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law and that the nationality of the viotims affeocted is ire
relevant, It seems also to imply that such protection has
been extended. also to cases where the alleged violations of
human rights have been perpetrated by a State age.in'st its own
subjeots, The term, therefore, includes orimes both against
allied and against enemy nationals,

In partioular, it follows that n oiv!lian population
remains wdar. the protection of the provisions regarding orimes
against humanity irrespective of whether it is a); the popula=
tion of a territory which is under belligerent oocupation which

‘was effeoted with or without resorting to war (e,g. Austria and
parts of Czechoslovakia in 1938 and 1939); or b); the popula=-
tion of other States not under occupation, where armed farces
of one belligerent were stationed (e,g. German forces in Italy),
or of oountries neighbouring on a certain belligerent (e.g, persons
who were subject to kidnapping or othar' violence); ar o): the
population of a belligerent itsalf (e.g, German or Italian
nationals of the same or different race in their re];ationlto the
respective State authorities or other national bodies),

. From the woxrls "oivilian porulation” it appéars that
the term "grimes agaiast human!ty” is resiricted %o inhumane acts
comidtted agn’ict oivilian populations es disiinet £-om members
of ‘the armed forces, whish are outsidé the s2ope of 4w provision,

The word "population" appears to indicate that a larger
body of victims is visualised and that single or isolated acts
committed against individuals should decide on the scope of the
oconoept of orimes agninst humanity,

A violation of a certain human right protected by
Artiole 6 (¢) may or may not simultaneously constitute a
violation of the laws and customs of war and therefore a war orime

sensu stricto, coming under Article 6 (b), This results from
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the fact that the terms "orimcs against humanity" and "war crimes"
as haa already becn indicated, overlap to a certain extent. Ve
shall sce in morc dotail later how this particular problem has
been dealt with by the Prosecution in the Indictment and by the
Tribunal in its Judgment. Here, it will be sufficient to

point out the following. £\

;l‘ha provision dealing with war crimes (Artiocle 6 (b) )
expressly states that its cnumeration of specific criminal
acts is not exhaustive. No such statement is to bo found in
Miolo 6 (c). The wide scope of t;m term "other inhumane acts"
indicates, however, that the enumcration of Article 6 (c) is
also not exhaustive at least so far as the substanco is concerned.

There arc two types of corimes against humanity: crimes
of the "murder-type", namely, murder, extcrmination, onslavement,
deportation, and other inhumane acts; and "persccutions". Vith
regaxd to the latter the provision requires that thoy nust have
becn committed on political, racial orrmligious grounds.

The acts of the "murder-type" enumerated in Article 6 (o) as
crimes against humanity are similar to, but not identical with,
those which are mentioned as war crimes in Article 6 (b).

Murder is included both in the list contained in Article 6 (b)
and (¢). Extermination, mentioned only in Article 6 (c) is
apparently to be interpreted as murder on a large scalc (mass
murder). The inclusion of "extormination" in addition to
"murder" may be taken to indicate that taking part in laying
down a policy of extermination and/or other activitics in its
implementation not directly connccted with actunl criminal acts
of murder, may be punishable as complicity in thc crime of
extermination.

Whether there is a difference betweon "deportation to slave
labour or for other purioses" as mentioncd under (b), and the
two separate items "enslavoment" and "deportation" mentioned

under (¢) is difficult to decide at this stage. "Ill-trcatment
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which is contained in sub=-para, (b), has been czitted in sube
pare, (c), Whether or not this partioular crime falls under
"sther inhumane acts" depends. on the general interpretation of
the latter expression,

Finally, the third principle that it is irrelevant whether
an offence alleged to be a orime against humanity was or was not
¢ mmdtted in violation of the domestic law of the country where
perpetrated, means that it is no defence that the act alleged to
be a orime against humsnity was legal under the domestio law of
that country, The exolusicn of this plea is closely conneoted
with the provisions of the Charter contained in Article 8 and

regarding the defence of superior orders,

We come now to the question of the attitude of the
Iribunal to the law relating to crimes against humanity,

As already indicated, the Tribunal stated that it is
bound by the Charter, in definition which it givos of crimes
against humanity. (1) The rrnu2s) considerations of the
, Tribunal on the law as to crimes against humanity are contained
in the following statement: _

: "With regard to crimes against humanity, there

is no doubt whatever that political opponents were -

murdered in Germany before the war, and that many of

them were kept in concentration camps in circumstances
of great horror and cruelty, The policy of terror

was ocertainly carried out on a vast scale, and in many c[aaoa

was organised and systematic, The policy of per-

secution, repression and murder of civilians in Gemany,
before the war of 1939 who were likcly to be hostile

to the Govermaent, was most rutlilessly carcied out,

(1)
The Judgment, p, G4,
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